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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 

    
___________________________________ 
                                   ) 
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 

 
 

  
 
 
 

 
 The above-entitled matter came on for hearing pursuant to 

notice, before JOHN J. McCARRICK, Administrative Law Judge, at 

Hilton Garden Inn, 2601 Yale Boulevard Southeast, Albuquerque, 

New Mexico, on Tuesday, April 24, 2012, at 9:14 a.m. 
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P R O C E E D I N G S 1 

JUDGE JOHN J. McCARRICK:  On the record. 2 

This is a formal trial before the National Labor Relations 3 

Board in the matter of Western Refining Wholesale, Inc., an 4 

affiliate of Western Refining, Inc. and Giant Industries, Inc., 5 

a wholly owned subsidiary of Western Refining, Inc., and 6 

Chauffeurs, Teamsters and Helpers Local Union 492, 7 

International Brotherhood of Teamsters, Cases 28-CA-067703, 28-8 

CA-073601 and 071261. 9 

The administrative law judge is John McCarrick.  I’m 10 

assigned to the San Francisco, New York, or Atlanta office of 11 

the Division of Judges.  12 

Will counsel and other representatives of the parties 13 

please state their appearances for the record, starting with 14 

counsel for the General Counsel? 15 

 MS. ALONSO:  Sophia Alonso for General Counsel. 16 

 MR. GIANNOPOULOS:  John Giannopoulos for the General 17 

Counsel. 18 

 JUDGE McCARRICK:  Ma’am, how do you spell your last name? 19 

 MS. ALONSO:  Alonso, A-l-o-n-s-o. 20 

 JUDGE McCARRICK:  And for the Charging Party, who’s the 21 

representative? 22 

 MR. ORTEGA:  Moises, M-o-i-s-e-s, Ortega, O-r-t-e-g-a. 23 

 JUDGE McCARRICK:  Alright.  And for the Respondent? 24 

 MR. HIGH:  Charlie High, Kemp Smith, LLP, for Respondents. 25 
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 JUDGE McCARRICK:  At this point, would counsel for the 1 

General Counsel offer the formal documents?    2 

 MR. GIANNOPOULOS:  Yes, Your Honor, I offer into evidence 3 

the formal papers in this case.  They’ve been marked for 4 

identification as General Counsel’s Exhibit 1(a) through 1(ii), 5 

Exhibit 1(ii) is the index and description of the formal 6 

papers.  This exhibit has been shown to the parties and I will 7 

give a copy of the index and description to Respondent. 8 

(General Counsel Exhibit 1(a) through 1(ii) marked for 9 

identification) 10 

 JUDGE McCARRICK:  Alright.  Has the Respondent had an 11 

opportunity to review the documents? 12 

 MR. HIGH:  I have not.  They’ve just been handed to me, 13 

Your Honor.  If I could have just a minute to look through 14 

them? 15 

 JUDGE McCARRICK:  That’s fine. 16 

 MR. GIANNOPOULOS:  Your Honor, go off the record for a 17 

second? 18 

 JUDGE McCARRICK:  Yeah, off the record. 19 

(Off record) 20 

 JUDGE McCARRICK:  On the record.  Mr. High, do you have 21 

any objection to the formal documents? 22 

 MR. HIGH:  None, other than the fact that it does not 23 

include some of the -- your decision on the motion to revoke 24 

subpoenas.  25 
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 JUDGE McCARRICK:  And petition and response, alright, 1 

we’ll take care of those.   2 

 MR. HIGH:  Alright.  Other than that, I have no objection. 3 

 JUDGE McCARRICK:  Alright.  I’ll receive the formal 4 

documents, 1(a) through (ii).   5 

(General Counsel Exhibit 1(a) through 1(ii) received into 6 

evidence) 7 

 JUDGE McCARRICK:  As long as we’re on that topic, Mr. 8 

High, do you wish to have the petition to revoke Subpoenas B-9 

571692 through 671695 made part of the record? 10 

 MR. HIGH:  I do. 11 

 JUDGE McCARRICK:  Alright, we’ll do that.  Let me make the 12 

-- I don’t have -- we have copies here somewhere.  I assume we 13 

can get copies made.  14 

 MR. GIANNOPOULOS:  I have copies and --  15 

 JUDGE McCARRICK:  At least we can get them at the resident 16 

office --  17 

 MR. GIANNOPOULOS:  Yes, yes. 18 

 JUDGE McCARRICK:  -- and --   19 

 MR. GIANNOPOULOS:  Tomorrow we’ll have -- we’ll just 20 

number them --  21 

 JUDGE McCARRICK:  Yeah, I’ll save -- I’ll make 2 the 22 

petition to revoke.  I’ll make General Counsel’s 3 the response 23 

and General Counsel’s 4, I’ll make the order denying the 24 

motion. 25 
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(General Counsel Exhibits 2, 3 and 4 marked for identification) 1 

 MR. HIGH:  And then our subpoena to the Teamsters and 2 

their petition to revoke, we’d like those to be part of the 3 

record as well. 4 

JUDGE McCARRICK:  We will as soon as all the documents are 5 

in.  Those, we don’t have -- we’ll do those as a group when I 6 

have a chance to read all of those documents.  I won’t rule on 7 

these three until we actually have copies of everything.  We 8 

don’t have copies of the order for that matter to give to the 9 

reporter.  We’ll just do those all at once at some point in the 10 

course of the trial.   11 

Alright, are there some other preliminary matters, motions 12 

to deal with?  Let’s start first with any motions to sequester.    13 

 MR. GIANNOPOULOS:  Yes, Your Honor, we would like to move 14 

under Rule 6(15), the sequestration of witnesses. 15 

 JUDGE McCARRICK:  Alright.  Any objection? 16 

 MR. HIGH:  No objection.   17 

 JUDGE McCARRICK:  Alright.  Obviously, the parties have a 18 

right to have a representative they deem essential to the 19 

presentation of their case.  Counsel for the General Counsel, 20 

who would that person be?  21 

 MR. GIANNOPOULOS:  It would be Moises Ortega. 22 

 JUDGE McCARRICK:  Alright.  And for the Respondent? 23 

 MR. HIGH:  Mr. Victor Rueda this morning for awhile, and 24 

later Mr. Kevin Goode who couldn’t be here yet. 25 
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 JUDGE McCARRICK:  That’s fine.  Those individuals will be 1 

permitted to stay throughout the course of the hearing. 2 

 A sequestration order is being issued in this proceeding.  3 

This means that all persons who expect to be called as 4 

witnesses in this proceeding, other than a person designated as 5 

essential to the presentation of the party’s case, who have 6 

been designated, will be required to remain outside the 7 

courtroom whenever testimony or other proceedings are taking 8 

place. 9 

A limited exception applies to witnesses who are alleged 10 

discriminatees in this matter.  They will be present in the 11 

courtroom at all times other than when witnesses for the 12 

General Counsel or a Charging Party are giving testimony about 13 

the same events about which the alleged discriminatees expect 14 

to testify.   15 

The sequestration order also prohibits all witnesses from 16 

discussing with any other witness or a possible witness the 17 

testimony they may have already given or will give.  Likewise, 18 

counsel for a party may not disclose to any witness the 19 

testimony of other witnesses other than to inform their own 20 

witnesses of the content of testimony given by the opposing 21 

party’s witnesses in order to prepare for rebuttal testimony. 22 

It is the responsibility of counsel to see that they and 23 

their witnesses comply with the sequestration rule.  Alright, I 24 

will direct the witnesses to leave once we begin the 25 
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evidentiary part of the hearing.  Other matters? 1 

 MR. GIANNOPOULOS:  We do, Your Honor, have the notice of 2 

intent to amend that we issued that is part of the formal 3 

papers.  I believe it’s General Counsel’s 1, page (hh). 4 

 JUDGE McCARRICK:  I haven’t seen the -- (hh)? 5 

 MR. GIANNOPOULOS:  Yes.   6 

(Long pause) 7 

 JUDGE McCARRICK:  Okay.  Has counsel for Respondent had an 8 

opportunity to review the notice of intent to amend?   9 

 MR. HIGH:  Just barely, Your Honor.  It was served -- it 10 

was sent by email, if I recall, Friday night around -- just 11 

before 10:00 p.m.  I was out of the office, I saw it on my 12 

Blackberry.  I didn’t get a chance to read it.  I was not in 13 

the office until Sunday morning, so I have not had a chance to 14 

respond to it. 15 

 In addition to that notice to amend, which we certainly 16 

oppose, yesterday we were served with another subpoena. 17 

 JUDGE McCARRICK:  Well, let’s deal with one thing at a 18 

time. 19 

 MR. HIGH:  Okay, it’s related to the notice to amend. 20 

 JUDGE McCARRICK:  Okay.  Alright, first of all, dealing 21 

with the notice of intent to amend, did you need some time to 22 

review the document, the notice of intent to amend?  You have 23 

reviewed it?   24 

 MR. HIGH:  I had it with me, yes. 25 
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 JUDGE McCARRICK:  Alright.  You have objections to its 1 

receipt? 2 

 MR. HIGH:  I do, Your Honor.  This case -- these charges 3 

have been investigated for months.  We’re on the second 4 

consolidated complaint.  There’s no reason in the world for us 5 

to be talking about an amendment this late in the game.  The 6 

allegations in the notice to amend, one of them regarding a 7 

person who’s never even been mentioned before -- I believe a 8 

fellow by the name of Reggie Lemoine.  Let me see --  9 

 MR. GIANNOPOULOS:  Your Honor, before we go on, could we 10 

have the witnesses sequestered?  Could we have the witnesses 11 

actually leave the room?  Could we go off the record for a 12 

second because as we start discussing some colloquy on some of 13 

the subpoena matters --  14 

 JUDGE McCARRICK:  Yeah, I think that’s appropriate.  I’d 15 

ask all the witnesses -- any individual who’s going to give 16 

testimony in the hearing to leave the courtroom.  You’ll be 17 

called back in order when it’s time to give testimony, other 18 

than Mr. Ortega.   19 

(Witnesses exit hearing room) 20 

 MR. HIGH:  Do you prefer us to stand up? 21 

 JUDGE McCARRICK:  No, not at all.   22 

 MR. HIGH:  Alright. 23 

 JUDGE McCARRICK:  Not at all, it’s too much banging 24 

around.   25 
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 MR. GIANNOPOULOS:  It’s a habit for me, Your Honor, so if 1 

I stand up it’s --  2 

 JUDGE McCARRICK:  If you prefer doing that, that’s fine.  3 

If you’re comfortable sitting down, that’s fine too.  I’m -- I 4 

will not be offended either way. 5 

 MR. HIGH:  Okay.  Your Honor, these charges have been 6 

around for a long, long time as you can see from the formal 7 

papers.  They’ve been investigated, and for us to be talking 8 

about another intent to amend here, to me, it’s just -- it’s 9 

uncalled for.   10 

 The first thing that I’ll point out is it’s unclear to me 11 

when I first read this -- it’s confusing because to say they’re 12 

going to amend to add a paragraph -- the first one is (ff), the 13 

second one is (gg).  There’s already Paragraphs (ff) and (gg) 14 

in the complaint.  So I don’t know if they’re replacing them, 15 

adding them, you know, I don’t know.  I can’t tell.   16 

It’s almost like we’re dealing with -- working from a 17 

separate document because the live pleading here is the second 18 

consolidated complaint.  If you go over to page 17, you will 19 

see that there’s already a (gg).  So I don’t know -- and I’m 20 

sorry, page 16, there’s an (ff), so I don’t know if this one is 21 

being deleted, this one is being added, if it’s an error in 22 

drafting, so --      23 

 MR. GIANNOPOULOS:  It looks like it’s an error on our 24 

part, Your Honor.  These simply would be added to the -- to 25 
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Paragraph 5.  If there’s --   1 

 JUDGE McCARRICK:  They need to be amended then -- the 2 

amendment needs to be amended, at a minimum, so that when the 3 

parties are referring to the matters, they can be -- obviously 4 

be correct. 5 

 MR. HIGH:  Okay. 6 

 MR. GIANNOPOULOS:  So if I could do that right now, Your 7 

Honor, under Paragraph 1, it should be Subparagraph (ii), and 8 

we would add these to Paragraph 5.   9 

 JUDGE McCARRICK:  Yeah. 10 

 MR. HIGH:  Well, there’s not an (hh).   11 

 MR. GIANNOPOULOS:  I’m sorry, (hh) --  12 

 JUDGE McCARRICK:  Just a second, it goes to (gg), so the 13 

(ff) should be (hh)? 14 

 MR. GIANNOPOULOS:  It’d be (hh), and then (ii), and then 15 

(jj).  And then we would have to renumber -- no, we’re fine, 16 

I’m sorry.   17 

 JUDGE McCARRICK:  Did you make those notations on your 18 

copy -- would you? 19 

 COURT REPORTER:  Yes, I would.   20 

 JUDGE McCARRICK:  Thank you.  I’ve made them on the other 21 

original copy.   22 

 MR. HIGH:  Beyond the drafting issues, Your Honor, we 23 

certainly oppose to no. 1, this allegation against Mr. Burnham.  24 

He allegedly did something back in October of 2011.  Mr. 25 
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Burnham is no longer employed by us, and for them to now come 1 

in add a new allegation against him puts us at a distinct 2 

disadvantage.  He’s not only no longer employed by us, but we 3 

understand he’s left the Albuquerque area and no longer even 4 

lives here.  We would be prejudiced now to come in and have to 5 

try to defend another allegation from him. 6 

 JUDGE McCARRICK:  If he’s not available, he’s not 7 

available to deny any of the allegations, is he? 8 

 MR. HIGH:  No, that’s what I’m saying.  We’re dealing with 9 

some allegations already. 10 

 JUDGE McCARRICK:  I understand.  There’s some allegations 11 

involving him already, so his absence would’ve already 12 

prejudiced you.   13 

 MR. HIGH:  Well, perhaps, but we ought not to be further 14 

prejudiced.  (ii) is the same issue.  (jj) is a new issue that 15 

we haven’t even investigated yet.   16 

No. 2 -- Item 2 claims that we suspended a person by the 17 

name of Reginald Lemoine.  This is alleged to have occurred on 18 

July the 18th.  That’s beyond the 10(b) period, Your Honor.  19 

The first charge in this case -- there’s nothing about Mr. 20 

Lemoine that’s ever been alleged before and there’s no unfair 21 

labor practice charge alleging his discharge within six months.  22 

So this one’s clearly, in our judgment, barred by 10(b). 23 

Paragraph 2(i) seeks to add an allegation of a suspension 24 

of Mr. Jaime Holguin.  Mr. -- this allegation, Your Honor, was 25 
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investigated.  We responded to this back in January of 2012.  1 

It was included in one complaint, dropped in the next one, and 2 

now they want to come in here the day before and add it back 3 

in.  I mean, it’s almost like they can’t make up their mind on 4 

which one of these they want to put in.  This one has already 5 

been dropped by the Region out of the second consolidated 6 

complaint.  We thought this was gone.  Anyway, we would oppose 7 

these for those reasons. 8 

 JUDGE McCARRICK:  Alright.  Does General Counsel wish to 9 

respond? 10 

 MR. GIANNOPOULOS:  Yes, Your Honor, if I could have one 11 

second.  I want to check -- I just want to check one thing. 12 

(Long pause) 13 

 JUDGE McCARRICK:  While the thought is in my mind, 14 

everyone who’s got a cell phone, a smart phone, some sort of 15 

device that would ring, either turn it off or put it on silent 16 

mode.   17 

 MR. GIANNOPOULOS:  Okay, thank you, Your Honor.  First 18 

off, with respect to the 8(a)(1) allegation involving Mr. 19 

Burnham, there’s a host of allegations in the complaint 20 

involving Mr. Burnham.  These are simply statements that we 21 

believe he had made that are 8(a)(1) violations, and we will 22 

have witnesses testify to.  Whether he’s available or 23 

unavailable, obviously, as you said, would’ve prejudiced -- 24 

there is no prejudice in that his name is peppered throughout 25 
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the complaint.  That’s existing, so one 8(a)(1) allegation does 1 

not prejudice Respondent. 2 

 First overall with any claim of prejudice, the General 3 

Counsel is more than willing to give Respondent as much time as 4 

they need that’s reasonable to prepare a defense in this.  5 

We’re scheduled through Friday.  Mr. High can let me know if he 6 

thinks he needs more than a weekend, you know, when we resume.  7 

We’re willing to take a longer a break in the alternative, 8 

after we’ve rested our case, we’re willing to take a break to 9 

give him time to prepare for those allegations, if he believes 10 

he needs that much time.   11 

 So, as far as time to prejudice a defense, I’m just 12 

letting you know that the General Counsel’s willing to take a 13 

longer break either after this Friday or at some point after we 14 

rest.   15 

 With respect to the 8(a)(3) charges, we believe that with 16 

respect to Mr. Lemoine’s suspension that the proposed 17 

amendments meet the Red Eye test that the Board has set forth 18 

at 290 NLRB 1115; as interpreted by Carney Hospital, 350 NLRB 19 

627, there is an outstanding charge in Case 28-CA-067703 that 20 

was filed on November 2nd, 2011. 21 

 JUDGE McCARRICK:  You have the charge that is? 22 

 MR. GIANNOPOULOS:  Yes, it’s 28-CA-067703 with respect to 23 

the --  24 

 JUDGE McCARRICK:  It’s 1(a)? 25 
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 MR. GIANNOPOULOS:  -- formal papers --  1 

 JUDGE McCARRICK:  Yeah, 1(a). 2 

 MR. GIANNOPOULOS:  It would be the first amended charge, 3 

1(c).  That charge alleges the suspension -- 8(a)(3) suspension 4 

of an employee.  This one alleged Kevin Taddy.  The General 5 

Counsel asserts that the timely charge that’s in 1(c) involves 6 

the same legal theory as the allegations in the proposed 7 

amendment.  They arise from the same factual situation and -- 8 

in essence, raising a similar defense to all these suspensions 9 

and 8(a)(3) allegations.   10 

 So we do believe there’s a nexus between the allegations 11 

and they are part of a chain or progression of events in an 12 

overall plan to undermine the union’s organizing drive, and 13 

therefore, meet the Board’s standards on proposed amendments to 14 

complaints.   15 

 JUDGE McCARRICK:  Okay. 16 

 MR. GIANNOPOULOS:  And we haven’t opened yet, the record’s 17 

not open, we’re still early in the process. 18 

 JUDGE McCARRICK:  Okay.  Anything else? 19 

 MR. GIANNOPOULOS:  Well, Mr. Holguin -- I looked at the 20 

complaint and I don’t see him named in any of the previous 21 

complaints.  That’s why I asked for a second as an alleged 22 

discriminatee, so I don’t believe that he was put in and then 23 

taken out.  But I will say I don’t have the precedent on the 24 

tip of my tongue, but I know there is Board precedent. 25 
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 Now, with respect to amendments to complaints, the Board 1 

does not consider whether a previous charge had been withdrawn 2 

involving a certain named individual in a withdrawn charge.  3 

They really look to the Red Eye test as Carney Hospital.  But I 4 

don’t see him named in any previous charge individually, I 5 

don’t see him named in any of the previous complaints, at least 6 

a quick search that I did does not show that.  7 

 MR. HIGH:  Well, I will tell you that it’s Item No. 12 in 8 

my response dated January the 4th of 2012 to both Charges 67703 9 

and the amended charge, filed on November 2nd, 2011.  There is 10 

a claim, Item No. 12, around mid-October 2011, the employer, by 11 

Mike Gailey at the employer’s El Paso, Texas terminal, issued a 12 

written warning and seven-day unpaid suspension to Jaime 13 

Holguin because of his union concerted activities.  We 14 

responded to that.   15 

 Two months later on March 27th, the complaint -- second 16 

consolidated complaint was issued in this case, didn’t mention 17 

Holguin at all.   18 

 JUDGE McCARRICK:  I don’t know whether it was a dismissal 19 

or not. 20 

 MR. GIANNOPOULOS:  Your Honor, I was very specific in what 21 

I said.  Mr. Holguin is not named in any charge.  If you look 22 

at the charge --  23 

 JUDGE McCARRICK:  I’m looking -- well, I’m looking at the 24 

original complaint, 1(g) at page 13, which deals with the 25 
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alleged discrimination.  It talks about Taddy, Frazier, Agura, 1 

and that’s it. 2 

 MR. GIANNOPOULOS:  Correct.  He -- there was --  3 

 JUDGE McCARRICK:  Unless --  4 

 MR. GIANNOPOULOS:  There was a request for evidence by the 5 

investigating agent that was -- absolutely, that occurred.  The 6 

investigating agent asked for the employer’s position on that, 7 

but there was no -- he was not actually named in the charge, he 8 

was not named in the complaint.  As you know with these types 9 

of proceedings, evidence shifts.  Evidence shifts all the way 10 

through the close of the General Counsel’s case-in-chief, and 11 

even until the close of the proceedings. 12 

 So, all I’m saying is that he wasn’t actually named in the 13 

complaint, any of the complaints that are out there.  He was 14 

not actually named in any of the charges -- you know, his name 15 

was -- was there a request for evidence, absolutely. 16 

 MR. HIGH:  Your Honor, our position is, at some point a 17 

charge has got to be filed that covers whatever’s put into the 18 

complaint.  There has never been a charge filed involving 19 

Reggie Lamoine.  For the Acting General Counsel to claim that 20 

it’s covered by this November 2nd charge because it refers to 21 

an employee by the name of Kevin Taddy is simply wrong.  You 22 

can’t name just one person and bring up ten others.  We’re 23 

entitled to some due process, starting with notice.  We’ve had 24 

none in this case with respect to Mr. Lamoine.    25 
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 JUDGE McCARRICK:  Alright, first of all, with respect to 1 

the issue of any overall prejudice, the trial has just begun.  2 

I’m not sure how far we’re going to get with the General 3 

Counsel’s case-in-chief, but I will ensure that Respondent has 4 

an opportunity to respond to any new charges that have been 5 

brought up.  If we need to continue the case for a period of 6 

time, I will ensure that Respondent has an opportunity to 7 

prepare its defense.  Again, we’ll have to see how far we go 8 

this week, and perhaps next week.  If Respondent feels like 9 

they need more time, I will certainly --  10 

 MR. HIGH:  Does that mean you’re granting the amendments?  11 

I would like a specific ruling on my objection based on 10(b).    12 

 JUDGE McCARRICK:  Let me deal with them one at time. 13 

 MR. HIGH:  Okay. 14 

 JUDGE McCARRICK:  I’ll be happy to give you a ruling on 15 

your specific objections.  That’s just with relationship to 16 

general prejudice in terms of preparing a defense. 17 

 Secondly, with respect to Mr. Burnham, the fact that 18 

another 8(a)(1) allegation has been alleged and the fact that 19 

he may not be available at this point, in my view, is not 20 

sufficiently prejudicial to Respondent to deny the motion to 21 

amend. 22 

 Finally, with respect to the issue of Mr. Lemoine’s 23 

allegation, I find that under Red Eye the 1(c), the first 24 

amended charge, while it does not specifically name him, it’s 25 
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sufficiently related to the allegations alleged here to support 1 

an amendment to the complaint, particularly at this stage in 2 

the proceedings where Respondent has an opportunity, and I will 3 

ensure they have an opportunity to prepare a defense to that 4 

allegation.  The amendment to the complaint, 1(hh), is 5 

received.    6 

 Alright, any other preliminary matters?  Any --  7 

 MR. GIANNOPOULOS:  One more, Your Honor.  I didn’t get 8 

this entered into the notice of intent to amend.  I’m just 9 

going to mark it as General Counsel’s 5.  It is one additional 10 

rule that we allege is a violation.   11 

(General Counsel Exhibit 5 marked for identification) 12 

 MR. HIGH:  I don’t understand what this is an exhibit for. 13 

 JUDGE McCARRICK:  It’s for --  14 

 MR. GIANNOPOULOS:  I’m going to make a motion to amend the 15 

complaint accordingly, and I prefer to do it in writing, so 16 

I’ve marked this as General Counsel’s Exhibit 5. 17 

 JUDGE McCARRICK:  Is that an additional amendment to --  18 

 MR. GIANNOPOULOS:  So the General Counsel is going to move 19 

at this time to further amend Paragraph 5 with what’s marked as 20 

General Counsel’s Exhibit 5, Paragraph 5(kk).   21 

 JUDGE McCARRICK:  Should it not be (hh)? 22 

 MR. GIANNOPOULOS:  Did we -- I thought that --  23 

 JUDGE McCARRICK:  Go over to page 17. 24 

 MR. GIANNOPOULOS:  Well, the notice of intent to amend 25 
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would add -- this would be one after that.  So we --  1 

 JUDGE McCARRICK:  I see. 2 

 MR. GIANNOPOULOS:  -- renumbered 5 --  3 

 JUDGE McCARRICK:  I see.  I see, yes.  Alright.   4 

 MR. HIGH:  I’m sorry, let me find where this goes in the -5 

-  6 

 JUDGE McCARRICK:  You have to look at the notice of intent 7 

to amend at page 2, would follow what we’ve remarked as (jj).   8 

 MR. HIGH:  Alright. 9 

 JUDGE McCARRICK:  It’ll be General Counsel’s 1(hh). 10 

 MR. HIGH:  I still can’t find where it goes. 11 

 JUDGE McCARRICK:  Go to page 2 of General Counsel’s 1(hh). 12 

 MR. HIGH:  (hh).  Okay, well, what’s the 5 mean? 13 

 JUDGE McCARRICK:  It’s Paragraph 5.  That’s -- (kk) is 14 

part of Paragraph 5.  It’s 5(kk).  The last --  15 

 MR. HIGH:  Okay, I’m sorry.  I was looking at Paragraph 1.  16 

Okay, now I’m with you, I got it, sorry.   17 

JUDGE McCARRICK:  No problem.   18 

(Long pause) 19 

JUDGE McCARRICK:  Alright, do you have any objection to 20 

5(kk)? 21 

MR. HIGH:  We do, Your Honor.  Again, they’ve had plenty 22 

of time to prepare this case, get ready.  To amend here on the 23 

morning of the hearing is prejudice to us because we have not 24 

had time to review it, prepare for it, and we’re certainly in 25 
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no position to respond to it anytime soon.  1 

JUDGE McCARRICK:  As I’ve already ruled on the other 2 

motion to amend, I’ll ensure that Respondent has adequate 3 

opportunity to respond to the additional allegations.  By doing 4 

that, we’ll ensure that there’s no prejudice to the Respondent.  5 

So I will both receive General Counsel’s 5 and permit the 6 

amendment to Complaint 5(kk).  Alright, any other preliminary 7 

matters? 8 

(General Counsel Exhibit 5 received into evidence) 9 

 MR. GIANNOPOULOS:  Just the subpoenaed documents, Your 10 

Honor.   11 

 JUDGE McCARRICK:  Alright.  I think before we get to that, 12 

there was an issue that Mr. High was raising regarding another 13 

subpoena. 14 

 MR. HIGH:  We were served -- and again, I haven’t been 15 

able to read it, Your Honor.  I do have a printer up here, but 16 

my cartridge ran out and I’m trying to print it out, so I 17 

haven’t been able to read it.  This was -- I think it came in 18 

last night late. 19 

 JUDGE McCARRICK:  Well, let me give you an opportunity to 20 

respond to it before you -- before you make any arguments at 21 

this point. 22 

 MR. HIGH:  Okay.  Like I say, I’ve got to print it.  I 23 

have to get another cartridge.  You see it didn’t print out 24 

very well where I could read it. 25 
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 JUDGE McCARRICK:  Yeah. 1 

 MR. HIGH:  It’s related to the allegations that you have 2 

allowed to be added, but we’re going to be sitting up here in a 3 

hearing and my time to file a petition to revoke is running.  4 

So, I mean, we’re put at a distinct disadvantage by them 5 

waiting so late to file -- to serve us with another subpoena.  6 

Now instead of preparing or handling the hearing, we’ve got to 7 

go out now and take a look at this and try to respond to it.  8 

And by the way, the return date is this morning at 9:00 a.m., 9 

overnight.  Obviously, we can’t meet that. 10 

 JUDGE McCARRICK:  Yes.  I don’t know, are there any --    11 

 MR. GIANNOPOULOS:  Those allegations, Your Honor, go to 12 

the proposed amendments, and certainly, we’re willing to give 13 

as much leeway as reasonable and as needed to either drop the 14 

petition to revoke or to --  15 

 JUDGE McCARRICK:  I guess -- are there any documents -- in 16 

terms of ruling, are there any documents different than what 17 

had already been -- types of documents.  I realize they --  18 

 MR. GIANNOPOULOS:  No. 19 

 JUDGE McCARRICK:  -- involve different persons, perhaps, 20 

but are there any types of documents different than what is in 21 

the extant --  22 

 MR. GIANNOPOULOS:  Other than --  23 

 JUDGE McCARRICK:  -- subpoenas? 24 

 MR. GIANNOPOULOS:  -- perhaps more specific comparator 25 
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requests.     1 

 JUDGE McCARRICK:  Involving the new --  2 

 MR. GIANNOPOULOS:  Involving the --  3 

 JUDGE McCARRICK:  -- new individuals that are alleged --  4 

 MR. GIANNOPOULOS:  -- new alleged --  5 

 JUDGE McCARRICK:  Alright. 6 

 MR. GIANNOPOULOS:  -- discriminatees. 7 

 JUDGE McCARRICK:  Okay.  Alright.  We’ll deal with that.  8 

Mr. High, I’ll give you an opportunity to respond --  9 

 MR. HIGH:  My five days are already running.  My problem 10 

is --  11 

 JUDGE McCARRICK:  We won’t count the first --  12 

 MR. HIGH:  -- by the way they’re doing this --  13 

 JUDGE McCARRICK:  I’m sorry, but this was served on 14 

Monday?  15 

 MR. GIANNOPOULOS:  It was sent yesterday.  16 

 JUDGE McCARRICK:  So we’re not going to count yesterday.  17 

Tuesday, Wednesday, Thursday, Friday, you’ve got until Monday 18 

to respond because your fifth day would fall --  19 

 MR. HIGH:  My concern is I’m going to be here all week. 20 

 JUDGE McCARRICK:  I understand, but we do have electronic 21 

devices that allow us to deal with these kinds of issues away 22 

from home with Westlaw and so forth.  You should be able to 23 

access that type of information.  Yes, you’ll have until Monday 24 

to file a response.  Alright, anything else? 25 
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 MR. GIANNOPOULOS:  I do have just a preliminary matter 1 

that’s not for the record to talk to Mr. High about.  2 

 JUDGE McCARRICK:  We’ll go off the record. 3 

(Off record) 4 

 JUDGE McCARRICK:  Alright.  Any other preliminary matters 5 

from the General Counsel? 6 

 MR. GIANNOPOULOS:  No, Your Honor. 7 

 JUDGE McCARRICK:  From Respondent? 8 

 MR. HIGH:  No, we don’t, other than we do want to talk 9 

about scheduling people in.  We’ve got four people sitting out 10 

here now, and I don’t know who else he wants or when, but we 11 

would like some advance notice so we can keep the business 12 

running.  I haven’t received any names from him yet, so 13 

whenever they know who they want and when, we’d like to know so 14 

we can schedule them in.   15 

 JUDGE McCARRICK:  Yeah, I assume you have enough witnesses 16 

for this morning? 17 

 MR. GIANNOPOULOS:  Yes, Your Honor.  You know, we will try 18 

at least the day before to give him a head’s up of who we were 19 

planning to bring in the next day.   20 

 JUDGE McCARRICK:  Yeah, maybe --  21 

 MR. GIANNOPOULOS:  I mean, it’s difficult obviously --    22 

 JUDGE McCARRICK:  As we move along, it’s difficult to be 23 

able to say how long a witness testimony is going to take. 24 

 MR. HIGH:  I understand that. 25 
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 JUDGE McCARRICK:  As we start moving through the day, 1 

perhaps at some point during the day, we can make an assessment 2 

of how many more witnesses you may need for that day or for the 3 

following day, give you as much advance notice as possible. 4 

 MR. HIGH:  What’s the story with Ms. Montoya?  You want 5 

her today?   6 

 MR. GIANNOPOULOS:  No, no -- I mean, when -- if she can 7 

come today, that’s great.  If she can’t come today, tomorrow, 8 

the next day, you know.  I understand --  9 

 MR. HIGH:  Tell me when you want her and we’ll have her -- 10 

we’ll call her company and have her -- I don’t know where she 11 

is or what she’s doing or anything else. 12 

 MR. GIANNOPOULOS:  She works for Giant.  She oversees the 13 

Giant --  14 

 MR. HIGH:  No, she doesn’t work for Giant. 15 

 MR. GIANNOPOULOS:  Okay. 16 

 MR. HIGH:  But I will call her employer and make 17 

arrangements if you’ll just tell me when -- I don’t know if 18 

she’s on vacation -- I don’t know, John.  I will get her if 19 

she’s available. 20 

 MR. GIANNOPOULOS:  If you can get her today, that’s great.  21 

If not, we can get her tomorrow, that’s even better.   22 

 MR. HIGH:  Alright, anytime today? 23 

 MR. GIANNOPOULOS:  Anytime today, sure. 24 

 MR. HIGH:  Okay.  You want to do her before these or out 25 
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here --  1 

 MR. GIANNOPOULOS:  If she’s available, we’ll do her right 2 

now if she’s available. 3 

 MR. HIGH:  Okay.  Can we just take a break?  We’ll find 4 

out. 5 

 JUDGE McCARRICK:  Alright.  Off the record. 6 

(Off record) 7 

 JUDGE McCARRICK:  Alright, we’re on the record. 8 

 MR. HIGH:  I have two large three-ring binders that 9 

include the documents that the company has pulled together, 10 

separated by tabs for each number in the subpoena.  Some 11 

instances, there’s no documents; some instances, documents 12 

responsive to one number may appear under another one because 13 

the category is so broad that we had to make an executive 14 

decision as to which number to put them under.  So other people 15 

may say this should’ve been on 33, 34, that kind of thing, but 16 

we did the best we could. 17 

 I do not have in here our responses -- our statements of 18 

position we filed with the Board.  In most Board cases, they do 19 

not require Respondents to give the Board a document they’ve 20 

already given them, but you did in your orders.  I don’t have 21 

them here.  I do not have the statement of position we filed. 22 

 MR. GIANNOPOULOS:  And that’s fine, Your Honor.  If it 23 

becomes an issue later with respect to that category, we’ll let 24 

you know. 25 
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 JUDGE McCARRICK:  I assume it’s the same as the position 1 

you have and I’m assuming there’ll be no issue with 2 

authentication obviously.   3 

 MR. GIANNOPOULOS:  Is that the only exclusion? 4 

 MR. HIGH:  I’m sorry? 5 

 MR. GIANNOPOULOS:  Is that the only exclusion? 6 

 MR. HIGH:  Yes. 7 

 MR. GIANNOPOULOS:  Okay. 8 

 MR. HIGH:  Well, I do not have anything in here about 9 

attorney/client privilege, which you said in your response that 10 

you were not asking for it.  So anything --  11 

 MR. GIANNOPOULOS:  However, there’s no privilege log.  I 12 

mean, I thought the order was pretty clear. 13 

 JUDGE McCARRICK:  No, you have to supply everything. 14 

 MR. HIGH:  Okay, I have it here. 15 

 JUDGE McCARRICK:  If you argue that there’s something 16 

subject to attorney/client privilege, you’ll have to object to 17 

that when it’s offered into the record at this point. 18 

 MR. HIGH:  I have all the documents I claim are privileged 19 

with me.  I would submit them to you for in camera review. 20 

 JUDGE McCARRICK:  It’s too late for that. 21 

 MR. HIGH:  Alright. 22 

 JUDGE McCARRICK:  I ruled on that, but you still have the 23 

right to object before they come into the record if they’re 24 

offered. 25 
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 MR. HIGH:  I don’t know if I have them here or if they’re 1 

still in my room. 2 

 JUDGE McCARRICK:  Alright.  You can check on that at a 3 

break.  4 

 MR. GIANNOPOULOS:  Your Honor, could we have just a little 5 

time to look through the documents? 6 

 JUDGE McCARRICK:  What I prefer to do at this point -- do 7 

you have witnesses -- are you going to call employee witnesses 8 

initially? 9 

 MR. GIANNOPOULOS:  Not employee witnesses.  We were going 10 

to start with 6(11)(c) witnesses.   11 

 JUDGE McCARRICK:  Alright, let’s start with an opening 12 

statement initially.  Then we’ll take a break and you can have 13 

some time to take a look at the documents.  Alright.   14 

 MR. GIANNOPOULOS:  Okay. 15 

 JUDGE McCARRICK:  Go ahead and make your opening 16 

statement. 17 

 MR. GIANNOPOULOS:  Sure, Your Honor.  My opening statement 18 

will be brief. 19 

OPENING STATEMENT 20 

 BY MR. GIANNOPOULOS:  This case is a -- almost a cookie 21 

cutter type case of what happens when a union tries to organize 22 

an employer and shows firsthand what some of the problems are 23 

with the current processes that the Board has in place.  24 

Employees start organizing immediately, paid consultants come 25 
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in and a variety of meetings take place.   1 

 In this case, just enough is done to try to squelch the 2 

drive.  There are threats, there are rules, other prohibitions 3 

on protected activities and a few 8(a)(3)’s peppered in just 4 

for good measure to reinforce to employees -- almost like the 5 

fist and the velvet glove, what happens.  We’re not looking at 6 

a case here where whole departments are laid off or fired, but 7 

just enough is done to impinge upon employee rights.  This is a 8 

classic example.   9 

 If you look at this complaint, this is an employer who 10 

faced an organizing drive three years ago.  They know how to do 11 

things.  The Teamsters lost that election.  This time, rumors 12 

of organizing started again, employees started talking about 13 

the union, collecting cards, and immediately 8(a)(1)’s take 14 

place and suspensions and other disciplines peppered in for 15 

good measure just to send the message home.   16 

 Really, this is a classic case.  As you look at the 17 

complaint of the type of cases that we try.  What employees 18 

face every day, employees -- especially in tough economic times 19 

who are afraid of losing their jobs but still want to engage in 20 

their right to try to unionize the workplace, what they face 21 

every single day in this country.  That’s it.     22 

 JUDGE McCARRICK:  Does Respondent want to respond now or 23 

do you want to wait until your case-in-chief? 24 

 MR. HIGH:  No, I want to respond now, if it’s okay with 25 
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you. 1 

 JUDGE McCARRICK:  Sure.   2 

OPENING STATEMENT 3 

 BY MR. HIGH:  Because this is a classic case, you’re 4 

dealing here with an employer who has unionized operations and 5 

nonunion operations.  You’re going to hear evidence that 6 

Western Refining, operation refinery in Gallup, New Mexico, has 7 

a terminal here in Albuquerque, it has a refinery in El Paso, 8 

and these drivers involved in this case handle product that 9 

will burn and explode.  So, we do have a lot of rules.   10 

You’re going to hear evidence that these drivers have to 11 

be certified before they’re even allowed to go up to Iraq and 12 

load with diesel or gasoline because that is a very hazardous 13 

product.  We have a lot of rules for safety reasons because we 14 

don’t want one of these trucks to explode or catch on fire.  So 15 

we do have rules and you’re going to hear a lot of those rules 16 

here.   17 

 We had an election back in 2008.  You’re going to hear 18 

evidence about Western Refining and Giant.  Giant Industries, 19 

Inc. was a company that used to exist.  Western and Giant 20 

merged in 2007 and became Western Refining, Inc.  The retail 21 

operation is another company.  The wholesale drivers in this 22 

case are drivers that worked for Western Refining Wholesale, 23 

Inc., a separate standalone company, own staff, own HR, 24 

everything else.  That’s an issue in this case.   25 
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 Giant Industries, Inc. doesn’t exist anymore except as a 1 

holding company.  It has no employees, it has no revenue.  It 2 

doesn’t buy and sell stuff.  It does not meet the commerce 3 

requirements for coverage under NLRA.  We pointed that out to 4 

the Acting General Counsel, but they insist on going forward 5 

anyway.  So, I haven’t litigated a jurisdictional coverage case 6 

in a long time, but they don’t want to go after the right 7 

employer, they want to go after Giant Industries, Inc., so 8 

that’s an issue.   9 

 In 2008, not long after the merger, the Teamsters involved 10 

in this case -- Mr. Ortega and I know each other from that 11 

case.  They had a campaign, we had an election, and the drivers 12 

voted 130-something to 20 against the Teamsters.  That was in 13 

2008.  Our supervisors are trained, they know what they can do 14 

and what they can’t do.  There were no ULPs in that case, no 15 

objection to the election.  So here we are now in 2011 (sic) 16 

when we don’t know when the campaign started or if there was 17 

even a campaign.  We know that there’s some drivers who wanted 18 

to try to organize. 19 

 There’s all kinds of allegations that we did -- that we 20 

interrogated people, typical, routine issues in this case, 21 

surveillance, impression surveillance.  We deny all that.  Our 22 

supervisors are trained on how to handle these.  We know what 23 

are 8(c) rights are and we exercise them.  We have a right to 24 

hire persuaders and we hired them.  They talked to the drivers.  25 
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There’s going to be a lot of credibility issues, I suspect, in 1 

this case between who said what to whom and that kind of thing. 2 

 So, it will be an interesting case.  There’s always two 3 

sides to the story.  Some people speak words and two people 4 

hearing the same words have two different versions.  I think 5 

that’s going to be a lot of this case.   6 

 We have not disciplined anyone for engaging in protected 7 

concerted activities.  We know what those are and we don’t do 8 

that.  The employees we have at the Gallup refinery are 9 

represented by the Operating Engineers Union, so we don’t have 10 

a deal with unions.  The people at the refinery in El Paso are 11 

represented by the Operating Engineers.  We don’t have a deal 12 

with unions.   13 

 So, we deny the allegations, both the 8(a)(1)’s and 8(3)’s 14 

as well.   15 

 JUDGE McCARRICK:  So this case deals with just a driver’s 16 

--  17 

 MR. HIGH:  Just the driver’s --  18 

 JUDGE McCARRICK:  -- a driver’s group? 19 

 MR. HIGH:  Right. 20 

 MR. GIANNOPOULOS:  Correct. 21 

 JUDGE McCARRICK:  Okay.  Alright, let’s take --  22 

 MR. GIANNOPOULOS:  Before we do that --  23 

 JUDGE McCARRICK:  Yeah? 24 

 MR. GIANNOPOULOS:  -- Your Honor, maybe I can try -- 25 
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there’s a couple of documents, at least, that I would like to 1 

get a stipulation on, or we can do that when we return from 2 

looking at the subpoenaed documents. 3 

 JUDGE McCARRICK:  Well, have you discussed this yet with 4 

Mr. High? 5 

 MR. GIANNOPOULOS:  No. 6 

 JUDGE McCARRICK:  Why don’t we do that now?  Then perhaps, 7 

if agreeable, we can enter into a stipulation of authenticity.  8 

Off the record. 9 

(Off record) 10 

 JUDGE McCARRICK:  Let me see here --  11 

(Long pause) 12 

 MR. GIANNOPOULOS:  Yes, I’m sorry, Your Honor.  I think 13 

we’ve reached some stipulations.  First of all, General 14 

Counsel’s 6 is the Western Refining employee handbook.     15 

(General Counsel Exhibit 6 marked for identification) 16 

 JUDGE McCARRICK:  Okay.  Why don’t you identify them -- 17 

each one at a time and we’ll receive them.   18 

 MR. GIANNOPOULOS:  Yeah. 19 

 JUDGE McCARRICK:  I assume there’s agreement on their 20 

authenticity.  We can --  21 

 MR. GIANNOPOULOS:  Move for the admission of General 22 

Counsel’s 6. 23 

 JUDGE McCARRICK:  That’s fine, I’ll rule on them all at --  24 

 MR. GIANNOPOULOS:  Okay.  25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

37 

 

 JUDGE McCARRICK:  -- all at one time.   1 

 MR. GIANNOPOULOS:  General Counsel’s 7 is a portion of the 2 

previous employee handbook.  It’s a four-page document, the 3 

first page is the cover page, the second and third pages is the 4 

index, and then the fourth page is the solicitation and 5 

distribution rule.  That’s the only rule that’s at issue in the 6 

complaint. 7 

(General Counsel Exhibit 7 marked for identification) 8 

 JUDGE McCARRICK:  Okay. 9 

 MR. GIANNOPOULOS:  My understanding is that there will be 10 

testimony as to when this was and wasn’t in effect.  So we’re 11 

simply getting it in for purposes of --  12 

 JUDGE McCARRICK:  As an authentic --  13 

 MR. GIANNOPOULOS:  -- authenticity. 14 

 JUDGE McCARRICK:  -- document? 15 

 MR. GIANNOPOULOS:  Yeah.   16 

 MR. HIGH:  And I have no objection on that, although we 17 

may at some point offer the full document when we get to our 18 

case.  But I have no --  19 

 JUDGE McCARRICK:  Objection to authenticity? 20 

 MR. GIANNOPOULOS:  And I wouldn’t object to the full 21 

document once it comes in. 22 

 JUDGE McCARRICK:  Alright.  8? 23 

 MR. GIANNOPOULOS:  Okay.  General Counsel’s 8 is the 24 

employee handbook for retail associates.  Again, this is just a 25 
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cover page and then two pages, pages 27 and 29, which are 1 

marked on the exhibit as pages 2 and 3, which are the only ones 2 

at issue in the complaint.  Same, we’re moving in for 3 

authenticity and we’ll have testimony as to that. 4 

(General Counsel Exhibit 8 marked for identification) 5 

 MR. HIGH:  And we have no objection to the partial 6 

portions marked as GC 8, although when we get to our case, we 7 

may very well offer the whole --  8 

 JUDGE McCARRICK:  That’s fine. 9 

 MR. GIANNOPOULOS:  And then General Counsel’s 9, Your 10 

Honor, is a CD with the Western Refining, Inc. 10(k) report 11 

that’s filed with the Security Exchange Commission on February 12 

29th, 2012.  13 

(General Counsel Exhibit 9 marked for identification) 14 

 JUDGE McCARRICK:  Okay. 15 

 MR. GIANNOPOULOS:  It’s on CD, it’s a multiple, multiple 16 

page document. 17 

 JUDGE McCARRICK:  I assume readable by a variety of --  18 

 MR. GIANNOPOULOS:  Yes. 19 

 JUDGE McCARRICK:  -- software programs? 20 

 MR. GIANNOPOULOS:  Correct. 21 

 JUDGE McCARRICK:  Okay. 22 

 MR. GIANNOPOULOS:  So we’ll move for the admission of the 23 

10(k), which is the disc on GC 9. 24 

 JUDGE McCARRICK:  Alright. 25 
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 MR. GIANNOPOULOS:  And I’ll move for admission of 6, 7, 8 1 

and 9. 2 

 JUDGE McCARRICK:  Alright.  Any objection? 3 

 MR. HIGH:  No objection.  4 

 JUDGE McCARRICK:  Alright.  6, 7, 8 and 9 are all 5 

received.  Anything else before we take a break? 6 

(General Counsel Exhibits 6, 7, 8 and 9 received into evidence) 7 

 MR. GIANNOPOULOS:  No.  Thank you, Your Honor. 8 

JUDGE McCARRICK:  Alright.  Let’s take a break for lunch 9 

then at this point.  We’ll be back at 12:30. 10 

MR. HIGH:  Judge, could we make -- I’ve got a 12:30 call I 11 

need to be on, so we --  12 

JUDGE McCARRICK:  1:00. 13 

MR. GIANNOPOULOS:  1:00. 14 

MR. HIGH:  Okay, that would work better for me. 15 

JUDGE McCARRICK:  Let’s do 1:00. 16 

MR. HIGH:  Alright. 17 

JUDGE McCARRICK:  Okay, very good.   18 

(Off record) 19 

 JUDGE McCARRICK:  Who do you call as your first witness? 20 

 MR. GIANNOPOULOS:  Your Honor, I believe this is Susan 21 

Montoya? 22 

MR. HIGH:  Yes, this is Susan Montoya, who we discussed 23 

this morning.  She is now here. 24 

JUDGE McCARRICK:  Alright.  Ms. Montoya, would you come 25 
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forward please, ma’am?  I’ll have you sit over here at the 1 

witness table.  If you’ll raise your right hand please. 2 

Whereupon,  3 

SUSAN MONTOYA 4 

was called as a witness, by and on behalf of the General 5 

Counsel, and having been duly sworn, was examined and testified 6 

as follows:  7 

 JUDGE McCARRICK:  Very good.  Thank you, ma’am.  Please be 8 

seated.  Ma’am, would you state your name for the record? 9 

 WITNESS:  Susan Montoya.   10 

 JUDGE McCARRICK:  Mr. Giannopoulos? 11 

 MR. GIANNOPOULOS:  Yes. 12 

DIRECT EXAMINATION 13 

Q BY MR. GIANNOPOULOS:  Good afternoon, Ms. Montoya.  How 14 

are you? 15 

A Awesome, thank you. 16 

Q My name’s John Giannopoulos.  I’m an attorney for the 17 

federal government.  I’m prosecuting this case, along with Ms. 18 

Alonso, on behalf of the government.  Could you please tell me 19 

where you are employed? 20 

A I’m employed with Western Refining Southwest, Inc. 21 

Q Okay.  In what capacity? 22 

A I’m a retail district manager. 23 

Q Okay.  What do you do as a retail district manager? 24 

A I’m responsible for my particular area from everything 25 
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that happens from the ground up. 1 

Q What is your particular area? 2 

A It’s over four different counties and it’s Belen, Los 3 

Luna, Peralta, Bosque Farms, Bernalillo, Estancia and 4 

Albuquerque. 5 

Q Do you oversee the grocery store, the convenience 6 

stores/gas stations there?  What do you -- what are --  7 

A Yes. 8 

Q -- your responsibilities?  And those are the Giant 9 

Stations? 10 

A I have Giant Stations, I have Conocos and I have Shells. 11 

Q Okay. 12 

 MR. GIANNOPOULOS:  Your Honor, I’d like to have the record 13 

reflect that Ms. Montoya is, in fact, wearing a shirt with a 14 

Giant logo on it.   15 

 JUDGE McCARRICK:  The record so reflect. 16 

Q And you’re wearing a nametag, correct, today?  Can you 17 

please tell me what your nametag says?  I can’t read that from 18 

here. 19 

A It says Giant, Susan Montoya, District Manager. 20 

Q That’s the Giant logo, correct? 21 

A Right. 22 

Q That’s the same logo that appears on the Giant convenience 23 

stores/gas stations, right -- on some of them?   24 

A Yeah. 25 
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Q Not all of them, some of them are Conoco branded or other 1 

kind of --  2 

A Right.  This shirt is for my Giant branded stores.   3 

Q Okay.  How long have you worked in that position? 4 

A In this position, roughly ten years. 5 

 MR. GIANNOPOULOS:  Your Honor, I’m going to seek leave to 6 

continue my questioning under Rule 6(11)(c). 7 

 JUDGE McCARRICK:  Go ahead. 8 

Q Now, Ms. Montoya, you were there working for either Giant 9 

or Western when Western purchased Giant, correct? 10 

A I was. 11 

Q Okay.  So before the purchase, who did you work for? 12 

A Giant Industries. 13 

Q Okay, and was the logo the same, similar, at the time of 14 

the purchase? 15 

A I’m not sure, it could’ve changed. 16 

Q Okay, but it said Giant, basically the stores said Giant? 17 

A Yes. 18 

Q What job did you have then? 19 

A I was a district manager for part of that and a store 20 

manager for the other part of that. 21 

Q When you were district manager, were your duties pretty 22 

much the same as district manager under Giant as they are now? 23 

A Yes. 24 

Q Now, how do you hire store managers at Giant? 25 
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A There’s various ways.  Some are from external 1 

applications, some are from internal people that already worked 2 

for us and we just promote them up the ladder. 3 

Q Okay.  Now, Giant has a website, correct? 4 

A Western --  5 

Q On the worldwide web? 6 

A Western does. 7 

Q Giant does not?  Have you ever seen Giant’s website? 8 

A I haven’t. 9 

Q I would like to show you something, see if this refreshes 10 

your recollection.   11 

 MR. GIANNOPOULOS:  Your Honor, let the record reflect I’m 12 

simply showing Ms. Montoya a website on www.giant.com.  13 

 JUDGE McCARRICK:  Why don’t you give counsel a chance to 14 

review that first?   15 

(Long pause) 16 

Q Have you ever seen that? 17 

A No.  That has to be recent because the Howdy’s chain 18 

wasn’t part of this until the last --  19 

Q Okay. 20 

A -- six months. 21 

 MR. GIANNOPOULOS:  Your Honor, can we go off the record 22 

for one second?  23 

 JUDGE McCARRICK:  Off the record. 24 

(Off record) 25 
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 JUDGE McCARRICK:  On the record. 1 

 MR. GIANNOPOULOS:  Your Honor, I am going to first 2 

introduce the document that I’ve marked General Counsel’s 10.  3 

It is simply a screenshot of a website that’s www.giant.com.   4 

(General Counsel Exhibit 10 marked for identification) 5 

 JUDGE McCARRICK:  Okay, and that’s reflected on top of the 6 

page? 7 

 MR. GIANNOPOULOS:  Yes. 8 

 JUDGE McCARRICK:  In the URL? 9 

 MR. GIANNOPOULOS:  Yes. 10 

(Long pause) 11 

 MR. GIANNOPOULOS:  I’d like to move for admission of 12 

General Counsel’s 10. 13 

MR. HIGH:  No objection, Your Honor. 14 

 JUDGE McCARRICK:  10 is received. 15 

(General Counsel Exhibit 10 received into evidence) 16 

 MR. GIANNOPOULOS:  And then I’d like to seek a stipulation 17 

from counsel that there is -- 10 shows there’s a job link on 18 

the website.  When you push the jobs link on the Giant website, 19 

it takes you to the Jobs and Careers page on the Western 20 

Refining website.  I’d like to seek that stipulation. 21 

 MR. HIGH:  We’ll stipulate to that. 22 

 JUDGE McCARRICK:  Okay. 23 

 MR. GIANNOPOULOS:  Then General Counsel’s 11, Your Honor, 24 

is a depiction of the Jobs and Careers page.  The URL is set 25 
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forth at the bottom, along with the date that it was printed.   1 

(General Counsel Exhibit 11 marked for identification) 2 

(Long pause) 3 

 MR. GIANNOPOULOS:  I’d like to have a further stipulation 4 

that -- I’m using as an example, there’s a store manager 5 

position in Albuquerque, New Mexico.   6 

 JUDGE McCARRICK:  On General Counsel’s 11? 7 

 MR. GIANNOPOULOS:  On General Counsel’s 11, right.  When 8 

you push that link, it takes you to a Job Summary page that’s 9 

on the Western Refining website, which I will mark as General 10 

Counsel’s 12.   11 

(General Counsel Exhibit 12 marked for identification) 12 

 MR. HIGH:  You lost me. 13 

 MR. GIANNOPOULOS:  Sure.  So you push the Albuquerque, New 14 

Mexico link where it says View.  It takes you to a job summary 15 

page that’s on the Western Refining website.  I have a 16 

screenshot of that page that I’ve marked as General Counsel’s 17 

12.   18 

(Long pause) 19 

 MR. GIANNOPOULOS:  I would seek that stipulation and move 20 

for admission of 12 and 11, if I had not done so for 11. 21 

(Long pause) 22 

MR. HIGH:  GC 12 is --  23 

MR. GIANNOPOULOS:  Job Summary. 24 

MR. HIGH:  After you click on GC 11, right? 25 
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MR. GIANNOPOULOS:  Yes, after I clicked on the 1 

Albuquerque, New Mexico store manager position. 2 

MR. HIGH:  Alright. 3 

JUDGE McCARRICK:  The View button? 4 

MR. GIANNOPOULOS:  Yes. 5 

MR. HIGH:  If this is what comes up, then I’ll stipulate 6 

to that. 7 

JUDGE McCARRICK:  Okay.  The stipulation’s received.   8 

MR. GIANNOPOULOS:  And then I’d like to seek one last 9 

stipulation with respect to this issue.   10 

JUDGE McCARRICK:  No, let’s deal with receipt of 11 and 11 

12.  Any objection to 11 or 12? 12 

MR. HIGH:  No objection, Your Honor. 13 

 JUDGE McCARRICK:  11 and 12 are received.  Go ahead. 14 

(General Counsel Exhibits 11 and 12 received into evidence) 15 

 MR. GIANNOPOULOS:  Your Honor, I’d like to seek a 16 

stipulation that on the Jobs and Careers -- Job Summary page in 17 

General Counsel’s 12, you click on the button that says Apply 18 

Now -- that’s -- I gave you the wrong number, sorry.  This is 19 

going to be 13.  Your Honor, I just want to make sure --  20 

(General Counsel Exhibit 13 marked for identification) 21 

 JUDGE McCARRICK:  That’s 12, yeah.  So I assume the Apply 22 

Now button is going to take you what you’re proposing as GC 13? 23 

 MR. GIANNOPOULOS:  Yes, correct. 24 

(Long pause) 25 
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 MR. GIANNOPOULOS:  Sorry. 1 

 MR. HIGH:  This is 12 now? 2 

 MR. GIANNOPOULOS:  That’s 12, this is 13.  I’m seeking a 3 

stipulation that when you push the Apply Now, this is going to 4 

come up.  I’ll show you on my laptop. 5 

(Long pause) 6 

 JUDGE McCARRICK:  Have you got a copy of 13 for me? 7 

 MR. GIANNOPOULOS:  Yes, Your Honor, it’s coming. 8 

 JUDGE McCARRICK:  Thank you. 9 

 MR. GIANNOPOULOS:  And I’d like to seek that stipulation 10 

and move for the admission of 13, Your Honor. 11 

 JUDGE McCARRICK:  stipulation that the Apply Now button on 12 

General Counsel’s 12 takes you to General Counsel 13, which --  13 

 MR. GIANNOPOULOS:  Correct. 14 

 JUDGE McCARRICK:  -- appears to be an application form. 15 

 MR. HIGH:  Right, we’ll stipulate to that, Your Honor. 16 

 JUDGE McCARRICK:  Alright, stipulation’s received.  And 17 

any objection to the receipt of 13, the application? 18 

 MR. HIGH:  No objection. 19 

 JUDGE McCARRICK:  13 is received.    20 

(General Counsel Exhibit 13 received into evidence) 21 

 MR. GIANNOPOULOS:  Thank you. 22 

CONTINUED DIRECT EXAMINATION 23 

Q BY MR. GIANNOPOULOS:  Ms. Montoya, does Giant have its own 24 

human resources department? 25 
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A Yes. 1 

Q Where is that person located? 2 

A We have a human resources representative in Albuquerque, 3 

and then we have them in Tempe. 4 

Q The human resources representative for Albuquerque, is 5 

that exclusively for the Giant Stores or is that also a Western 6 

human resources representative? 7 

A She’s a Western. 8 

Q Okay.  The same for the one in Tempe, that’s a Western 9 

representative also, right?   10 

A As far as I know. 11 

Q Okay.   12 

 JUDGE McCARRICK:  Tempe, Arizona? 13 

 WITNESS:  Yes, sir. 14 

 JUDGE McCARRICK:  Is that correct?  15 

 WITNESS:  Yes, sir. 16 

 JUDGE McCARRICK:  Thank you. 17 

Q Who does the actual hiring for the store manager positions 18 

for Giant? 19 

 MR. HIGH:  Objection, form.  Your Honor, he’s using the 20 

word Giant in a way that I’m not sure the --  21 

 MR. GIANNOPOULOS:  I’m sorry. 22 

 MR. HIGH:  -- record is going to be clear. 23 

 MR. GIANNOPOULOS:  I can rephrase. 24 

 JUDGE McCARRICK:  Go ahead. 25 
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Q Who does the hiring for the store manager positions for 1 

people who are applying to work as store managers at the Giant 2 

convenience stores/gas stations? 3 

A The district manager -- we have a panel and they have to 4 

interview with a panel of district managers.  Then it’s by 5 

approval from the New Mexico operations manager. 6 

Q Who is that person? 7 

A Randy Bondaranko. 8 

 JUDGE McCARRICK:  Can you spell the last name for me 9 

please, ma’am? 10 

 WITNESS:  B-o-n-d-a-r-a-n-k-o, roughly, I’m --  11 

 JUDGE McCARRICK:  Alright. 12 

Q How about for the store clerk positions? 13 

A The store managers hire for those.   14 

Q Do you review those hires? 15 

A Not necessarily unless we have someone new. 16 

 JUDGE McCARRICK:  What do you mean someone new?  A new 17 

store manager? 18 

 WITNESS:  Yes, yes. 19 

Q While we’re on that topic, who is Janet Stover? 20 

A Janet Stover was a store manager of Store 6033 in Peralta, 21 

New Mexico. 22 

Q Okay.  You were her direct supervisor, correct? 23 

A I was. 24 

 JUDGE McCARRICK:  That was 6033? 25 
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 WITNESS:  6033. 1 

 JUDGE McCARRICK:  In Peralta? 2 

 WITNESS:  Yes. 3 

 JUDGE McCARRICK:  Thank you. 4 

Q Now, when the store manager wants a week of vacation or 5 

sick leave, do they check with you? 6 

A They turn in a request.  We have a Westlink website and 7 

they turn in their request on that.  It automatically generates 8 

to their immediate supervisor.   9 

Q Explain what the Westlink is. 10 

A They have desktop icon and they just click on that, and 11 

they have a password to go in.  Then they’ll -- you have to 12 

fill out your name and your social and your immediate 13 

supervisor and then the dates requested and hours requested.  14 

There’s a comment screen at the bottom that says, “What for?”  15 

Then when they click Update on that, it automatically sends it 16 

out to their supervisor. 17 

Q Okay.  I’m going to show you a document marked General 18 

Counsel’s 14.  Is this the Westlink site you were just 19 

describing? 20 

(General Counsel Exhibit 14 marked for identification) 21 

A Yes, sir. 22 

Q If you look down there, it says, Supervisor Name:  Susan 23 

Montoya, that’s you? 24 

A Yes. 25 
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Q Up top, there’s the name of Janet Stover and also on the 1 

right, that’s the Janet Stover you were discussing earlier? 2 

A Yes. 3 

Q Here, she’s asking for some time off, it looks like, a 4 

week vacation.  The Westlink site, that’s through the Western 5 

Refining website or information portal, correct? 6 

A Yes. 7 

Q Okay.   8 

 MR. GIANNOPOULOS:  I’m going to move for the admission of 9 

General Counsel’s 14, Your Honor.   10 

 JUDGE McCARRICK:  Any objection? 11 

 MR. HIGH:  No objection. 12 

 JUDGE McCARRICK:  14 is received. 13 

(General Counsel Exhibit 14 received into evidence) 14 

Q Now, have you ever seen a payroll deduction form employees 15 

that work at the Giant Stations, you know, the stations that 16 

you oversee, the retail station? 17 

A I don’t see their paystubs. 18 

Q Have you ever filled on out yourself, an automatic payroll 19 

deduction form? 20 

A Where they just take stuff out of your paycheck? 21 

Q No, they okay the company to do payroll -- I’m sorry, I 22 

said deductions.  I meant deposits, a deposit form.   23 

 JUDGE McCARRICK:  The direct --  24 

 MR. GIANNOPOULOS:  Direct deposit form. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

52 

 

Q Have you ever seen that? 1 

A Yes, I have seen --  2 

Q Okay. 3 

A -- one of those before.   4 

 MR. GIANNOPOULOS:  I’ll mark a document as General 5 

Counsel’s 15.   6 

(General Counsel Exhibit 15 marked for identification) 7 

(Long pause) 8 

 MR. GIANNOPOULOS:  Perhaps I can seek a stipulation from 9 

counsel, a sample of the payroll authorization that an employee 10 

who works at a Giant convenience store fills out. 11 

 MR. HIGH:  Relevant to what?  12 

 MR. GIANNOPOULOS:  It’s relevant to the -- well, you 13 

denied in the complaint that joint employer status or single 14 

employer status of Western and Giant. 15 

 MR. HIGH:  Well, again, he’s using the word Giant.  That’s 16 

our brand.  We’re willing today, and always have been, to 17 

stipulate that Ms. Montoya and Janet Stover are supervisors, 18 

but employees of Western Refining Southwest, Inc.  They’re not 19 

employees of Giant.  That’s our objection.  But you want to 20 

make them employees of Giant and that’s what we can’t agree 21 

with. 22 

 MR. GIANNOPOULOS:  Your Honor, I -- and this is very 23 

important for us for the access issue, there is a Western -- 24 

the company’s trying to divide these various subsidiaries into 25 
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separate employers.  The government is saying that they’re not 1 

separate employers.  This is one company.  It’s Western 2 

Refining, Inc.  I don’t care what you call it.  I don’t care if 3 

you say that’s the holding company and there’s no employees 4 

there.  We believe the evidence is going to show, in essence, 5 

it’s all the same.  Giant is Western and Western is Giant.  It 6 

becomes important for our access issues, as you’ll see later 7 

on. 8 

JUDGE McCARRICK:  It sounds like counsel’s willing to 9 

stipulate to that. 10 

MR. HIGH:  What I’m willing to stipulate to is we’ve got 11 

two companies.  The retail operation is called Western Refining 12 

Southwest, Inc.  That’s who Ms. Montoya works for and these 13 

other people.  Then we have Western Refining Wholesale, Inc., 14 

which is a separate company that the drivers work for.  What 15 

the government should be arguing is those two entities are a 16 

single integrated employer. 17 

 They want to try to make a holding company, Giant 18 

Industries, Inc., that has no employees, no revenue into -- 19 

somehow it’s a subject to the Board’s jurisdiction.  That’s our 20 

objection.  We ought to be arguing over Southwest and 21 

Wholesale, whether or not those two are a single integrated 22 

employer, not Giant Industries, Inc. 23 

 MR. GIANNOPOULOS:  Your Honor, we believe the evidence 24 

will show that these are just different groupings or divisions 25 
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of Western Refining, Inc.  I don’t care how you want to call 1 

it.  They group it that way for sales purposes and that’s why 2 

we’ve introduced the 10(k).  We’ll put on further evidence 3 

accordingly. 4 

 JUDGE McCARRICK:  Alright.  The General Counsel will try 5 

to prove what they wish to prove. 6 

 MR. GIANNOPOULOS:  Okay.   7 

 JUDGE McCARRICK:  Is there any objection to 15?  8 

 MR. HIGH:  Just on relevance. 9 

 JUDGE McCARRICK:  Alright, overruled.  It’ll be received.   10 

(General Counsel Exhibit 15 received into evidence) 11 

Q BY MR. GIANNOPOULOS:  Would you agree, Ms. Montoya, that 12 

different type of employment forms that employees have to fill 13 

out, the ones that want to work at the Giant convenience 14 

stores, are on Western Refining letterhead or forms? 15 

A Can you ask that again? 16 

Q Sure.  For example, I’m going to mark a document as 17 

General Counsel’s 16.     18 

(General Counsel Exhibit 16 marked for identification) 19 

(Long pause) 20 

Q This is a personal day off/sick/vacation/hour form for 21 

Janet Stover.  Have you seen this type of form before? 22 

A Not this exact one. 23 

Q Okay, well, not this exact one, but this type of form for 24 

any other person? 25 
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A I haven’t seen this particular form, no. 1 

Q Not that form?  Okay.   2 

 MR. GIANNOPOULOS:  Your Honor, this is part of subpoenaed 3 

documents, I could ask the custodian of records up or seek a 4 

stipulation that this was one of the forms that we had 5 

subpoenaed from the employer. 6 

 MR. HIGH:  I don’t know that you got this from us. 7 

 MS. ALONSO:  We just took it out of the binder. 8 

 MR. GIANNOPOULOS:  We just -- we can go off the record and 9 

show it to you. 10 

 MR. HIGH:  Yeah, let’s do that. 11 

 JUDGE McCARRICK:  Sure.  Off the record. 12 

(Off record) 13 

 JUDGE McCARRICK:  Back on.  Any objection to the receipt 14 

of General Counsel’s 16? 15 

 MR. HIGH:  No objection, Your Honor. 16 

 JUDGE McCARRICK:  16 is received. 17 

(General Counsel Exhibit 16 received into evidence) 18 

 MR. GIANNOPOULOS:  Thank you. 19 

Q Now, Ms. Montoya, do you have any responsibility for fuel 20 

delivery at all, in any way?  21 

A Our stores go out and verify the drivers’ stickings and 22 

that’s all. 23 

Q So explain that for me, if you would. 24 

A When the driver pulls up, he comes into the store to get 25 
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one of our employees.  When he sticks the tanks, the inches on 1 

the tanks, the cashiers just verify that that was the before 2 

sticking and they verify the after sticking. 3 

 JUDGE McCARRICK:  For the record, sticking means actually 4 

putting a --  5 

 WITNESS:  A big, long stick --  6 

 JUDGE McCARRICK:  -- some kind of a long stick into the 7 

underground tanks to determine how much fuel is there? 8 

 WITNESS:  And it has inches on --  9 

 JUDGE McCARRICK:  And it has some kind of gradation to --  10 

 WITNESS:  Yes. 11 

 JUDGE McCARRICK:  -- measure.  Okay. 12 

Q Now, the majority of the fuel that you receive at the 13 

Giant Stores come from Western Refining, correct? 14 

A Yes. 15 

Q So those drivers that you’re talking about, those are 16 

Western Refining drivers? 17 

A I’m not sure.  I know the tankers say Western, and that’s 18 

all I know.  I’m not familiar with the drivers. 19 

Q Okay.  But the drivers are wearing Western Refining 20 

clothes sometimes, like a shirt or a logo? 21 

A Sometimes. 22 

Q A hat? 23 

A Yes. 24 

Q And they get out of trucks that say Western Refining on 25 
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them? 1 

A Yes. 2 

Q Okay.  The store clerk goes out and when they -- when they 3 

confirm this sticking, is there a form that’s filled out? 4 

A Not at that time, no. 5 

Q Do they fill out a form later? 6 

A They don’t fill out the form, the drivers all fill out 7 

their form and then they signature upon -- like an invoice.  8 

It’s an invoice that they’ve received it. 9 

Q Who signs the invoice? 10 

A Whoever -- it could be a cashier, it could be a store 11 

manager, could be -- fuel deliveries are anytime of the day. 12 

Q Okay. 13 

 JUDGE McCARRICK:  Do you get a copy of the invoice from 14 

the driver? 15 

 WITNESS:  Yes, but not at all locations because some 16 

stores aren’t open 24 hours, and sometimes they just slide the 17 

invoice under the door. 18 

 JUDGE McCARRICK:  Okay. 19 

Q Okay.  But the ones that are open -- when these deliveries 20 

are made when they’re open, the driver comes in and will 21 

deliver fuel in a tank.  Does the driver go in and get the 22 

clerk or the store manager the head’s up that he or she is 23 

there to make the delivery? 24 

A Yes. 25 
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Q Does the clerk or store manager come out and verify the 1 

sticking? 2 

A Let me clarify.  Sometimes the drivers do that, and 3 

sometimes the cashiers do that. 4 

Q Okay.  Cashiers? 5 

A Cashiers, whoever that they go to because the managers 6 

aren’t going to be there at nighttime, you know, and deliveries 7 

come 24 hours a day. 8 

Q Okay.  So someone who’s working --  9 

A Who’s working the station.   10 

Q Then after the Giant employee signs off on the invoice, 11 

what happens with those invoices? 12 

 MR. HIGH:  Objection. 13 

Q Do you know? 14 

 MR. HIGH:  Form.  Again, he’s calling them Giant 15 

employees. 16 

 MR. GIANNOPOULOS:  Well, at the store -- Your Honor, just 17 

for the record, if I ever say Giant employees, in essence, I’m 18 

meaning the employees who are working at these Giant branded 19 

stores. 20 

 JUDGE McCARRICK:  It’s a legal conclusion that I have to 21 

draw from all the facts. 22 

 MR. GIANNOPOULOS:  I’m not trying to --  23 

 JUDGE McCARRICK:  And obviously, it will bind me. 24 

Q Do you know what happens to those invoices? 25 
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A They’re put into our daily PDI computer system at all my 1 

stores, at my Shells, at my Conocos, at my --  2 

Q And those are reviewed by you? 3 

A No, it’s put into the system. 4 

Q The system.  Whose system is that? 5 

A It’s PDI back office system. 6 

Q For Western? 7 

A Yes. 8 

Q Okay.  Now, isn’t it true that sometime between Labor Day 9 

and Thanksgiving in 2001 (sic), you’re at the store that’s 10 

located on 233 Main Street in Los Lunas, New Mexico? 11 

A No, sir. 12 

 JUDGE McCARRICK:  I’m sorry, what year?   13 

 MR. GIANNOPOULOS:  I’m sorry, 2011.  I wish it was 2001. 14 

A Yes. 15 

Q Okay.  While you were at that store -- well, first of all, 16 

I’m going to show you a document that I’m going to mark General 17 

Counsel’s 17 and 18.  18 

(General Counsel Exhibits 17 and 18 marked for identification) 19 

(Long pause) 20 

Q Ms. Montoya, let’s start with 17.  Do you recognize that 21 

store in 17? 22 

A I do. 23 

Q Which store is that? 24 

A It’s Giant 6043 at 233 Main Street, Los Lunas. 25 
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Q Okay. 1 

 MR. GIANNOPOULOS:  I’m going to move for the admission of 2 

General Counsel’s 17. 3 

 JUDGE McCARRICK:  Any objection? 4 

 MR. HIGH:  No objection, Your Honor. 5 

 JUDGE McCARRICK:  17 is received. 6 

(General Counsel Exhibit 17 received into evidence) 7 

Q Do you recognize 18? 8 

A Yes. 9 

Q What’s 18? 10 

A It’s a different angle of --  11 

Q The same store? 12 

A -- of Conoco -- yeah, 6043. 13 

 MR. GIANNOPOULOS:  I move for the admission of 18, Your 14 

Honor. 15 

 JUDGE McCARRICK:  Any objection? 16 

 MR. HIGH:  No objection. 17 

 JUDGE McCARRICK:  18 is received. 18 

(General Counsel Exhibit 18 received into evidence) 19 

Q Now, at some point between Labor Day and Thanksgiving of 20 

2001 (sic), you were at this store that’s at 233 Main, Los 21 

Lunas -- I said 2001 again -- 2011, I’m sorry.  That’s General 22 

Counsel’s 17 and 18 and you saw someone passing out union 23 

leaflets, correct? 24 

A I don’t know what they were. 25 
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Q You saw someone passing out leaflets, right? 1 

A Yes. 2 

Q Okay.  There were a group of people with the person that 3 

was passing out leaflets, correct? 4 

A Yes. 5 

Q Those people were wearing Western Refining Company 6 

clothing, right? 7 

A Yes. 8 

Q They had shirts that had the Western logo on them, 9 

correct? 10 

A Yes. 11 

Q They had hats that had the Western logo on them, correct? 12 

A Yes. 13 

Q That Western logo, could you describe it for me? 14 

A No, I can’t.  I didn’t look at them that close. 15 

Q Okay.  Would it be similar -- I mean, Western has a 16 

distinctive logo with the W, correct? 17 

A Yes. 18 

Q Okay.  But you recognize those as Western logo, what these 19 

men were wearing? 20 

A From what part I seen, yes. 21 

Q Okay.  And you told them that you don’t allow solicitation 22 

or loitering on the premises, correct? 23 

A No. 24 

Q You did not tell them that? 25 
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A I didn’t tell them anything. 1 

Q Okay.  Who did you speak to? 2 

A I don’t know, one gentleman that I seen giving a flyer to 3 

a lady that was shaking her head no. 4 

Q Okay.  You told that person that you don’t allow 5 

solicitation or loitering on the premises, correct? 6 

A Yes. 7 

Q That person told you that they worked for Western, 8 

correct? 9 

A Yes. 10 

Q Okay.  You said that, “In that case, you know that we 11 

don’t allow loitering,” correct? 12 

A Yes. 13 

Q That’s what you told to that person. 14 

A Yes. 15 

Q Someone in that group said, “Well, we’ll just go down the 16 

road,” right? 17 

A Yes. 18 

Q And you said that you’ll call that store too because 19 

they’re part of the location you oversee, right? 20 

A Yes. 21 

Q Now, you consider the entire store property your work 22 

area, correct? 23 

A Yes. 24 

Q A work area? 25 
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A Yes. 1 

Q So let’s take a look at -- well, let me ask you, where do 2 

employees that are working at the convenience store, where do 3 

they park their cars? 4 

A They park them -- actually, in No. 17, over to the right, 5 

the white vehicle and the little truck backed in by the 6 

dumpster, those are Giant -- Western employees. 7 

Q Okay.  You consider that area a work area? 8 

A Yes. 9 

Q Okay. 10 

A Absolutely. 11 

Q How about the areas where customers park?  So for example, 12 

if you look at 18, over to the left there are two cars, right?  13 

Do you see those? 14 

A Yes. 15 

Q Do you consider that to be a work area? 16 

A Yes, absolutely. 17 

Q That’s where customers can park? 18 

A Yes. 19 

Q How about the bathrooms, do you consider the bathrooms a 20 

work area? 21 

A Yes. 22 

Q Okay.  The two bathrooms -- if you look at 18, there are 23 

two bathrooms on the side, those two doors, right? 24 

 JUDGE McCARRICK:  That’s what it appears to be. 25 
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 WITNESS:  Yes, it’s bathrooms. 1 

Q Do you also have bathrooms inside the store? 2 

A No. 3 

Q Okay.  How about a break room?  Is there a break room for 4 

workers to take a break at? 5 

A No, we just have the office area. 6 

Q How about at any of the stores you have, do any of the 7 

stores that you oversee have a break room? 8 

A No. 9 

Q Okay.   10 

A Not designated for breaks. 11 

Q Now, the retail store handbook prohibits loitering on 12 

store property, correct? 13 

A Yes. 14 

Q That handbook is given to each new hire in the retail 15 

store, correct? 16 

A Yes, and they initial off on -- they have received it. 17 

Q That they have received it, okay.   18 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor. 19 

 JUDGE McCARRICK:  Alright.  Do you wish to cross-exam? 20 

 MR. GIANNOPOULOS:  I apologize, I apologize.  Your Honor, 21 

I have a couple more questions.  I’m sorry.  I do have some 22 

more pictures that I wanted to get in with this witness.   23 

 JUDGE McCARRICK:  Go ahead. 24 

 MR. GIANNOPOULOS:  I had a mind freeze. 25 
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Q Let’s go back to the store on 233 -- 233 on Main Street. 1 

 JUDGE McCARRICK:  19 is next in order? 2 

 MR. GIANNOPOULOS:  Yes. 3 

(Long pause) 4 

Q I gave you a document, Ms. Montoya, marked General 5 

Counsel’s 19.  Again, this is -- well, do you recognize this as 6 

a different angle of the pictures in 17 and 18? 7 

(General Counsel Exhibit 19 marked for identification) 8 

A Yes. 9 

Q In front of the store on 233, there’s a box that has free 10 

periodicals or flyers in it, correct? 11 

A Um hum. 12 

Q Okay.   13 

 MR. GIANNOPOULOS:  I’m going to move for the admission of 14 

General Counsel’s 19. 15 

 JUDGE McCARRICK:  Any objection? 16 

 MR. HIGH:  No objection. 17 

 JUDGE McCARRICK:  19 is received.   18 

(General Counsel Exhibit 19 received into evidence) 19 

Q I’m going to give you a picture marked General Counsel’s 20 

20.  Ms. Montoya, the box that I was talking about that’s on 21 

General Counsel’s 19, it’s red, correct? 22 

A Yes. 23 

Q General Counsel’s 20, do you recognize that type of box 24 

that are in front of your stores? 25 
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(General Counsel Exhibit 20 marked for identification) 1 

A I do. 2 

Q These boxes are in front of most of the Giant branded 3 

convenience stores, correct? 4 

A Yeah, the Shells and the -- yeah. 5 

Q And those boxes contain free periodicals, right? 6 

A Yes. 7 

Q Have you ever looked and seen the types of periodicals 8 

that are in there? 9 

A This one looks kind of extravagant.  Usually they’re Quick 10 

Quarters or something like that where a customer can grab on 11 

their way out. 12 

Q Okay.  I’m going to show you another series of documents.   13 

 MR. GIANNOPOULOS:  I’ll move for the admission of General 14 

Counsel’s 20, Your Honor. 15 

 JUDGE McCARRICK:  Any objection?     16 

 MR. HIGH:  No objection. 17 

 JUDGE McCARRICK:  20 is received. 18 

(General Counsel Exhibit 20 received into evidence) 19 

(Long pause) 20 

Q I’ve just handed you a document marked General Counsel’s 21 

21.  That’s a six-page document.  Look through that and tell me 22 

when you’re finished looking at all the pages.   23 

(General Counsel Exhibit 21 marked for identification) 24 

A Okay. 25 
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Q Do you recognize any of these as the type of periodicals 1 

that are in the boxes that are General Counsel’s 20? 2 

A You know, I never pay attention to those, so they could be 3 

there or maybe not.  There’s a picture right there, but I don’t 4 

take the time to stop and look at what’s in there. 5 

Q Have you ever grabbed anything out of one of those? 6 

A No. 7 

Q Okay.   8 

 MR. GIANNOPOULOS:  Your Honor, I will not move for 9 

admission of 21 at this time, but we’ll have another witness --  10 

 JUDGE McCARRICK:  Alright. 11 

 MR. GIANNOPOULOS:  -- testify to it.  And that’s -- now 12 

that’s all.   13 

 JUDGE McCARRICK:  Do you wish to examine the witness at 14 

this point or do you wish to reserve that for your case-in-15 

chief? 16 

 MR. HIGH:  Can we just take a short break, like five 17 

minutes? 18 

 JUDGE McCARRICK:  Off the record. 19 

(Off record) 20 

 JUDGE McCARRICK:  Okay, we’re on the record, Mr. High. 21 

 MR. HIGH:  Thank you, Your Honor.  22 

CROSS-EXAMINATION 23 

Q BY MR. HIGH:  Good afternoon, Ms. Montoya. 24 

A Good afternoon. 25 
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Q You worked a lot of years with Giant Industries, did you 1 

not? 2 

A I did. 3 

Q How long did you work -- when Giant was a standalone 4 

company, how long did you work for them? 5 

A I’ve been here 14 years. 6 

Q Okay. 7 

A Roughly 14 years. 8 

Q You are aware that some point, Giant and Western Refining 9 

merged, are you not? 10 

A Absolutely, yes. 11 

Q Alright.  Do you remember when that was? 12 

A It was 2007, 2008-ish, somewhere in there, you know -- no, 13 

because at my level, we really seen no changes other than, you 14 

know, logos and stuff like that because everything kind of ran 15 

the same. 16 

Q Alright.  Who -- from whom do you get your paycheck? 17 

A From Western Refining Retail. 18 

Q Okay. 19 

A Southwest, Inc.  You know, Retail is Southwest, Inc. 20 

Q You don’t get check from Giant, do you? 21 

A Absolutely not. 22 

Q Okay.  Do you know anyone who works in the retail 23 

operation that gets a check from a company called Giant? 24 

A No. 25 
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Q Now, you mentioned -- or you were asked questions and a 1 

lot of them used the word, Giant.  I want to make sure that 2 

this record is clear.  When you have an HR issue, do you have 3 

an HR person available to you to consult with over a personnel 4 

issue? 5 

A Always. 6 

Q Is that a person that does human resources kind of work? 7 

A Yes. 8 

Q What’s that person’s name? 9 

A It could be two different people.  I go through Abbie 10 

Woodward, and she’s our human resources rep that’s actually in 11 

the Albuquerque office.  Then Ron Rassmussen, who’s the human 12 

resources manager in Tempe, I go through him too because I’ve 13 

known him for a long time.   14 

Q Alright. 15 

A So either one of those two. 16 

Q Let’s talk about this HR person that you said is in the 17 

Albuquerque office.  What Albuquerque office? 18 

A It’s at 7324 Forest Street, and that’s where the 19 

operations manager of New Mexico is.  We can all report there 20 

if we want.  The secretary’s there, our maintenance department 21 

is there. 22 

Q Does that office have anyone in it other than the retail 23 

people? 24 

A No. 25 
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Q The HR person, does that person do the HR work for retail 1 

people like yourself? 2 

A Yes. 3 

Q Does that HR person have anything to do, as far as you 4 

know, with any drivers that deliver fuel to the stations that 5 

you supervise? 6 

A No. 7 

Q Now, you said that HR person reports to an HR person in 8 

Tempe, Arizona? 9 

A Yes. 10 

Q Is the HR person in Tempe, Arizona to whom this person 11 

reports, does that HR person, to your knowledge, do any HR work 12 

for anyone other than retail people? 13 

A No. 14 

Q So as far as you know, the HR for retail is separate from 15 

everybody else? 16 

A Absolutely. 17 

Q And you have your own employee handbook? 18 

A I do. 19 

Q Does it contain normal stuff?  I know the exhibit we have 20 

has only a couple of pages, but does that employee handbook for 21 

retail have a lot of stuff in there telling employees about 22 

their job and that kind of thing? 23 

A Absolutely, yeah. 24 

Q To your knowledge, does that employee handbook apply to 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

71 

 

anyone other than the retail employees? 1 

A Not that I know of. 2 

Q Okay.  Now, when the drivers come out to deliver fuel, you 3 

were asked who they work for.  Do you know who they work for? 4 

A I would assume they work for wholesale. 5 

Q Western Refining Wholesale? 6 

A Yes, sir. 7 

Q Do you ever get fuel delivered by people who are not 8 

wearing Western uniforms? 9 

A Not recently that I can remember. 10 

Q Do any common carriers deliver to your stations under your 11 

supervision? 12 

A Not anymore. 13 

Q Not anymore?  I take it they used to? 14 

A Years ago if they needed --  15 

 JUDGE McCARRICK:  Is that before 2007 or 2008? 16 

 WITNESS:  Probably, yes. 17 

Q Now, the pieces of paper that the driver fills out, you 18 

called it an invoice.  Is that what it is? 19 

A Yes. 20 

Q Or is it a delivery ticket? 21 

A They’re both the same. 22 

Q Alright, tell me what’s on it, that way we’ll --  23 

A Okay.  There’s a --   24 

Q -- know what the --  25 
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A There’s a manifest number on there. 1 

Q Okay. 2 

A The manifest is where it’s generated from the wholesale 3 

product there.  And then it tells you where it’s going to go.  4 

Say it’s going to go to Giant 6043, 233 Main, it’ll say how 5 

many gallons on there of unleaded, how many of diesel, how many 6 

-- it’s got that particulars on there.  Then sometimes the 7 

stores can’t hold it all, so they do kind of a split ticket or 8 

something. 9 

 Then the driver signs that he has dropped that much fuel.  10 

Whoever’s on duty will sign that also, and they put it on the 11 

manager’s desk.  Then she inputs that into our back office 12 

computers to make sure our fuel generates right so we don’t 13 

have -- you know, we have a lot fuel thefts in Albuquerque, so 14 

we know right away whether we have issues in the fuel or we 15 

didn’t get a whole delivery. 16 

Q Okay.  Let’s talk about this hand billing that you were 17 

asked about.  Do you remember when that was?  Can you pin it 18 

down by date or anything like that? 19 

A No, I can’t.  I wish I could, though. 20 

Q Alright.  Do you have in front of you General Counsel 21 

Exhibits 17 and 18? 22 

A I do. 23 

Q Okay.  That’s the -- those are photographs, if I 24 

understand, of the location where these people were passing out 25 
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flyers. 1 

A Yes. 2 

Q By the way, did you ever see what was on the flyer? 3 

A No. 4 

Q You don’t have any idea what it was about? 5 

A I have no clue. 6 

Q Okay.  What is the policy with respect to people coming 7 

onto the property to pass out literature? 8 

A We don’t allow it. 9 

Q Any kind of literature? 10 

A We don’t allow it. 11 

Q So if I want to come onto your property and pass out a 12 

flyer saying, Buy my Girl Scout cookies, do you allow it? 13 

A No. 14 

Q If I want to come onto your property and say, Vote for Joe 15 

Smith for mayor, do you allow it? 16 

 MR. GIANNOPOULOS:  Objection, asked and answered, Your 17 

Honor. 18 

 JUDGE McCARRICK:  Overruled.  Go ahead. 19 

A No. 20 

Q Okay.  What is your understanding, Ms. Montoya, of the 21 

reason for not allowing people to come on the property and pass 22 

out literature? 23 

A Safety issues --   24 

 MR. GIANNOPOULOS:  Objection, Your Honor, lack of 25 
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foundation.  1 

 MR. HIGH:  I asked --  2 

 MR. GIANNOPOULOS:  What is your understanding -- lay some 3 

foundation as to how she came to this understanding.  Have 4 

there been discussions about it?   5 

 JUDGE McCARRICK:  Let’s lay a little foundation if she 6 

knows the basis for the policy. 7 

Q How long have you been district manager? 8 

A Right at ten years now. 9 

Q Okay.  In the course of your work as a district manager, 10 

you -- do you have discussions with respect to the purpose of 11 

the policies that apply to these stations? 12 

A That’s how I run it.  That’s the only way I run it, yes. 13 

Q You are one of the people who would interpret these 14 

policies and enforce them? 15 

A Absolutely. 16 

Q Have you had occasion to interpret and apply the policy of 17 

no passing out of literature on these properties? 18 

A Absolutely. 19 

Q And you consider that part of your duties? 20 

A Absolutely. 21 

Q What is your understanding of the reason that you, a 22 

district manager, don’t allow the distribution of any kind of 23 

literature on this property?  Does that make sense or do you 24 

want me to do it again? 25 
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A Could you rephrase it?   1 

Q Okay.  As district manager, what is your understanding of 2 

why it is you do not allow any distribution of literature at 3 

the store shown in General Counsel Exhibit 17 and 18? 4 

A Safety is number one.  We don’t -- to me, it’s in the 5 

handbook and that’s what my job role is, is to enforce policies 6 

and procedures at all locations.  Safety because, I mean, if 7 

they step on the lot at the wrong time, nobody sees them, 8 

they’re on their cell phone, they get hit; liability; and then 9 

also that whatever -- we have people that -- for instance, I 10 

can tell -- can I tell you a time that something happened? 11 

Q Okay. 12 

A There was a Jehovah’s Witness lady out there passing out -13 

- they pass out --   14 

 MR. GIANNOPOULOS:  I would object, Your Honor.  Really, 15 

there is no question.  He asked the reason, she said safety. 16 

 JUDGE McCARRICK:  Yeah, if there are other reasons, that’s 17 

sufficient. 18 

 WITNESS:  Safety. 19 

Q You were asked about the working areas outside the store.  20 

Where were these people standing when they were wanting to pass 21 

out this literature? 22 

A I’ve seen a bigger picture.  Okay, if you look in 19 --  23 

Q That’s General Counsel Exhibit 19, okay. 24 

A If you look on 19, there is -- where the box is, there is 25 
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a concrete walkway where you have to step up over a fire lane 1 

and beyond that. 2 

Q Okay. 3 

A Okay.  They were positioned throughout that walkway, the 4 

length of the store. 5 

 JUDGE McCARRICK:  I’m sorry, ma’am, would you point to it?   6 

 WITNESS:  It’s a step up and then there’s a walkway before 7 

you go into the store. 8 

 JUDGE McCARRICK:  There’s a handicapped access ramp and a 9 

sidewalk? 10 

 WITNESS:  Right. 11 

 JUDGE McCARRICK:  That’s the sidewalk you’re referring to? 12 

 WITNESS:  That is the sidewalk, yes. 13 

 JUDGE McCARRICK:  They were going from where to where, 14 

ma’am? 15 

 WITNESS:  They were standing on that sidewalk, the length 16 

of the building in different -- various --  17 

 JUDGE McCARRICK:  So different people were in different 18 

positions all the way from the LP tanks? 19 

 WITNESS:  Right. 20 

 JUDGE McCARRICK:  All the way across the front of the 21 

store, past the ice machine?   22 

 WITNESS:  Yes. 23 

 JUDGE McCARRICK:  Okay. 24 

Q Did you, Ms. Montoya, consider that to be a working area? 25 
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A Absolutely. 1 

Q Why? 2 

A Because they have to clean it, they have to maintain it, 3 

they have -- we sell ice from that area, we sell propane from 4 

that area.  Anytime when the employees are doing something in 5 

any one of these areas, I consider it a working area.   6 

Q Alright.  Do you consider it a selling or a non-selling 7 

area? 8 

A A selling area.  I have ice and propane right there.  The 9 

pictures show that very clearly. 10 

Q Where would you consider the selling area to be -- tell us 11 

from point to point. 12 

A Okay, so let’s switch to No. 18, the view on 18.  I would 13 

-- the selling area is all the way to the end of those pumps, 14 

out to the landscaping because they’re actually using their 15 

credit cards to buy fuel.  We’re selling fuel to customers 16 

there. 17 

Q Okay.  So the area up on the sidewalk where they were 18 

standing, you would consider to be a selling area? 19 

A Absolutely. 20 

Q And the area by the fuel pumps themselves, you consider 21 

that to be a selling area? 22 

A Absolutely, all the way out, yes. 23 

Q Okay.  Did these people position themselves anywhere other 24 

than on this sidewalk that you mentioned? 25 
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A The gentleman I seen, he was approaching the lady.  He had 1 

stepped down from the walkway, walking with her. 2 

 JUDGE McCARRICK:  Toward what, ma’am? 3 

 WITNESS:  If you look on 17, more to the right side of 4 

that walkway right here, he was walking off the walkway and 5 

walking in the drive lane.  That’s the only reason why I 6 

noticed him at first because she was shaking her head no and he 7 

had a paper.   8 

 JUDGE McCARRICK:  So he was off the sidewalk? 9 

 WITNESS:  Yeah, to walk with her.  She was --  10 

 JUDGE McCARRICK:  Was she to the right of the ice machine? 11 

 WITNESS:  She was to the right of the ice machine. 12 

 JUDGE McCARRICK:  Okay. 13 

 WITNESS:  She had gone out the doors and her car was 14 

parked somewhere on the pumps, so she was walking back there. 15 

 JUDGE McCARRICK:  Toward a pump? 16 

 WITNESS:  Yes. 17 

Q Now, with respect to the photos of all these -- whatever 18 

these things are -- this is General Counsel Exhibit No. 20.  Do 19 

we allow anyone to come on the property and pass those things 20 

out? 21 

A No, it’s customer convenience and they can grab it if they 22 

want and they don’t have to grab it if they don’t. 23 

Q Okay.   24 

 JUDGE McCARRICK:  Who actually puts them in the boxes? 25 
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 WITNESS:  Some outside company, I’m not sure.  We don’t. 1 

Q Now, you said also that the handbook says there will be no 2 

loitering.   3 

A Yes. 4 

Q What is your -- well, let me back up.  How long, to your 5 

knowledge, has that rule been in effect? 6 

A My whole 19 years. 7 

Q Do you -- have you had any -- or in your role as district 8 

manager, have you had any discussion with respect to the 9 

purpose of that no loitering rule? 10 

A Absolutely. 11 

Q What is that? 12 

A It would be safety. 13 

 MR. GIANNOPOULOS:  Objection as to -- again, lack of 14 

foundation.  If we can get some timeframes of these 15 

discussions.  She’s worked there for 20 years. 16 

 JUDGE McCARRICK:  Yeah, let’s lay a little bit of 17 

foundation per her knowledge. 18 

Q How long has the no loitering rule been in effect? 19 

A The whole time I’ve worked for Western, Giant and Western. 20 

Q Has the no loitering rule been in effect since the merger 21 

between Giant and Western Refining? 22 

A Yes. 23 

Q Is it part of your duty to know what that rule is? 24 

A Yes. 25 
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Q Is it part of your duties as district manager to enforce 1 

that rule? 2 

A Teach it and enforce it. 3 

Q Have you had occasion to enforce that rule? 4 

A Absolutely. 5 

Q Give us some examples of when the no loitering rule would 6 

be applied. 7 

A When kids get out of school, we have a grade school kind 8 

of behind the store.  They come and they all go to the Giant 9 

and they loiter.  We clear them out.  When people want to come 10 

and solicit flyers for their church, we don’t allow it.  When 11 

employees come and want to hang around or even -- we don’t 12 

allow them to come any more than ten minutes before their 13 

scheduled shifts because they’re keeping other employees from 14 

doing their job, loitering.  We don’t allow people standing out 15 

front or loitering inside or outside of our stores. 16 

Q Any issues with homeless people? 17 

A Not too much.  More in the Albuquerque stores, but not too 18 

much at this location.   19 

Q Okay.  Now, when you observed these people passing out the 20 

flyers, whenever it was, we don’t have a date, did you call the 21 

police? 22 

A No. 23 

Q Okay.  How long would you say they were there? 24 

A From the time I pulled up and from the time I left, maybe 25 
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ten minutes.  They left once I asked them to leave.   1 

Q Do you have a pretty good memory of this event? 2 

A Pretty much. 3 

Q Was there anything about this event that makes it stand 4 

out in your mind? 5 

A The cars they drove.   6 

Q Alright.  Tell us what it is about the cars they drove 7 

that makes it stand out in your mind. 8 

 MR. GIANNOPOULOS:  Objection as to relevance, Your Honor. 9 

 JUDGE McCARRICK:  Overruled, goes to credibility.   10 

A One was like a canary yellow, like Corvette, and one was 11 

like a BMW.  Just the cars they drove were real fancy cars.   12 

 MR. GIANNOPOULOS:  Same objection, Your Honor. 13 

 JUDGE McCARRICK:  Overruled.      14 

 MR. HIGH:  That’s all we have, Your Honor.  We’ll pass the 15 

witness. 16 

 JUDGE McCARRICK:  Any redirect? 17 

 MR. GIANNOPOULOS:  Yes. 18 

REDIRECT EXAMINATION 19 

Q BY MR. GIANNOPOULOS:  Ms. Montoya, I’m curious why the 20 

type of cars was of interest to you.  Do you believe truck 21 

drivers don’t drive BMWs?  22 

 MR. HIGH:  Your Honor, this is argumentative. 23 

 JUDGE McCARRICK:  Sustained. 24 

 MR. GIANNOPOULOS:  Well, he asked why --  25 
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 JUDGE McCARRICK:  You can ask why it refreshes her --  1 

Q Why --  2 

 JUDGE McCARRICK:  -- recollection. 3 

Q Why did that refresh your memory, the fact that there were 4 

the type of cars that were there? 5 

A Because I stayed on the property until they left, so I 6 

standing at my truck, and I drive a big truck.  I was standing 7 

at my truck watching them disperse.   8 

Q Okay. 9 

A Okay. 10 

Q You probably don’t see many canary yellow Corvettes in Los 11 

Lunas.  Is that correct? 12 

A Yeah. 13 

Q Same with BMWs? 14 

A Well, BMWs, yes, but --  15 

Q Okay. 16 

A -- canary yellow --  17 

Q What kind of vehicle were you driving? 18 

A I drive a Lariat Outlaw 2007, lifted. 19 

Q Is that a company vehicle? 20 

A No. 21 

Q Okay, that’s your personal vehicle? 22 

A Yes. 23 

Q Did you identify yourself to these individuals, either the 24 

one person or the other people, as to who you were? 25 
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A I only talked to one person, and yes. 1 

Q What -- how did you identify yourself? 2 

A I told him I was the district manager over the store. 3 

Q Okay.  Now, Mr. High asked you about your paycheck.  Do 4 

you know, as you sit here today, exactly what the name on your 5 

paycheck is? 6 

A Western Refining Southwest, Inc. 7 

Q Are you sure about that?  You seemed to hesitate both when 8 

Mr. High asked you and I asked you.   9 

A No, I always say Western Refining Retail Southwest, Inc., 10 

so I just -- it doesn’t say Retail, it says Western Refining 11 

Southwest, Inc. 12 

Q Okay. 13 

A So I always identify that as Retail. 14 

Q Southwest, Inc. -- Western Refining Southwest, Inc. is 15 

part of the retail group, right? 16 

A Southwest, Inc. means retail and that’s why I hesitated 17 

because I didn’t want to repeat that. 18 

Q Okay.  There’s a wholesale group for Western, right? 19 

A Um hum. 20 

Q And there’s a retail group, right? 21 

A And there’s an LP -- there’s different groups. 22 

Q Okay. 23 

A Yes. 24 

Q There’s a refining group, correct, if you know? 25 
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A I don’t know. 1 

Q Now, you talked about these two HR representatives that 2 

you go to with issues.  I believe I wrote down one name as 3 

Abbie, the other was Rob. 4 

A Ron. 5 

Q Ron, I’m sorry. 6 

A Ron Rassmussen. 7 

Q Ron is in Albuquerque? 8 

A No, he’s in Tempe. 9 

Q He’s the one that’s in Tempe.  Now, you testified that Ron 10 

doesn’t have anything to do with the wholesale side.  Is that 11 

correct, to your knowledge? 12 

A That I know, yeah. 13 

Q That you know.  And you really don’t know what Ron does, 14 

do you? 15 

A I don’t. 16 

Q Other than your interactions with Ron, correct? 17 

A Correct. 18 

Q So it’s possible he could oversee something on the 19 

wholesale side and you just don’t know that, right? 20 

A Yeah. 21 

Q It’s possible he could oversee something on the refining 22 

side and you don’t know about it, correct? 23 

A Could be. 24 

Q That same is true with Abbie, correct? 25 
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A No, I know Abbie’s different. 1 

Q How do you know what Abbie does? 2 

A Because Abbie’s -- one of Abbie’s job points was to come 3 

spend time at the location.  So Abbie rode with me at my 4 

different locations and went through what I actually do. 5 

Q Did she tell you then that she has nothing to do with any 6 

other part of the company --  7 

A She is --  8 

Q -- other than retail? 9 

A -- retail HR, yes. 10 

Q Okay.  Do you know who Abbie reports to? 11 

A Ron. 12 

Q Ron?  And do you know who Ron reports to? 13 

A No, I don’t. 14 

Q Is there some sort of an organizational chart?  Have you 15 

ever seen a chart or anything laid out saying who the reporting 16 

structure is on the retail side? 17 

A I know the ones that I report to and what concerns me. 18 

Q Is that laid out somewhere?  Have you ever seen it in a 19 

company document? 20 

A I’ve never seen it, I don’t look for that, I just know. 21 

Q Who is it that you report to? 22 

A I report to Randy Bondaranto, which is operations manager 23 

of New Mexico. 24 

Q And he reports to who? 25 
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A Rocky Sprouse, who is senior vice president of retail. 1 

Q Do you know who Rocky reports to? 2 

A I don’t. 3 

Q Okay.  Now, Mr. High asked you about the employee manual 4 

for the retail side.  I’m going to show you what has previously 5 

been marked as General Counsel’s 8.   6 

 MR. GIANNOPOULOS:  Your Honor, if I could approach the 7 

witness with my copy? 8 

 JUDGE McCARRICK:  Go ahead.  You all can approach the 9 

witness anytime you want, you don’t need to ask that. 10 

 MR. GIANNOPOULOS:  Okay. 11 

 MR. HIGH:  Thank you, Your Honor. 12 

Q Ms. Montoya, these are just a couple of snippets, but do 13 

you recognize this? 14 

A I do. 15 

Q Okay.  If you could turn to page 27 and 29, or 2 and 3 16 

depending on how you -- how they’re numbered.   17 

A Okay. 18 

Q Have you seen those --  19 

A Absolutely. 20 

Q -- policies?  On page 27, the very last paragraph, if you 21 

could read that and then tell me when you’re done. 22 

A Okay.  “Off duty employees” -- 23 

 JUDGE McCARRICK:  No, just read it to yourself.   24 

 MR. GIANNOPOULOS:  Yeah, I’m sorry, to yourself.   25 
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 WITNESS:  Alright. 1 

A Okay.  2 

Q That last paragraph there is the loitering rule, correct? 3 

A Um hum. 4 

 JUDGE McCARRICK:  Ma’am, you have to answer Yes or No. 5 

A Yes. 6 

Q You testified that that loitering rule has been in effect 7 

since, in essence, you’ve been working at Giant? 8 

A Well, they’ve revised it, so the wording could be a little 9 

bit different.  They revised that 2011. 10 

Q Okay, so at least from February 2011, “Off duty employees 11 

and non-employees, including family members, are not allowed in 12 

work areas and not allowed to loiter on the store property,” 13 

correct? 14 

A Yes. 15 

Q Mr. High asked you for examples when you have enforced 16 

that policy.  Do you remember those questions? 17 

A Um hum. 18 

Q You gave him a couple of examples? 19 

A Um hum. 20 

Q You, in fact --  21 

 JUDGE McCARRICK:  Yes? 22 

A Yes. 23 

 JUDGE McCARRICK:  You have to answer Yes. 24 

 WITNESS:  I’m sorry. 25 
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Q Isn’t it true that you, in fact, enforced that loitering 1 

policy on that day when those gentlemen in the Western wear 2 

were handing out the flyers, standing in front of the store 3 

that we were talking about? 4 

A Yes. 5 

Q Now, you were describing where they were standing.  I 6 

believe it was in General Counsel’s 17, one of the documents.  7 

I just want to clarify something. 8 

A Okay. 9 

Q The door to the store, is it to the right or left of that 10 

ice machine? 11 

A Do you see the tree in 19?  It’s directly behind that 12 

tree. 13 

Q Alright, let me take a look at it. 14 

A That’s the doors. 15 

Q Okay, it’s --   16 

 JUDGE McCARRICK:  It appears the doors are directly left 17 

of the ice machine. 18 

 MR. GIANNOPOULOS:  Of the ice machine, okay. 19 

 JUDGE McCARRICK:  Is that correct, ma’am? 20 

 WITNESS:  Yes. 21 

 MR. GIANNOPOULOS:  Thank you. 22 

Q Now, Mr. High asked you about the reason for this 23 

loitering rule.  Did you have any input or anything to do with 24 

the implementation of that loitering rule?  Was it in place 25 
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when you started working at Giant? 1 

A I just enforced the policies and procedures.  I’m not sure 2 

how they came about. 3 

Q Okay, so they were there when you were hired a long time 4 

ago? 5 

A It could’ve been revised a little bit, but there was no 6 

loitering, no. 7 

Q Okay.  You didn’t have any input into the reasons behind 8 

the implementation -- or the reason Giant put the loitering 9 

rule or Western put the loitering rule in the handbook, 10 

correct? 11 

A No, sir. 12 

(Long pause) 13 

Q I’m going to show you a document marked General Counsel’s 14 

6.  Have you ever seen that document? 15 

A No. 16 

Q Okay.   17 

(Long pause) 18 

 MR. GIANNOPOULOS:  One second, Your Honor, let me see if 19 

there’s anything else.  That’s all, Your Honor.  Thank you.  20 

 JUDGE McCARRICK:  Any re-cross? 21 

 MR. HIGH:  Yes. 22 

RE-CROSS-EXAMINATION 23 

Q BY MR. HIGH:  Ms. Montoya, you still have in front of you 24 

General Counsel Exhibit 8? 25 
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A 8? 1 

 MR. GIANNOPOULOS:  No, I have it, but I’ll -- I can --  2 

Q Go to the last page of that document please. 3 

A Yes, sir. 4 

Q There should be no. 29 in the middle and the right hand 5 

corner has a 3. 6 

A Right. 7 

Q Would you read to yourself the last paragraph entitled, 8 

Solicitation?  Just read it to yourself please, ma’am. 9 

(Long pause) 10 

A Okay. 11 

Q Were you enforcing that rule when you asked these people 12 

not to pass out literature on the property? 13 

A Yes. 14 

Q Thank you.   15 

 MR. HIGH:  That’s all we have, Your Honor.  16 

 JUDGE McCARRICK:  Anything further? 17 

 MR. GIANNOPOULOS:  No, thank you, Your Honor. 18 

 JUDGE McCARRICK:  Alright.  Thank you, ma’am.  Please step 19 

down. 20 

(Witness excused) 21 

 JUDGE McCARRICK:  Let’s go off the record. 22 

(Off record) 23 

 JUDGE McCARRICK:  On the record. 24 

 MR. GIANNOPOULOS:  Thank you, Your Honor.  The General 25 
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Counsel would like to move to amend Paragraph 4(b) of the 1 

complaint to add two names as alleged 2(13) agents of 2 

Respondent.  The first name is Erasmo, E-r-a-s-m-o, also known 3 

as Eddie, E-d-d-i-e, C., last name Navarro, N-a-v-a-r-r-o, with 4 

the title of labor relations consultant.  The second name is 5 

David, D-a-v-i-d, Acosta, A-c-o-s-t-a, with the title of labor 6 

relations consultant. 7 

 JUDGE McCARRICK:  Alright.  Any objection to those 8 

amendments? 9 

 MR. HIGH:  We do, Your Honor, we oppose all amendments. 10 

 JUDGE McCARRICK:  Alright.  For the reasons I’ve stated 11 

already and by virtue of the fact I will provide opportunity 12 

for counsel to prepare for his defense, I’ll permit the 13 

amendments at this time since we’re relatively early in the 14 

trial. 15 

 MR. GIANNOPOULOS:  Your Honor, Your Honor. 16 

 JUDGE McCARRICK:  Alright.  Let’s go off the record once 17 

again. 18 

(Off record) 19 

 JUDGE McCARRICK:  On the record.  Sir, raise your right 20 

hand.   21 

Whereupon,  22 

TONY SMITH 23 

was called as a witness, by and on behalf of the General 24 

Counsel, and having been duly sworn, was examined and testified 25 
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as follows: 1 

 JUDGE McCARRICK:  Please be seated.  Sir, would you state 2 

your name for the record? 3 

 WITNESS:  Tony Smith. 4 

 JUDGE McCARRICK:  Alright, sir.  Who’s got this witness? 5 

 MS. ALONSO:  I do. 6 

 JUDGE McCARRICK:  Okay. 7 

DIRECT EXAMINATION 8 

Q BY MS. ALONSO:  Hi, Tony. 9 

A Hello. 10 

Q We’ve met before and I -- you know my name, I’m Sophia.  11 

I’m representing the government in prosecuting this case.  I’m 12 

going to just ask you questions from the last time that we met. 13 

A Okay. 14 

Q Okay.  So what is your title with Western? 15 

A Safety manager. 16 

Q Okay.  Who’s your employer? 17 

A Western Refining Wholesale. 18 

Q How long have you held the position of safety manager? 19 

A For five years. 20 

Q What office do you report to? 21 

A I report to the Broadway office here in Albuquerque. 22 

Q Do you visit any of the other locations -- Western 23 

locations in the state of New Mexico? 24 

A Yes.  I visit Gallup, Bloomfield. 25 
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Q Do you have any offices up there? 1 

A Yes. 2 

Q Do you personally have an office up there? 3 

A No. 4 

Q Now, when you’re at the Albuquerque location, do you have 5 

an office there? 6 

A Yes. 7 

Q Where is your office in relation to a drivers’ room? 8 

A My office is -- the drivers’ room is outside of the office 9 

in a different area. 10 

Q Okay. 11 

A Mine is inside. 12 

Q Where do the drivers tend to congregate at the Albuquerque 13 

terminal? 14 

A Either in the coffee room or out in the drivers’ room.  Of 15 

course, they move in and out. 16 

Q Okay.  Do you ever overhear their conversations? 17 

A Sometimes. 18 

Q Have you ever heard the use of profanity by drivers? 19 

A Yes. 20 

Q What are some of the words that you’ve overheard? 21 

A I don’t really remember exactly what words they used. 22 

Q Are you a little reluctant to say them right now? 23 

A Normally, they’re not words I use in public. 24 

Q Are they swear words? 25 
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A Yes. 1 

Q Okay.  I mean the f-word, is that used? 2 

A Yes. 3 

Q Okay.  The p-word, is that ever used? 4 

A There’s quite a few that start with P.  Yeah, I would say 5 

a couple of those have been used --  6 

Q Okay.   7 

A --  a time or two. 8 

Q What about the word BS, do you ever hear that thrown 9 

around loosely? 10 

A Yes. 11 

Q Okay.  Now, Western recently implemented a new driver 12 

safety program.  Is that correct? 13 

A That’s correct. 14 

Q Okay.  What role did you play in creating that program? 15 

A On that program, I helped fine tune it.  It was written 16 

when I first saw it and I helped fine tune it. 17 

Q Okay.  By fine tuning it, you mean that you visited 18 

different Western locations and met with drivers. 19 

A That’s correct. 20 

Q Okay.  Now, Chris Proctor instructed you to meet with 21 

drivers.  Is that right? 22 

A Yes. 23 

Q Okay.  Who is Chris Proctor? 24 

A He’s a general manager of transportation. 25 
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Q And he told you the purpose of meeting with them would be 1 

to get the drivers’ feedback on the new program. 2 

A Correct. 3 

Q Okay.  You met with employees in group sessions after they 4 

had some form of meeting at their locations? 5 

A Correct. 6 

Q Did you take notes at those meetings? 7 

A When I got suggestions or when they gave me feedback, yes. 8 

Q Okay.  In turn, you took those notes and you reviewed that 9 

feedback with Chris Proctor.  Is that right? 10 

A That’s correct. 11 

Q Okay.  When you helped fine tune the program, the 12 

employees’ feedback was then incorporated into the new drivers’ 13 

program? 14 

A That’s correct. 15 

Q Is this driver safety program the same thing as the 16 

progressive disciplinary system? 17 

A I’m not familiar with the progressive disciplinary system. 18 

Q Okay.  Are drivers disciplined based on this safety 19 

program? 20 

A As it’s written? 21 

Q Um hum. 22 

A Disciplined?  Yes.   23 

Q Is that based on a point system? 24 

A Correct. 25 
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Q So aside from this system, is there another way that an 1 

employee can -- or a driver can be disciplined? 2 

A Yes. 3 

Q Okay.  Now, once the program was redrafted or tweaked to 4 

include the drivers’ feedback, did you review that with 5 

individual drivers? 6 

A Yes. 7 

Q Where did you go to review this program with the drivers? 8 

A When we implemented the program, I went to each individual 9 

terminal and had meetings with each individual driver. 10 

Q Do you know -- did you schedule those driver meetings? 11 

A No, the terminal managers did. 12 

Q During the time that you’ve been with Western, is this the 13 

first time that a safety program like this one has been updated 14 

the way that you had? 15 

A Updated?  Explain.   16 

Q Right, so you -- there was a program in place, correct?  17 

And then you were instructed by Chris Proctor to meet with 18 

employees -- or to meet with drivers. 19 

A Yes. 20 

Q Then there was a revision made to it, or updates made to 21 

the program. 22 

A Yes. 23 

Q In the past, have you ever done that before? 24 

A Yes, we brought programs and previewed them to people 25 
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before, to drivers. 1 

Q Which programs? 2 

A Loading and unloading regulations, for example. 3 

Q But were those disciplinary programs? 4 

A No. 5 

Q Okay.  Now, the -- so you didn’t play a role in scheduling 6 

the employees to attend -- or drivers to attend these 7 

individual sessions? 8 

A No. 9 

Q Okay.  During your individual meetings with the drivers, 10 

did anybody have -- did they express their ideas about the 11 

program at that time? 12 

A During the individual meetings? 13 

Q Right, when you met with them individually. 14 

A Yes. 15 

Q You did?  During any of these individual meetings, did any 16 

of the drivers use profanity in those? 17 

A Not that I can recall. 18 

Q Did anyone say that it was -- that the program -- that 19 

they disagreed with the program and used the word, crap, to 20 

describe it? 21 

A One or -- one person or two people during my interviews 22 

with the individual employees had comments similar to that. 23 

Q Let’s talk about the first.  Who’s the first employee that 24 

said that, to the best of your memory? 25 
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A Said what? 1 

Q Described exactly what you said he did. 2 

A I believe it was Obie Frazier in Bloomfield, New Mexico. 3 

Q Okay. 4 

 JUDGE McCARRICK:  I’m sorry, Obie?   5 

 WITNESS:  O-b-i-e. 6 

 JUDGE McCARRICK:  Okay.  Frazier? 7 

 WITNESS:  Yes. 8 

Q When did he say that? 9 

A What time or what date? 10 

Q Where were you when he said that? 11 

A In the meeting room. 12 

Q Where was the meeting room? 13 

A The meeting room was in Bloomfield, New Mexico. 14 

Q Who was in the room? 15 

A Pamela Scott, Cathy Valdez and Lynn Milton and myself.   16 

Q What were his words? 17 

 JUDGE McCARRICK:  You know about when this took place? 18 

 WITNESS:  I don’t recall an exact date, I believe it was 19 

around the 24th. 20 

 JUDGE McCARRICK:  Of? 21 

 WITNESS:  January. 22 

 JUDGE McCARRICK:  Of this year? 23 

 WITNESS:  Yes, I believe. 24 

 JUDGE McCARRICK:  Alright, about 1/24? 25 
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 WITNESS:  Yeah. 1 

Q What words -- how did that transpire did you first -- you 2 

first reviewed the program with him? 3 

A We were in the process of -- I was reviewing the 4 

comprehensive safety analysis scores. 5 

Q What were his words? 6 

A I don’t recall his exact words. 7 

Q Did you write them down? 8 

A No. 9 

Q Was anybody else in the room taking notes? 10 

A Not that I know of, no. 11 

Q To your knowledge, was this employee disciplined for that 12 

reason? 13 

A Not to my knowledge. 14 

Q Let’s talk about the second employee. 15 

A I believe his name is Michael Larranaga. 16 

Q Where did you meet with him? 17 

A In Albuquerque. 18 

Q Was there a specific room? 19 

A In Eric Burnham’s office. 20 

Q Who was present? 21 

A Myself and Eric and Michael, that’s it. 22 

Q Did you first review the program with Mr. Michael (sic)? 23 

A Yes. 24 

Q What was his last name? 25 
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A Larranaga, I think. 1 

Q So Mr. Larranaga -- did you first review the program with 2 

him? 3 

A Yes. 4 

Q Okay.  Did he receive any points on his record? 5 

A I don’t recall. 6 

 JUDGE McCARRICK:  About when did this conversation take 7 

place, sir? 8 

 WITNESS:  It took place, I believe, around the 30th. 9 

 JUDGE McCARRICK:  Of January? 10 

 WITNESS:  Of January 2012. 11 

 JUDGE McCARRICK:  Thank you.  Go ahead, ma’am. 12 

Q What did Michael Larranaga say? 13 

A He didn’t agree with the program. 14 

Q Is that a summary of what he said? 15 

A Yes. 16 

Q Okay.  To the best that you can remember, what words did 17 

he use? 18 

 MR. HIGH:  Your Honor, let me object.  There’s no 19 

allegation in the complaint regarding this individual.   20 

 MS. ALONSO:  Your Honor, this evidence goes to a 21 

discipline issued to Obie Frazier, so it’s relevant to 22 

discipline of another employee.  We did amend the complaint to 23 

include that allegation. 24 

 MR. HIGH:  I understand that one about Mr. Frazier, but 25 
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we’re now back in Albuquerque, not Bloomfield, and we’re 1 

talking about someone other than Mr. Frazier. 2 

 MS. ALONSO:  Right, Your Honor, but this is an individual 3 

who used the same type of words and engaged in the same type of 4 

conduct.   5 

 JUDGE McCARRICK:  Are you alleging disparate treatment? 6 

 MS. ALONSO:  Well, we’re using this as another -- yes, 7 

Your Honor. 8 

 JUDGE McCARRICK:  Alright, I’ll allow it.  Go ahead.   9 

Q To the best that you can remember, what words did this 10 

individual say? 11 

A Again, more specific, words meaning what was his exact --  12 

 JUDGE McCARRICK:  To the best of your recollection his 13 

words. 14 

A Basically, he said that he didn’t agree with the going 15 

back three years in history.  That was his disagreement. 16 

Q Okay.  You said he also used a similar to crap, or 17 

something.  What did he say? 18 

A Well, I didn’t -- I don’t recall what word he used. 19 

Q You earlier testified that he said this is crap. 20 

 MR. HIGH:  Objection, I think that misstates his 21 

testimony. 22 

 JUDGE McCARRICK:  Sustained.  Again, I’m going to admonish 23 

all counsel here.  We don’t have a minute-by-minute transcript, 24 

so counsel can’t testify as to what a witness said.  That’s 25 
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counsel testifying.  You can ask the person if he said that.  1 

It gives the witness an opportunity to say Yea or Nay, but you 2 

can’t say, “You said.” 3 

Q So when I first asked you if any of the drivers used some 4 

type of strong language or --  5 

A I took that as disagreement. 6 

Q Okay.  Well --  7 

A Disagreement with --  8 

Q Right.  And you remember Obie Frazier using a strong word.  9 

Is that correct? 10 

A Yes. 11 

Q You also remember -- Michael Larranga also sticks out in 12 

your mind, closely associated with that.   13 

A The reason being is those were the only two individuals 14 

out of 150 that disagreed with the program.   15 

Q Did he also use some type of strong language that you’re 16 

not remembering right now? 17 

A If I don’t remember it, how could I testify to that? 18 

Q But is it possible that he may’ve used some type of strong 19 

language which you’re now not remembering?  Is that possible? 20 

A I suppose. 21 

Q Okay.  Was Michael Larranga disciplined for his reaction? 22 

A Not to my knowledge. 23 

Q Okay.   24 

(Long pause) 25 
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 MS. ALONSO:  I pass the witness. 1 

 JUDGE McCARRICK:  Alright.  Direct (sic)? 2 

 MR. HIGH:  May I take five minutes? 3 

 JUDGE McCARRICK:  You may.  In fact, why don’t we take a 4 

break?  We’ve been on the record for two hours at this point.   5 

 MR. HIGH:  Okay. 6 

 JUDGE McCARRICK:  Let’s take 15 minutes and come back and 7 

finish with the witness.  8 

(Off record) 9 

 JUDGE McCARRICK:  Alright, Mr. High, examination?   10 

 MR. HIGH:  Yes, Your Honor.  I think I’ll go ahead and 11 

cross-examine Mr. Smith.  I may not need to bring him back, but 12 

I don’t know what these other people are going to be testifying 13 

later on. 14 

 JUDGE McCARRICK:  Okay.   15 

 MR. HIGH:  But I’d like to cover some of the stuff with 16 

him now, if I may.   17 

 JUDGE McCARRICK:  Let’s do that. 18 

 MR. HIGH:  Let’s go ahead and get it out of the way.    19 

CROSS-EXAMINATION 20 

Q BY MR. HIGH:  Good afternoon, Mr. Smith. 21 

A Good afternoon. 22 

Q You’re a safety manager? 23 

A Correct. 24 

Q Tell me what you do day-to-day.   25 
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A Day-to-day, I keep statistics.  I do observations, I do 1 

classes -- you know, instructional classes for DOT. 2 

Q What is your role in your job? 3 

A Loss reduction. 4 

Q Alright.  When you say safety manager, what do you manage?  5 

I mean, what is it you’re trying to accomplish? 6 

A I’m trying to minimize incidents. 7 

Q Tell us how -- I take it this involves truck drivers. 8 

A Correct. 9 

Q How many trucks or vehicles are we talking about? 10 

A In this area, 150 or so. 11 

Q What area are you over? 12 

A I’m over Bloomfield -- basically, New Mexico and Texas. 13 

Q Within that area, how many vehicles are you responsible 14 

for in terms of safety management? 15 

A 150. 16 

Q On a day-to-day basis, do you sit in an office?  Are you 17 

out in the field or how -- what do you do? 18 

A A combination of both. 19 

Q Why would you be out in the field? 20 

A In the field, I observe the employees as they’re doing 21 

their job. 22 

Q The employee, being the drivers? 23 

A Correct. 24 

Q Alright.  When you say doing their job, what are you 25 
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talking about? 1 

A Loading the truck, unloading the truck, how they operate 2 

the vehicle on the road, just general operation during the day. 3 

Q How long have you been in the safety management business? 4 

A I’ve been in the safety management business for at least 5 

ten years or better.  It’s exclusively safety. 6 

Q Tell me some of your experience in safety management. 7 

A I was a safety manager for Phoenix Fuel for a number of 8 

years.  Then when Giant took over, I was safety manager.  Then 9 

in 2007, I went into the health safety environmental regulatory 10 

department. 11 

Q What happened in 2007? 12 

A 2007, Western Refining bought Giant Industries. 13 

Q So you worked for the other company before Giant and 14 

Western merged? 15 

A Correct. 16 

Q Okay.  Phoenix Fuel, is that a company that was owned by 17 

Giant? 18 

A Correct. 19 

Q The type of vehicles we’re talking about here, explain to 20 

us, if you would, the kind of vehicles we’re talking about.   21 

A We’re talking about both semi and straight truck, tank 22 

vehicles, stake bed vehicles. 23 

Q Tell us what each of those are so people who are not in 24 

the trucking business will know.  For example, what’s tank 25 
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truck? 1 

A A tank truck is a motor vehicle that pulls or has a cargo 2 

tank attached to it.  The cargo tank can have a capacity 3 

anywhere from 4,000 gallons to 9,500 gallons, depending on the 4 

combination. 5 

Q Alright.  What about the other vehicles? 6 

A The other vehicles, the stake beds, are a straight truck, 7 

meaning it’s just a truck not pulling a trailer.  It has a 8 

flatbed on it and it has stake sides, which are metal sides 9 

that contain some of the product. 10 

 JUDGE McCARRICK:  Such as? 11 

 WITNESS:  Products, oil products in this case, for our 12 

stake beds. 13 

 JUDGE McCARRICK:  Alright. 14 

Q What type of products are hauled by these vehicles? 15 

A Gasoline, jet fuel, diesel fuel and lubricants. 16 

Q I take it all of those are flammable. 17 

A Except for the lubricants, yeah, they’re classified by the 18 

Department of Transportation as flammable. 19 

Q Is that something you deal with in your job as safety 20 

manager? 21 

A Yes. 22 

Q The work these people done, does it have to have any 23 

special driver’s license to drive these vehicles carrying these 24 

products? 25 
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A Yes, they do. 1 

Q What kind of a license do they have to have to drive these 2 

vehicles with these products? 3 

A A commercial driver’s license. 4 

Q Any special permits that they have to have? 5 

A Yes, they have a hazardous materials endorsement. 6 

Q What does that mean? 7 

A It means that they are tested and approved by the Federal 8 

Motor Carrier Safety Administration to haul hazardous 9 

materials.  10 

Q Is gasoline and diesel considered to be a hazardous 11 

material? 12 

A That’s correct. 13 

Q Any other certifications or licenses they have to have to 14 

drive these vehicles? 15 

A Yes, they have to have a tank vehicle endorsement, as well 16 

as the HazMat. 17 

Q What does that mean? 18 

A The tank vehicle, meaning there’s a cargo tank either 19 

attached to or this vehicle pulls a cargo tank. 20 

Q Okay.  You have been with Western Refining since the 21 

merger in 2007? 22 

A Yes. 23 

Q All in safety positions? 24 

A Yes. 25 
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Q How long have you been in your current position where 1 

you’re over the terminals that you told us about? 2 

A Since January 1st of 2012. 3 

Q Where were you before then? 4 

A I was still with wholesale, but my responsibility was the 5 

warehouse facilities and -- well, there’s basically the fixed 6 

facilities are -- like admin offices and warehouses. 7 

Q Alright.  So in January of 2012, you were -- how did your 8 

duties change? 9 

A I was transferred here to Albuquerque and my 10 

responsibilities for all Western Refining Wholesale, all their 11 

assets and their operations. 12 

Q Did you replace someone else? 13 

A No. 14 

Q Alright.  So your position here in Albuquerque was an 15 

addition? 16 

A It was a reorganization. 17 

Q Do you know what led to that reorganization? 18 

A A poor safety performance here. 19 

Q What does that mean? 20 

A In 2011, Western Refining experienced a bad safety year.  21 

We had an increase in incidents and we also had a fatality. 22 

Q When you say “bad,” can you put that into perspective for 23 

what --  24 

A We saw a marked increase in accidents, mixes, spills and 25 
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injuries with motor vehicle and in the warehouse. 1 

Q You said there was a fatality? 2 

A Yes. 3 

Q Do you know when that fatality was? 4 

A That fatality happened on September 16th, 2011.   5 

Q What role did you play in addressing that poor safety 6 

record? 7 

A Come up with procedures, stop gaps to reduce those, 8 

drastically reduce those. 9 

Q Is that the role you were explaining to counsel for the 10 

Acting General Counsel earlier? 11 

A Yes. 12 

Q When the fatality occurred in September of 2011, did 13 

Western Refining have in a place a safety performance program 14 

then? 15 

A Yes. 16 

Q Would you describe to us what you understand that program 17 

did?   18 

A That program was an incentive.  It was put out on a 19 

quarterly basis.  Employees who had no incidents was rewarded 20 

per quarter. 21 

Q When you say rewarded per quarter, what does that mean? 22 

A There was a bonus. 23 

Q Cash bonus? 24 

A Yes. 25 
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Q Okay.   1 

(Long pause) 2 

Q Look at what I am going to mark, Mr. Smith, as 3 

Respondent’s Exhibit No. 1. 4 

(Respondent Exhibit 1 marked for identification) 5 

A Okay. 6 

Q Can you identify that document for me please, sir? 7 

A It’s a driver performance bonus, dated January 2010. 8 

Q Can you tell what that document is? 9 

A It is the framework for a performance bonus program. 10 

Q Alright.  Now go to the second page of -- well, let me 11 

just back up.  Is the driver performance bonus plan that was in 12 

effect in 2010? 13 

A That’s correct. 14 

Q Alright. 15 

 MR. HIGH:  We’d offer Respondent’s Exhibit No. 1, Your 16 

Honor. 17 

 JUDGE McCARRICK:  Any objection?   18 

 MS. ALONSO:  No objection, Your Honor. 19 

 JUDGE McCARRICK:  Alright.  Respondent’s 1 is received. 20 

(Respondent Exhibit 1 received into evidence) 21 

Q Mr. Smith, look at the second page of Respondent’s Exhibit 22 

No. 1 please, sir. 23 

A Okay. 24 

Q That talks about payroll after the quarter ends.  Is that 25 
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the quarterly payout you were talking -- you were telling us 1 

about? 2 

A That’s correct. 3 

Q Now go to page 3.  Are those the dollar amounts? 4 

A Yes. 5 

Q So if a driver satisfied this program, he or she would 6 

receive a quarterly payment of $625? 7 

A That’s correct. 8 

Q Alright.  Now go to the last page and tell us what that 9 

page shows please. 10 

A That’s the bonus criteria.  These are the guidelines for 11 

obtaining that bonus. 12 

Q Alright.  This is what was in effect in 2010, correct? 13 

A That’s correct. 14 

Q So if -- during 2010, if I’m a driver for you and I get 15 

two customer complaints, do I lose my bonus? 16 

A You would lose your bonus after an investigation.   17 

Q What if I didn’t have any accidents or anything, I’m a 18 

safe driver? 19 

A It’s one of the criteria for the bonus program. 20 

Q Alright.  Was any changes made in this because of the poor 21 

safety record in 2011? 22 

A Yes. 23 

Q What changes --   24 

 JUDGE McCARRICK:  Excuse me, let me just ask, what does 25 
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“no mixes” mean? 1 

 WITNESS:  That’s contaminating product.  If you put 2 

gasoline into diesel, it becomes an issue. 3 

 JUDGE McCARRICK:  Alright, very good.  Go ahead. 4 

 MR. HIGH:  Okay. 5 

(Long pause) 6 

Q What changes was the company looking to try to reverse 7 

that 2011 bad safety year? 8 

A To offer employees incentive to improve the performance. 9 

(Long pause) 10 

Q Mr. Smith, if you would, look at what I am marking as 11 

Respondent’s Exhibit No. 2.  Can you identify that document for 12 

me please, sir?  Take a minute and thumb through the pages.   13 

(Respondent Exhibit 2 marked for identification) 14 

A Okay. 15 

(Long pause) 16 

A Okay, I reviewed the documents. 17 

 MR. HIGH:  Your Honor, before we proceed with this, I’d 18 

like to ask Mr. Smith first --  19 

Q Is there anything in this exhibit that I marked as 20 

Respondent’s Exhibit No. 2, Mr. Smith, that is considered 21 

confidential from a driver’s perspective? 22 

A Yes. 23 

 MR. HIGH:  Maybe we ought to go off the record for a 24 

minute and let’s sort this out, if we may. 25 
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 JUDGE McCARRICK:  Alright.  Off the record. 1 

(Off record) 2 

 JUDGE McCARRICK:  On the record. 3 

Q Mr. Smith, look at Respondent’s Exhibit No. 2.  Would you 4 

tell us what this document is please, sir? 5 

A Driver safety program and safety committee. 6 

Q Yes. 7 

A It’s an overview starting with strategy on our driver 8 

safety program.  It explains that the strategy is to put points 9 

to infractions, and also to reward people who have safe 10 

operating histories. 11 

Q Did this program replace the one that’s reflected in 12 

Respondent’s Exhibit No. 1, which is the January 2010 driver 13 

performance bonus plan? 14 

A No. 15 

Q What did it do then? 16 

A It supplemented it. 17 

Q Okay.  So it’s, what, an amendment to the 2010 one? 18 

A Correct. 19 

Q Alright.  What changes -- can you summarize for us what 20 

changes -- first of all, when was the program set out in 21 

Respondent’s Exhibit No. 2?  When did it go into effect? 22 

A It went into effect around January 23rd.  As we went 23 

through the meetings, it was -- it went into effect at that 24 

time. 25 
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 JUDGE McCARRICK:  Of 2012? 1 

 WITNESS:  Of 2012. 2 

Q The meetings that you talked about were with the drivers? 3 

A Correct. 4 

Q Was that in group meetings or how did you do that? 5 

A No, we did that in individual one-on-one meetings. 6 

Q Why one-on-one meetings? 7 

A Because there was information on performance, individual 8 

performance, that we were going to cover with each employee. 9 

Q What information was that? 10 

A Their incidents that they’ve had in the prior 36 months. 11 

Q You mean accidents or --  12 

A Accidents, mixes, spills --  13 

Q Alright. 14 

A -- injury, the points that would be associated with those 15 

incidents and where that employee finalized out on the points 16 

program, where they stood. 17 

Q That’s not the kind of the information one would cover at 18 

a group meeting? 19 

A No, no, that’s not -- you wouldn’t want that to be public. 20 

Q Any other information that were discussed in these one-on-21 

ones that was confidential like that? 22 

A Their CSA scores. 23 

Q What’s a CSA score? 24 

A Comprehensive Safety Analysis 2010.  It’s a program that 25 
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was enacted in 2010. 1 

Q Where does that data come from? 2 

A That data comes from the Federal Motor Carrier Safety 3 

Administration website. 4 

Q So every driver who is subject, I guess, to whatever it is 5 

they’re subject to would have a CSA score? 6 

A Correct. 7 

Q That’s a private number? 8 

A Correct. 9 

Q What does that score reflect, do you have any idea? 10 

A The score reflects their performance at roadside 11 

inspections performed by agents of the Federal Motor Carrier 12 

Safety Administration and local and state organizations. 13 

Q So the data that goes into creating that CSA score is not 14 

data that’s input by Western? 15 

A No. 16 

Q That’s federal government grading or performance ratings, 17 

or whatever? 18 

A That’s correct. 19 

Q Okay.  You wanted to talk about that.  You didn’t want, I 20 

guess, do it in a group? 21 

A Correct. 22 

Q Okay. 23 

A Again, it’s a performance indicator. 24 

Q Okay.  So these were one-on-one meetings with all these 25 
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drivers that we’re talking about? 1 

A Correct. 2 

Q Alright.  Now, what did you go over with these drivers in 3 

these one-on-one meetings? 4 

A I went over the driver safety program. 5 

Q The stuff you went over, is that in Respondent’s Exhibit 6 

No. 2? 7 

A Yes. 8 

Q Why don’t you point out to us the pages?  And we’ll have 9 

to work our way through this slowly, but tell us which ones of 10 

the pages in Respondent’s Exhibit No. 2 were reviewed by you 11 

with each of these drivers.   12 

A Under Policies and Procedures No. 1001, page 1 of 7 13 

through 7 of 7. 14 

Q You review all those seven pages? 15 

A Yes. 16 

Q Okay.  Page 1 of 7 starts out with Purpose, then goes 17 

under the policy. 18 

A Correct. 19 

Q Alright.  Page 2 of 7, what is -- these are just 20 

definitions? 21 

A Definitions of phrases and -- used in the program. 22 

Q Alright.  Page 3 of 7, what are the points referred to 23 

down at the bottom where it says, “Point level corrective 24 

action/discipline?” 25 
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A It’s a recap of the points, but it’s better described 1 

later in the document.  It gives you a highlight of points 2 

count and corrective action associated with point count. 3 

Q Okay.  So if I -- based on my safety record, then I 4 

receive points? 5 

A Correct. 6 

Q Based on the number of points, this tells me what happens 7 

to me? 8 

A Correct. 9 

Q Okay.  Page 4 of 7 just lists some critical violations. 10 

A That’s correct. 11 

Q You went over all of this information with each of the 12 

drivers? 13 

A That’s correct. 14 

Q Alright, let’s go on back toward the back.  There’s a 15 

document entitled “To Western Refining Wholesale Employees 16 

From” --       17 

 JUDGE McCARRICK:  Before you get there, I assume page 5 of 18 

7 describes incidents and the points assigned to that incident? 19 

 WITNESS:  To those incidents and there’s --  20 

 JUDGE McCARRICK:  Based on if it’s a first, second or 21 

third incident? 22 

 WITNESS:  Correct. 23 

 JUDGE McCARRICK:  Okay, good.  Go ahead.  I’m sorry, what 24 

page are you referring to? 25 
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 MR. HIGH:  After 7 of 7, the page after 7 of 7. 1 

Q It looks like a memo addressed Western Refining Wholesale 2 

Employees; subject Vehicle Speed. 3 

A Yes. 4 

Q Is that something you covered with the drivers in these 5 

one-on-one meetings? 6 

A Individually, yes. 7 

Q There’s another name here -- down below here, there’s a 8 

name, a fellow by the name of Rick Hollingsworth, H-o-l-l-i-n-9 

g-s-w-o-r-t-h.  Who is that individual? 10 

A Rick Hollingsworth is a safety manager for Western 11 

Refining Wholesale whose responsibility is Arizona, California 12 

and Nevada. 13 

Q So he does the same thing as you in a different area? 14 

A My counterpart, yes. 15 

Q Okay. 16 

 MS. ALONSO:  Objection. 17 

 JUDGE McCARRICK:  Basis? 18 

 MS. ALONSO:  The Respondent’s been leading the witness in 19 

the form of the question. 20 

 JUDGE McCARRICK:  With respect to that question, that is a 21 

preliminary matter.  It goes to background, so I’m going to 22 

allow it. 23 

Q What is the next page, Mr. Smith? 24 

A It’s a recap of an incident that we experienced, Western 25 
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Refining did, one of our drivers in January of 2012. 1 

Q What was the purpose of this? 2 

A It was to set -- I covered this before I covered the 3 

previous page that we discussed to give them a background on 4 

why we were addressing vehicle speed. 5 

Q Let me ask a couple of questions here just so the readers 6 

of the transcript will know in looking at this page that starts 7 

out with, “Tony Smith:,” down in the middle there’s an all cap 8 

letter, QUALCOMM, Q-U-A-L-C-O-M-M.  What is that? 9 

A QUALCOMM is the onboard vehicle recording device that we 10 

have in our vehicles. 11 

Q What does that QUALCOMM System record? 12 

A It records all aspects of vehicle operation from the time 13 

the driver gets into it until the time the driver is finished 14 

with his shift. 15 

Q If a driver’s going down the road and all of sudden steps 16 

on the brakes real hard and squeals the tires and leaves rubber 17 

marks, does QUALCOMM record that? 18 

A Yes, it does. 19 

Q Is that the hard braking event that you’re referring to 20 

here? 21 

A That is correct. 22 

Q What was this incident?  What was the significance of 23 

picking this one out?  What happened that made it something 24 

that would be a teachable moment for the drivers? 25 
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A Well, the fact that our vehicle was going faster than the 1 

posted speed limit. 2 

Q Was this truck driver at fault in this incident? 3 

A No. 4 

Q But the point you were making is he was going over the 5 

speed limit? 6 

A Correct. 7 

Q Alright.  How long did these one-on-one meetings with the 8 

drivers take? 9 

A For the most part, it averaged about 20 minutes per 10 

meeting. 11 

Q Alright.  How would you describe the differences in this 12 

program, Mr. Smith, than the program that we looked at earlier 13 

in 2010?  What changes were made?  What was added that would 14 

hopefully correct the 2011 bad accident year? 15 

A Incentive for -- increased incentive. 16 

Q What kind of increased incentive? 17 

A A fifth payout and a sixth payout. 18 

Q Is that -- let’s go to a page -- is that the first page of 19 

Exhibit 2?  Is that what you’re talking about?   20 

A On page 3 of 7. 21 

Q That’s the Zero Club and the Honor Roll? 22 

A Correct. 23 

Q So that was added to the safety program? 24 

A Correct. 25 
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Q What is the Zero Club?  We’ll start with that. 1 

A The Zero Club is when an employee achieves 36 months of 2 

incident-free operations. 3 

Q What happens if they get 36 months and no incidents? 4 

A They receive a $625 bonus. 5 

Q That would be on top of the quarterly ones, if they got 6 

those? 7 

A That’s correct. 8 

Q What’s the Safety Honor Roll?  What’s that? 9 

A Safety Honor Roll is when an associate achieves 12 months 10 

without an incident, but has had an incident within the last 36 11 

months.   12 

Q What do they get for making the Honor Roll? 13 

A $625. 14 

Q That would be in addition to any bonus they got during the 15 

quarter --  16 

A That’s correct. 17 

Q Okay.  Since this program went into effect, how would you 18 

describe its performance? 19 

A Exemplary. 20 

Q What do you mean by exemplary? 21 

A 80% reduction in heavy vehicle accidents; 60% reduction in 22 

mixes -- or 60% reduction in other areas; injuries is down 60%. 23 

That’s the number. 24 

Q So after, what, three going on four months, there’s been a 25 
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significant change in the accident/incident history? 1 

A Significant. 2 

 MS. ALONSO:  Objection, Your Honor, it’s a leading 3 

question. 4 

 JUDGE McCARRICK:  Overruled. 5 

Q How does that make you feel as safety manager? 6 

A Proud. 7 

Q During any of these one-on-one meetings with the drivers -8 

- well, how many of them did you attend? 9 

A 150 or so. 10 

Q During any of those meetings, was there any discussion 11 

about a union organizing drive? 12 

A One -- not an organizing drive, no. 13 

Q What was said? 14 

A Obie Frazier said something about a union and -- they had 15 

a discussion. 16 

Q Out of 150, just one driver mentioned the union? 17 

A That’s correct. 18 

Q Okay.   19 

 MR. HIGH:  Alright, we’ll pass the witness, Your Honor. 20 

 JUDGE McCARRICK:  Anything further? 21 

 MR. GIANNOPOULOS:  Yes, could we take five minutes, Your 22 

Honor? 23 

 JUDGE McCARRICK:  You may. 24 

 MR. GIANNOPOULOS:  Your Honor, before we take our break, 25 
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what are we going to do with this document? 1 

 JUDGE McCARRICK:  We need to make -- we’ll have copies --  2 

 MR. GIANNOPOULOS:  No, are we going to try to admit it or 3 

--  4 

 JUDGE McCARRICK:  Let me see.   5 

(Long pause) 6 

 JUDGE McCARRICK:  Alright, does Respondent wish to offer 7 

Respondent’s 2? 8 

 MR. HIGH:  Yes, I would offer Respondent’s 1 and 2. 9 

 JUDGE McCARRICK:  1 has been received.  Any objection to 10 

2?   11 

 MS. ALONSO:  Yes, Your Honor.  I object to the first page 12 

of the document.  I’d actually like to voir dire the witness 13 

about it.  Then also, page -- the memo titled, “Tony Smith,” I 14 

object on that being hearsay. 15 

 JUDGE McCARRICK:  I’m not sure it’s being offered for the 16 

truth of the matter asserted. 17 

 MS. ALONSO:  Your Honor, there’s statements in there that 18 

Tony Smith reviewed with the drivers. 19 

 JUDGE McCARRICK:  What page is that, ma’am? 20 

 MS. ALONSO:  That would be 10. 21 

 JUDGE McCARRICK:  Alright, what’s your objection to page 1 22 

in the document? 23 

 MS. ALONSO:  There isn’t a foundation for the first page.  24 

It’s not clear who created it and I would like to voir dire the 25 
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witness. 1 

 JUDGE McCARRICK:  Go ahead.    2 

VOIR DIRE 3 

Q BY MS. ALONSO:  Tony, did you create this first page? 4 

A Give me a moment to read it. 5 

Q Sure. 6 

(Long pause) 7 

A No, I did not write this. 8 

Q Do you know who did create that? 9 

A I’m not certain of it, but I think it was Rick 10 

Hollingsworth.   11 

Q How did it come to your possession? 12 

A My possession?  Through an email. 13 

Q Okay.   14 

 MS. ALONSO:  Your Honor, I still -- I object there not 15 

being a proper foundation for this first page.   16 

 JUDGE McCARRICK:  Well, page 1 of Respondent’s Exhibit 2, 17 

sir, is this part of an overall document that --  18 

 WITNESS:  It’s a coversheet. 19 

 JUDGE McCARRICK:  Right, but is it a coversheet of 20 

something that you discussed in these one-on-one meetings with 21 

the drivers?   22 

 WITNESS:  No. 23 

 JUDGE McCARRICK:  Okay.  I’m not sure what the relevance 24 

of the document is.  I don’t know if it’s part of an overall 25 
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package.  These seem to be -- obviously pages 1 through 7 of 1 

the drivers safety program are all one -- clearly one document 2 

by virtue of their enumeration, but I’m not sure that the 3 

coversheet has any relevance to the program itself other than 4 

being an internal document.   5 

 MR. HIGH:  Let me take Mr. Smith on voir dire from me just 6 

for a moment.   7 

VOIR DIRE 8 

Q BY MR. HIGH:  Mr. Smith, before the amendment to the 9 

safety bonus plan was put into effect in January 2012, you told 10 

us about participating in the preparation of the plan. 11 

A Correct. 12 

Q In the course of doing that, did you ever see the first 13 

page of Exhibit 2? 14 

A I did see it. 15 

Q This talks about, I guess, how -- well, look at the last 16 

paragraph, tell me what that --  17 

A “Each terminal will organize a three to four-member driver 18 

safety committee” --  19 

 MS. ALONSO:  Objection. 20 

 JUDGE McCARRICK:  It’s alright, you don’t need to read it. 21 

 WITNESS:  Okay. 22 

 JUDGE McCARRICK:  We can all read what the document says.   23 

Q Have you ever seen the first page of Exhibit 2? 24 

A I have seen it. 25 
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Q When did you see it? 1 

A I saw it when we were doing the meetings prior to rollout 2 

when we got driver input. 3 

Q Alright. 4 

A It was more or less a -- I guess you would call it a 5 

rundown of the -- what our efforts were going to be. 6 

Q Did you take any information with you when you talked with 7 

the drivers to see what kind of input they had into changing 8 

the safety record? 9 

A Yes. 10 

Q Was that any of the stuff in Exhibit 2, or something else? 11 

A Yes, it was this page, the no. 1 page, and then the 1 12 

through 7. 13 

Q So you had all that with you when you were talking with 14 

the drivers? 15 

A Yes. 16 

Q Okay. 17 

A We did not give anybody copies of that, however.  We just 18 

vetted it with them, you know, explained to them how the -- an 19 

overview of what we were planning, and then an overview of the 20 

plan; got their input; and then we took these documents back --  21 

Q Okay. 22 

A -- so that we could have -- you know, make our corrections 23 

and the amendments. 24 

 MR. HIGH:  Your Honor, I submit that’s enough foundation.  25 
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I would offer R 2. 1 

 MS. ALONSO:  Your Honor, I object.  I’d actually like to 2 

further voir dire. 3 

 JUDGE McCARRICK:  You still had a question about page 10, 4 

the document headed “Tony Smith:?” 5 

 MS. ALONSO:  So beginning with 1, Your Honor, I would like 6 

to further voir dire the witness. 7 

 JUDGE McCARRICK:  Alright, go ahead. 8 

 MS. ALONSO:  Alright. 9 

VOIR DIRE 10 

Q BY MS. ALONSO:  Tony, did you participate -- when did you 11 

see this document? 12 

A If I remember correctly, just before I went out in 13 

December to get input from --  14 

Q Now, does this include the changes with that input? 15 

 JUDGE McCARRICK:  I’m not sure what you mean. 16 

 MS. ALONSO:  Okay. 17 

Q You -- there were changes made to the program once you got 18 

feedback from the drivers. 19 

A Correct. 20 

Q Does this contain that employee feedback? 21 

 JUDGE McCARRICK:  You’re referring to page 1? 22 

 MS. ALONSO:  Page 1.   23 

A Page 1 does not. 24 

Q Okay.  Now, are there any other documents associated with 25 
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this document that you saw when you first saw this one? 1 

A Which one? 2 

Q Page 1. 3 

A Page 1? 4 

 JUDGE McCARRICK:  Was it part of another package? 5 

 WITNESS:  No. 6 

(Long pause) 7 

 MS. ALONSO:  Your Honor, with page 1, since it was not 8 

reviewed with the document, we object to it being a part of the 9 

other documents since it was not reviewed with the drivers 10 

during those individual meetings.   11 

 JUDGE McCARRICK:  I don’t think it’s a terribly important 12 

distinction.  I mean, it’s -- actually, the witness, as I 13 

understand, testified it was reviewed with the drivers.  Page 14 

1? 15 

 WITNESS:  Yes. 16 

 JUDGE McCARRICK:  In the one-on-one meetings, you used 17 

this as a --  18 

 WITNESS:  Not in the one-on-ones, the meetings that we had 19 

in December prior to rollout --  20 

 MR. GIANNOPOULOS:  With management? 21 

 WITNESS:  What? 22 

 MS. ALONSO:  Those are management meetings. 23 

Q No. 1, you reviewed with management? 24 

A No, no. 1, I reviewed with some drivers at each location, 25 
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along with the original before the amended 1 through 7.  I gave 1 

them a rundown of page 1, gave them a synopsis of what we had 2 

on our mind.   3 

 JUDGE McCARRICK:  Was this your group meetings or your 4 

one-on-one meetings? 5 

 WITNESS:  These are group meetings that were performed 6 

after team meetings in December before we came up -- remember 7 

the tweaking that we did for this document is when we had this, 8 

page 1, and we had the original of the driver safety program 9 

that we --  10 

Q So, Tony, tell me this, why did you have those individual 11 

-- those feedback meetings with the employees?  When were 12 

those? 13 

A Sometime in December and --  14 

Q Okay. 15 

A -- January. 16 

Q Then when were the meetings with the individual drivers? 17 

A One-on-one, January -- I believe they started January 23rd 18 

and worked their way through January 30. 19 

Q Okay.  So now, page 1, did you review that in the January 20 

or in --  21 

A December.   22 

Q In December meetings, okay. 23 

A Yes, with a group of drivers --  24 

Q Okay. 25 
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A -- that we were getting input, feedback --  1 

Q Did you review page 1 with the drivers during the January 2 

meetings? 3 

A I don’t recall.  I don’t believe --  4 

 JUDGE McCARRICK:  I take it the purpose of the document is 5 

to show the changes in the program from what existed in 2010 6 

and 2011. 7 

 MR. HIGH:  And I’ll be glad to --  8 

 JUDGE McCARRICK:  And that’s --  9 

 MR. HIGH:  -- make that a separate exhibit if --  10 

 JUDGE McCARRICK:  And that’s primarily -- in fact, that 11 

solves the problem, it’s already internally paginated.  So 12 

let’s -- and the other document, I don’t think have any 13 

relevance to the changes in the program.  Now, there’s a list 14 

of employees who apparently made one of the two new categories, 15 

the Honor Roll or the Zero Program, which you can make a 16 

separate document if you wish.  But I think it shows simply 17 

changes to the program.  I think the relevance is simply pages 18 

1 through 7 of Document 1001. 19 

 MR. HIGH:  I don’t have any problem with that, 1 through 20 

7? 21 

 JUDGE McCARRICK:  Yeah, and then withdraw the other 22 

documents for the time being.  If you want to offer them in a 23 

different context, that’s fine. 24 

 MR. GIANNOPOULOS:  Your Honor, perhaps if we could just 25 
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have them split up into separate exhibits.  It just was 1 

extremely confusing --  2 

 JUDGE McCARRICK:  No, that’s what I’m saying.  These would 3 

come out, everything other than pages 1 through 7 of Document 4 

No. 1001, the driver safety program. 5 

 MR. GIANNOPOULOS:  We would not object with just a little 6 

bit of foundation to this Honor Roll coming in.  With a little 7 

foundation --  8 

 JUDGE McCARRICK:  At this point, I don’t know if you want 9 

to offer those.  I think the purpose of the testimony, at least 10 

to this point, has been to show there were changes. 11 

 MR. HIGH:  It’s not important to me. 12 

 JUDGE McCARRICK:  Yeah, I’ve separated those out.  I’ll 13 

give those other documents back to you, Mr. High.  At this 14 

point, you can offer them in another context if you wish.  But 15 

let’s simply offer as Respondent’s 2 the driver safety program 16 

in pages 1 through 7. 17 

 MR. HIGH:  When you say 1 through 7 --  18 

 JUDGE McCARRICK:  Internal pagination, and that’s fine 19 

with me. 20 

 MR. HIGH:  Okay, alright.  So that’s Respondent’s Exhibit 21 

No. 2. 22 

 JUDGE McCARRICK:  Right, yeah. 23 

(Respondent Exhibit 2 received into evidence) 24 

 MR. GIANNOPOULOS:  Could we have a few minutes, Your 25 
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Honor, to review our re-cross (sic), I guess?   1 

 JUDGE McCARRICK:  Alright.  Let’s go off the record. 2 

(Off record) 3 

 JUDGE McCARRICK:  Any further examination? 4 

 MS. ALONSO:  Yes, Your Honor.   5 

REDIRECT EXAMINATION 6 

Q BY MS. ALONSO:  Tony, let’s look at R 1.   7 

A I don’t believe I have that document anymore.  I believe 8 

it was given to her as a copy. 9 

 JUDGE McCARRICK:  Okay. 10 

 WITNESS:  Thank you.   11 

Q R 1 is dated January 2010.  It appears to be a slideshow.  12 

Did you -- do you know how this document was -- what was done 13 

with this document? 14 

 JUDGE McCARRICK:  You mean how it was created?   15 

 MS. ALONSO:  Yes, yes. 16 

Q Did you create this document? 17 

A No. 18 

Q Do you know who created it? 19 

A No. 20 

Q Do you know if this was shown to the drivers? 21 

A I do not know. 22 

Q Did you participate in any meetings where it was shown to 23 

drivers? 24 

A In January 2010, no. 25 
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Q Ever? 1 

A This document? 2 

Q Right. 3 

A No. 4 

Q Okay.  Do you know if this document otherwise was 5 

distributed to the drivers in their mailboxes? 6 

A I do not know. 7 

Q Now, let’s turn to page 2 of the exhibit.   8 

A Okay. 9 

Q When was this quarterly payout in effect?  How long had it 10 

been in effect?  Was it prior to 2010? 11 

A I don’t know.  12 

Q Okay.  Now, with the amount on the third page, on the 13 

bonus amount, do you know if the amounts listed here are the 14 

amounts that had been paid to the drivers before 2010? 15 

A I don’t know. 16 

Q Turning to page 4 on the bonus criteria, do you know if 17 

the bullet points on this page were the only points -- was the 18 

only criteria for this bonus program? 19 

A I don’t know. 20 

Q So what do you know about the bonus criteria? 21 

A Just what I’m seeing right here. 22 

Q But you don’t know if there were additional criteria that 23 

may have been applied? 24 

A I don’t know. 25 
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Q Okay.  Are you involved in the bonus process? 1 

A Clarify involved. 2 

Q This prior -- this driver performance bonus that we just 3 

reviewed, to what extent, if any --  4 

 JUDGE McCARRICK:  Which one? 5 

 MS. ALONSO:  The R --     6 

 JUDGE McCARRICK:  Respondent’s 1? 7 

MS. ALONSO:  R 1.   8 

A Driver performance bonus dated January 2010? 9 

Q Yes. 10 

A What was my involvement? 11 

Q Have you ever -- were you involved in this program? 12 

A No. 13 

Q Okay.   14 

(Long pause) 15 

Q Do you have any firsthand knowledge of the information 16 

contained in R 1? 17 

A Firsthand knowledge? 18 

Q Well, such as the creation of it. 19 

A No, I did not create it. 20 

Q Any of the information contained in it? 21 

A Any of the -- what do you mean?  Did I know about this 22 

program?   23 

Q Right, I mean --  24 

A Is that your question?   25 
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Q Right, such as the payouts, any of the specifics in the 1 

program. 2 

A I wasn’t involved in this program. 3 

Q Okay.  Are you now? 4 

A In the January 2010 program?  No.  Clarify involved for me 5 

here. 6 

Q Well --  7 

A What do you mean?  In what capacity do you mean involved?  8 

Is that a fair question?   9 

Q Do you make any determinations on the bonuses? 10 

A Do I in this program or our bonus program? 11 

Q This program that we’re looking at. 12 

A I do not make --  13 

 JUDGE McCARRICK:  Referring to January 2010 --  14 

 WITNESS:  We’re referring to this document. 15 

A I made no determination on this program. 16 

Q Now --  17 

 JUDGE McCARRICK:  And this was the program in effect in 18 

2011.  Is that correct?  Respondent’s 1 was in effect in 2011? 19 

 WITNESS:  Yes. 20 

 JUDGE McCARRICK:  As far as you know? 21 

 WITNESS:  Yes, as far as I know. 22 

 JUDGE McCARRICK:  Alright. 23 

Q As a follow-up question, is this program still in effect? 24 

(Long pause) 25 
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A What’s in effect is what I covered in January of 2012. 1 

Q Did that 2012 replace this program? 2 

 JUDGE McCARRICK:  Respondent’s Exhibit 2. 3 

 WITNESS:  Does it replace this program? 4 

 JUDGE McCARRICK:  Does it replace what’s in Respondent’s 5 

1? 6 

 WITNESS:  I don’t believe so. 7 

Q Do you know either way if it does or if it --  8 

A I don’t know --  9 

Q Okay. 10 

A -- to tell you the truth, exactly if this is still in 11 

effect or not. 12 

Q Okay. 13 

 MS. ALONSO:  Your Honor, we previously didn’t object to R 14 

1, but it’s clear the witness does not have any personal 15 

knowledge and we move to strike. 16 

 JUDGE McCARRICK:  He knows it was in existence.  He may 17 

not know the details of it, but he knows it was in existence.  18 

That’s enough foundation.   19 

 MS. ALONSO:  Alright, I’ll move on.   20 

Q Now, earlier --  21 

 JUDGE McCARRICK:  Before you go on, I take it, to the 22 

extent that Respondent’s No. 1 may be inconsistent with the 23 

program set forth in the driver safety program, the driver 24 

safety program takes precedence. 25 
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 WITNESS:  Correct. 1 

 JUDGE McCARRICK:  Okay.   2 

Q As a follow-up, though, if it takes precedent, does that 3 

mean that R 1 is no longer being applied? 4 

(Long pause) 5 

Q Who would know that answer? 6 

A Who would know that answer? 7 

 JUDGE McCARRICK:  Who administers the driver safety 8 

program?  Who awards the bonuses?   9 

 WITNESS:  A committee of people within Western Refining 10 

Wholesale, the operations manager, the terminal manager, the 11 

human resources department and general manager of 12 

transportation. 13 

 JUDGE McCARRICK:  I think the contents of Respondent’s 14 

Exhibit 2, pages 1 through 7, set forth the criteria to be 15 

considered in awarding bonuses, correct? 16 

 WITNESS:  That’s correct.   17 

 JUDGE McCARRICK:  I believe page 3 of 7 sets forth the 18 

number of points in which you would lose a bonus. 19 

 WITNESS:  Correct, so that’s what --  20 

 JUDGE McCARRICK:  The amounts --  21 

 WITNESS:  It’s hard for me to answer. 22 

 JUDGE McCARRICK:  Yeah, the amounts of the bonuses, are 23 

they set forth anywhere in Respondent’s 2?  I don’t recall --  24 

 WITNESS:  Yes, I believe they are. 25 
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 JUDGE McCARRICK:  The amount --  1 

 WITNESS:  I think it’s on the third page, if I’m not 2 

mistaken, after Definition, where it says Purpose.  I don’t 3 

have the document in front of me at this time.   4 

(Long pause) 5 

 JUDGE McCARRICK:  I don’t see in page 1 through 7 where 6 

the amounts of the bonuses are necessarily set forth. 7 

 MR. HIGH:  We’ll have testimony on this. 8 

 JUDGE McCARRICK:  Alright.  Go ahead. 9 

 MS. ALONSO:  Alright. 10 

Q BY MS. ALONSO:  So, Mr. High asked you some questions 11 

about your individual meetings with the drivers. 12 

A That’s correct. 13 

Q Is it the -- does the company consider driver incidents 14 

confidential information? 15 

A The incident, confidential information?  No. 16 

Q Does the company consider each individual driver’s CSA 17 

report confidential? 18 

A Yes. 19 

Q Okay.  What is an incident? 20 

A An incident is a loss associated with a heavy vehicle 21 

accident, an injury, a mix of commodity, a spill of commodity, 22 

an incident out of the normal parameters of our operations.   23 

Q If those incidents are not confidential, why weren’t the 24 

meetings held with the employees as a group?   25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

139 

 

A The incidents are not confidential, but the names are.  1 

When I -- an incident is covered with our employees for 2 

educational purposes so that we can learn from our mistakes.   3 

Q But the company does not consider the incident itself to 4 

be confidential? 5 

A That’s correct.  We do not make public the drivers’ names 6 

when we make those public. 7 

Q Okay.  So let’s go ahead and turn back to R 2, the driver 8 

safety program implemented in 2010 (sic).  The 2010 driver 9 

safety program --  10 

A It’s not the 2010 safety --  11 

Q Sorry, sorry, 2012, my mistake. 12 

A Okay.  I don’t have a copy of that, by the way. 13 

Q I can hand you a copy.   14 

A Thank you. 15 

Q Prior to this safety program, was there another safety 16 

program in effect? 17 

A Yes. 18 

Q Does this document supersede that safety program? 19 

A Like I indicated before, I don’t know. 20 

Q Is there another document that exists that lays out the 21 

prior driver safety program or any safety program that existed 22 

before? 23 

A Before this one?  I’m not aware of that document.   24 

 MS. ALONSO:  Your Honor, no further questions.   25 
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 JUDGE McCARRICK:  Any re-cross? 1 

 MR. HIGH:  We have nothing else.   2 

 JUDGE McCARRICK:  Thank you, sir, you’re free to step 3 

down, free to go, subject to being recalled by Mr. High. 4 

(Witness excused)  5 

 MR. HIGH:  Yes. 6 

 JUDGE McCARRICK:  Alright.  I’ve got 4:30.  I don’t see 7 

any point in starting another witness at this point.  8 

Apparently, we can leave all our papers here, the room will be 9 

secured.  Are there any procedural matters we need to discuss 10 

before we meet again tomorrow morning? 11 

 MR. GIANNOPOULOS:  Not at this time, not from the 12 

government, Your Honor. 13 

 MR. HIGH:  We have no indication from the Acting General 14 

Counsel about who is or is not going to be off work, the --  15 

 MR. GIANNOPOULOS:  We’ll --  16 

 MR. HIGH:  -- scheduling or --  17 

 MR. GIANNOPOULOS:  We’ll discuss off-the-record what the 18 

plans are. 19 

 JUDGE McCARRICK:  For tomorrow? 20 

 MR. GIANNOPOULOS:  Yeah. 21 

 JUDGE McCARRICK:  Okay, very good.  We’ll meet back on the 22 

record here at 9:00 tomorrow morning.   23 

 MR. GIANNOPOULOS:  Thank you. 24 

 JUDGE McCARRICK:  We’re off the record.  Thank you. 25 
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    (Whereupon, the hearing in the above-entitled matter was 1 

adjourned until Wednesday, April 25, 2012, 9:00 a.m.) 2 
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BEFORE  
 

THE NATIONAL LABOR RELATIONS BOARD 
                         

REGION 28 
 

___________________________________ 
                                   ) 
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 
 
                   

The entitled matter came on for further hearing, pursuant 

to adjournment, before the JOHN J. McCARRICK, Administrative 

Law Judge, at the Hilton Garden Inn, Enchantment Ball Room, 

2601 Yale Boulevard SE, Albuquerque, New Mexico, on April 25, 

2012, at 9:00 a.m. 
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A P P E A R A N C E S 
 1 

On Behalf of Counsel for General Counsel:  2 
 3 
 JOHN GIANNOPOULOS, ESQ. 4 
 National Labor Relations Board-Region 28 5 
 2600 North Central, Suite 1400 6 
 Phoenix, Arizona  85004-3099 7 
 Tel:  (602) 640-2090 8 
 Fax:  (602) 640-2178   9 
  10 
 SOPHIA ALONSO, ESQ. 11 
 National Labor Relations Board-Region 28 12 
 421 Gold Avenue Southwest, Suite 310 13 
 Albuquerque, New Mexico  87102 14 
 Tel:  (505) 248-5125 15 
 Fax:  (505) 248-5134 16 
 17 
 18 
On Behalf of the Respondent: 19 
 20 
 CHARLES C. HIGH, JR., ESQ. 21 
 Kemp Smith, LLP 22 
 221 North Kansas, Suite 1700 23 
 El Paso, Texas  79901-1441 24 
 Tel:  (915) 533-4424 25 
 Fax:  (915) 546-5360 26 
 27 
On Behalf of Charging Party: 28 
  29 
 MOISES L. ORTEGA, President/Organizer 30 

International Brotherhood of Teamsters  31 
4269 Balloon Park Road, Northeast 32 
Albuquerque, New Mexico  87109 33 
Tel:  (505) 344-1925 34 
Fax:  (505) 344-1925 35 

 36 
 37 
 38 

39 
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I N D E X 1 
                                                VOIR           2 
WITNESS          DIRECT CROSS REDIRECT  RECROSS DIRE  EXAM 3 

Cathryne Valez     147    161 4 
 5 
Leroy Reggensberg  175    201    262     265     221 6 
 7 
Ever Rodriguez     269 8 

 9 

 10 

 11 

 12 

 13 
14 
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EXHIBITS 1 
EXHIBIT                         IDENTIFIED  IN EVIDENCE 2 
 3 
General Counsel 4 
 5 
 21        (PREVIOUSLY MARKED)    6 
 7 
 22                           149          153 8 
 9 
     23                           153          161 10 
 11 
     24                           178          180 12 
 13 
     25                           187          188 14 
 15 
     26(a)                        267          268 16 
      17 
 26(b)                        268          268 18 
 19 
     26(c)                        268          268 20 
 21 
     29                           273          276 (rejected) 22 
 23 
     30                           282          282 24 
 25 
     31 and 32                    214          326 26 
 27 
     33                           323          236 28 
 29 
Respondent 30 
 31 
      3                           220          222 32 

 33 

 34 

 35 

 36 

 37 

 38 

 39 

 40 

41 
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P R O C E E D I N G S 1 

 JUDGE JOHN J. McCARRICK:  This is a resumed hearing in the 2 

matter of Western Refining Wholesale, Inc.  The case is 28-CA-3 

067703 et al.  We have the same parties here present as 4 

yesterday.  I believe there are no preliminary matters we need 5 

to take care of.  I just reminded me to turn off my ring tone.  6 

I have a tendency to forget to turn it back on.  I miss calls 7 

from my wife.  All right. 8 

 No preliminary matters to discuss before we continue with 9 

testimony? 10 

 MR. HIGH:  No.  We have none, Your Honor. 11 

 JUDGE McCARRICK:  All right.  Who would you call as your 12 

next witness? 13 

 MS. ALONSO:  Cathryne Valdez. 14 

 JUDGE McCARRICK:  Would you ask her to come in, please? 15 

 Ms. Valdez, is your cell phone off or on vibrate?  Thank 16 

you. 17 

 JUDGE McCARRICK:  You’re right here.  Would you raise your 18 

right hand, please? 19 

Whereupon, 20 

CATHERYNE VALDEZ, 21 

having been first duly sworn, was called as a witness herein an 22 

was examined and testified as follows: 23 

 JUDGE McCARRICK:  Ma’am, would you state your name for the 24 

record? 25 
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 THE WITNESS:  Cathryne Valdez. 1 

 JUDGE McCARRICK:  And how do you spell your first name? 2 

 THE WITNESS:  C-a-t-h-r-y-n-e. 3 

 JUDGE McCARRICK:  All right.  And what’s your title? 4 

 THE WITNESS:  Human resource generalist of the Bloomfield 5 

Terminal. 6 

 JUDGE McCARRICK:  I was just looking through the list of 7 

names in the Complaint of some of the employees of Respondent 8 

and I was under the impression -- one is listed as Randy 9 

Bondranko.  I thought I heard yesterday one of the witnesses 10 

testify his name was Vaugh.  Did I mishear that? 11 

 MR. HIGH:  It’s not Vaugh.  It’s Bon. 12 

 JUDGE McCARRICK:  All right.  Very good.  Ms. Alonso. 13 

DIRECT EXAMINATION 14 

Q BY MS. ALONSO:  Good morning, Ms. Valdez. 15 

A Good morning. 16 

Q My name’s Sophia Alonso.  I’ll be prosecuting this case on 17 

behalf of the government and I have a few questions.  Could  18 

you -- I know you mentioned your title is human resource 19 

generalist? 20 

A Yes, ma’am. 21 

Q Okay.  What facility do you work from? 22 

A The Bloomfield Terminal. 23 

Q Okay.   24 

 JUDGE McCARRICK:  Say again.  The what? 25 
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 THE WITNESS:  Bloomfield Terminal. 1 

 JUDGE McCARRICK:  Bloomfield. 2 

Q BY MS. ALONSO:  And how many drivers are at Bloomfield? 3 

A I’d probably approximately say 82, maybe.  Possibly. 4 

Q Okay.  And do you oversee the Bloomfield drivers? 5 

A Yes, I do. 6 

Q Okay.  Can you generally describe what some of your duties 7 

are? 8 

A My duties are to build relations with all employees of the 9 

Bloomfield Terminal and to make sure everybody is safe and 10 

secure in the terminal. 11 

Q Okay.  Do you also issue discipline to the drivers at the 12 

Bloomfield Terminal? 13 

A Yes, I do. 14 

Q Okay.  Who do you report to? 15 

A Pam Scott. 16 

A No. 17 

Q Okay.  Where does Pam work -- Pam Scott work? 18 

A Tempe, Arizona. 19 

Q Okay.  How do you generally communicate with Pam? 20 

A Phone calls.  E-mail. 21 

Q Okay.  Now in January of -- when did you start working 22 

with the company? 23 

A January 9th -- 24 

Q Okay.   25 
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A -- of this year. 1 

Q Okay.  Now in January of this year did you participate - 2 

at the end of January did you participate in any  3 

meetings to review a new driver safety program with the 4 

drivers? 5 

A Yes.   6 

Q Okay.  Do you recognize that document? 7 

A I’m sorry? 8 

Q Okay.  Do you recognize this document? 9 

A Yes, I do, uh huh. 10 

Q Okay.  And what is it? 11 

A It’s an employee focus discussion. 12 

Q Okay.  Did you have any questions with you when you were 13 

at these drivers meetings? 14 

A Yes, I did. 15 

Q Okay.   16 

 MS. ALONSO:  Let the record reflect that I’ve handed the 17 

witness General Counsel’s 22. 18 

(General Counsel Exhibit 22 marked for identification)   19 

Q BY MS. ALONSO:  Now, Ms. Valdez, where did you get -- did 20 

you create these questions? 21 

A No. 22 

Q Okay.  No?  Who created them? 23 

A To my knowledge, Pam Scott. 24 

Q Okay.  Did she give them to you? 25 
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A Yes.   1 

Q Okay.  What instructions did you get from her when you 2 

received these? 3 

A To review these questions with five drivers 4 

Q Okay.  With five drivers? 5 

A Uh huh. 6 

Q Okay.  Did she name the five drivers? 7 

A Uh huh. 8 

Q Did she name the five drivers? 9 

A No. 10 

Q Okay.  Did she explain why there were only five drivers to 11 

review them with? 12 

A Her explanation was to -- we don’t have to do all drivers.  13 

Just five and we do five a month and it’s basically different 14 

drivers and to build relations with them.  It’s just, you  15 

know -- you know, ask them if they need any help or anything or 16 

just primarily conversation pieces. 17 

Q Okay.  Did you select the drivers? 18 

A I selected to the drivers. 19 

Q Okay.  How did you select the drivers? 20 

A Just randomly. 21 

Q Okay.  And now the meeting that you reviewed the questions 22 

at those were safety meetings? 23 

A Those were the roll out for the driver program. 24 

Q Okay.  So it was to review the safety program? 25 
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A Uh huh. 1 

 JUDGE McCARRICK:  Is that a yes, ma’am?  You have to 2 

answer yes or no because everything’s being recorded here -- 3 

 THE WITNESS:  Oh.  I apologize. 4 

 JUDGE McCARRICK:  -- and the reporter has to get it.  5 

There’s nothing to apologize about.  This is an odd, very 6 

artificial form, of answering, but you have to answer yes or 7 

no. 8 

 THE WITNESS:  Yes. 9 

 JUDGE McCARRICK:  Thank you. 10 

Q BY MS. ALONSO:  And now on General Counsel’s 22 is this 11 

your handwriting on there? 12 

A Yes.  Yes, ma’am. 13 

Q Okay.  And you filled these questionnaires out for each of 14 

these drivers? 15 

A Yes.  Yes, ma’am. 16 

Q Okay.  Now are all of these drivers located in Bloomfield 17 

or are some of them located in other locations? 18 

A These were all -- these five were done in Albuquerque. 19 

Q Okay.  And you did not -- you did not collect any for 20 

Bloomfield? 21 

A No. 22 

Q Okay.  Did you eventually meet with all drivers from 23 

Bloomfield? 24 

A Which day are we talking about now? 25 
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Q Okay.  How many days did you participate on these 1 

individual meetings? 2 

 JUDGE McCARRICK:  I think the documents speak for 3 

themselves.  They’re all dated.  Go ahead.  I mean I don’t know 4 

if the date reflects the date the meeting took place.  Go ahead 5 

Q Okay.  So, aside from the meeting with these drivers, how 6 

many other drivers did you meet with?  7 

A All of my drivers in Bloomfield Terminal. 8 

Q Okay.  Did you meet with all of the drivers in 9 

Albuquerque? 10 

A No. 11 

Q Did you just meet with the five that you filled out 12 

questionnaires for? 13 

A No.  Approximately 10. 14 

Q Okay.  Once you completed the questionnaires, what did you 15 

do with them? 16 

A I filed them. 17 

Q Okay.  And what does that mean? 18 

A I put them in a file folder. 19 

Q Okay.  Did you communicate with Pam Scott about them? 20 

A Yes.  I just told her I completed my five. 21 

Q Okay.  Did she ask about the content of your 22 

questionnaires? 23 

A No. 24 

Q Now, when you completed these questionnaires, did you read 25 
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the questions aloud to the drivers? 1 

A Yes.   2 

Q Okay.  And did you write the questions down in front of 3 

them? 4 

A I didn’t write any questions down. 5 

Q Okay.  I’m sorry.  The answers. 6 

A Yes.   7 

Q Okay.   8 

 MS. ALONSO:  Your Honor, I move for the admission of G.  9 

C. 22. 10 

 JUDGE McCARRICK:  Any objection? 11 

 MR. HIGH:  No objection. 12 

 JUDGE McCARRICK:  22 is received. 13 

(General Counsel Exhibit 22 received in evidence)     14 

 MS. ALONSO: Your Honor, let the record reflect I’ve handed 15 

the witness a document marked General Counsel’s 23. 16 

 JUDGE McCARRICK:  So reflected. 17 

(General Counsel Exhibit 23 marked for identification)   18 

Q BY MS. ALONSO:  Ms. Valdez, is this your signature on this 19 

document? 20 

A Yes, it is. 21 

Q Okay.  And what is this document? 22 

A This is a Performance Discussion Record. 23 

Q Okay.  And did you fill this out? 24 

A Yes, I did. 25 
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Q Okay.  Now on January 27th Obie Frazier was issued this, a 1 

write up for insubordination, for using the word bullshit, is 2 

that right? 3 

A No.  That isn’t correct.  4 

Q Okay.  Why was he issued this? 5 

A For insubordination. 6 

Q Okay.  What did he do that was insubordinate? 7 

A He did not reply to the memo that his  8 

supervisor put in his box to come to the safety meet -- or the 9 

driver safety roll out. 10 

Q Okay.  Is that noted on here? 11 

A It is noted.  The very first -- the two first sentences on 12 

details. 13 

 JUDGE McCARRICK:  Under performance or behavior issue? 14 

 THE WITNESS:  It’s details on January 26th where we told 15 

you that the -- 16 

 JUDGE McCARRICK:  Okay.   17 

 THE WITNESS:  You see it on there and the very first one 18 

that says performance or behavior issues, insubordination. 19 

Q BY MS. ALONSO:  Okay.  Well, then why was this other, the 20 

following, sentence included?  You stated to Ruby I’m off the 21 

clock and I don’t have time for this BS.  This shows lack of 22 

respect. 23 

A It does.  I run a professional building.  I don’t tolerate 24 

that kind of language. 25 
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Q Okay.   1 

A And this is not a write up.  It’s just telling him to be 2 

aware of it. 3 

Q Okay.  Well, you, up in the performance or behavior 4 

column, you did note that it’s disrespectful behavior.  So what 5 

exactly was disrespectful behavior? 6 

A I guess you need to rephrase that.  I don’t understand 7 

what you. 8 

Q Okay.  What exactly did Obie Frazier do that was 9 

disrespectful? 10 

A He was asked to come to the meetings twice and did not.  11 

He disobeyed two -- 12 

Q Okay.  Did you ask him to go to the meetings? 13 

A No, I did not.  His supervisor did. 14 

Q Okay.  So by not going to the meetings is that the 15 

insubordination? 16 

A That’s insubordination. 17 

Q Okay.  Was that also disrespectful behavior? 18 

A Yes, that is disrespectful. 19 

Q Okay.  Well, is the use of the word bullshit 20 

insubordination? 21 

A No. 22 

Q Okay.  And is it disrespectful behavior? 23 

A Yes. 24 

Q Now you said that you did not instruct him to attend this 25 
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meeting. 1 

A Correct. 2 

Q Okay.  How did you investigate whether or not he had been 3 

instructed? 4 

A His supervisor did and Pam Scott did. 5 

Q Okay.  How do you know that his supervisor did instruct 6 

him to attend the meetings? 7 

A The memo said so and Lynn also said he did. 8 

Q Okay.  And which -- and what exactly did the memo say? 9 

A I don’t have it with me.  I do not know. 10 

Q Okay.  Did he give the drivers a deadline to schedule 11 

their meetings? 12 

A I do not know.  I do not know that. 13 

Q Okay.  Did he other drivers fail to schedule their 14 

meetings? 15 

A No, ma’am. 16 

Q Okay.  So when did you speak to Pam Scott and the 17 

supervisor about scheduling his meetings? 18 

A I do not know.  They did it.  Between Pam and Lynn. 19 

Q Okay.  But, prior to issuing this insubordination, when 20 

did you speak to them about this? 21 

A I was instructed to give this to him. 22 

Q Okay.  Who instructed you? 23 

A Pam Scott. 24 

Q Okay.  What did she say? 25 
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A I don’t remember.  It’s been a while.  It’s been a while 1 

back. 2 

Q Okay.  Did she communicate that to you in a e-mail? 3 

A No. 4 

Q Okay.  To the best of your recollection, do you remember 5 

what she said? 6 

A No. 7 

Q Okay.  You don’t? 8 

A No, I do not. 9 

Q Okay.  Do you remember her telling you that it was for -- 10 

that it was specifically for insubordination or did you have 11 

discretion to decide that it would be insubordination? 12 

A I do not recall. 13 

Q Okay.  With respect to disrespectful behavior, did you 14 

make the decision that it was disrespectful or did Pam Scott? 15 

A No.  I don’t remember the whole conversation. 16 

 JUDGE McCARRICK:  Who issued the Performance Discussion 17 

Form? 18 

 THE WITNESS:  I issued it.  I issued it under the -- 19 

 JUDGE McCARRICK:  Did you prepare it before or after you 20 

spoke to Ms. Scott? 21 

 THE WITNESS:  She reviewed it.  I prepared it and she 22 

reviewed it. 23 

Q BY MS. ALONSO:  Now you mentioned his supervisor.  Who is 24 

Obie Frazier’s supervisor? 25 
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A Lynn Milton. 1 

Q Okay.  And you don’t remember -- do you remember when you 2 

spoke to Lynn Frazier about Obie scheduling his appointment 3 

A Who? 4 

Q Okay.  His supervisor, Lynn Milton? 5 

A Did I speak to Lynn Milton about it? 6 

Q Okay.  About Obie scheduling his appointment? 7 

A No.  I’m aware of just the memo that was in their box. 8 

Q Okay.  You don’t know if he directly scheduled with Lynn? 9 

A No, I don’t. 10 

Q Okay.  Okay.  Who is Ruby? 11 

A She is the dispatch personnel. 12 

Q Okay.  Does she work at Bloomfield Terminal? 13 

A Yes. 14 

Q Does Ruby regularly communicate with the drivers? 15 

A Yes. 16 

Q Do you have an office in Bloom? 17 

A Yes. 18 

Q And you had heard -- you had never overheard the use of 19 

the word bullshit in the past? 20 

A I’m sorry.  I don’t understand what you’re asking. 21 

Q Well, in the office.  I mean how much time do you tend to 22 

spend in the office? 23 

A How much time do I spend in the office? 24 

Q Uh huh. 25 
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A Probably 50% of my day. 1 

Q Okay.  And are you around drivers? 2 

A Not a lot.  Maybe 25% of the day. 3 

Q Okay.  And is that -- is this the first time that you 4 

overheared or heard a driver use this word? 5 

A I didn’t hear him say that word. 6 

Q Okay.  You didn’t hear it? 7 

A Uh ha. 8 

Q Okay.  How do you know -- 9 

A I said that Ruby said it. 10 

Q Okay.  How do you know that he used that word? 11 

A I do not know. 12 

Q Okay.  What did you find out that he -- 13 

A I spoke with Ruby. 14 

Q Okay.  And what did Ruby tell you? 15 

A That is exactly what Ruby said. 16 

Q Okay.  When did you speak with Ruby about this? 17 

A It was during the safety roll out. 18 

Q Okay.  Was it on January 26th or January 27th? 19 

A I don’t know which day it was. 20 

Q Okay.  Did you write down what Ruby said? 21 

A I wrote it right here. 22 

Q Okay.   23 

 JUDGE McCARRICK:  When you say here, you’re talking about 24 

the document in front of you? 25 
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 THE WITNESS:  I’m sorry.  On that, yes.  On G. C. 23. 1 

Q BY MS. ALONSO:  Now was Ruby standing in front of you when 2 

you filled out the form? 3 

A No. 4 

Q Okay.  So you just wrote it down from memory? 5 

A Yes.   6 

Q Okay.  You didn’t take any notes from when you sat down 7 

with Ruby? 8 

A No.  I went from there to my office. 9 

Q And why did you go and investigate this with Ruby? 10 

A I spoke with Ruby and Pam spoke with Ruby and I just 11 

wanted to clarify that he actually said that word. 12 

Q How did you know that he had said that word? 13 

A Because she said that she heard him say the word.  I do 14 

not know that -- 15 

 JUDGE McCARRICK:  When you say you -- 16 

 THE WITNESS:  Ruby. 17 

 JUDGE McCARRICK:  Ms. Lynn?  Is that -- 18 

 THE WITNESS:  No. 19 

 JUDGE McCARRICK:  What’s her last name?  What is Ruby’s 20 

last name? 21 

 THE WITNESS:  I don’t know Ruby’s last name. 22 

 JUDGE McCARRICK:  Okay.   23 

Q BY MS. ALONSO:  Okay.  Have you heard any other driver --24 

or have you heard any other drivers use any other curse words? 25 
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A No. 1 

 MS. ALONSO:  Your Honor, I move for the admission of G. C. 2 

23. 3 

 JUDGE McCARRICK:  Any objection? 4 

 MR. HIGH:  No. 5 

 JUDGE McCARRICK:  23 is received. 6 

(General Counsel Exhibit 23 received into evidence)   7 

 JUDGE McCARRICK:  Do you wish to examine the witness at 8 

this time or reserve that? 9 

 MR. HIGH:  No.  I think I’ll go ahead and do it. 10 

 JUDGE McCARRICK:  Go ahead, sir. 11 

CROSS-EXAMINATION 12 

Q BY MR. HIGH:  Ms. Valdez, what’s the date again that you 13 

started with Western Refining? 14 

A January 9th of this year. 15 

Q Okay.  And so at the time -- when did these safety rollout 16 

meetings take place that you’ve been talking about? 17 

A We had a lot the whole week of January. 18 

Q Okay.  So you were a real new employee when this happened? 19 

A Yes, sir. 20 

Q Okay.  And to whom or for whom do you handle HR matters? 21 

A To whom do I -- to the drivers, to any employee in our 22 

building and to our terminal.  That includes the refinery. 23 

Q And who do you work for? 24 

A Pam Scott.  Or Western Refining, Inc., Pam Scott. 25 
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Q Do you do HR for any people other than the drivers? 1 

A Yes, sir. 2 

Q And who would that be? 3 

A All the employees for Bloomfield Terminal and the  4 

Western -- Western Refining up on the hill. 5 

Q All right.  And is that the administrative part? 6 

A Yes, sir.  And the refinery up there. 7 

Q Okay.   8 

 JUDGE McCARRICK:  I’m sorry.  I’m not clear -- I think you 9 

all probably are -- but I’m not clear what groups of employees 10 

are at Bloomfield.  Perhaps you can help me out with that. 11 

 MR. HIGH:  I don’t know that this witness that can do that 12 

since she’s so new.  We have other witnesses who will do that. 13 

 JUDGE McCARRICK:  If you know, ma’am, what general groups 14 

of employees you’re responsible for covering. 15 

 THE WITNESS:  Bloomfield Terminal Refinery and the San 16 

Juan offices.  All in Bloomfield. 17 

Q BY MR. HIGH:  Why don’t you give us your understanding, 18 

Ms. Valdez, of all the operations in Bloomfield? 19 

A I’m still not clear of all the operations at Bloomfield. 20 

 JUDGE McCARRICK:  All right.  That’s fine. 21 

 MR. HIGH:  I was afraid of that. 22 

 JUDGE McCARRICK:  That’s fine. 23 

 MR. HIGH:  We will have a witness who can do that. 24 

 JUDGE McCARRICK:  Okay.   25 
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Q BY MR. HIGH:  Now did you sit in on the safety performance 1 

meeting with Obie Frazier? 2 

A Yes, sir. 3 

Q So you were actually present when the conduct described in 4 

General Counsel’s -- 5 

 MS. ALONSO:  Objection. 6 

 JUDGE McCARRICK:  Basis? 7 

 MS. ALONSO:  That misstates prior testimony. 8 

 MR. HIGH:  I’m sorry? 9 

 MS. ALONSO:  Misstates her prior testimony. 10 

 JUDGE McCARRICK:  Overruled.  Go ahead. 11 

 MR. HIGH:  Okay.  I’ll ask it a different way. 12 

Q BY MR. HIGH:  Were you present, Ms. Valdez, at the meeting 13 

in which the conduct referred to in General Counsel Exhibit 23 14 

occurred? 15 

A Yes. 16 

Q Okay.  So who else was present? 17 

A Lynn Milton, Tony Smith, Pam Scott.  18 

Q Who is Lynn Milton? 19 

A Is the terminal manager. 20 

Q And who is Tony Smith? 21 

A Safety manager I believe is his title. 22 

Q All right.  And Pam Scott is who? 23 

A Is the human resource manager. 24 

Q All right.  So there was the four of you plus Obie 25 
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Frazier? 1 

A Yes, sir. 2 

Q And who made the decision to issue General Counsel Exhibit 3 

No. 23? 4 

A Pam Scott did. 5 

Q What is a Performance Discussion Record as you  6 

understand it? 7 

A My understanding is it’s a verbal discussion, just on 8 

paper basically, to let them be aware of the situation that 9 

happened. 10 

Q Is it a disciplinary action? 11 

A No, sir. 12 

Q What would a disciplinary action be? 13 

A At the top it would say a written disciplinary action 14 

form. 15 

 JUDGE McCARRICK:  Can a Performance Record discussion 16 

record be considered in further discipline, in issuing further 17 

discipline? 18 

 THE WITNESS:  Yes, sir.  It’s a -- this document could 19 

show a record of the disciplinary actions that have happened or 20 

that have gone on. 21 

 JUDGE McCARRICK:  But could it be considered in deciding 22 

whether to, for example, suspend someone or issue a verbal 23 

warning?  Could you look at that -- 24 

 THE WITNESS:  Yes. 25 
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 JUDGE McCARRICK:  -- in considering that? 1 

 THE WITNESS:  Yes.  I could, yes. 2 

Q BY MR. HIGH:  Now how did it come about that you attended 3 

these HR focus meetings in Albuquerque since you worked in 4 

Bloomfield? 5 

A Pam asked me to.  Pam Scott, which is my boss, asked me to 6 

cover the Albuquerque Terminal that day because she could not 7 

be present. 8 

Q Okay.  So were you then, in effect, filling in for someone 9 

else? 10 

A Yes, sir. 11 

Q Okay.  Did you know any of these drivers that you selected 12 

for the focus discussions? 13 

A No, sir, I do not. 14 

Q Do the questions on General Counsel Exhibit 22 appear 15 

anywhere else in company documentation to your knowledge? 16 

A Could you repeat that, Charley? 17 

Q Yes.  The questions that are on General Counsel Exhibit 22 18 

do they appear in any other company to your knowledge? 19 

A Yes. 20 

 MS. ALONSO:  Objection. 21 

A (continuing)  Yes, they do. 22 

 MS. ALONSO:  Objection. 23 

 JUDGE McCARRICK:  Basis? 24 

 MS. ALONSO:  Lack of foundation. 25 
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 MR. HIGH:  What was your -- I didn’t hear. 1 

 MS. ALONSO:  Lack of foundation. 2 

 JUDGE McCARRICK:  It simply calls for a yes or no answer 3 

and further foundation can be laid after that. 4 

A (continuing)  Yes.  Yes, they do. 5 

Q And what document is that? 6 

A Our exit interview document. 7 

Q And is that work you perform? 8 

A Yes, sir. 9 

 JUDGE McCARRICK:  Have you seen those documents? 10 

 THE WITNESS:  Yes, sir. 11 

Q BY MR. HIGH:  Now were these HR focus discussions 12 

conducted at any other location to your knowledge other than 13 

Bloomfield and Albuquerque? 14 

A No, I don’t. 15 

 JUDGE McCARRICK:  You don’t know? 16 

 THE WITNESS:  No. 17 

Q BY MR. HIGH:  Okay.  Your involvement was limited to those 18 

two places? 19 

A Yes, sir. 20 

Q Okay.   21 

 MR. HIGH:  I believe that’s all we have, Your Honor.  22 

Thank you.  Thank you very much. 23 

 JUDGE McCARRICK:  All right.  Any redirect? 24 

 MS. ALONSO:  Yes, Your Honor. 25 
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REDIRECT EXAMINATION 1 

Q BY MS. ALONSO:  Ms. Valdez, Mr. High asked you some 2 

questions about the drivers that you oversee in Gallup.  What 3 

are the types of drivers that you oversee? 4 

A I oversee -- 5 

 MR. HIGH:  Objection.   6 

 JUDGE McCARRICK:  Basis? 7 

 MR. HIGH:  She said Gallup. 8 

 JUDGE McCARRICK:  Yeah.  I think you’re referring to 9 

Bloomfield. 10 

 MS. ALONSO:  I’m sorry, Your Honor.  Yes, Bloomfield. 11 

Q BY MS. ALONSO:  At the Bloomfield location what types of 12 

drivers work there?  Are these lube drivers? 13 

A Lube, fuel, and crude. 14 

Q And what -- 15 

 JUDGE McCARRICK:  I’m sorry.  And what? 16 

 THE WITNESS:  Crude. 17 

 JUDGE McCARRICK:  Crude? 18 

 THE WITNESS:  Crude. 19 

Q BY MS. ALONSO:  And who works at the refinery? 20 

A Personnel.  I don’t know their title. 21 

 JUDGE McCARRICK:  You don’t know classifications? 22 

 THE WITNESS:  No, I do not. 23 

Q BY MS. ALONSO:  Okay.  Now you were also asked some 24 

questions about the conduct you observed.  Now go ahead and 25 
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look at G. C. 23.  On January 26th you did not observe Ruby tell 1 

-- you did not observe Ruby talk to Obie Frazier, is that 2 

right? 3 

A Correct. 4 

Q Okay.  And you did not observe a conversation between Obie 5 

and Ruby --  6 

A Correct. 7 

Q -- a later conversation? 8 

A (No further response) 9 

Q So what conduct did you observe? 10 

A I didn’t observe any contact between Ruby and Obie. 11 

Q Okay.  And, when Mr. High asked you if you observed some 12 

conduct at the meeting, what did you observe? 13 

A He didn’t ask me about the conduct.  He asked me if he was 14 

in the meeting with us four. 15 

Q Okay.  Well, what did -- and was Pam Scott in that 16 

meeting? 17 

A Yes.   18 

Q Okay.  And what did Pam Scott say? 19 

A Just general -- just went over the driver safety program. 20 

 JUDGE McCARRICK:  Well, let me make sure I -- I want to 21 

make sure I understand this clearly.  According to the General 22 

Counsel’s 23 under details the first sentence says on January 23 

26, 2012 Ruby told you...and then there’s a whole colloquy  24 

there -- 25 
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 THE WITNESS:  Yes. 1 

 JUDGE McCARRICK:  -- about, apparently, Mr. Frazier saying 2 

I’m off the clock and I don’t have time for this BS.  I take it 3 

that took place on January 26th.  Is that correct?  According to 4 

the -- at least, according to the memo. 5 

 THE WITNESS:  Yes, sir. 6 

 JUDGE McCARRICK:  All right.  And then the following day a  7 

meeting took place, apparently, where the Performance 8 

Discussion Record was -- 9 

 THE WITNESS:  I would have to have to look at a calendar  10 

to -- 11 

 JUDGE McCARRICK:  Well, the document itself -- 12 

 THE WITNESS:  Yes. 13 

 JUDGE McCARRICK:  -- says January 27th.  So I assume that’s 14 

the date that everyone spoke with Mr. Frazier.  Is that 15 

correct? 16 

 THE WITNESS:  That was the day I issued this. 17 

 JUDGE McCARRICK:  Was there a meeting with Mr. Frazier 18 

before you issued General Counsel’s 23. 19 

 THE WITNESS:  The drive safety program -- 20 

 JUDGE McCARRICK:  No.  I’m talking about the meeting 21 

you’re testifying now to where Ms. Scott was present, you were 22 

present, Mr. Frazier was present and, perhaps, a couple other 23 

people were present.  When did that meeting take place? 24 

 THE WITNESS:  I would have to look at a calendar to -- 25 
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 JUDGE McCARRICK:  Well, ma’am, the document -- 1 

 THE WITNESS:  I know, but -- 2 

 JUDGE McCARRICK:  Hold on.  Hold on.  We know from the 3 

document itself that Mr. Frazier made the statement on the 26th.  4 

We know that the document itself is dated January 27th.  So it 5 

had to occur one of those two days.  Did it occur the day you 6 

talked to -- 7 

 THE WITNESS:  It occurred on the 26th, the meeting. 8 

 JUDGE McCARRICK:  After Ruby had reported to you that Mr. 9 

Frazier had said this is bullshit? 10 

 THE WITNESS:  Yes, sir. 11 

 JUDGE McCARRICK:  All right.   12 

 THE WITNESS:  I apologize. 13 

 JUDGE McCARRICK:  That’s all right. 14 

 MS. ALONSO:  And, Your Honor, I do have some follow up 15 

questions. 16 

Q BY MS. ALONSO:  So in that meeting that we -- in that 17 

meeting that you had or that you sat in with Obie Frazier who 18 

was in that meeting? 19 

A Lynn Milton, Pam Scott, Tony Smith, and myself. 20 

Q Okay.  Now when did -- what did Pam say in that meeting? 21 

A She started to roll out the driver safety program with 22 

him. 23 

Q Okay.  What about Tony? 24 

A Tony went over the CSA scores with him. 25 
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Q Okay.  And Lynn Milton? 1 

A Went over his -- I’m not sure what you call it.  It’s 2 

basically his review I guess you could say. 3 

Q What type of review? 4 

A I would -- I don’t know. 5 

 JUDGE McCARRICK:  Was it at this meeting where he was told 6 

that his conduct toward Ruby and his failure to report to a 7 

meeting was insubordinate and disrespectful? 8 

 THE WITNESS:  Not at that time, sir.  Not during that 9 

meeting. 10 

 JUDGE McCARRICK:  Okay.  But his conduct toward -- his 11 

conversation with Ruby occurred before -- 12 

 THE WITNESS:  Yes, sir. 13 

 JUDGE McCARRICK:  -- before this meeting? 14 

 THE WITNESS:  Yes, sir. 15 

 JUDGE McCARRICK:  Was he ever brought into a meeting where 16 

he was told his conduct was -- toward Ruby was insubordinate 17 

and disrespectful? 18 

 THE WITNESS:  Not during that meeting.  This -- 19 

 JUDGE McCARRICK:  No.  Was he ever? 20 

 THE WITNESS:  Yes. 21 

 JUDGE McCARRICK:  And when was that? 22 

 THE WITNESS:  That was with me, Rusty, and Obie the day 23 

after. 24 

 JUDGE McCARRICK:  That was the day General Counsel’s 23 25 
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was created? 1 

 THE WITNESS:  Yes. 2 

 JUDGE McCARRICK:  Okay.   3 

 MS. ALONSO:  All right?  Your Honor, may I continue? 4 

 JUDGE McCARRICK:  Uh huh.  5 

 MS. ALONSO:  Thank you. 6 

Q BY MS. ALONSO:  All right, Ms. Valdez, so let’s discuss 7 

that meeting on the 27th when you issued this form to Obie 8 

Frazier.  9 

A Yes. 10 

Q Can you name who was present at that meeting? 11 

A Rusty Royce, myself, and Obie. 12 

Q And where was that? 13 

A In my office. 14 

Q And what did you tell Obie at that time? 15 

A I just read this form, 23. 16 

Q Okay.  What did Obie say? 17 

A I do not recall everything he said. 18 

Q What do you recall? 19 

A I just recall he would not sign it. 20 

Q What about Rusty? 21 

A He did not say anything. 22 

Q Did anyone take notes during the meeting? 23 

A No. 24 

Q Now, prior to giving him this form, so before you had this 25 
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meeting with him, who reviewed it? 1 

A Pam Scott. 2 

 MS. ALONSO:  No further questions, Your Honor. 3 

 JUDGE McCARRICK:  Let me understand something.  From what 4 

I’m reading in General Counsel’s 23, on January 26th Ruby told 5 

Frazier that Lynn -- who is Lynn? 6 

 THE WITNESS:  Lynn?  She is the supervisor.   7 

 JUDGE McCARRICK:  Lynn? 8 

 THE WITNESS:  Lynn Milton, yes, 9 

 JUDGE McCARRICK:  -- was talking to drivers about the new 10 

safety program and Frazier said to Ruby that he was off the 11 

clock and he didn’t have time for this BS.  Now was the meeting 12 

that Lynn was having the same meeting that took place on the 13 

26th regarding the driver safety program?  The same type of a 14 

meeting? 15 

 THE WITNESS:  Yeah.  It -- Yes.  The same meeting for all 16 

drivers, the safety roll -- program rollout. 17 

 JUDGE McCARRICK:  So Mr. Frazier, in fact, attended such a 18 

meeting on the 26th? 19 

 THE WITNESS:  After he was called back to it, yes 20 

 JUDGE McCARRICK:  Okay.  Anything further? 21 

 MS. ALONSO:  No, Your Honor.  No further questions. 22 

 MR. HIGH:  We have nothing else.  We’ll have other 23 

witnesses on this issue. 24 

 JUDGE McCARRICK:  All right.  Very good.   25 
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 Ma’am, you’re free to step down, free to go. 1 

 THE WITNESS:  Thank you very much. 2 

    (Witness excused) 3 

 JUDGE McCARRICK:  Let’s go off the record. 4 

(Off the record) 5 

 JUDGE McCARRICK:  Let’s go back on the record. 6 

 I’m sorry.  Who is the witness? 7 

 MS. ALONSO:  Your Honor, the General Counsel calls Leroy 8 

Reggensberg. 9 

 JUDGE McCARRICK:  All right.  Sir, if you’ll come forward.  10 

Right over here, sir.  If you’ll raise your right hand. 11 

Whereupon, 12 

LEROY REGGENSBERG, 13 

having been first duly sworn, was called as a witness herein 14 

and was examined and testified as follows:   15 

 JUDGE McCARRICK:  Please be seated, sir. 16 

 MR. HIGH:  Your Honor, before we get started, again, this 17 

is not -- I understood yesterday we were given some names of 18 

who they were going to have.  This is not one of them.  I mean 19 

are we going to get some advance notice of who they’re going to 20 

have? 21 

 MR. GIANNOPOULOS:  I will say this, Your Honor.  We will 22 

try -- we were trying to give them advance notice of workers 23 

that have to get off work.  It’s my understanding that this 24 

gentleman’s not scheduled to work today and made arrangements 25 
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to come down.  So, with respect to that, absolutely, but the 1 

government’s under no obligation to give prior notice of our 2 

witnesses.  We’re doing it as a courtesy and we’re trying to.  3 

I erred in giving this gentleman’s name, but I knew he wasn’t 4 

scheduled to work today. 5 

 JUDGE McCARRICK:  All right.  So I take it other witnesses 6 

you have advised. 7 

 MR. GIANNOPOULOS:  I’ll try to give -- today, yeah, 8 

absolutely. 9 

 JUDGE McCARRICK:  Okay.   10 

 MR. GIANNOPOULOS:  And we’ll try to do that.  And I 11 

understand to -- just to have things available.  So we’ll try 12 

to do it, at least, at the end of the day. 13 

 JUDGE McCARRICK:  All right.  Sir, would you state your 14 

name? 15 

 THE WITNESS:  Leroy Reggensberg. 16 

 JUDGE McCARRICK:  And how do you spell your last name, 17 

sir? 18 

 THE WITNESS:  R-e-g-g-e-n-s-b-e-r-g. 19 

 JUDGE McCARRICK:  Ms. Alonso. 20 

DIRECT EXAMINATION 21 

Q BY MS. ALONSO:  Good morning, Leroy. 22 

A Morning. 23 

Q Where are you currently employed? 24 

A At Bulk Trans. 25 
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Q Okay.  And what is Bulk Trans? 1 

A We deliver petroleum products just like Western does.  2 

Finished products. 3 

Q Okay.  How long have you been employed with Bulk Trans? 4 

A Since July of 2011. 5 

Q Okay.   6 

 JUDGE McCARRICK:  July -- 7 

 THE WITNESS:  2011. 8 

 JUDGE McCARRICK:  2011. 9 

Q BY MS. ALONSO:  Where did you work prior to working with 10 

Bulk Trans? 11 

A At Western Refining. 12 

Q When you worked at Western Refining, what dates did you 13 

work at Western Refining? 14 

A I started with the company, Giant, was August of ’97 until 15 

July f 2011. 16 

Q Okay.  What position did you with Western? 17 

A I was a truck driver and part-time dispatcher. 18 

Q Okay.  And what type of product did you deliver for 19 

Western? 20 

A We delivered finished products.  Gas.  Diesel. 21 

Q Okay.  Now what location did you report to? 22 

A Ciniza, New Mexico. 23 

Q And who was your immediate supervisor? 24 

A David Townsend. 25 
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 JUDGE McCARRICK:  I’m sorry.  What city was that, sir? 1 

 THE WITNESS:  Ciniza.  I believe they call it Jamestown 2 

now, but it was Ciniza, New Mexico. 3 

 JUDGE McCARRICK:  How do you spell Ciniza? 4 

 THE WITNESS:  C-i-n-i-z-a. 5 

 JUDGE McCARRICK:  Okay. 6 

Q BY MS. ALONSO:  Now did the drivers refer to this as 7 

anything else, any other names? 8 

A Just the road signs that said Refinery or Jamestown. 9 

Q Okay.  Do the -- I mean is this also Gallup? 10 

A Or Gallup. 11 

Q Okay.  And, when you were working there, approximately how 12 

many other drivers worked from Ciniza? 13 

A In the beginning about 80. 14 

Q And when you left? 15 

A Probably about 60 or so. 16 

Q Okay.  And what hours did you work when you were at 17 

Western Refining? 18 

A When I drove, it was 5:00 A. M. in the morning ‘til 5:00 19 

P. M. in the evening. 20 

Q Now, during your employment with Western, did you support 21 

a labor organization? 22 

A Yes, I did. 23 

Q Okay.  Which one? 24 

A The Local.  The 392. 25 
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Q Okay.  What’s the name of the union? 1 

A It was Teamsters. 2 

Q Now I want to direct your attention to May of 2011.  Can 3 

you describe your role in supporting the Teamsters at that 4 

time? 5 

A I was handing out the cards and getting the signature 6 

cards back and trying to head up the process so we could become 7 

unionized there. 8 

(General Counsel Exhibit 24 marked for identification)   9 

 MS. ALONSO:  Your Honor, I’m handing the witness what’s 10 

been marked as General Counsel’s Exhibit 24. 11 

Q BY MS. ALONSO:  Do you recognize that document? 12 

A Yes, I do. 13 

Q And what is it? 14 

A It was a card that we were handing out to the drivers to 15 

get their support for the union. 16 

Q And these were the cards that you handed out to the 17 

drivers? 18 

A Yes. 19 

Q Okay.  Where did you hand out these cards? 20 

A At the refinery or at the different stores for resting the 21 

drivers. 22 

Q Where is the refinery? 23 

A Right there in Jamestown or in Gallup.  The guard shack.  24 

We would hand out the cards or the parking lot.  Wherever the 25 
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drivers were. 1 

Q Okay.  Did any other drivers ever approach you to ask you 2 

questions about the union? 3 

A I had some that were asking questions about the union.  We 4 

spoke with them on a daily basis about it. 5 

Q Okay.  Now, as a driver, did you strictly stay in the 6 

Ciniza area? 7 

A No.  I would go to Albuquerque, Colorado, Arizona. 8 

Q Okay.   9 

A Sometimes El Paso. 10 

Q Okay.  Did you work at any -- did you ever make deliveries 11 

to other locations in New Mexico? 12 

A Yes.  All over the state of New Mexico. 13 

Q Okay.  What are some other cities that you delivered to? 14 

A All the way from Taos to Belin, Albuquerque, Gallup.  15 

Scuppala. 16 

Q Okay.  And did you talk -- or did you take these cards 17 

with you to those locations? 18 

A Yes.  I carried them in the truck with me. 19 

Q Okay.  And did you discuss the union with drivers at those 20 

locations? 21 

A Yes, I did. 22 

Q Okay.  And did you hand out the cards at those locations? 23 

A Yes, I did.  I gave some of the cards out to the different 24 

drivers whenever I’d see them. 25 
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Q Okay.   1 

 MS. ALONSO:  Your Honor, I’d move for the admission of G.  2 

C. 24. 3 

 JUDGE McCARRICK:  Any objection? 4 

 MR. HIGH:  No objection. 5 

 JUDGE McCARRICK:  24 is received. 6 

(General Counsel Exhibit 24 received into evidence)   7 

Q BY MS. ALONSO:  Now, during your employment with Western, 8 

did the company host safety meetings? 9 

A Yes, the did.  They were -- 10 

Q And how often were they hosted? 11 

A Monthly. 12 

Q Which supervisors conducted those meetings? 13 

A Usually it was David Townsend. 14 

 JUDGE McCARRICK:  I’m sorry.  David? 15 

 THE WITNESS:  Townsend. 16 

 JUDGE McCARRICK:  Townsend. 17 

Q BY MS. ALONSO:  And, during the month of July, do you 18 

remember attending a meeting? 19 

 JUDGE McCARRICK:  July of what year?  20 

 MS. ALONSO:  I’m sorry. 21 

Q BY MS. ALONSO:  July of 2011? 22 

A 2011?  No.  I believe I was gone from Western before that 23 

meeting was there. 24 

Q All right.  So in the prior months do you remember 25 
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attending a drivers meeting? 1 

A Yes. 2 

Q Okay.  And do you remember a union being mentioned by any 3 

of the supervisors? 4 

A No.  Not at the meeting. 5 

Q All right.  Did you ever raise concerns to supervisors 6 

about Western’s use of common carriers? 7 

A Yes, I did. 8 

 MR. HIGH:  Your Honor, I’m going to object to the 9 

relevancy.  There’s no allegation in this Complaint about 10 

common carriers. 11 

 JUDGE McCARRICK:  What’s the relevancy? 12 

 MS. ALONSO:  Your Honor, this goes to the group and 13 

concerted complaint raised by the drivers. 14 

 JUDGE McCARRICK:  Is there an allegation of -- 15 

 MS. ALONSO:  There is, Your Honor.  It’s Paragraph. 16 

 JUDGE McCARRICK:  What page is it on? 17 

 MR. GIANNOPOULOS:  Of the Complaint, Your Honor, I believe 18 

it’s on -- 19 

 JUDGE McCARRICK:  It’s difficult to navigate around. 20 

 MR. GIANNOPOULOS:  On Page 5. 21 

 JUDGE McCARRICK:  Page 5, A.  All right. 22 

 MR. HIGH:  There’s nothing in 5A that addresses common 23 

carriers. 24 

 JUDGE McCARRICK:  Well, it doesn’t have to.  It just talks 25 
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about concerted activities.  It’s a very general term.  The 1 

objection’s overruled. 2 

 MR. HIGH:  Well, may I address the point? 3 

 JUDGE McCARRICK:  No.  I’ve ruled on it.  Let’s move on. 4 

Q BY MS. ALONSO:  When did you begin to raise these 5 

concerns? 6 

A When I was dispatching. 7 

Q Okay.   8 

A I would raise them to Steve Curtwright. 9 

Q Okay.  And did you prior -- or had you previously 10 

discussed those concerns with you coworkers? 11 

A Yes.  There were -- 12 

 JUDGE McCARRICK:  Let’s get some foundation for this.  I 13 

need to know when this occurred, who he spoke with, where it 14 

took place. 15 

 MS. ALONSO:  Okay. 16 

Q BY MS. ALONSO:  So when did you begin to have conversation 17 

with drivers? 18 

A With drivers when I was in dispatch. 19 

Q Okay.  When were you in dispatch? 20 

A In 2000 -- the later part of 2009, 2010. 21 

Q Okay.  And who did you speak with? 22 

A Steve Curtwright. 23 

Q Okay.  But -- 24 

A Oh.  The drivers? 25 
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Q Right. 1 

A Most of -- every driver -- all the drivers would go inside 2 

there and they were asking me why we were using so many common 3 

carriers and I told them I was directed to. 4 

Q Okay.  And you raised this to which supervisors? 5 

A I raised it to, initially, to Steve Curtwright and I also 6 

raised it to David Townsend whenever he became supervisor. 7 

 JUDGE McCARRICK:  Well, again, let’s get some foundation.  8 

This is well outside the 10(b) period.  He’s talking about 9 

having conversations with employees in 2009 and 2010. 10 

 MS. ALONSO:  Okay. 11 

Q BY MS. ALONSO:  So these conversations began in 2010.  Did 12 

they continue? 13 

A Yes.  They continued all the way up until -- 14 

Q Okay.   15 

A -- until I left employment with Western. 16 

Q Until what? 17 

A Until I left employment with Western. 18 

Q Okay.  So in 2011 did you have any conversations with 19 

drivers? 20 

A Yes, we did.  Yes, I did. 21 

Q Okay.  And where did you have those conversations with the 22 

drivers? 23 

A Most of the time it was in the drivers lounge there at the 24 

Gallup Refinery or Western Refinery -- 25 
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Q Okay.   1 

A -- and occasionally it was at some of the stations. 2 

Q Okay.  And, aside from the common carriers, what else did 3 

the -- did the drivers complain about anything else? 4 

A The lack of loads -- 5 

Q Okay.   6 

A -- and they were always wondering why the loads were 7 

getting smaller and smaller. 8 

Q Okay.   9 

 JUDGE McCARRICK:  What was the concern about common 10 

carriers?  What was the drivers’ concern? 11 

 THE WITNESS:  Their concern, sir, was that common carriers 12 

were taking the majority of our work. 13 

Q BY MS. ALONSO:  And can you explain what a common carrier 14 

is? 15 

A A common carrier was a for hire carrier that Western would 16 

hire to carry the loads other than company drivers. 17 

 JUDGE McCARRICK:  So they were non-company -- 18 

 THE WITNESS:  Yes. 19 

 JUDGE McCARRICK:  -- companies that were -- all right. 20 

Q BY MS. ALONSO:  Now in 2011 did you raise those concerns 21 

or take those concerns to the supervisors? 22 

A Yes, I did.  I had told the -- 23 

 JUDGE McCARRICK:  Hold on.  It just calls for a yes or no 24 

answer. 25 
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 THE WITNESS:  Yes. 1 

Q BY MS. ALONSO:  Okay.  And where? 2 

A There in Ciniza I spoke with David Townsend about it. 3 

Q Okay.  And who was present? 4 

 JUDGE McCARRICK:  When did it occur in 2011? 5 

 THE WITNESS:  It occurred the months prior to my leaving 6 

Western.  Probably from February on up. 7 

Q BY MS. ALONSO:  And how many times did you speak to the 8 

supervisor? 9 

A I spoke to him at least three times a month about the lack 10 

of work. 11 

Q Okay.  And when you went to him and spoke with him who was 12 

present? 13 

A It was most of the time it was just him and myself. 14 

Q Okay.   15 

 JUDGE McCARRICK:  This was Mr. Townsend? 16 

 THE WITNESS:  Yes, sir. 17 

Q BY MS. ALONSO:  And what would he -- what would you say? 18 

A I would tell him that I was losing -- losing work and he 19 

had made mention that I was just worried about what everybody 20 

else was doing and for me not to worry about it and I told him 21 

that my paycheck was reflecting it. 22 

Q What would you say? 23 

A I told him that I needed to get more loads and better 24 

loads. 25 
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Q Now I’d like to direct your attention to June of 2011. 1 

A Okay. 2 

Q Were you still engaged -- or were you still supporting the 3 

union at that time? 4 

A Yes, I was 5 

Q All right.  What did you do that month to support the 6 

union? 7 

A We had a union meeting in my home. 8 

Q Okay.  And where is your home? 9 

A In Gallup, New Mexico. 10 

 JUDGE McCARRICK:  And when was this? 11 

 THE WITNESS:  In June. 12 

 JUDGE McCARRICK:  In June. 13 

Q BY MS. ALONSO:  And how did you get the word out about 14 

this meeting? 15 

A It was a word of mouth or just text messages to the other 16 

drivers. 17 

Q Okay.  And, when it went by word of mouth, where did you 18 

talk to those other drivers? 19 

A At the refinery or at the gas stations where I’d see them. 20 

Q Okay.  And where are these gas stations located? 21 

A Most of them were in Gallup. 22 

Q Okay.  Did any drivers approach you abut this meeting? 23 

A There was really no interest other than the three main 24 

ones that were involved. 25 
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Q  But you did speak -- did you speak with more than three 1 

drivers about -- 2 

A Yes.  Yes, I did. 3 

Q Okay.  4 

(General Counsel Exhibit 25 marked for identification)   5 

Q BY MS. ALONSO:  I’m handing you what’s been marked as 6 

General Counsel Exhibit 25.  Do you recognize that document? 7 

A Yes, I do. 8 

Q And what is it? 9 

A This is the committee pledge that we signed in my home. 10 

Q Okay.  You did sign one that day? 11 

A Yes, I did. 12 

Q Did you see the other drivers who attended the meeting 13 

sign these? 14 

A Yes. 15 

Q After you attended the meeting, did you continue to 16 

support the union? 17 

A Yes, I did. 18 

Q Okay.   19 

 JUDGE McCARRICK:  Did you sign a copy of General Counsel’s 20 

25? 21 

 THE WITNESS:  Yes, I did. 22 

 MS. ALONSO:  Your Honor, I move for the admission of 23 

General Counsel’s 25. 24 

 JUDGE McCARRICK:  Any objection? 25 
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 MR. HIGH:  I object on the ground of relevancy.  It’s not 1 

a document ever presented to the company.  What they did among 2 

themselves is something that -- unless they can show company 3 

knowledge, it has no relevance to any of the allegations in -- 4 

 JUDGE McCARRICK:  Well, this is only part two of the 5 

content of the prima facie case.  The first part is union 6 

activities themselves.  So, to that extent, to show that 7 

element of the prima facie case, I’ll permit it.  26 is 8 

received.  I’m sorry.  25. 9 

(General Counsel Exhibit 25 received into evidence)   10 

Q BY MS. ALONSO:  Now let’s return to the topic of your work 11 

hours or the deliveries that you were assigned.  Did you make a 12 

decision about that? 13 

A No. 14 

Q Or did you decide to remain with the company as a result 15 

of having the hours that you believed you -- that were 16 

decreasing? 17 

 MR. HIGH:  Objection. 18 

A I decided to -- 19 

 JUDGE McCARRICK:  Hold on, sir.  Don’t respond.  There’s 20 

an objection pending.   21 

 I’m not clear what the objection is so I’m going to 22 

sustain the objection and ask you to rephrase it. 23 

 MS. ALONSO:  Okay. 24 

Q BY MS. ALONSO:  So after this, after the meeting held at 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

189 

your house -- 1 

 JUDGE McCARRICK:  Let me.  Do you recall the exact day of 2 

the meeting in June, other than in June? 3 

 THE WITNESS:  It was on a -- 4 

 JUDGE McCARRICK:  Do you know what day of the week it was, 5 

sir? 6 

 THE WITNESS:  I believe it was on a Satur -- no.  It was a 7 

Friday I think it was. 8 

 JUDGE McCARRICK:  Let’s see June.  Friday.  Okay.  So do 9 

you know what week it was at all in June? 10 

 THE WITNESS:  I believe it was the second week. 11 

 JUDGE McCARRICK:  That would be June 10.  That would be 12 

the second Friday in 2011. 13 

 THE WITNESS:  I think so, sir, yes. 14 

 JUDGE McCARRICK:  All right.   15 

Q BY MS. ALONSO:  Now, after that meeting, did you decide to 16 

resign from Western? 17 

A After the meeting, no.  Not initially. 18 

Q Okay.   19 

A I decided to resign in July whenever my pay was really 20 

decreasing. 21 

Q Okay.  And did you communicate that to somebody at the 22 

company, one of your supervisors? 23 

A Yes.  I called David Townsend and told him. 24 

Q What did you tell him? 25 
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A I called him and told him I was going to put my two weeks 1 

notice in because I couldn’t afford to work there anymore. 2 

Q Okay.  And what did David Townsend say? 3 

A He said okay. 4 

Q Now what happened the following day? 5 

A The next day was on Saturday.  We had a company picnic  6 

in -- 7 

Q Okay.  Where was the company picnic? 8 

A In the picnic grounds called McGaffey.  It’s out of Gallup 9 

a little ways. 10 

Q And who was present at that meeting or the picnic? 11 

A It was a lot of refinery personnel and some drivers. 12 

Q Okay.  What supervisors were present? 13 

A David Townsend was there and Steve Curtwright was there. 14 

Q Okay.  Any other supervisors? 15 

A Not that I know from the refinery. 16 

Q Now did you speak to any of the supervisors while you were 17 

at the picnic? 18 

A Yeah.  I spoke with David Townsend and Steve Curtwright. 19 

Q Okay.  Well, let’s talk about David Townsend.  What did 20 

you tell David Townsend? 21 

A Well, when I first got there, the only thing I asked him 22 

for was my shirt from the company picnic and -- 23 

Q Okay.  What did he say? 24 

A He gave them to me and that was really it.  He asked me 25 
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what I was doing there and I told him I was going to the 1 

company picnic. 2 

 MR. HIGH:  I’m having a hard time hearing. 3 

 JUDGE McCARRICK:  Yeah.  You have to speak -- I am, too -- 4 

you have to speak up a little bit, sir, yeah.  That doesn’t 5 

amplify your voice at all.  It just records you and so you’ll 6 

need to -- 7 

 THE WITNESS:  Okay. 8 

 JUDGE McCARRICK:  -- speak a little bit louder.  Thank 9 

you. 10 

Q BY MS. ALONSO:  Go ahead. 11 

A And he asked what I was doing there.  I told him I was 12 

attending the company picnic, a company event. 13 

Q Okay.  And did that end the conversation? 14 

A With David and I, yes. 15 

Q Okay.  When did you speak with Steve Curtwright? 16 

A After we had sat down at the tables for lunch, Steve came 17 

and sat next to me -- 18 

Q Okay.   19 

A -- and asked me what I was doing and there was a real 20 

small conversation. 21 

Q Okay.  What did Steve say? 22 

A He asked me what I was doing there and I told him I was 23 

having -- you know, enjoying the picnic and he asked me why I 24 

was leaving and I told him I had to, you know, do something for 25 
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myself and he got up and walked away. 1 

Q Okay.  Did he say anything else before he walked away? 2 

A He said you’ve got to do what you’ve got to do. 3 

Q Did you have any other conversations with David Townsend 4 

or Steve Curtwright later during that picnic? 5 

A Yes.  Steve had asked me -- well, he had made mention that 6 

David Townsend told him that I was supposed to be having a 7 

union meeting at my house that particular day and, whenever I 8 

had asked David why he had said that, he said that some drivers 9 

had told him that I was having a union meeting at my house and 10 

he was surprised why I was there. 11 

Q Okay.  When did you ask David Townsend about that? 12 

A Later on when we were getting ready to leave from the 13 

picnic. 14 

Q Okay.   15 

 JUDGE McCARRICK:  I’m not clear on how this took place, 16 

Mr. Reggensberg.  So later in the picnic -- 17 

 THE WITNESS:  We were there for the whole day, Your Honor. 18 

 JUDGE McCARRICK:  I understand.  So later in the day you 19 

spoke with Mr. Townsend again? 20 

 THE WITNESS:  Yes. 21 

 JUDGE McCARRICK:  And what was the conversation? 22 

 THE WITNESS:  I had heard that he had said that I was 23 

supposed to have -- 24 

 JUDGE McCARRICK:  I know that.  But what did he say and 25 
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what did you say? 1 

 THE WITNESS:  Okay.  I asked him why he had said I was 2 

having a union meeting at my house on that particular day and 3 

he told me that some drivers had told him that I was having a 4 

meeting there and I was also told that from -- by Steve 5 

Curtwright that he said that -- 6 

 JUDGE McCARRICK:  Hold on. 7 

 THE WITNESS:  -- David Townsend -- 8 

 JUDGE McCARRICK:  Hold on.  Hold on.  You had a separate 9 

conversation later that day with Mr. Curtwright? 10 

 THE WITNESS:  Yes.  It was -- 11 

 JUDGE McCARRICK:  Or was it during this conversation? 12 

 THE WITNESS:  It was during the conversation where we were 13 

sitting down. 14 

 JUDGE McCARRICK:  Well, I need to get the order this all 15 

occurred in. 16 

 THE WITNESS:  Okay. 17 

 JUDGE McCARRICK:  This conversation you had with Mr. 18 

Townsend you asked why are you saying I’m having a union 19 

meeting at my house today.  Did that occur before or after the 20 

conversation with Mr. Curtwright later in the day? 21 

 THE WITNESS:  After the conversation with -- with Steve 22 

Curtwright. 23 

 JUDGE McCARRICK:  Okay.  So earlier with Mr. Curtwright.  24 

And what was said by he and by you? 25 
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 THE WITNESS:  That’s when we were sitting at the table and 1 

he was asking me why I was leaving employment? 2 

 JUDGE McCARRICK:  Okay.  Okay, I understand.  And what did 3 

you say? 4 

 THE WITNESS:  I told him I needed to work to support 5 

myself. 6 

 JUDGE McCARRICK:  And what did he say? 7 

 THE WITNESS:  He said, well, do what you have to do. 8 

 JUDGE McCARRICK:  Okay.  Was there any other conversation 9 

with Mr. Curtwright that day? 10 

 THE WITNESS:  Later on there was another conversation.  He 11 

was asking me that I was -- 12 

 JUDGE McCARRICK:  Okay.  Hold on.  Hold on.  So there was 13 

a later conversation with Mr. Curtwright.  Was this before or 14 

after the later conversation with Mr. Townsend? 15 

 THE WITNESS:  It was before the later conversation  16 

because -- 17 

 JUDGE McCARRICK:  Okay.  So the second conversation with 18 

Mr. Curtwright what was said? 19 

 THE WITNESS:  He was asking me -- well, he had told me 20 

that I was supposed to be having a union meeting at my house, 21 

that David Townsend had told him that.  And, when I asked David 22 

Townsend why he said that, he had told me that -- 23 

 JUDGE McCARRICK:  No, no, no.  Hold on.  Again I’m not 24 

clear.  We need to do this in a certain order. 25 
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 THE WITNESS:  Okay.   1 

 JUDGE McCARRICK:  So Mr. Curtwright asked you or said to 2 

you Townsend told me you’re having a union meeting at your 3 

house? 4 

 THE WITNESS:  Yes. 5 

 JUDGE McCARRICK:  And what did you say? 6 

 THE WITNESS:  I said no, because I was at the company 7 

picnic. 8 

 JUDGE McCARRICK:  And what did Mr. Curtwright say? 9 

 THE WITNESS:  He said that’s what he heard from David 10 

Townsend.  So if you want to ask David -- 11 

 JUDGE McCARRICK:  Okay.  Hang on.  And he said -- 12 

 THE WITNESS:  That’s what Steve told me that David had 13 

said. 14 

 JUDGE McCARRICK:  Okay.  Anything else said by Mr. 15 

Curtwright? 16 

 THE WITNESS:  No. 17 

 JUDGE McCARRICK:  Okay.  Go ahead. 18 

Q BY MS. ALONSO:  Now afterwards did you -- after the day of 19 

the picnic did you return to work? 20 

A Yes, I did. 21 

Q Okay.  And were you called into the office? 22 

A Yes, I was. 23 

Q Okay.  Who called you into the office? 24 

A Well, I had called for -- to check my second load and they 25 
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told me I had to speak with David Townsend first. 1 

Q Okay.  So let’s back up.  Do you remember how long after 2 

the picnic this occurred? 3 

A It was -- the picnic was my day off.  I went back to work 4 

the next day. 5 

Q Okay.   6 

A I believe it was on Monday. 7 

Q Okay.  And now you said you were called in for -- you were 8 

going to deliver your second load.  So what does that mean? 9 

A I had got to work early that morning at five o’clock and I 10 

pulled my first load and I went back in to check my second 11 

load, which was supposed to be a load into Gallup, and, when I 12 

called dispatch, they said I had to speak with David Townsend 13 

first. 14 

Q Okay.  Now what did you do after you received that call? 15 

A I called David and went into his office. 16 

Q Okay.  And who was present in David’s office? 17 

A Just David and myself. 18 

Q Okay.  And what did you say when you walked in? 19 

A I asked David what was happening and he told me that, 20 

since I put my two weeks notice in, that they were going to let 21 

me go that day. 22 

Q Okay.  What else did you say? 23 

A I asked him why and I asked him to call Steve and he 24 

wouldn’t do it. 25 
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Q Okay.  Is that Steve Curtwright? 1 

A Yes. 2 

Q Now did you report to work the next day? 3 

A No. 4 

Q Was that your last day at work? 5 

A That was my last day at work. 6 

 JUDGE McCARRICK:  Do you recall the date of your last day 7 

of work? 8 

 THE WITNESS:  I believe it was on the 12th, Your Honor. 9 

 JUDGE McCARRICK:  Of? 10 

 THE WITNESS:  Of July. 11 

 JUDGE McCARRICK:  July.  Let’s see.  Was that on a Monday? 12 

 THE WITNESS:  It was on a Monday.  2011. 13 

 JUDGE McCARRICK:  July 11 would have been Monday in 2011. 14 

 THE WITNESS:  It was the 11th. 15 

 JUDGE McCARRICK:  All right.   16 

Q BY MS. ALONSO:  Okay.  After working with -- after leaving 17 

Western, who did you work with? 18 

A I started working for Bulk & Sassy Trucking. 19 

Q Okay.  Is that one company? 20 

A At the time it was. 21 

Q Okay.  And are they common carriers for Western? 22 

A Yes, they were. 23 

Q Okay.  And are you still working for Bulk & Sassy? 24 

A No.  They split up.  I’m working for Bulk Trans now. 25 
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Q All right.  So strictly for Bulk Trans? 1 

A Yes. 2 

Q Did you -- who is the owner of Bulk -- of Sassy Trucking?  3 

Do you know? 4 

A David Black. 5 

Q Okay.  Did you ever have a conversation with David Black 6 

when the company split up? 7 

 MR. HIGH:  Objection on relevancy. 8 

 JUDGE McCARRICK:  What does this go to? 9 

 MS. ALONSO:  Your Honor, it goes to -- he’s going to 10 

testify to statements made about his employment with Western. 11 

 JUDGE McCARRICK:  Statements made by whom? 12 

 MS. ALONSO:  By supervisors of Western about him. 13 

 JUDGE McCARRICK:  To someone who owned a common carrier? 14 

 MS. ALONSO:  Right. 15 

 JUDGE McCARRICK:  And how is that not hearsay?  I’m not 16 

going to permit that.  They’re certainly not admissions and 17 

they’re too far removed.  Well, while they may be admissions, 18 

they’re too far removed. 19 

 MR. HIGH:  And it’s hearsay.  I don’t even know who these 20 

people are. 21 

 JUDGE McCARRICK:  It’s double hearsay. 22 

 MR. GIANNOPOULOS:  And we were just going to offer it for 23 

the res gestae, of the events. 24 

 JUDGE McCARRICK:  Yeah.  Now you can make -- you can make 25 
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an offer of proof if you want, but I’m not going to permit it.  1 

It’s -- 2 

 MS. ALONSO:  Okay, Your Honor, and I will -- 3 

 JUDGE McCARRICK:  It’s way too attenuated.  It’s hearsay. 4 

It’s not a -- the statement, perhaps a statement made by -- any 5 

statements that go to 8(a)(1) conduct or such would be an 6 

admission, but he’s hearing this from somebody who’s not an 7 

agent or supervisor or principal of the Respondent and, 8 

therefore, the admission exception wouldn’t apply to them. 9 

 MS. ALONSO:  All right, Your Honor.  I’ll make an offer of 10 

proof that the witness was going to testify that, once the 11 

company split, once the Bulk Trans split from Sassy, the owner 12 

of Sassy, David Black, called him and told him he would like to 13 

hire him.  However, he needs to wait for David Townsend to ease 14 

up because he knew that David Townsend had a lot of animosity 15 

towards him and so he used very strong language to describe 16 

David Townsend’s attitude, the animosity that David Townsend 17 

had for him. 18 

 JUDGE McCARRICK:  All right.  The offer of proof is 19 

rejected. 20 

 MR. HIGH:  Will the record reflect that’s the end of the 21 

offer of proof? 22 

 JUDGE McCARRICK:  I assume it is. 23 

 MR. GIANNOPOULOS:  Your Honor, can we have two minutes?  I 24 

think we’re just about done.  I just want to -- 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

200 

 JUDGE McCARRICK:  Off the record. 1 

(Off the record) 2 

 JUDGE McCARRICK:  On the record. 3 

 Go ahead, Ms. Alonso. 4 

Q BY MS. ALONSO:  Although you’re no longer working for 5 

Western, do you still have access to the drivers room in 6 

Ciniza? 7 

A Yes, I do. 8 

Q How often do you go to that drivers room? 9 

A Maybe once a month when we pull gas out of there. 10 

Q Okay.  When you say pull gas, what’s that mean? 11 

A We load our trucks out in the refinery. 12 

Q And do you still speak with employees or drivers there 13 

about the union? 14 

A Yes, do. 15 

 MS. ALONSO:  I have no further questions, Your Honor. 16 

 JUDGE McCARRICK:  All right.  Cross-examination? 17 

 MR. HIGH:  I do, Your Honor, but I’m going to need a few 18 

minutes to make copies of exhibits.  So if I could have just a 19 

short break. 20 

 JUDGE McCARRICK:  Sure.  Off the record. 21 

(Off the record) 22 

 JUDGE McCARRICK:  Back on the record. 23 

 Mr. High. 24 

 MR. HIGH:  Thank you, Your Honor. 25 
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CROSS-EXAMINATION 1 

Q BY MR. HIGH:  Good morning, Mr. Reggensberg. 2 

A Morning. 3 

Q Am I saying the name right?  Reggensberg? 4 

A Yes. 5 

Q Okay.  What do people call you? 6 

A Roy. 7 

Q Roy.  Okay.  And you first went to work for the company 8 

that eventually merged with Western Refining, is that correct? 9 

A Correct. 10 

Q So, when Western Refining merged with Giant, you were 11 

already working? 12 

A Yes. 13 

Q And you’d been there a while? 14 

A Yes. 15 

Q And you worked out of the Gallup Refinery 16 

A Yes. 17 

Q And, when you say Gallup, that’s the same as Jamestown? 18 

A Yes, sir. 19 

Q It’s the same as Ciniza? 20 

A Yes. 21 

Q They’re all one -- mean the same thing, right? 22 

A Yes. 23 

Q All right.  And you started back in 1997 -- 24 

A Yes. 25 
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Q -- working out of that Gallup Refinery? 1 

A Yes. 2 

Q All right.  So you were working for Western Refining then 3 

when they had a union election among the drivers in 2008? 4 

A Yes, I was. 5 

Q So you went through that campaign? 6 

A Yes. 7 

Q And there was a secret ballot election? 8 

A Yes. 9 

Q And the Teamsters lost? 10 

A Yes. 11 

Q Okay.  And I take it you were active in that campaign. 12 

A No, I wasn’t. 13 

Q I’m sorry? 14 

A No. 15 

Q You weren’t then, but you were later? 16 

A Yes. 17 

Q Okay.  Now you testified about -- and I’m not quite sure I 18 

understood it.  You’ve always been a driver, right? 19 

A I was a driver or a dispatcher, yes. 20 

Q Well, when were you a dispatcher? 21 

A I was a temporary dispatcher for -- it was supposed to be 22 

for 45 days.  It ended up being almost two years. 23 

Q All right.  When? 24 

A Back in 2010 and 9. 25 
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Q 2010 and 9.  Can you get -- can you narrow it down a 1 

little bit more? 2 

A The end of 2009 and 2010 up until they took dispatch over 3 

down in Phoenix. 4 

Q All right.  Well, let’s pin it down a little bit more.  5 

You were a transport driver in 2007 when Western and Giant 6 

merged, correct? 7 

A Yes. 8 

Q And by transport driving you would come to the rack and 9 

load up and take fuel somewhere? 10 

A Yes. 11 

Q And at some point is it your testimony you stopped doing 12 

that and went into the dispatching people? 13 

A Yes. 14 

Q And where was the dispatch done at the time that you were 15 

doing the dispatch? 16 

A Right there at the refinery. 17 

Q Right there at the refinery? 18 

A At the refinery. 19 

Q So there was a dispatch office? 20 

A Yes. 21 

Q And how many people were in there doing dispatching? 22 

A There was a total of four of us inside there. 23 

Q Okay.  And did you all do the same thing? 24 

A No. 25 
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Q What did the other people do versus what you did? 1 

A Well, they were the clerks that would make the orders and 2 

I would help on that aspect and then I would dispatch the 3 

trucks after the loads were made. 4 

Q All right.  And tell you what you would do when you 5 

dispatched the trucks. 6 

A I would insure that all the trucks and all the drivers had 7 

loads and do the scheduling of the trucks for deliveries. 8 

Q You would take the orders and then if I, Charley High, was 9 

a truck driver, you would say, Charley, here’s your loads for 10 

the day? 11 

A Yes. 12 

Q And how did you do that?  By hand?  By telephone?  By loud 13 

speaker? 14 

 MS. ALONSO:  Objection.  Your Honor, I don’t see the 15 

relevance of this.  This is well beyond the 10(b) period and I 16 

just don’t see why it’s relevant. 17 

 MR. HIGH:  I will tie it up in just a minute if she’ll 18 

give me just a minute.  This is background information. 19 

 JUDGE McCARRICK:  Go ahead.  I’ll permit it. 20 

Q BY MR. HIGH:  We did the loads on papers.  We also called 21 

an 800 number and told the drivers what they were driving for 22 

the next day and we’d put their loads in their own little 23 

mailboxes. 24 

Q All right.  And this was in late 2009 and early 2010? 25 
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A Right. 1 

Q And when did you go back to being a transport driver? 2 

A Whenever Western took dispatch back down to Phoenix. 3 

Q Okay.  So at some point there was a big change in the 4 

dispatching procedure, right? 5 

A Right. 6 

Q And describe to me what you understand happened to 7 

dispatch. 8 

A They deliver from the refinery and they wanted it in the 9 

central hub over there in Phoenix. 10 

Q So the dispatching for Western Refining after the merger 11 

with Giant was centralized in Tempe, Arizona, correct? 12 

A Yes. 13 

Q All right.  And you didn’t like that, did you? 14 

 MS. ALONSO:  Objection. 15 

 JUDGE McCARRICK:  Basis? 16 

 MS. ALONSO:  It assumes facts not in evidence. 17 

 JUDGE McCARRICK:  Overruled. 18 

A It didn’t bother me because I still had a job. 19 

Q Well, didn’t you at some point become unhappy with 20 

dispatch? 21 

A Towards the end of my employment, yes. 22 

Q Well, what changed about dispatch that made you unhappy 23 

later but not earlier? 24 

A The lack of -- 25 
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 MS. ALONSO:  Objection.  Relevance. 1 

 JUDGE McCARRICK:  Overruled.  I mean this goes to his 2 

protected concerted activities that the witness testified he 3 

was involved in. 4 

 Go ahead. 5 

A (continuing)  It was the lack of loads that I was 6 

receiving. 7 

Q So you weren’t getting as many loads as you thought you 8 

ought to get, right? 9 

A Right. 10 

Q And the assignments of loads was coming out of dispatching 11 

in Tempe, right? 12 

A Correct. 13 

Q And when did you become dissatisfied with that? 14 

A When they started giving all the loads to common carriers. 15 

Q All right.  So your unhappiness then was because loads 16 

were being given to common carriers? 17 

A They were giving them to common carriers and we were not 18 

making any money. 19 

Q All right.  Now tell us just so everyone will know, when 20 

you refer to a common carrier, who are you referring to? 21 

A All the other carriers that Western had hired. 22 

 JUDGE McCARRICK:  Independent companies? 23 

 THE WITNESS:  Different independent companies. 24 

Q BY MR. HIGH:  All right.  And do you happen to know the 25 
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names of some of them? 1 

A Yes.  They had Janesco, Sassy, Groendyke.  There were some 2 

other ones here in Albuquerque.  Coastal.  And some independent 3 

carriers, Bradco -- 4 

 JUDGE McCARRICK:  Let me just get something clarified for 5 

myself. 6 

 MR. HIGH:  All right.  Go ahead. 7 

 JUDGE McCARRICK:  You think you began as a part-time -- or 8 

a dispatcher toward the end of 2009 until the dispatch work was 9 

taken over in Arizona? 10 

 THE WITNESS:  Correct. 11 

 JUDGE McCARRICK:  And how many months do you think you 12 

functioned as a dispatcher? 13 

 THE WITNESS:  It was over a year. 14 

 JUDGE McCARRICK:  Over a year? 15 

 THE WITNESS:  Yes. 16 

 JUDGE McCARRICK:  Okay.  A year and -- 13 months, 14 17 

months?  How many? 18 

 THE WITNESS:  Probably, oh, probably 16 months. 19 

 JUDGE McCARRICK:  Okay.  Very good.  Continue, sir. 20 

Q BY MR. HIGH:  I think my last question was when do you 21 

think you became unhappy with the centralized dispatch? 22 

A When I started getting lack of work. 23 

Q But can you put a date on it for us? 24 

A Oh, it was after March or April. 25 
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 JUDGE McCARRICK:  Of 2011? 1 

 THE WITNESS:  Of 2011. 2 

Q BY MR. HIGH:  Well, during the time you worked for Western 3 

Refining, weren’t common carriers always used? 4 

A No.  We were told when I was dispatching not to use them 5 

unless it was a last resort. 6 

Q Okay.  And is it your testimony that common carriers were 7 

not being used at the time you were in dispatch? 8 

A They were being used, but not as often or as widely as 9 

they are right now. 10 

Q And this unhappiness with dispatching is what you 11 

expressed I believe you said to David Townsend? 12 

A Yes. 13 

Q And when did he become your supervisor? 14 

A When I was in dispatching, but I don’t know the exact 15 

date. 16 

Q Would it be back in 2009, 2010? 17 

A 2010. 18 

Q All right.  When you left dispatching when it was 19 

centralized and went back to being a driver, who was your 20 

supervisor? 21 

A David Townsend. 22 

Q All right.  So he was your supervisor the entire time you 23 

worked there in Gallup? 24 

A No.  There was a Brian Pollock that was prior to him. 25 
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Q All right.  Do you remember about when David Townsend 1 

became your supervisor? 2 

A Probably in the summer of 2010. 3 

Q Did you get along with him okay? 4 

A Yeah.  I thought I did. 5 

Q Friendly? 6 

A No.  It was sociable. 7 

Q Okay.  Did you think he was out to get you for any reason? 8 

 MS. ALONSO:  Objection.  Relevance.  And calls for 9 

speculation.  He can’t testify to what David Townsend thought. 10 

 MR. HIGH:  I’ll rephrase, Your Honor. 11 

 JUDGE McCARRICK:  All right.  Sustained. 12 

Q BY MR. HIGH:  Did Mr. David Townsend ever do anything to 13 

you that you’d -- that made you believe he was out to get you 14 

for some reason? 15 

 MS. ALONSO:  Objection.  Calls for speculation. 16 

 JUDGE McCARRICK:  Overruled.  Calls for conduct.  He’s 17 

asking about conduct. 18 

A He had said some things to me before when I was 19 

dispatching.  He told me -- I was at my desk doing my work and 20 

he came in and told me he could throw me around the room and he 21 

made other allegations to the other women I was working with, 22 

too. 23 

Q Did he ever discipline you? 24 

A No. 25 
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 JUDGE McCARRICK:  When he said he could throw you around 1 

the room this is while you were dispatching after he became 2 

your supervisor.  That kind of narrows down the time period.  3 

But what was the reason for him making those statements?  What 4 

led to him making those statements?  What were the 5 

circumstances surrounding it? 6 

 THE WITNESS:  Whenever him and I were in the office 7 

together he was always telling me how him and his buddies would 8 

gang up on people and he thought he would -- he could do that 9 

also. 10 

 JUDGE McCARRICK:  To you? 11 

 THE WITNESS:  Yeah. 12 

Q BY MR. HIGH:  Do you know whether or not David Townsend 13 

had any decision making authority with respect to the use of 14 

common carriers? 15 

A Yes, he did. 16 

Q And how do you know that? 17 

A He had directed me to use the common carrier that his 18 

brother worked for, which was KC Trucking. 19 

Q All right.  And anything else other than what he said to 20 

you? 21 

A He told me to make sure they get loads every day.   22 

Q Did he ever tell you why? 23 

A Because his brother was working there and he wanted to 24 

give his brother the work. 25 
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Q Okay.  Did he ever tell you any other reason for using 1 

common carriers? 2 

A No. 3 

Q And you also said you talked to Steve Curtwright about the 4 

use of common carriers? 5 

A Yes, I did. 6 

Q And when’s the last time you talked to Steve Curtwright 7 

about the use of common carriers? 8 

A When I was in the dispatch office. 9 

Q That would be back in 2010? 10 

A Probably before I was still dispatching.  Just before they 11 

took them over I was asking about common carriers. 12 

Q Well, what I’m trying to pin down is when is the last time 13 

you remember talking to Steve Curtwright about the company’s 14 

use of common carriers. 15 

A That was a prolong thing we talked about when I was in 16 

dispatch. 17 

Q Okay.  And so that’s in 2009 and 2010, whenever you were 18 

in dispatch? 19 

A Right. 20 

Q Okay.  Now I want to go back and cover some stuff that I 21 

still don’t understand, Mr. Reggensberg.  You testified that 22 

you held a union meeting at your house in I think you said June 23 

of 2011. 24 

A I believe it was in June, yes. 25 
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Q And I think Judge McCarrick pinned it down to June 10th.  1 

Does that sound about right? 2 

A It was in that week, yes. 3 

Q Okay.  And is that -- did I understand you to say that 4 

there were three people that attended? 5 

A There was more then three people there. 6 

Q Do you know about how many people were there? 7 

A There was a total of nine. 8 

Q Nine.  And were these all Gallup drivers? 9 

A No. 10 

Q They were all drivers. 11 

A The majority were drivers. 12 

Q All right.  And then some were non-re -- oh, I’m sorry.  13 

There were some from the refinery, right? 14 

A No.  Not from the refinery. 15 

Q Okay.  Who other than non -- who were the drivers who were 16 

there? 17 

A Charlie Stevenson and this gentlemen here. 18 

Q Okay.   19 

 MR. GIANNOPOULOS:  Let the record reflect he’s pointing to 20 

Moises Ortego. 21 

 JUDGE McCARRICK:  All right.  The record will so reflect. 22 

 MS. ALONSO:  All right. 23 

Q BY MR. HIGH:  But David Townsend wasn’t there, was he? 24 

A No. 25 
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Q Steve Curtwright wasn’t there, was he? 1 

A No. 2 

Q And where did you live? 3 

A In Gallup. 4 

Q Downtown? 5 

A No.  It’s kind of on the outskirts of Gallup. 6 

Q Well, tell us, if you will, where is the refinery and 7 

loading rack when you say Gallup.  Describe for us 8 

geographically where it is in relationship to the town of 9 

Gallup. 10 

A It’s about 20 miles from Gallup.  It’s east of Gallup 11 

about 20 miles. 12 

Q All right.  And east would be -- twenty miles from Gallup 13 

is coming back toward Albuquerque, correct? 14 

A Yes. 15 

Q All right.  And so Gallup itself would be another 20 miles 16 

west of the refinery and loading rack, right? 17 

A Yes. 18 

Q And you live in the city of Gallup? 19 

A Yes. 20 

Q Now as a driver what kind of vehicle did you drive? 21 

A F-150. 22 

Q No.  For Western Refining when you were hauling product. 23 

A I had a Kenworth Peterbilt. 24 

Q All right.  And how big of a -- was it a transport? 25 
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A It was a semi-trailer. 1 

Q All right.  Is it what we would ordinarily refer to as an 2 

18-wheeler? 3 

A Yes. 4 

Q Okay.  And what kind of product did you carry in that 5 

vehicle? 6 

A All the finished products that Western made. 7 

Q All right.   8 

Q And would that include gasoline? 9 

A Yes. 10 

Q And would it include diesel? 11 

A Yes. 12 

Q Did you ever haul any AV gas? 13 

A When I worked for Giant, yes. 14 

 JUDGE McCARRICK:  And AV gas refers to aviation fuel? 15 

 MR. HIGH:  Yes, sir. 16 

 THE WITNESS:  Yes, sir. 17 

 MR. HIGH:  Sorry. 18 

Q BY MR. HIGH:  After the merger between Giant and Western 19 

did you ever haul AV gas? 20 

A No. 21 

Q Okay.  So the products you hauled would be gasoline and 22 

diesel? 23 

A Gasoline, diesel, and some burner fuel. 24 

Q You didn’t haul any lubricants, right? 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

215 

A No. 1 

Q And you didn’t haul any crude, did you? 2 

A No. 3 

Q Those are different trucks? 4 

A They usually have their own departments for crude. 5 

Q Okay.  All right.  And so where did you load your truck? 6 

A The majority of the time right there at Gallup refinery. 7 

Q And is there’s a loading rack there? 8 

A Yes. 9 

Q And how far away is it from the refinery? 10 

A It’s in the refinery property. 11 

Q Okay.  And you have to come through an entranceway to get 12 

into the loading rack? 13 

A Yes. 14 

Q And is there a guard shack there? 15 

A Yes. 16 

Q Okay.  When you would get up in the morning to go to work, 17 

you would go out to where your truck was parked? 18 

A Yes. 19 

Q You would get in it.  Would it already be loaded? 20 

A No. 21 

Q And then you would go to the rack to get it loaded? 22 

A Yes. 23 

Q Now could anyone go up to the rack to load a truck? 24 

A Yes, sir. 25 
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Q Anyone that was carded at the refinery. 1 

Q All right.  Did you have to be certified in any way? 2 

A Yes. 3 

Q What’d you have to do to get certified? 4 

A Show that I was responsible enough to load the truck 5 

without any mishaps or anything. 6 

Q All right.  And were you aware of any loading instructions 7 

that Western made the drivers follow? 8 

A Yes. 9 

Q And tell us some of what you can remember those loading 10 

restrictions are before you’re qualified to load from the rack 11 

there at the refinery. 12 

A We had to make sure that the truck was grounded.  We had 13 

to go through the training for the rack.  Each rack was 14 

different.  When you pulled in you had to spot your truck and 15 

back up under the loading pad.  You had to hook up the ground 16 

cables, hook up your Scully.  That was the ground cable system.  17 

Hook up your vapors so you wouldn’t release any vapor in the 18 

atmosphere.  And then we’d load up the arms that we needed to 19 

load for the gas and punch them in the computer and load it. 20 

Q All right.  And while you’re loading -- while your truck 21 

was loading, you had vapor recovery devices, too, right? 22 

A Right. 23 

Q And what did you understand the purpose of those to be? 24 

A Not to contaminate the atmosphere. 25 
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Q And the product you were carrying is very flammable, is it 1 

not? 2 

A Yes. 3 

Q While you were loading the rack, was it okay to use your 4 

cell phone? 5 

A No. 6 

Q Do you understand why not? 7 

A Yes. 8 

Q And why? 9 

A Electric -- static electricity. 10 

Q Because, when you’re loading at the rack, it’s a dangerous 11 

product, isn’t it? 12 

A It is. 13 

Q And you’ve passed all those certification requirements, 14 

correct? 15 

A Yes, I did. 16 

Q All right.  Now were you aware of any restrictions on 17 

people visiting a driver while they were loading? 18 

A It wasn’t allowed unless they were other drivers that were 19 

carded there.  They couldn’t -- 20 

Q When you as a driver were loading your truck at the rack, 21 

the rules to get certified said nobody can be up there with 22 

you, correct? 23 

A Correct.  Unless we were training somebody. 24 

Q Right.  Unless you have a trainee with you. 25 
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A Right. 1 

Q Did you ever violate that rule? 2 

A No. 3 

Q So, when you were getting people to sign General Counsel 4 

Exhibit No. 24, you didn’t do that when they were up at the 5 

rack loading the truck? 6 

A No.  We did that in the guard shack. 7 

Q All right.  But my question is you did not get them to 8 

sign this while they were loading their truck at the rack, 9 

right? 10 

A No. 11 

Q That would have been a violation of what you understand 12 

the rule to be, right? 13 

A Right. 14 

Q All right.  Now at some point you decided to resign your 15 

employment, correct? 16 

A Yes. 17 

Q And you already had a job lined up? 18 

A Yes.  Yes, I did. 19 

Q Okay.  What was the name of the company? 20 

A Bulk Trans. 21 

Q And how do you spell that? 22 

A B-u-l-k.  T-r-a-n-s. 23 

Q Bulk Trans? 24 

A Yes. 25 
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Q And where is that company located? 1 

A In Lupton, Arizona. 2 

Q And do I assume correctly that was two companies joined 3 

together? 4 

A Yes. 5 

Q Okay.  But, when you went to work for them, it was one 6 

company? 7 

A It was the two companies were together as one company, 8 

yes. 9 

Q Okay.  And is that a company that would be called a common 10 

carrier? 11 

A Yes. 12 

Q So you left Western Refining and went to work for one of 13 

these common carriers that you said was getting more loads than 14 

you thought they should? 15 

A Yes. 16 

Q Okay.  And where did Bulk Trans keep its trucks? 17 

A They have a yard there in Lupton and a yard north of 18 

Gallup. 19 

Q Okay.  So you’d go out there now and get your truck from 20 

Bulk Trans and go to the Western rack and load it and then go 21 

make the deliveries? 22 

A Yes. 23 

Q And your certification was still good, right? 24 

A Yes. 25 
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Q All right.  Now did you submit a written resignation? 1 

A No.  I called David Townsend on the phone. 2 

Q All right.  You just told him you were going to quit? 3 

A Yeah.  I told him I was putting my two weeks notice in. 4 

Q And do you remember the day that you told David Townsend 5 

that? 6 

A It was the Friday before the picnic. 7 

Q Do you know what day that would be? 8 

A I believe I was July 7th I think it was. 9 

 JUDGE McCARRICK:  The 8th would be a Friday in July, 2011. 10 

 THE WITNESS:  Yeah. 11 

Q BY MR. HIGH:  All right.  So your testimony is it was on 12 

July 8th? 13 

A Yes. 14 

Q And that is the Friday before the picnic? 15 

A Yes. 16 

Q And when did you -- I’m sorry -- when did you say the 17 

picnic was? 18 

A On that Saturday. 19 

Q Saturday.  That would be July 9th? 20 

A Yes. 21 

Q Is that correct? 22 

A Yes. 23 

(Respondent Exhibit 3 marked for identification)   24 

Q Mr. Reggensberg, let me show you what I’ve marked for 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

221 

identification as Respondent’s Exhibit No. 3.  If you would, 1 

take a minute and look at that document and tell me if your 2 

signature appears on it anywhere. 3 

A Yes, it does. 4 

Q And tell me where your signature appears. 5 

A On the employee signature line. 6 

Q I’m sorry? 7 

A On the employee signature line. 8 

Q And that appears to be the darker ink or the darker 9 

writing on this document, does it not? 10 

A Yes. 11 

Q Okay.  So I take it, since your signature is on this 12 

document, you’ve seen it before. 13 

A Yes. 14 

 MR. HIGH:  We would offer Respondent’s Exhibit No. 3, Your 15 

Honor. 16 

 MS. ALONSO:  Yeah.  I object, Your Honor.  I’d like to 17 

voir dire the witness on it and I’d also -- and I may still 18 

have an objection after that. 19 

 JUDGE McCARRICK:  Well, you can voir dire.  Go ahead. 20 

VOIR DIRE EXAMINATION 21 

Q BY MS. ALONSO:  How did you sign this document? 22 

A I signed this document in David’s office -- 23 

Q Okay.   24 

A -- the day I was dismissed. 25 
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Q Okay.  Now is this the day that you went in to tell him 1 

that -- or is this the day that you were called to the office? 2 

A Yes. 3 

Q Okay.  And who was present in the office? 4 

 MR. HIGH:  Your Honor, this is not voir dire on the 5 

document.  It’s cross-examination. 6 

 JUDGE McCARRICK:  True. 7 

 MS. ALONSO:  Okay. 8 

Q BY MS. ALONSO:  Well, whose signature.  Who signed -- did 9 

you see who signed this document? 10 

A David Townsend. 11 

Q Okay.  And whose -- is that your writing where it says 12 

Leroy is unhappy with dispatch? 13 

A No. 14 

Q Okay.  Did you see who wrote that? 15 

A David did. 16 

Q Okay.   17 

 MS. ALONSO:  No further questions, Your Honor. 18 

 JUDGE McCARRICK:  All right.  Any objection to the receipt 19 

of respondent’s 3? 20 

 MS. ALONSO:  No objection, Your Honor. 21 

 JUDGE McCARRICK:  3 is received. 22 

(Respondent Exhibit 3 received into evidence)    23 

 MR. HIGH:  All right. 24 

Q BY MR. HIGH:  Now, according to this document,  25 
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Mr. Reggensberg, it says date notice given 7/10/2011. 1 

A Yes.  I see it. 2 

Q Now July 10 wouldn’t that be the same day as the -- the 3 

day after the picnic? 4 

A Yes. 5 

Q Is that date incorrect? 6 

A It is incorrect. 7 

Q Okay.  You’re sticking with your recollection that you 8 

told David Townsend that you were quitting on July the 8th, 9 

which is a Friday? 10 

A Yes. 11 

Q Okay.  And this says the last day worked was 7/11 of 2011, 12 

which would be a Saturday.  I’m sorry.  Sunday. 13 

A No.  My last day was on Monday. 14 

Q I’m sorry? 15 

A My last day was on a Monday. 16 

 JUDGE McCARRICK:  The 11th’s a Monday. 17 

 MR. HIGH:  I’m sorry? 18 

 MR. ORTEGA:  The 11th is a Monday. 19 

 JUDGE McCARRICK:  It’s a Monday in July, yeah. 20 

 MR. HIGH:  All right.  Well, then I think we’re -- 21 

 JUDGE McCARRICK:  Assuming the government calendar is 22 

correct. 23 

 MR. HIGH:  Okay.  All right.  Then I misspoke.  July 11th 24 

then would be a Monday.  July 11th, 2011 is a Monday. 25 
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Q BY MR. HIGH:  And that was the last day you worked was 1 

Monday, July 11th, correct? 2 

A Yes. 3 

Q All right.  So, in terms of the last day worked as shown 4 

on Respondent’s Exhibit 3, that day is correct. 5 

A For the last day worked, yes. 6 

Q Okay.  All right.  And you did tell David Townsend you 7 

were unhappy with dispatch, didn’t you? 8 

A No.  I told him I was unhappy with the job because I 9 

couldn’t make any money. 10 

Q And is that because of the way the loads were being 11 

dispatched? 12 

A Yes. 13 

Q Now you signed this then after this picnic thing, right? 14 

A Yes. 15 

Q All right.  Now, when you informed David Townsend that you 16 

were resigning, did you say you did that by telephone? 17 

A Yes, I did. 18 

Q Why by telephone? 19 

A I was in Cortez, Colorado and I called and I told him. 20 

Q What were you doing in Cortez, Colorado? 21 

A Delivering gas. 22 

Q And why would you be in Cortez, Colorado and call your 23 

supervisor and say I’m quitting? 24 

A Because I had called my bank to see what I got paid for 25 
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the payday and I was unhappy with the pay and I told him I was 1 

going to put my two weeks notice in. 2 

Q Did you tell him that you’d drive the truck back from 3 

Colorado to Gallup? 4 

A Yes. 5 

Q And do you recall what David Townsend said back to you in 6 

this telephone conversation?  7 

A All he said was okay. 8 

Q Okay.  Didn’t ask you why or -- 9 

A No. 10 

Q Okay.  And that would have been the Friday, July 8th? 11 

A Yeah. 12 

Q Do you remember about what time of day it was? 13 

A Not really.  It was just probably it was after probably 14 

about nine o’clock, ten o’clock in the morning. 15 

Q So you worked days then? 16 

A Yes. 17 

Q So you would have started around five o’clock in the 18 

morning? 19 

A Yes. 20 

Q And how long is it from Gallup to Cortez? 21 

A About two and a half hours. 22 

Q All right.  It’s summertime so it’s easy over the 23 

mountains? 24 

A Yes. 25 
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Q So -- all right.  And you made the call when you were in 1 

Cortez, Colorado.  And do you remember about what time you got 2 

back to Gallup? 3 

A Probably about -- probably about two o’clock in the 4 

afternoon. 5 

Q All right.  When you do that Cortez run, can you do two 6 

loads or is that a one load day? 7 

A They were only giving me one load a day. 8 

Q All right.  And you would -- so you got back around 2:00 9 

something you said? 10 

A Yes. 11 

Q Did you then go home? 12 

A Yes. 13 

Q And where did you typically deliver to Mr. Reggensberg? 14 

 JUDGE McCARRICK:  At what point in time? 15 

Q BY MR. HIGH:  Let’s say June or July before you resigned.  16 

Tell us what your normal deliveries were if they were normal.  17 

What -- 18 

A There weren’t any normal deliveries.  Just wherever they 19 

dispatch you that’s where you go. 20 

Q All right.  Well, tell us some of the cities that you 21 

would go to to deliver. 22 

A Albuquerque.  This one here, like I said, was in Cortez.  23 

Mostly New Mexico.  Most times Albuquerque or Gallup or just 24 

around locally. 25 
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Q When you say locally, is that Gallup locally? 1 

A Yes. 2 

Q Okay.  All right.  Now you got back on Friday, around two 3 

o’clock, July the 8th and the next day you said was this picnic. 4 

A Yes. 5 

Q And where was that actually held? 6 

A At the McGaffey grounds. 7 

Q McGaffey? 8 

A Yes. 9 

Q Okay.  Is that a park? 10 

A It’s a state park. 11 

Q Okay.  And what kind of a picnic was it? 12 

A It was a company picnic. 13 

Q Being put on by Western Refining? 14 

A Yes. 15 

Q Do you know why?  Was it a safety award or celebration? 16 

What was it for?  Do you have any idea? 17 

A It was a company picnic for the company.  Just a company 18 

picnic as far as I knew. 19 

Q Was it for the drivers -- 20 

A Yeah.  It was for -- 21 

Q -- or for other people? 22 

A It was for Western Refining. 23 

Q Just anyone in the world? 24 

A Anybody in Western Refining. 25 
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Q Okay.  So it wasn't limited to the drivers? 1 

A No. 2 

Q How many people would you estimate were there? 3 

A Total probably about a hundred I guess. 4 

Q Okay.  And was it a cook out or catered or -- 5 

A I think it was a cookout. 6 

Q Did they spring for beer? 7 

A I don’t know.  I don’t drink. 8 

Q No.  Was beer available to people? 9 

A I don’t -- 10 

 MS. ALONSO:  Objection.  Asked and answered. 11 

 JUDGE McCARRICK:  Overruled.   12 

A (continuing)  I don’t know. 13 

Q You didn’t see any? 14 

A I didn’t see any. 15 

Q But it was clearly a social setting? 16 

A Yes. 17 

Q And I take it there were other drivers there? 18 

A Yes. 19 

Q And you said you talked -- you had conversations at 20 

different times with David Townsend and Steve Curtwright? 21 

A Yes. 22 

Q Did you talk with any other supervisors of Western 23 

Refining? 24 

A Those were the only two that I seen there. 25 
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Q All right.  They’re the only two you saw? 1 

A Or that I knew. 2 

Q All right.  So the answer would be no, those are the only 3 

two you talked to? 4 

A Yeah. 5 

Q Did you talk with any other drivers while you were there? 6 

A Yes. 7 

Q Now what prompted your first discussion -- well, let me 8 

back up.  Again, I don’t want to get -- I want it to be clear 9 

and not unclear.  Who did you talk to first at the picnic?  10 

David Townsend or Steve Curtwright? 11 

A David Townsend. 12 

Q Okay.  So first is David Townsend.  Did you go seek him 13 

out? 14 

A He was right there delivering -- giving out the company 15 

shirts.  So I went out to seek him out for a shirt. 16 

Q Giving out company shirts? 17 

A Yes. 18 

Q Okay.  So you went to get a shirt from him? 19 

A Yes, I did. 20 

Q Okay.  Did he give you a shirt? 21 

A Yes. 22 

Q And is that -- tell me the conversation you had at this 23 

first time when you got the shirt. 24 

A I asked him where the shirts were and he gave me a bag 25 
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with the shirts that I had ordered. 1 

Q Now are these shirts that you purchased or -- 2 

A No.  The company provided them. 3 

Q Okay.  You just gave them your size and they got the size 4 

and put them in a bag for you? 5 

A Yes. 6 

Q Okay.  And did he tell you where your bag was? 7 

A He had went and retrieved it. 8 

Q Okay.  And what else did you and David Townsend talk about 9 

at this first encounter? 10 

A That was it. 11 

Q Now this is the same David Townsend that you had told the 12 

day before in a telephone conversation that you were quitting? 13 

A Yes. 14 

Q Okay.  But he gave you the shirts? 15 

A Yes. 16 

Q And how long did this first encounter with David Townsend 17 

last would you estimate? 18 

A Probably about five minutes. 19 

Q All right.  Was anything said other than about the shirts? 20 

A No. 21 

Q Five minutes is a long time to talk about shirts? 22 

A No.  Well, Tommy got there.  I asked for the shirts and he 23 

got them and brought them back and that was it. 24 

Q All right.  And how long after that did you have the 25 
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second -- well, let me say I a different way.  Withdraw that. 1 

Who was the next person you talked to?  Either David Townsend 2 

again or Steve Curtwright? 3 

A Steve Curtwright. 4 

Q Okay.  And about how long after this conversation with 5 

David Townsend where you got your shirts did you have what 6 

would be the first conversation between you and Steve 7 

Curtwright? 8 

A A couple hours. 9 

Q All right.  So you were hanging out there at the picnic? 10 

A Yes. 11 

Q And I assume you got food and ate it -- 12 

A Yes. 13 

Q -- and talked with people around there and visited. 14 

A Yes. 15 

Q Okay.  Were you hanging out with anyone in particular? 16 

A Not really. 17 

Q Just other drivers? 18 

A Other drivers and my kids. 19 

Q Your kids? 20 

A Yes. 21 

Q Did you have your wife with you? 22 

A I’m not married. 23 

Q Okay.  How old are your kids? 24 

 MS. ALONSO:  Objection.  Relevance. 25 
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 JUDGE McCARRICK:  Overruled.   1 

A They’re 14 and 7. 2 

Q Okay.  And you had them with you at this social outing? 3 

A Yes. 4 

Q Okay.  And were they present with you when you had this 5 

first conversation with David Townsend -- 6 

A No. 7 

Q -- about the shirts? 8 

A Oh.  The shirts, yes. 9 

Q Okay.  And then a couple hours later you had the first 10 

conversation with Steve Curtwright? 11 

A Yes. 12 

Q Okay.  And was that also here at this picnic? 13 

A Yes. 14 

Q Where did -- did you seek out Steve Curtwright or did he 15 

seek you out? 16 

A He seeked me out. 17 

Q Okay.  He walked up to you? 18 

A Yes. 19 

Q All right.  And where were you when he walked up to you? 20 

A I was sitting at one of the tables under the canopy. 21 

Q All right.  Were your children with you? 22 

A No. 23 

Q All right.  Was anyone else with you? 24 

A Just some other drivers there. 25 
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Q I’m sorry? 1 

A Just some other drivers there. 2 

Q All right.  Who? 3 

A Thompson Thomas.  Alan Parra.  Bennett Begay or Benson 4 

Begay. 5 

Q So they would have been what, yourself plus four other 6 

drivers sitting at this table? 7 

A Yes. 8 

Q Were you sitting there eating? 9 

A No. 10 

Q Just chatting? 11 

A Just chatting. 12 

Q And Steve Curtwright walked up to the table? 13 

A Yes. 14 

Q All right.  And tell us what you recall Steve Curtwright 15 

saying at this meeting? 16 

A Steve walked up to the table, sat right next to me, and we 17 

were talking in a low voice, asked me what was going on. 18 

Q Why don’t you tell -- what I’d like you to do is tell me 19 

as best you can recall, Mr. Reggensberg, every word that you 20 

heard Steve Curtwright speak that you heard with your own ears. 21 

A He asked me what was going on as far as work and I told 22 

him, I said, I had to do what I needed to do to, you know, 23 

survive, and he said okay and he got up and walked away. 24 

Q How long had you known Steve Curtwright? 25 
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A Since ’97. 1 

Q Ever since you went to work for the old Giant? 2 

A Right. 3 

Q Okay.  Would you say you got along with Steve Curtwright? 4 

A Yes. 5 

Q As far as you know was there anything between you and him 6 

that you would call bad blood? 7 

A No. 8 

Q Did he seem to be concerned about you when he sat down and 9 

spoke these words? 10 

 MS. ALONSO:  Objection.  Calls for speculation. 11 

 JUDGE McCARRICK:  Overruled.   12 

A Not really. 13 

Q Do you think he was being sincere about asking you what’s 14 

going on? 15 

A No. 16 

Q And how long did this encounter with Steve Curtwright take 17 

place? 18 

A Just probably about a minute and a half, two minutes. 19 

Q All right.  And was the what Steve Curtwright said and 20 

what you said back to him was that in a low voice or would it 21 

be a voice that these other people could have overheard? 22 

A It was a low voice. 23 

Q You don’t think they could have overheard it? 24 

A I don’t think so. 25 
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 MS. ALONSO:  Objection. 1 

 JUDGE McCARRICK:  Overruled. 2 

Q BY MR. HIGH:  All right.  Now the next -- as I understand 3 

it, there were some other conversations between you and David 4 

Townsend and Steve Curtwright, right? 5 

A Yes. 6 

Q All right.  After this conversation at the table with the 7 

other drivers, what was the next conversation you had with 8 

either Townsend or Curtwright? 9 

A Curtwright told me that -- 10 

Q Well, let’s talk about -- tell me who the person is. 11 

A Curtwright. 12 

Q All right.  So the next meeting would be with Steve 13 

Curtwright.  Now where did this take place? 14 

A In the same location -- 15 

Q All right.   16 

A -- later in the day. 17 

Q Still at the table? 18 

A No.  Underneath one of the canopies -- one of the other 19 

canopies. 20 

Q All right.  You’re still at the picnic? 21 

A Right. 22 

Q All right.  How much after the conversation at the table 23 

with the other drivers how much time elapsed before this next 24 

encounter with Steve Curtwright? 25 
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A Probably about an hour, hour and a half.  1 

Q All right.  And where were you when it took place? 2 

A We were right there at the picnic area still. 3 

 JUDGE McCARRICK:  Were the same drivers present? 4 

 THE WITNESS:  No.  No.  There were other people coming and 5 

going all the time. 6 

 MR. HIGH:  Your Honor, at this time -- I just started out 7 

here.  I forgot to ask for the Jencks statements when I started 8 

here.  At this time I would ask the acting General Counsel to 9 

produce for cross-examination to produce any statements covered 10 

by Jencks. 11 

 MS. ALONSO:  Your Honor, I object.  He’s waived -- he’s 12 

waived the timing of that.  He should have asked at the time, 13 

at the beginning of -- 14 

 JUDGE McCARRICK:  He can ask any time after the witness 15 

has given testimony.  The witness is still giving testimony.  I 16 

believe it’s still appropriate for Jencks statements to be 17 

produced. 18 

 MR. GIANNOPOULOS:  Off the record, Your Honor? 19 

 JUDGE McCARRICK:  Off the record. 20 

(Off the record) 21 

 JUDGE McCARRICK:  On the record. 22 

 All right. 23 

 MS. ALONSO:  Let the record that I’m handing Charley High 24 

an affidavit dated March 12th.  I’m sorry.  The 1st of March, 25 
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2012.  Seven pages with one attachment. 1 

 JUDGE McCARRICK:  Very good.  The record will so reflect.  2 

If I’m not mistaken -- I’ve still got my watch on Pacific coast 3 

time, but I believe it’s a quarter to 12:00.  Let’s take a 4 

break for lunch at this time.  That’ll give Mr. High an 5 

opportunity to review the affidavit.  Then we’ll continue the 6 

examination after lunch at 1:15.   7 

(Whereupon, the hearing in the above-mentioned matter was 8 

recessed for lunch) 9 

AFTERNOON SESSION 10 

 JUDGE McCARRICK:  Mr. High, let’s continue the cross-11 

examination of Mr. Reggensberg. 12 

 MR. HIGH:  Thank you, Your Honor. 13 

CONTINUED CROSS-EXAMINATION 14 

Q BY MR. HIGH:  Mr. Reggensberg, when we broke for lunch we 15 

were talking about the conversations that you had with David 16 

Townsend and Steve Curtwright at this company picnic in Gallup. 17 

A Yes. 18 

Q And I’m going to pick up where we left off.  When we last 19 

were talking, we were talking about the second conversation you 20 

had with Steve Curtwright and you had told me that it was about 21 

an hour or hour and a half after the earlier conversation you 22 

had had with Curtwright which was at the table with the other 23 

drivers. 24 

A Right. 25 
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Q Okay.  Where did this second conversation with Steve 1 

Curtwright take place? 2 

A It was in the same general area.  We weren’t at the 3 

tables, though. 4 

Q Just standing up? 5 

A Yes. 6 

Q It’s still at the picnic? 7 

A Yes. 8 

Q And how long were you at the picnic?  Did you stay all 9 

day? 10 

A Yes. 11 

Q All right.  And most of the day would be what? 12 

A Probably a good -- probably a good five hours or so.  Five 13 

or six hours. 14 

Q And do you recall about what time of day this second 15 

conversation with Steve Curtwright would have taken place? 16 

A That was already in the afternoon.  People were getting 17 

ready to leave already. 18 

Q So it was later in the afternoon? 19 

A Yes. 20 

Q All right.  And how did this come about?  Did you go up to 21 

him?  Did he come up to you? 22 

A I went up to him and I told him I was going to be leaving 23 

the for the -- you know, from the picnic and -- 24 

Q I’m sorry.  Leaving the what? 25 
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A Leaving the picnic area. 1 

Q Oh, okay. 2 

A I told him I was getting ready to go home.  And that’s 3 

whenever we had our second conversation. 4 

Q Okay.  Tell me if you will as best you recall the words 5 

you spoke to him and the words he spoke back to you. 6 

A I told him I was getting ready to leave, you know, and 7 

have a good day and that’s whenever he asked me -- well, that’s 8 

when he stated that David Townsend told him that I was supposed 9 

to be having a union meeting at my house that day and I told 10 

him no and I had asked David, later after Steve and I finished 11 

talking, I asked David -- 12 

Q Excuse me.  Let’s just stick with the conversation with 13 

Steve Curtwright.  And this was at the point when you’re 14 

getting ready to leave the picnic? 15 

A Yes. 16 

Q You go up to Steve Curtwright and you tell him good day or 17 

good-bye, whatever the words you said and he said back to you 18 

now that you heard with your own ears? 19 

A Just have a good day. 20 

Q All right.  And then you said back to him what? 21 

A I said I was getting ready to leave.   And that was it.  22 

And that’s whenever he told me that he heard I was supposed to 23 

have a -- be having a union meeting at my house on that 24 

particular day. 25 
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Q All right.  So your testimony is, after you told him you 1 

were leaving and he good day or whatever -- 2 

A Uh huh. 3 

Q -- you say then Steve Curtwright said something to you 4 

about a union meeting at your house? 5 

A Yes. 6 

Q Okay.  Now tell us as close you recall the words that you 7 

heard with your own ears that Steve Curtwright spoke to you 8 

that day. 9 

A He said I thought you were supposed to have a union 10 

meeting at your house that day.  And I said no.  I said who 11 

told you that.  And he said, well, David Townsend told me.  And 12 

I said no.  I said I’ve been here all day long. 13 

Q All right.   14 

A And how could I be in a meeting if I was here.  And when I 15 

-- that was the extent of that conversation -- and, when I 16 

asked David Townsend -- 17 

Q Excuse me.  Let’s just stick with this one. 18 

A Okay. 19 

Q All right.  And after Steve Curtwright said that to you, 20 

you said back to him how can I do that if I’m here all day, 21 

right? 22 

A Right.   23 

Q All right.  Did that end the conversation? 24 

A Yes. 25 
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Q All right.  And you left the picnic? 1 

A No.  I spoke with David Townsend. 2 

Q All right.  So you left Steve Curtwright and then you -- 3 

did you see David Townsend? 4 

A Yes. 5 

Q All right.  And where did you find him? 6 

A He was over there by the door that enters into the main 7 

building right there at that little hall that they have up 8 

there. 9 

Q All right.   10 

 JUDGE McCARRICK:  And how long after you spoke with Mr. 11 

Curtwright was this? 12 

 THE WITNESS:  Just a couple minutes when I found David. 13 

Q BY MR. HIGH:  So this second conversation with David 14 

Townsend was just a few minutes after the conversation with 15 

Steve Curtwright ended? 16 

A Yes. 17 

Q Okay.  And how long did the prior conversation with Steve 18 

Curtwright last? 19 

A It was just that long.  About a minute or so. 20 

Q Okay.  And then you said you sought out David Townsend? 21 

A Yes. 22 

Q And help us understand where it is you found him. 23 

A Like I said, he was just, maybe -- maybe 20 feet from 24 

David. 25 
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Q Okay.  And we’re still at the -- still at the state park? 1 

A Still at the state park.  Still in the picnic area.  I 2 

just walked up to David, which was probably 20 feet away from 3 

where Steve was. 4 

Q Okay.   5 

A And I asked him why was he telling Steve I was having a 6 

union meeting at my house that day.  And David told me, well, 7 

that’s what a driver told me. 8 

Q That’s what the driver told him? 9 

A Yes. 10 

Q Okay.  Anything else that you said to David Townsend or 11 

that he said back to you that you can remember? 12 

A I asked David who was the driver.  And he refused to 13 

answer. 14 

Q Said what? 15 

A I asked him who the driver was -- 16 

Q Uh huh. 17 

A -- and he refused to answer. 18 

Q Well, did you speak words? 19 

A Yes. 20 

Q What did you speak? 21 

A I asked him -- I said who was the driver that told you I 22 

was having a meeting at my house.  And he said, well, it’s 23 

nobody.  Don’t worry about it. 24 

Q He said no one? 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

243 

A Yes. 1 

Q And how long did this conversation take place? 2 

A It was just that long.  Just maybe 30 seconds and that was 3 

it. 4 

Q All right.  Did you then leave the picnic? 5 

A Yes, I did. 6 

Q Was anyone else present at this last discussion that you 7 

had with David Townsend other than you and David Townsend? 8 

A No. 9 

Q Anyone in an area where you thought they might have 10 

overheard? 11 

A No. 12 

Q Did you then leave the picnic? 13 

A Yes, I did. 14 

Q And what time would you estimate you left the picnic? 15 

A It was in the afternoon.  I don’t recall exactly what 16 

time.  Closer to -- 17 

Q Late or early? 18 

A It was late in the afternoon. 19 

Q Okay.  Now at the time these conversations took place you 20 

had already told David Townsend you were quitting? 21 

A Yes. 22 

Q Had you told Steve Curtwright that you were quitting? 23 

A No. 24 

Q In any of these conversations did Steve Curtwright say 25 
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anything to you about knowing you had -- were going to quit? 1 

A No.  David Townsend told me that he had -- 2 

Q Steve Curtwright? 3 

A No. 4 

Q Okay.  And it was on a Saturday.  How many days a week 5 

were you working? 6 

A We were working five days a week and two days off. 7 

Q All right.  And so were you off this Saturday? 8 

A Yes. 9 

Q And was your next day off Sunday? 10 

A I think I was off on the -- I think I was working --  11 

worked six days that week so I could make some money. 12 

 JUDGE McCARRICK:  Were you working Sunday, though -- 13 

 THE WITNESS:  No 14 

 JUDGE McCARRICK:  -- after the picnic? 15 

 THE WITNESS:  Yes.  I worked Sunday after the picnic. 16 

Q BY MR. HIGH:  That Sunday after the picnic -- 17 

A Yes. 18 

Q -- it’s your testimony you worked? 19 

A Yes. 20 

Q All right.  And then did you work the Monday after the 21 

picnic? 22 

A Yes. 23 

Q How do you remember that? 24 

A Because I did it. 25 
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Q I’m sorry? 1 

A Because I did it. 2 

Q Because you have a good recollection of it? 3 

A Yes. 4 

Q And then what day then did you meet with David Townsend to 5 

sign Respondent’s Exhibit No. 3? 6 

A That was that Monday. 7 

Q And that we’ve already decided that’s going to be July 8 

11th? 9 

A Right. 10 

Q Okay.  And you went into work that day? 11 

A Yes, I did. 12 

Q Do you recall about what time you went to work? 13 

A About 5:00 in the morning. 14 

Q And you said you did one load and came back for a second 15 

one? 16 

A Yes. 17 

Q And that’s when you were told go see David Townsend? 18 

A Yes. 19 

Q And that’s when you signed Respondent’s Exhibit No. 3? 20 

A Correct. 21 

Q Now, when you called from Cortez, Colorado to tell David 22 

Townsend that you were quitting, did you tell him when you were 23 

going to quit? 24 

A I told him I was putting my two weeks notice in starting 25 
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that day.  So my last day would have been -- I don’t have a 1 

calendar.  I couldn’t tell you, but it was -- 2 

Q But your testimony is you did tell David Townsend that you 3 

were giving a two week notice? 4 

A Yes. 5 

Q All right.  And that would have been starting on July the 6 

8th? 7 

A Correct. 8 

Q Okay.  Now, when you met with David Townsend and it’s your 9 

testimony on Monday, July 11th, and he said words to the effect 10 

that he was accepting your resignation that day? 11 

A Right. 12 

Q Were you paid for that two week period? 13 

A Yes. 14 

Q All right.  So, instead of working out the two weeks, the 15 

company just paid you? 16 

A Yes.  They said they would pay me for it. 17 

 JUDGE McCARRICK:  So the two weeks after July the 8th were 18 

paid? 19 

 THE WITNESS:  Right. 20 

 JUDGE McCARRICK:  Okay.   21 

Q BY MR. HIGH:  And do you know if that’s ever happened to 22 

anybody else? 23 

A Yes, it has. 24 

Q So you were aware that other people who have quit have 25 
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been paid for the two weeks instead of letting them work? 1 

A Well, I know that they -- I don’t know about getting paid, 2 

but I know they let them go right away. 3 

Q Okay.   4 

 JUDGE McCARRICK:  Well, I don’t think that was the 5 

question.  The question was do you know if anybody was paid for 6 

two weeks. 7 

 THE WITNESS:  I don’t know if they were paid. 8 

 JUDGE McCARRICK:  All right.   9 

Q BY MR. HIGH:  But you are aware that some people when they 10 

give notice of resignation have left right away instead of 11 

staying there another two weeks? 12 

A It was per the company’s decision, yeah. 13 

Q But you are aware of those things happening? 14 

A Yes. 15 

Q Okay.  Now did you ever have a conversation with Steve 16 

Curtwright about -- or after you told the company you were 17 

quitting, did you ever tell Steve Curtwright about why you were 18 

quitting? 19 

A He asked me to call him when -- 20 

 JUDGE McCARRICK:  No.  Te conversation is just did you 21 

have a conversation. 22 

 THE WITNESS:  Yes, we did. 23 

 JUDGE McCARRICK:  All right.   24 

Q BY MR. HIGH:  Okay.  And do you recall how long after your 25 
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July 8th notice that happened? 1 

A It was on that Monday morning. 2 

Q That Monday morning would be July 11th? 3 

A Yes. 4 

Q All right.  And how did it come about that you talked with 5 

Steve Curtwright that Monday, July 11th? 6 

A I had a note in my box to call him. 7 

Q And did you call him? 8 

A Yes, I did. 9 

Q And did you talk to him on the phone, in person, how? 10 

A On the phone. 11 

Q Was this before or after you met with David Townsend? 12 

A It was before. 13 

Q All right.  And tell me what it is you said to Steve 14 

Curtwright and what he said back to you. 15 

A I told him that I was leaving and my reason was I was not 16 

making enough money there anymore.  And he said, well, it is 17 

what it is.  And he said good luck. 18 

Q You said he left a note in your box? 19 

A Somebody left a note in my box to call Steve. 20 

Q Okay.  Anything else you recall being said in that 21 

conversation? 22 

A He asked me to call HR, which I did. 23 

Q All right.  Who’s HR? 24 

A Human resources down in Tempe. 25 
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Q All right.  Did you make that call? 1 

A Yes, I did. 2 

Q All right.  Was that before or after you met with David 3 

Townsend? 4 

A That was before. 5 

Q All right.  And who’d you talk to in HR? 6 

A I believe it was Pamela Scott. 7 

Q All right.  Do you know or were you just guessing? 8 

A I think it was her.  I’m pretty sure it was Pamela Scott 9 

that answered the phone. 10 

Q All right.  And tell me what it is you said to her and 11 

what she said back to you as best you can recall. 12 

A I told her I was leaving the company and they had my two 13 

weeks notice.  And she asked me why.  And I told her lack of 14 

work or because of dispatch.  And she said okay. 15 

Q And you made this call because Steve Curtwright told you 16 

to? 17 

A Yes. 18 

Q Okay.  Anything else you recall being said during that 19 

conversation with HR, whether you said it or the person on the 20 

other end of the line? 21 

A No.  It was a real short conversation. 22 

Q Okay.  And then you went to see David Townsend? 23 

A I had made those phone calls en route to my delivery and 24 

then when I came back I saw David Townsend. 25 
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Q Okay.  At any time did you ever tell anyone that you were 1 

leaving Western Refining to go to work for DOT? 2 

A I did that after I had left work.  After I had already -- 3 

 JUDGE McCARRICK:  The answer is yes? 4 

 THE WITNESS:  Yes. 5 

 JUDGE McCARRICK:  Okay.   6 

Q BY MR. HIGH:  All right.  Who did you tell at Western 7 

Refining that you were leaving Western Refining to go to work 8 

for DOT? 9 

A It was Debbie Raymond’s helper.  I forget his name.  He 10 

was one of the -- he worked opposite of Debbie Raymond. 11 

Q Did you ever go to work for DOT? 12 

A No. 13 

Q Had you applied there? 14 

A No. 15 

Q Why would you tell someone you were going to work for DOT? 16 

A Because I heard David and Steve were eavesdropping on my  17 

conversation. 18 

Q I’m sorry? 19 

A David and Steve were eavesdropping on my conversation. 20 

Q So you just made something up to throw them off the track 21 

or something? 22 

A Yes. 23 

Q Now you were already gone by this time, right? 24 

A Yes. 25 
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 JUDGE McCARRICK:  I’m not sure.  When was this 1 

conversation? 2 

 MR. HIGH:  It was after the meeting with David Townsend. 3 

 THE WITNESS:  It was after I had already -- it was about a 4 

week later.  5 

 JUDGE McCARRICK:  A week later.  Okay.  So, roughly, the 6 

18th of -- 7 

 THE WITNESS:  July. 8 

 JUDGE McCARRICK:  -- July, roughly.  All right. 9 

Q BY MR. HIGH:  Were you already then working for Bulk 10 

Trans? 11 

A Yes. 12 

Q And it’s your belief that David Townsend and Steve 13 

Curtwright were somehow monitoring you conversations while you 14 

were working for this common carrier? 15 

A I know they have. 16 

Q And you believe that, don’t you? 17 

A Yes, I do. 18 

Q All right, Mr. Reggensberg.  I want to ask you a couple of 19 

questions here.  You did give an affidavit to the NLRB, didn’t 20 

you? 21 

A Yes, I did. 22 

Q And you understood this was under oath when you gave the 23 

affidavit? 24 

A Yes, I did. 25 
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Q And you understand that your testimony here today is under 1 

oath? 2 

A Yes. 3 

Q And you’re sworn to tell the truth in both places? 4 

A Correct. 5 

Q And you did that to the best of your ability, right? 6 

A Yes. 7 

Q Sorry? 8 

A Yes. 9 

Q Now the affidavit you gave to the NLRB is dated March 1.  10 

Does that sound about right, the day you gave it? 11 

A Yes. 12 

 JUDGE McCARRICK:  Is that 2011? 13 

 MR. HIGH:  12. 14 

 JUDGE McCARRICK:  12. 15 

 MS. ALONSO:  Objection, Your Honor.  He should show the 16 

witness the affidavit. 17 

 JUDGE McCARRICK:  Well, we’re just trying to establish the 18 

dates and so, when the time comes, if there’s any impeachment, 19 

we’ll make sure of that.  We’re just setting the background 20 

here. 21 

Q BY MR. HIGH:  Do you recall about how long it took you to 22 

give that affidavit? 23 

A About four hours. 24 

Q Okay.  But you weren’t rushed in terms of giving it, were 25 
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you? 1 

A No. 2 

Q You took your time and you thought through it and that 3 

kind of thing? 4 

A Yes. 5 

Q All right.  Let me show you -- 6 

 JUDGE McCARRICK:  Why don’t you show counsel which 7 

sections will be referred to. 8 

 MR. HIGH:  All right. 9 

 JUDGE McCARRICK:  At least, initially on this... 10 

 MR. HIGH:  Right. 11 

 JUDGE McCARRICK:  Is that an original or is that a copy?  12 

 MR. GIANNOPOULOS:  That’s a photocopy. 13 

 JUDGE McCARRICK:  You can write on it if you want as far 14 

as I’m concerned as long as it’s not the original. 15 

 MR. GIANNOPOULOS:  Well, we’ll be asking for it back. 16 

 JUDGE McCARRICK:  Yeah.  Maybe that’d make it easier. 17 

 MR. HIGH:  I think I can just... 18 

 JUDGE McCARRICK:  In fact, if you want to, if there’s a 19 

section that you believe is impeachable, we’ve all got copies 20 

of the affidavit.  At least, counsel has.  If you want to read 21 

it into the record -- 22 

 MR. HIGH:  I’m going to have him read it. 23 

 JUDGE McCARRICK:  I don’t want him to read it. 24 

 MR. HIGH:  Oh.  Okay. 25 
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 JUDGE McCARRICK:  I mean, if you want to read it into the 1 

record -- 2 

 MR. HIGH:  Okay. 3 

 JUDGE McCARRICK:  -- I mean counsel will know what you’re 4 

reading and we’ll all be in agreement that that’s what the 5 

affidavit says. 6 

 MR. HIGH:  Okay.  All right.  We can do that. 7 

 JUDGE McCARRICK:  I think it’s quicker that way than -- 8 

 MR. HIGH:  Okay.  Let me first have him look at the 9 

signatures on that. 10 

 JUDGE McCARRICK:  Sure. 11 

 MS. ALONSO:  What portions are you -- 12 

 JUDGE McCARRICK:  He’s just asking him to verify his 13 

signature. 14 

Q BY MR. HIGH:  I’m going to show you, sir, the very first 15 

page of this document.  And that has your name on it, does it 16 

not? 17 

A Yes. 18 

Q And I’m going to show you the very last page.  Actually, 19 

it’s the next to the last page and it has your typed name and 20 

then a signature.  Is that your signature? 21 

A Yes. 22 

Q And it’s got a date of 1 M-a-r 12? 23 

A Correct. 24 

Q And that is your signature, correct? 25 
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A Yes. 1 

Q All right.  And you understand that it says you read it 2 

and fully understand that it’s true and correct? 3 

A To the best of my knowledge. 4 

Q Okay.  And I want to ask you about on Page 5 of this 5 

affidavit -- 6 

 JUDGE McCARRICK:  At lines? 7 

Q BY MR. HIGH:  -- Line 4.  I want to read this paragraph 8 

Mr. Reggensberg, because it talks about the picnic and you told 9 

us all about the picnic.  Here’s what the affidavit says about 10 

the picnic starting on Line 4.  It’s Paragraph 10 of the 11 

affidavit.  On or about Saturday, July 9, 2010 Western held its 12 

annual company picnic at a park in McGaffey --  13 

M-c-G-a-f-f-e-y -- New Mexico.  I attended the picnic with my 14 

sons.  At the picnic I was sitting at a table when supervisor 15 

Steve Curtwright approached me.  Curtwright asked me what was 16 

going on.  I told him I was enjoying the picnic.  Curtwright 17 

said he thought I was having a union meeting at my house and 18 

said that is what David had told him.  I asked how I could be 19 

having a meeting if I was at the picnic.  Townsend did not say 20 

anything else, stood up and walked away.  I assume that’s a 21 

typographical -- 22 

 MR. GIANNOPOULOS:  We’ll stipulate, Your Honor, that --  23 

 JUDGE McCARRICK:  Yeah. 24 

 MR. GIANNOPOULOS:  We’ll stipulate that that -- as opposed 25 
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to having to lay a foundation with the witness, we will 1 

stipulate that that -- 2 

 JUDGE McCARRICK:  Yeah.  That’s what the affidavit says.  3 

And I assume that was a typo.  4 

 MR. HIGH:  I assume Townsend should be -- 5 

 JUDGE McCARRICK:  Should be Curtwright -- 6 

 MR. HIGH:  Okay. 7 

 JUDGE McCARRICK:  -- from its context. 8 

 MR. HIGH:  Okay. 9 

Q BY MR. HIGH:  And then it goes on.  The next paragraph 10 

talks about something else.  That’s the entire conversation 11 

that you put in your affidavit about the picnic.  It says 12 

nothing about any conversations with David Townsend. 13 

 JUDGE McCARRICK:  Perhaps we can get a stipulation from 14 

counsel as to that insertion. 15 

 MR. GIANNOPOULOS:  Well, we’ll stipulate that what Mr. 16 

High read into the record is, what, Paragraph 10.  That’s all 17 

we’ll stipulate to. 18 

 JUDGE McCARRICK:  I understand that, but I don’t want to 19 

put the entire affidavit into the record and, if there’s no 20 

other mention of a conversation with Curtwright -- 21 

 MR. HIGH:  No.  David Townsend. 22 

 JUDGE McCARRICK:  Oh.  Townsend.  Now I’d like to get a 23 

stipulation from counsel if there’s no other mention of a 24 

conversation. 25 
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 MR. GIANNOPOULOS:  Other than the --  1 

 MR. HIGH:  Right. 2 

 MR. GIANNOPOULOS:  Right.  Other than the potential  3 

typo -- 4 

 JUDGE McCARRICK:  Yeah. 5 

 MR. GIANNOPOULOS:  -- with respect to that picnic, that’s 6 

all that -- 7 

 JUDGE McCARRICK:  Yeah. 8 

 MS. ALONSO:  Well, with respect to that meeting, though.  9 

There are other conversations with Curtwright mentioned 10 

throughout the affidavit. 11 

 JUDGE McCARRICK:  But he’s only talking about Townsend now 12 

at this point. 13 

 MR. HIGH:  I’m only talking about Townsend. 14 

 JUDGE McCARRICK:  Townsend. 15 

 MR. HIGH:  The affidavit says nothing about any 16 

conversation between Mr. Reggensberg and David Townsend. 17 

 JUDGE McCARRICK:  Other than that -- 18 

 MR. HIGH:  Other than typo.  That’s a typo, though. 19 

 JUDGE McCARRICK:  Well, all right. 20 

 MS. ALONSO:  But what about -- no.  We object to that.  I 21 

mean the following paragraph.  The following paragraph contains 22 

a conversation with David Townsend. 23 

 MR. HIGH:  That’s not at the picnic. 24 

 JUDGE McCARRICK:  Right.  We’re talking about at the 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

258 

picnic, yes. 1 

 MR. HIGH:  I’m talking about at the picnic. 2 

 MR. GIANNOPOULOS:  Your Honor, if I may, we will stipulate 3 

that what Mr. High read into the record is what Paragraph 10 4 

says and that Paragraph 10 talks about the picnic and that, 5 

with respect to the picnic, there are no other conversations in 6 

the affidavit.  Now, with respect to this typo, you know, I 7 

can’t stipulate one way or the other. 8 

 MR. HIGH:  The typo’s not a big deal to me. 9 

 JUDGE McCARRICK:  All right.   10 

 MR. HIGH:  It’s just a typo. 11 

 JUDGE McCARRICK:  All right.  I understand.  And you’re 12 

offering that as an inconsistent statement? 13 

 MR. HIGH:  Yes.  He’s testified, at least, here about -- 14 

 JUDGE McCARRICK:  I understand.  15 

 MR. HIGH:  Okay. 16 

 JUDGE McCARRICK:  The reason I’m asking is the way I like 17 

to handle this is, if a statement’s coming in, it comes in 18 

under a hearsay exception and that would be a prior 19 

inconsistent statement and I assume that’s what you’re offering 20 

that portion of the affidavit for. 21 

 MR. HIGH:  Right.  22 

 JUDGE McCARRICK:  Any objection to that, that portion of 23 

the affidavit, coming in for that purpose, for impeachment 24 

purpose? 25 
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 MS. ALONSO:  No, Your Honor. 1 

 JUDGE McCARRICK:  All right.  It will be received.  I know 2 

there are different ways to handle impeachment.  I find this is 3 

the cleanest and fastest way to do it. 4 

 MR. HIGH:  And I don’t have any problems with it. 5 

Q BY MR. HIGH:  Now, Mr. Reggensberg, I want to ask you 6 

about another paragraph in here.  Paragraph 11 of this 7 

affidavit, which starts on Line 11 of Page 5 of the affidavit 8 

and goes through Line 16.  I’m going to read that.  It starts 9 

on Line 11 or -- 10 

 JUDGE McCARRICK:  It’s Paragraph No. -- 11 

 MR. HIGH:  11. 12 

 JUDGE McCARRICK:  11.  All right. 13 

Q BY MR. HIGH:  Now it says on or about Monday, July 11, 14 

2001 (sic) I had a day off but went to talk to David Townsend, 15 

period.  Let me stop there for a minute.  Is that your 16 

recollection or did you tell us you went to work the next day? 17 

A I worked on the -- 18 

 MR. GIANNOPOULOS:  Objection, Your Honor.  I think that 19 

mischaracterizes the testimony.  My understanding of the 20 

testimony is that he said he went to work on Sunday -- 21 

 JUDGE McCARRICK:  right. 22 

 MR. GIANNOPOULOS:  -- the next day after the picnic.  This 23 

says on Monday. 24 

 JUDGE McCARRICK:  Read it again. 25 
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 MR. GIANNOPOULOS:  What he just read into the record says 1 

on or about Monday, July 11th. 2 

 JUDGE McCARRICK:  Read it again, please. 3 

 MR. HIGH:  On or about Monday, July 11, 2011 I had a day 4 

off, but went to work to talk to David Townsend. 5 

 JUDGE McCARRICK:  All right.  Go ahead. 6 

 MR. HIGH:  It goes on. 7 

 JUDGE McCARRICK:  Right. 8 

 MR. HIGH:  Let me just go ahead and put it all in. 9 

 JUDGE McCARRICK:  All right.   10 

 MR. HIGH:  I approached him at his office at Western in 11 

Jamestown, New Mexico.  We were the only two present.  I walked 12 

into his office and asked him why he told Steve Curtwright that 13 

I was having a union meeting at my house on Saturday.  Townsend 14 

said that is what he had heard.  I told him I was at the picnic 15 

the entire day.  He said that is what he heard.  That ended the 16 

conversation and I walked out of the office.  Period.  End of 17 

the reading of the affidavit. 18 

Q BY MR. HIGH:  Now that’s what you said in the affidavit, 19 

right? 20 

A Right. 21 

 MR. GIANNOPOULOS:  Your Honor, the government will 22 

stipulate that that’s what that paragraph says. 23 

 JUDGE McCARRICK:  All right.  Very good.  The 24 

stipulation’s received. 25 
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Q BY MR. HIGH:  And my question, Mr. Reggensberg, is, if you 1 

had really had these conversations with David Townsend at the 2 

picnic on Saturday, there wouldn’t have been any need for you 3 

to go into his office on Monday, the 11th, and ask him what you 4 

told us you had talked to him about on Saturday, would there. 5 

A On Monday, the 11th, I worked and I had asked him again 6 

then 7 

Q So Monday, your testimony is, you asked him the same thing 8 

you had already asked him on Saturday? 9 

A Yes. 10 

Q And why did you feel compelled to ask him the same 11 

question twice? 12 

A Because in the Western handbook, if you’re accused of 13 

something, you have the right to know who’s accusing you of it. 14 

Q And that’s why you went in and asked him the same question 15 

on -- 16 

A That’s why. 17 

Q -- that you had already asked him about on Saturday? 18 

A Yes. 19 

 JUDGE McCARRICK:  Do you wish to offer that segment you 20 

read into the record? 21 

 MR. HIGH:  I would offer that as an inconsistent statement 22 

to his prior testimony. 23 

 JUDGE McCARRICK:  Any objection? 24 

 MR. GIANNOPOULOS:  No objection to it being put into the 25 
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record.  Obviously, we will take issue on whether there be 1 

inconsistencies or not of the testimony of which the record 2 

will read as it reads. 3 

 JUDGE McCARRICK:  For evidentiary purposes, I find that it 4 

is certainly arguable that it’s a prior inconsistent statement 5 

and, therefore, it can come into the record.  That’ll be 6 

received. 7 

 MR. HIGH:  I will return to acting General Counsel now the 8 

copy of Mr. Reggensberg’s affidavit. 9 

 JUDGE McCARRICK:  So reflected. 10 

 MR. HIGH:  Thank you.  I believe that’s all we have, Your 11 

Honor.  Thank you very much. 12 

 JUDGE McCARRICK:  All right.  Redirect. 13 

 MR. GIANNOPOULOS:  A couple questions, Your Honor.  Can we 14 

have a couple minutes? 15 

 JUDGE McCARRICK:  You can.  Off the record. 16 

(Off the record) 17 

 JUDGE McCARRICK:  Back on the record. 18 

 Okay, Ms. Alonso. 19 

REDIRECT EXAMINATION 20 

Q BY MS. ALONSO:  Mr. Reggensberg, Mr. High asked you some 21 

questions about being unhappy at the company -- 22 

A Excuse me? 23 

Q Mr. High asked you some questions about being unhappy at 24 

the company before you left. 25 
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A Yes. 1 

Q Did you tell other drivers you were unhappy before you 2 

left? 3 

A Mostly just Steve and David. 4 

 JUDGE McCARRICK:  You’re referring to -- Steve and  5 

David -- you’re referring to -- 6 

 THE WITNESS:  Steve Curtwright and David Townsend. 7 

 JUDGE McCARRICK:  Very good. 8 

Q BY MR. HIGH:  And what was the reason that you were 9 

unhappy? 10 

A Lack of work. 11 

Q Okay.  Did you talk about that with other drivers? 12 

A Yeah.  All the drivers were talking about that. 13 

Q Okay.  Now Mr. High also asked you some questions about 14 

getting paid for those two weeks. 15 

A Yes. 16 

Q Okay.  When did you get paid? 17 

A I just got my last paycheck in the mail. 18 

Q Okay.  Can you tell me what date? 19 

A It was just this past week. 20 

Q Okay.   21 

A I don’t know the exact date. 22 

Q Okay.  And -- 23 

 MR. GIANNOPOULOS:  Your Honor, obviously, the record 24 

reflects today is the 25th. 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

264 

 JUDGE McCARRICK:  So reflected. 1 

Q BY MR. HIGH:  So it was within the last seven days that 2 

you received the check? 3 

A Yes. 4 

Q Okay.  And did anyone contact you about that paycheck? 5 

A It was Margo or Marjo from Tempe that contacted me and 6 

asked me if I had received my last pay check.  And I told her 7 

no.  And she said she’d send it out. 8 

Q Okay.  Is this the first time you received that paycheck? 9 

A Yes. 10 

 JUDGE McCARRICK:  Had you made any inquiries about the 11 

paycheck between July 11th and April of this year? 12 

 THE WITNESS:  Yes, sir, I did. 13 

Q BY MS. ALONSO:  Why did you think that David Townsend and 14 

Steve Curtwright were eavesdropping on your conversation? 15 

A I was talking in a lower voice, so they really couldn’t 16 

hear, and they were in David’s office and we were probably at 17 

least six to eight feet away from them and whenever I  18 

mentioned DOT to this other individual, Steve jumped up right 19 

away and said so you’re moving to DOT, huh. 20 

 JUDGE McCARRICK:  To you? 21 

 THE WITNESS:  Yes.  To me. 22 

Q BY MS. ALONSO:  Now are you sure that at the company 23 

picnic that’s where Steve Curtwright came and told you that he 24 

thought you were having a union meeting at your house? 25 
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A I know we talked just a little bit and it might have been 1 

that Monday whenever I talked to him, but I know whenever he 2 

asked me about that he said about the union meeting at my house 3 

and he told me that David had told him. 4 

 MS. ALONSO:  No further questions, Your Honor. 5 

 JUDGE McCARRICK:  Any recross? 6 

 MR. HIGH:  Yes, I do. 7 

RECROSS-EXAMINATION 8 

Q BY MR. HIGH:  Is it your testimony you just received a 9 

check for the two week period in July 11th this last week? 10 

A Yes, sir. 11 

Q And you said you had asked about the check? 12 

A Yes. 13 

Q When? 14 

A After I had quit I asked when my final paycheck would be 15 

coming and they said it’d be in the mail within a couple weeks.  16 

I never got it and I called back and I just quit calling. 17 

Q All right.  How many times did you call about the check? 18 

A Probably four or five different times. 19 

Q Do you know who you talked with? 20 

A Probably talked to payroll.  It was different people, but 21 

I know that Marjo is the last one that contacted me. 22 

Q Do you know did you ever talk to anyone in HR? 23 

A No. 24 

Q Did they ever tell you that you weren’t going to get paid? 25 
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A No.  On this one day she said they were going to pay me 1 

for my last two weeks plus my vacation and any time I had left 2 

over from my vacation. 3 

Q All right.  So you were told on Monday, July 11th, that you 4 

were going to get paid for the two week period, you just never 5 

got the check? 6 

A Correct. 7 

Q And you kept following up and it just finally came? 8 

A It just barely got here. 9 

 JUDGE McCARRICK:  You say you spoke -- these 10 

conversations, these five or so conversations, you had about 11 

your paycheck, were they all with payroll? 12 

 THE WITNESS:  Yes. 13 

 JUDGE McCARRICK:  And payroll is where? 14 

 THE WITNESS:  In Tempe. 15 

 JUDGE McCARRICK:  Tempe. 16 

 MR. HIGH:  That’s all I have. 17 

 JUDGE McCARRICK:  Anything further? 18 

 MS. ALONSO:  Nothing further. 19 

 JUDGE McCARRICK:  All right, sir, thank you.  You’re free 20 

to go. 21 

 THE WITNESS:  All right. 22 

    (Witness excused) 23 

 JUDGE McCARRICK:  All right.  Let’s go off the record. 24 

(Off the record) 25 
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 JUDGE McCARRICK:  Back on the record. 1 

 All right.  Did you want to offer a document,  2 

Mr. Giannopoulos? 3 

 MR. GIANNOPOULOS:  Yes.  I have three documents that will 4 

be numbered General Counsel’s 26 -- 5 

 JUDGE McCARRICK:  Okay.  Do you want to mark them as a 6 

group, (a), (b), and (c) or do you want to offer them 7 

separately? 8 

 MR. GIANNOPOULOS:  It might be easier 26, 27, 28 or -- 9 

 JUDGE McCARRICK:  All right.   10 

 MR. GIANNOPOULOS:  -- or I can do them 26(a), (b), and 11 

(c).  That’d be fine. 12 

 JUDGE McCARRICK:  Either way.  Whatever you prefer. 13 

 MR. GIANNOPOULOS:  Let’s do (a), (b), and (c).  26(a) -- 14 

 JUDGE McCARRICK:  (a) through (c). 15 

 MR. GIANNOPOULOS:  -- is a printout from Google of the 16 

refinery and truck stop/Ciniza facility and I will make a 17 

representation for the record that these were printed out 18 

within the last week and with respect to No. 26(a), I would put 19 

a number 1 at the area where the refinery is. 20 

 MR. HIGH:  Well, I’d rather do that with testimony. 21 

 MR. GIANNOPOULOS:  Okay.  That’s fine. 22 

(General Counsel Exhibit 26(a) marked for identification)   23 

 MR. GIANNOPOULOS:  And I see the admission of 26(a). 24 

 JUDGE McCARRICK:  Any objection? 25 
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 MR. HIGH:  No objection. 1 

 JUDGE McCARRICK:  26(a) is received. 2 

(General Counsel Exhibit 26(a) received into evidence)   3 

 MR. GIANNOPOULOS:  Okay.  26(b) is a blow up of the top 4 

half of 26(a).  Approximately the top half.   5 

(General Counsel Exhibit 26(b) marked for identification)   6 

 MR. GIANNOPOULOS:  And I seek the admission of 26(b). 7 

 JUDGE McCARRICK:  Any objection? 8 

 MR. HIGH:  No objection. 9 

 JUDGE McCARRICK:  26(b) is received. 10 

(General Counsel Exhibit 26(b) received into evidence)   11 

 MR. GIANNOPOULOS:  And then 26(c) is a close up about the 12 

bottom half of 26(a). 13 

(General Counsel Exhibit 26(c) marked for identification)   14 

 MR. GIANNOPOULOS:  And I’ll seek the admission of 26(c). 15 

 JUDGE McCARRICK:  Any objection? 16 

 MR. HIGH:  No objection. 17 

 JUDGE McCARRICK:  26(c) is received. 18 

(General Counsel Exhibit 26(c) received into evidence)   19 

 MR. GIANNOPOULOS:  And, Your Honor, if I could just go off 20 

the record for one second to make the rest of -- 21 

 JUDGE McCARRICK:  Off the record. 22 

(Off the record) 23 

 JUDGE McCARRICK:  On the record. 24 

 All right.  Who would you call as your next witness? 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

269 

 MS. ALONSO:  Ever Rodriguez. 1 

 JUDGE McCARRICK:  Sir, would you come forward?  Right 2 

through here.  Over there by the chair.  Raise your right hand, 3 

sir. 4 

Whereupon, 5 

EVER RODRIGUEZ, 6 

having been first duly sworn, was called as a witness herein 7 

and was examined and testified as follows:   8 

 JUDGE McCARRICK:  Please be seated.  Would you state your 9 

name for the record, sir? 10 

 THE WITNESS:  Ever Rodriguez. 11 

 JUDGE McCARRICK:  And spell your first name. 12 

 THE WITNESS:  E-v-e-r. 13 

 JUDGE McCARRICK:  Okay, Ms. Alonso.  Or is it Mr. 14 

Giannopoulos? 15 

 MS. ALONSO:  I’ll have him. 16 

 JUDGE McCARRICK:  Okay.   17 

DIRECT EXAMINATION 18 

Q BY MS. ALONSO:  Ever, where are you employed? 19 

A Western Refining, Albuquerque, New Mexico. 20 

Q Okay.  And how long have you worked for Western Refining? 21 

A Since April of ’04.  About eight years.  Close to eight 22 

years. 23 

Q And what position do you have with Western? 24 

A Truck driver. 25 
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Q What type of products do you deliver? 1 

A It’s petroleum finished products. 2 

Q Ever, you need to speak up just a little bit. 3 

 JUDGE McCARRICK:  The microphone only picks your voice up 4 

for recording.  It doesn’t amplify it. 5 

 THE WITNESS:  Okay. 6 

 JUDGE McCARRICK:  So you speak up in a good strong voice.  7 

Thank you, sir. 8 

Q BY MS. ALONSO:  All right.  Now what are your general 9 

duties as a driver? 10 

A Deliver finished products to gas stations. 11 

Q And where do you fuel the trucks before you deliver? 12 

A Gallup, New Mexico.  Ciniza. 13 

Q And what’s the procedure to load a truck at Ciniza? 14 

A The procedure is to go in, check in. 15 

Q Okay.  Let’s stop there.  Where do you go and check in? 16 

A At the guard shack. 17 

Q At the guard shack? 18 

A It’s in Gallup. 19 

Q Okay.  How far is that from the rack? 20 

A Between 25 and 30 feet I’d say. 21 

A Okay. 22 

Q And what else is in the guard shack? 23 

A You’ve got a sign in clipboard -- 24 

Q Okay.   25 
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A -- and then you’ve got your meter information that you 1 

punch in for your load. 2 

Q Uh huh.  Okay.  And then is there a drivers room in  3 

that -- in the guard shack? 4 

A Yes, there is? 5 

Q Okay.  And how far is that drivers room from that sign in 6 

sheet? 7 

A About five feet. 8 

Q Okay.  So you first arrive and you sign in, is that right? 9 

A Yes. 10 

Q Okay.  What number do you punch in? 11 

A The number that’s on the dispatch sheet for that station, 12 

for that general load. 13 

Q Okay.  What do you do after you have punched in the 14 

number? 15 

A Okay.  You sign in.  You wait in line ‘til it’s your turn 16 

to load. 17 

Q Okay.  And where do you wait until it’s your turn to load? 18 

A In the drivers room. 19 

Q Okay.  What’s the average time you could be sitting there 20 

waiting in the drivers room? 21 

A Between an hour and two hours -- 22 

Q Okay.   23 

A -- three, depending on the day. 24 

Q Okay.  And what hours do you work? 25 
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A I work a 2:00 A. M. shift to 2:00 P. M. 1 

 MR. HIGH:  Your Honor, I’m having a little bit of trouble 2 

hearing. 3 

 JUDGE McCARRICK:  Just try to keep your voice up if you 4 

can, sir. 5 

 THE WITNESS:  Okay.  6 

 MR. GIANNOPOULOS:  The microphone doesn’t amplify your 7 

voice. 8 

 JUDGE McCARRICK:  Yeah. 9 

 MR. GIANNOPOULOS:  It just records it. 10 

 THE WITNESS:  Okay. 11 

Q BY MS. ALONSO:  Okay.  So what’s your number called?  How 12 

is your number then called so that you can go and load on the 13 

rack? 14 

A You keep track of the trucks that are in front of you, the 15 

ones that are loading before you, and, once you see that it’s 16 

your turn, then you go ahead and move into the rack. 17 

Q Okay.  Now, meanwhile, where is your truck parked while 18 

you are in the drivers room? 19 

A In front of the guard shack there. 20 

Q Okay.  Is there a name that they use to refer that? 21 

A Parking lot. 22 

Q Okay.   23 

A It’s right there in the truck parking lot. 24 

Q Okay.  And so, once your number is called, then you -- do 25 
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you go to your truck next? 1 

A Yes. 2 

Q Okay.  And then from that point you take it to the left, 3 

to the rack? 4 

A Yes.  You drive into the rack. 5 

Q Okay.  Now when you’re on the rack what do you do?  What 6 

is the procedure for loading? 7 

A Well, you’ve got basic procedures.  You know, grounding 8 

your truck, establishing your truck right for the loading 9 

procedure.  Then you’ve got your basic rack operation 10 

procedures that you’ve got -- 11 

Q Okay.   12 

A -- for hooking up your truck. 13 

Q What does -- can you describe what that rack looks like? 14 

A Okay.  It’s got like a creamish, a brownish old color. 15 

Q Well, before you go on, is it like a gas station but for 16 

trucks? 17 

A Yeah.  It’s kind of like a fuel line in, you know.  Kind 18 

of like a refueling type of island, fueling island. 19 

Q Okay.   20 

 MS. ALONSO:  Just a minute, Your Honor.  We’re getting a 21 

document to show the witness. 22 

 JUDGE McCARRICK:  All right.   23 

(General Counsel Exhibit 29 marked for identification)   24 

Q BY MS. ALONSO:  I’m handing you what’s been marked as 25 
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General Counsel’s Exhibit 29.  Now, Ever, is this generally -- 1 

is this something like what the guard -- the loading rack looks 2 

like? 3 

A It’s a similar -- it’s a similar way of -- 4 

 MR. HIGH:  I can’t hear again. 5 

 JUDGE McCARRICK:  He said it’s similar. 6 

A (continuing)  Yes.  It’s a similar way of what the rack 7 

looks like. 8 

Q Okay.  Now at Western, though, how do the trucks load.  Do 9 

they both face one direction or do they both -- do they face 10 

different directions? 11 

A No.  They face different directions. 12 

Q Okay.  Are you instructed to load it that way? 13 

A That’s the way they’re set up to load. 14 

Q Okay.  So this is just an example of what the loading 15 

racks look like.  But how far are the trucks from each other at 16 

the loading rack? 17 

 JUDGE McCARRICK:  In this photograph or at -- 18 

 MS. ALONSO:  At Western. 19 

 JUDGE McCARRICK:  -- in Gallup? 20 

 MS. ALONSO:  Right. 21 

 MR. HIGH:  If she’s eliciting testimony about this 22 

document, I’m going to object to it.  This is not our loading 23 

rack. 24 

 JUDGE McCARRICK:  Yeah.  I think she -- 25 
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 MR. HIGH:  She hasn’t offered it yet, but I don’t know -- 1 

she ought to offer it or not.  I don’t want her asking 2 

questions about it until it’s offered. 3 

 JUDGE McCARRICK:  Right.  Right.  I agree. 4 

 MS. ALONSO:  Your Honor, well, Your Honor, I’m going to 5 

offer this as demonstrate evidence.  We don’t have a photograph 6 

of the loading rack in Gallup, but this is a rack that looks 7 

generally like the loading rack there in Gallup. 8 

 MR. HIGH:  That’s not demonstrative exhibit.  It’s 9 

something that we don’t own, so -- 10 

 MR. GIANNOPOULOS:  Your Honor, this is a proper 11 

demonstrative exhibit.  He testified it looks like the rack 12 

that’s there. 13 

 MR. HIGH:  And I’d also ask one lawyer at a time here. 14 

 JUDGE McCARRICK:  Yeah.  You know what, counsel, this is 15 

not your witness. 16 

 MR. GIANNOPOULOS:  That’s correct.  I apologize. 17 

 JUDGE McCARRICK:  It’s Ms. Alonso’s witness and -- 18 

 MR. GIANNOPOULOS:  I apologize. 19 

 JUDGE McCARRICK:  -- one lawyer per witness. 20 

 What’s the importance of showing me this? 21 

 MS. ALONSO:  Your Honor, this is a work area for the 22 

employees and the significance is to establish -- this is just 23 

a demonstrative piece of evidence so the witness can testify 24 

the drivers’ conduct at the drivers’ rack or at the loading 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

276 

rack. 1 

 JUDGE McCARRICK:  But this is not Respondent’s -- 2 

 MS. ALONSO:  And, Your Honor, there’s an allegation that 3 

the employees have been restricted from talking at the rack. 4 

 JUDGE McCARRICK:  All right.  But I don’t need to see a 5 

rack to us a rule prohibiting employees from speaking.  I  6 

just -- 7 

 MS. ALONSO:  And, Your Honor, we offer it so that the 8 

reader of the record will be able to understand what a rack 9 

looks like so that it’s part of the background for what we are 10 

-- for our allegation that the employees have been prohibited 11 

to talk at the rack. 12 

 JUDGE McCARRICK:  I don’t think this helps the reader of 13 

the record.  It certainly doesn’t help me particularly since 14 

it’s not a copy of -- or a -- 15 

 MS. ALONSO:  And, Your Honor, the reason we aren’t 16 

providing one is because we are not able to access the facility 17 

so we provided what we could, the best piece of demonstrative 18 

evidence that we could. 19 

 JUDGE McCARRICK:  I understand, but I don’t think it’s 20 

essential to the case.  It’s certainly not essential to my 21 

understanding of what’s going on.  I’m going to reject 29. 22 

(General Counsel Exhibit 29 rejected) 23 

 MS. ALONSO:  And, Your Honor, we ask that be -- 24 

 JUDGE McCARRICK:  I’ve already -- I’ve ruled. 25 
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 MS. ALONSO:  -- placed in the rejected exhibit file.   1 

 JUDGE McCARRICK:  Oh, yeah.  I’ll place it in the rejected 2 

exhibits file.  All right.  29 goes into the rejected exhibits. 3 

 MS. ALONSO:  Okay. 4 

Q BY MS. ALONSO:  So, Ever, with the rack in Ciniza, how far 5 

do the trucks park from one another approximately? 6 

A About ten feet I’d say. 7 

Q All right.  But at an individual loading station. 8 

A Oh, okay.  Okay.  Where the meter’s at you’d probably have 9 

a foot and a half, a couple feet apart -- 10 

Q Okay.   11 

A from the meter -- the meter from one side to the other 12 

side. 13 

Q Okay.  And what is a meter? 14 

A It’s where you punch in all your information to access the 15 

fuel that’s going to be loaded into your truck. 16 

Q Okay.  And do you face the driver on the other side when 17 

you are at the meter? 18 

A Yes. 19 

Q Okay.  And, while you’re at the meter, do you generally 20 

talk to the other drivers? 21 

A Most guys that are there, yes, they do. 22 

Q And have you ever talked to other drivers while you’re out 23 

there at the loading rack? 24 

A Yes. 25 
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Q Okay.  What do you guys generally talk about when you’re 1 

out there? 2 

A Sports.  Just anything that comes to mind. 3 

Q Do you ever talk about families? 4 

A Yes, we do. 5 

Q Okay.  What are some other topics? 6 

A Friends.  Kids.  Little League games.  Anything that comes 7 

to mind. 8 

Q Do you have children? 9 

A Yes, I do. 10 

Q Do you talk about them out there a lot? 11 

A Yes, I do. 12 

Q You do.  Okay.  Do any of the other drivers mention their 13 

family to you?  14 

A Yes. 15 

 JUDGE McCARRICK:  How long does it generally take to -- I 16 

guess it would depend on the size of the tank that’s being 17 

filled -- how long does it generally take to fill a truck? 18 

 THE WITNESS:  About 30 minutes in Ciniza. 19 

Q BY MS. ALONSO:  Have you ever seen -- there are meters you 20 

said. 21 

A Yes. 22 

Q On one side of the meter you have one truck? 23 

A Uh huh. 24 

Q Where does that -- in what direction does one truck face? 25 
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A One truck will face -- will face west and the other truck 1 

will face east -- 2 

Q Okay.   3 

A -- if I’m not mistaken. 4 

Q Okay.  Now how many different stations are there at the 5 

rack?  Approximately how many are there? 6 

A Approximately five loading spots. 7 

Q Okay.  And have you ever seen drivers leave their truck to 8 

go talk to another driver? 9 

A No.  They usually -- sometimes they’ll shout across and 10 

try to get another’s attention, but that’s -- 11 

Q All right. 12 

A -- I’ve never seen. 13 

Q Okay.  So you have overheard drivers from one station or 14 

one loading area talk at drivers at the other? 15 

A Yeah. 16 

Q Okay.  How often does that happen? 17 

A Almost every day. 18 

 JUDGE McCARRICK:  Now you said there were five stations in 19 

the loading rack. 20 

 THE WITNESS:  Yes.  Five loading spots. 21 

 JUDGE McCARRICK:  Can there be five vehicles at the same 22 

time? 23 

 THE WITNESS:  Yes. 24 

 JUDGE McCARRICK:  And are there sometimes that many 25 
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vehicles -- 1 

 THE WITNESS:  Yes. 2 

 JUDGE McCARRICK:  -- loading at the same time? 3 

 THE WITNESS:  Yes. 4 

Q BY MS. ALONSO:  Okay.  Would you be able to draw a general 5 

picture of what a rack looks like? 6 

A I can try my best. 7 

 JUDGE McCARRICK:  Obviously, it’s not going to be to 8 

scale.  As if you were looking down on it, sir, from above. 9 

 THE WITNESS:  Okay.  I’m not an artist. 10 

 JUDGE McCARRICK:  Yeah.  We won’t hold you to that either. 11 

 THE WITNESS:  I think this would be -- 12 

 JUDGE McCARRICK:  All right.  Why don’t counsel approach 13 

and we can have the witness explain what he’s -- what he’s 14 

drawn here.  All right, sir. 15 

 THE WITNESS:  Okay.  This would be the rack itself.  16 

You’ve got one spot facing west and then you’ve got -- that 17 

would be Spot 2.  Then you’ve got Spot 2 facing out east.  Then 18 

you’ve got Spot 5.  This would be facing east.  Spot 3 facing 19 

west.  Spot 4 facing out east. 20 

 JUDGE McCARRICK:  Okay.   21 

Q BY MS. ALONSO:  So why don’t you go ahead and mark on 22 

here.  Put an A as to where those meters are. 23 

A Okay. 24 

Q And put a B on where the trucks would park.  Okay.  That’s 25 
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fine. 1 

 MR. HIGH:  Could we add what the B is?  Why don’t we put 2 

it right up here B equals the truck? 3 

 JUDGE McCARRICK:  The transcript will -- 4 

 MS. ALONSO:  Yeah.  The record will. 5 

 MR. HIGH:  Okay.  That’s good. 6 

 JUDGE McCARRICK:  What’s the distance of one stall?  How 7 

long would you say Spot 1’s stall is from back to front?  8 

Approximately. 9 

 THE WITNESS:  It’s the truck length.  I don’t know.  You 10 

know, maybe -- I’m not sure what the truck length -- 11 

 JUDGE McCARRICK:  About a truck length? 12 

 THE WITNESS:  Yeah. 13 

Q BY MS. ALONSO:  And, before we go on, Ever, where will the 14 

driver stand during the -- where have you seen them standing 15 

during the time that they’re loading? 16 

A Spot A. 17 

Q Okay.  Do why don’t you put a B so that -- 18 

 JUDGE McCARRICK:  That’s all right. 19 

 MS. ALONSO:  Okay. 20 

 JUDGE McCARRICK:  He said by A -- 21 

 MS. ALONSO:  Okay. 22 

 JUDGE McCARRICK:  -- and that’s sufficient. 23 

 MS. ALONSO:  Okay. 24 

 JUDGE McCARRICK:  Which is where the meter is? 25 
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 THE WITNESS:  Yes. 1 

 MS. ALONSO:  And, Your Honor, we move for the admission of 2 

what’s marked as G. C. 30 as the witness’ depiction of the 3 

loading rack in Ciniza. 4 

(General Counsel Exhibit 30 marked for identification)   5 

 JUDGE McCARRICK:  All right. 6 

 MS. ALONSO:  Thank you, Your Honor. 7 

 JUDGE McCARRICK:  Any objection to -- let’s get everybody 8 

back to their respective tables. 9 

 MR. HIGH:  No objection. 10 

 JUDGE McCARRICK:  All right.  General Counsel’s 3 is 11 

received. 12 

(General Counsel Exhibit 30 received into evidence)   13 

Q BY MS. ALONSO:  Now, Ever, did you become involved in the 14 

Teamsters’ organizing drive at Western? 15 

A Yes.  I’m a committee member. 16 

Q Okay.  When did you first become involved? 17 

A Sometime last, I don’t know, June. 18 

 MR. HIGH:  I’m having trouble hearing him. 19 

 JUDGE McCARRICK:  Yeah.  You’ve got to speak up a little 20 

bit, sir. 21 

A (continuing)  Okay.  Sometime about June.  Roughly June.  22 

Somewhere around there. 23 

Q Okay.  Now you said that you were a member of the -- you 24 

were a committee organizing member? 25 
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A Yes. 1 

Q Okay.  Did you attend -- now you said in June is when you 2 

first -- 3 

A Yeah.  Somewhere around June. 4 

 MS. ALONSO:  Your Honor, I’m going to hand the witness 5 

what’s been marked as General Counsel’s Exhibit 25. 6 

 JUDGE McCARRICK:  All right. 7 

 MS. ALONSO:  I’m handing the witness what’s been marked as 8 

General Counsel’s Exhibit 25. 9 

Q BY MS. ALONSO:  Ever, do you recognize that document? 10 

A Yes, I do. 11 

Q Did you ever sign a document -- 12 

A Yes, I signed it. 13 

Q Okay.  Where were you when you signed it? 14 

A This was at a friend’s.  At another companion’s house. 15 

Q And where is your friend’s house at? 16 

A This would be up in Gallup, New Mexico. 17 

Q Okay.  Was that like an organizing committee meeting? 18 

 MR. HIGH:  Objection. 19 

 JUDGE McCARRICK:  Sustained. 20 

Q BY MS. ALONSO:  What type of -- at your friend’s house 21 

were you hosting -- were your friends hosting a meeting? 22 

A Yes. 23 

Q Okay.  And how many -- and what type of a meeting was it? 24 

A It was just, you know, basically to stand by each other, 25 
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you know, to try to -- to try to organize. 1 

Q How did you hear about that meeting? 2 

A Friends, you know, discussing.  Work companions, you  3 

know -- 4 

Q And, when you say friends, are you referring to other 5 

drivers? 6 

A Yes.  Other work drivers. 7 

Q Okay.  And is there a -- and whose was that hosted at in 8 

Gallup? 9 

A This was Mory’s house. 10 

Q Okay.  Do you remember the approximate number of employees 11 

who were there? 12 

A Yeah.  It was about -- let’s see -- there was about six.  13 

I’d say six or seven was. 14 

Q Now, when you say Mory, do you know his last name? 15 

A No.  I -- no.  We just kind of go by first names. 16 

Q Okay.   17 

A Nicknames. 18 

Q Okay.  What are some of the things you do as an organizing 19 

committee member? 20 

A I would just talk to -- talk to other companions about 21 

rights, you know.  Their rights.  You know, what rights you 22 

got, what companies can do to you and not do to you, you know, 23 

for trying to -- you know, trying to express and talk about 24 

your rights. 25 
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Q Where do you talk?  Where do you talk to the other driver? 1 

A At the rack.  At the drivers lounge.  Anywhere, you know, 2 

you get a chance to talk. 3 

Q You said at the drivers lounge.  Is that at the drivers 4 

lounge in Ciniza? 5 

A Gallup, New Mexico.  Albuquerque.  And Bloomfield.  So on. 6 

Q Okay.  Die you ever go to El Paso to talk to drivers? 7 

A Yes, we did. 8 

Q Okay.  When did you do that? 9 

A This was somewhere around that same time.  You know, June, 10 

July -- 11 

Q Okay.   12 

A -- somewhere in that timeframe. 13 

Q And who was with you? 14 

A Kevin, Kevin Taddy, was with me.  And also a 15 

representative from the Teamsters. 16 

Q Okay.  Now, after June of 2011, did you attend any other 17 

union meetings? 18 

A Yes, I did. 19 

Q Where did you attend those meetings? 20 

A Just anywhere we could think of.  You know, outside in the 21 

parking lot or at restaurants.  Just anywhere in general. 22 

Q Okay.  When you say outside in the parking lot, what 23 

parking lot are you referring to? 24 

A We’re talking about the Albuquerque -- the Albuquerque 25 
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Terminal. 1 

Q Okay.  When did you begin doing that? 2 

A Talking to guys?  This was after, you know, we had -- you 3 

know, after we pledged to each other and after we sent the 4 

letter, you know, letting the company know, you know, what we 5 

were going to do. 6 

Q Okay.  About how often would you say that the drivers were 7 

getting together in this fashion? 8 

A Once or twice a week. 9 

Q Okay.  And, aside from these group sessions, how often did 10 

you talk to drivers individually? 11 

A Every day about. 12 

Q Okay.  Do you wear anything to work with the union’s name 13 

on it? 14 

A Yes.  We were, for a while, we were -- we had a lanyard.  15 

Kind of like a key chain, you know, that you could hang around 16 

your neck.  That type of -- 17 

Q Okay.  Can you describe what lanyard had on it? 18 

A It was a -- it was blue and white with the Teamster -- 19 

with the union, Teamster, log on it. 20 

Q Okay.  When did you begin to wear that? 21 

A When we presented the letter out to the company. 22 

Q Okay.   23 

 JUDGE McCARRICK:  About when was that, sir, in relation to 24 

the June meeting? 25 
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 THE WITNESS:  Somewhere around a little after June or so.  1 

I don’t quite recall dates. 2 

Q BY MS. ALONSO:  Okay.  Now are you still attempting to 3 

organize drivers? 4 

A Yes.  Yes, we are.  I am. 5 

Q Okay.  Did you ever talk to -- have you ever talked to 6 

other drivers about their working conditions? 7 

A Practically every day. 8 

Q Okay.  And who do you talk to? 9 

A Just anybody there at the racks and this would be in 10 

Albuquerque, Ciniza, and Bloomfield. 11 

A Okay. 12 

Q And when did these conversations begin? 13 

A When did the conversations begin? 14 

Q Yeah.  When did the conversations about your working 15 

conditions begin? 16 

A They could probably date back to probably about ’08 I 17 

would say. 18 

Q Well, let’s talk about the more recent ones.  What are the 19 

more recent complaints about? 20 

A The most recent complaints, well, all the wait time we’re 21 

having to give up, you know, without the compensation. 22 

Q Okay.  And what are some of the other topics that you 23 

discuss when you talk to your drivers when drivers talk about 24 

their working conditions? 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

288 

A Benefits. 1 

Q And what do you talk about benefits?  What do you say 2 

about benefits? 3 

A Well, they, you know, a lot of guys talk -- you know, we 4 

all talk that they’re -- that they’re pretty expensive and it 5 

was getting to the point, you know, where most of us couldn’t 6 

afford, you know, to keep a health ben. 7 

Q Okay.  And did this topic ever come up -- was it ever 8 

raised to supervisors? 9 

A Yes. 10 

Q Okay.  Did you ever raise that to the supervisors? 11 

A We all -- most of us.  We all did. 12 

Q And where were you when that happened? 13 

A This was at the Albuquerque Terminal. 14 

Q Okay.  And who did you raise that to? 15 

A Well, there was a -- let’s see -- there was sometimes a 16 

Colleen Redfearn.  She was HR.  There was Steve Curtwright, a 17 

supervisor/general manager.  And Eric Burnham at the time when 18 

he was a manager -- 19 

Q And when you -- 20 

A -- a terminal manager. 21 

Q Sorry.  And, when you approached them and talked to them 22 

about issues, did you do that one-on-one or was that in a group 23 

setting? 24 

A Most of the time it was with groups.  You know, groups of 25 
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drivers that, you know, all felt the same way. 1 

Q Okay.  And did this occur in 2011? 2 

A Yes. 3 

Q Okay.  Now you mentioned something about wait time. 4 

A Yes.  You know, in order for you -- in order for you to 5 

get paid for any wait time, you know, you have to give the 6 

company two hours, two hours of your time. So, for instance, if 7 

I was in up Gallup, New Mexico at the refinery waiting, waiting 8 

to load, I would have to give up about two hours before I could 9 

charge for any of the wait time -- 10 

Q Okay.   11 

A -- or any wait time at all. 12 

Q And that’s something that you discussed with your -- with 13 

other drivers? 14 

A Yes. 15 

Q Okay.  Now did you ever raise that to management? 16 

A Yes, we did. 17 

Q Okay.  When did that occur? 18 

A This was, you know, sometime last year and prior to that.  19 

It was a topic -- it was a topic for quite a bit of time. 20 

Q Okay.  And what supervisors -- who is the supervisor who 21 

you raised that with? 22 

A There was a few supervisor -- I’m sorry -- supervisors.  23 

Eric Burnham.  Steve Curtwright. 24 

Q Okay.  Who’s Eric Burnham? 25 
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A Eric Burnham used to be our old terminal manager in 1 

Albuquerque, New Mexico? 2 

A Okay. 3 

Q And David Townsend? 4 

A Yes.  David Townsend.  David Townsend at the time he was a 5 

Gallup terminal manager. 6 

Q Okay.  And, when you discussed that with him, was that in 7 

an individual setting or was it in some type of a meeting that 8 

it was raised to their attention? 9 

A Well, you know, we had meetings over it and then we  10 

also -- it was individual and group, you know, at times. 11 

Q On this topic, on the wait time -- 12 

A Uh huh. 13 

Q -- what did Eric Burnham ever say in response? 14 

A It was a few responses.  He -- 15 

 JUDGE McCARRICK:  Let’s lay -- we need to lay some 16 

foundation.  You know, I need to know when it occurred, where 17 

it occurred, who was present. 18 

 MS. ALONSO:  Okay. 19 

Q BY MS. ALONSO:  So the conversations about the wait time.  20 

Let’s talk about the more recent ones in 2011.  When did you 21 

bring those up to management’s attention? 22 

A This was spring.  You know, any type of meetings.  You 23 

know, we would hold -- 24 

 JUDGE McCARRICK:  But she’s just asking you when, sir, 25 
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right now. 1 

A (continuing)  Okay.  We would hold -- you know, sometime 2 

we had meetings at least once or twice a month about the -- oh, 3 

I’m sorry -- once a month about safety issue meetings and they 4 

would all pertain to almost any -- anything we could discuss 5 

with our supervisors that we could bring up. 6 

Q Okay.  Now you said spring.  Is that spring of 2011? 7 

A Yes. 8 

Q Okay.  Now did -- in spring of 2011 you said that this 9 

came up.  Are you referring to the driver safety meetings? 10 

A Yes. 11 

Q Okay.  And where were those driver safety meetings held? 12 

A At the Albuquerque Terminal. 13 

Q Okay.  And who was present at those meetings? 14 

A There was usually Eric Burnham directing.  You had Steve 15 

Curtwright there. 16 

Q Okay.  And who else was present?  Were drivers there? 17 

A Yes, we had drivers there. 18 

Q Okay.  So about how many drivers were there? 19 

A You had one meeting in the morning.  You know, you could 20 

have anywhere from 15, 15 drivers.  In the afternoon you could 21 

have 10.  Between 10 and also 15 -- 22 

Q Okay.   23 

A -- and also depending if, you know -- 24 

Q Okay.  Now on the meetings that you attended did you ever 25 
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raise any concerns about wait time? 1 

A Yes, we did. 2 

Q Okay.   3 

 JUDGE McCARRICK:  You did specifically? 4 

 THE WITNESS:  I did. 5 

Q BY MS. ALONSO:  Did any other -- did you raise any other 6 

topic during these meetings? 7 

A The benefits -- 8 

Q Okay.  So -- 9 

A -- and the waiting. 10 

Q Let’s stop right there.  So with the benefits did you ever 11 

raise issues with benefits at the driver safety meetings? 12 

A Yes, we did. 13 

Q Okay.  When was that? 14 

A This was like I said, you know, every meeting that, you 15 

know, we could attend to.  Spring, you know.  Summer. 16 

Q Okay.  Did you raise any working -- or any issues with 17 

other working conditions after spring of 2011? 18 

A Yes.  Any time, like I said, you know, any time in 2011, 19 

you know, any meeting that we used to have, you know, we used 20 

to try to bring up our working conditions, you know. 21 

Q Well, let’s talk about the fall of 2011. 22 

A Okay. 23 

Q Do you remember discussing with your coworkers any issue 24 

that was going on that they perceived was -- any type of issue 25 
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that they had with their working conditions? 1 

A Yes.  Everybody -- 2 

 JUDGE McCARRICK:  That just calls for a yes or no answer, 3 

yes. 4 

 THE WITNESS:  Yes. 5 

Q BY MS. ALONSO:  And what topic were you discussing then? 6 

A We discussed the hourly and the benefits. 7 

Q Okay.  And, when you mean the hourly, can you explain 8 

that? 9 

A Like I said, the, you know, the giving up two hours that, 10 

you know, we were having to give up. 11 

 JUDGE McCARRICK:  I don’t understand this issue, sir.  I 12 

mean can you explain to me a little bit how you were giving up 13 

time, as you say?  14 

 THE WITNESS:  Yes. 15 

 JUDGE McCARRICK:  How does that work? 16 

 THE WITNESS:  Well, what we do is we show up to the 17 

refinery to, you know, to the loading rack itself and usually 18 

it’s a wait.  You know, it could be, like I said, it could be 19 

anywhere from an hour to two hours that we don’t get 20 

compensated for, you know, for any of that. 21 

 JUDGE McCARRICK:  So while you’re waiting to load -- so 22 

when you’re waiting to load you’re not being paid.  Do you -- 23 

 THE WITNESS:  After the two hours, yeah, that we had to 24 

give up.  Then we can, you know, charge wait time. 25 
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 JUDGE McCARRICK:  Once you start loading?  You’re not paid 1 

for down time?  Is that what it is? 2 

 THE WITNESS:  Well, if we’re sitting there, no. 3 

 JUDGE McCARRICK:  So you’re paid for time you’re loading 4 

and driving and unloading? 5 

 THE WITNESS:  Driving mainly. 6 

 JUDGE McCARRICK:  Are you paid from the -- are you paid 7 

when you take your truck to the rack? 8 

 THE WITNESS:  Well, it’s the cents -- the cents per mile 9 

we get on the mileage. 10 

 JUDGE McCARRICK:  I see.  Maybe that’s the question I 11 

should be asking.  How is your pay figured? 12 

 THE WITNESS:  It’s on a -- it’s on a cents per miles.  On 13 

the mileage.  The miles that we drive. 14 

 JUDGE McCARRICK:  I see.  So based on your odometer 15 

clockings? 16 

 THE WITNESS:  Yeah. 17 

 JUDGE McCARRICK:  Okay.  And you’re paid a certain number 18 

of cents per mile? 19 

 THE WITNESS:  Yes. 20 

 JUDGE McCARRICK:  From the time you pick up truck until -- 21 

 THE WITNESS:  From the time you pick up your truck until 22 

you drop off the truck, yes, sir. 23 

 JUDGE McCARRICK:  Okay.  I understand. 24 

 MS. ALONSO:  And I can lay a little more foundation for 25 
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you. 1 

 JUDGE McCARRICK:  No.  I understand how that compensation 2 

works.  Okay.  I’ve had other cases involved the same -- the 3 

same issue. 4 

Q BY MS. ALONSO:  So, as follow up, if you were to wait 5 

three hours at the rack, how many hours would you be paid for? 6 

A One hour. 7 

Q Okay.   8 

 JUDGE McCARRICK:  But you’re not paid by the hour; you’re 9 

paid by the mile? 10 

 THE WITNESS:  By the mileage.  You know, there’s hourly 11 

pay, but I mean, you know, it’s after the -- like I said, it’s 12 

after the time that you’ve got to give up. 13 

 MS. ALONSO:  Okay.  And I can clarify. 14 

 JUDGE McCARRICK:  Go ahead. 15 

Q BY MS. ALONSO:  So, Ever, are there different zones that 16 

you’re paid by? 17 

A Yes.  If it’s in town, if it’s locally, we got different 18 

zone pays. 19 

Q Okay.  How many zones are there? 20 

A You got Zone 1, 2 -- 21 

Q Okay.  And what does Zone 1 consist of? 22 

A Zone 1 it’s from one to twenty-five miles. 23 

Q Okay.  And how much does that pay? 24 

A That pays exactly about $41.20 on the day shift. 25 
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Q And is there a Zone 2? 1 

A There’s a Zone 2. 2 

Q Okay.  And how much -- what is Zone 2? 3 

A Zone 2 would be a distance from 25 plus miles away from 4 

the rack. 5 

Q Okay.  And what is the pay for Zone 2? 6 

A Zone 2 would be about $61.28 on the day shift. 7 

 JUDGE McCARRICK:  Okay.  61 -- 61.28 cents? 8 

 THE WITNESS:  Yes, sir. 9 

 JUDGE McCARRICK:  Okay.   10 

Q BY MS. ALONSO:  And now is there a Zone 3? 11 

A Zone 3, yes.  There would be $84.20.  That would be from -12 

- what is it -- 50 -- I don’t recall, but it’s about 50 miles 13 

and beyond. 14 

 JUDGE McCARRICK:  And how much do you get paid there? 15 

 THE WITNESS:  $84.00 on the day shift.  $84.20. 16 

 JUDGE McCARRICK:  So, when you said 61.28, you mean 17 

$61.28? 18 

 THE WITNESS:  Yeah.  $61.28, yeah.  That would be Zone 2. 19 

 JUDGE McCARRICK:  $61.28 per what? 20 

 THE WITNESS:  Per load. 21 

 JUDGE McCARRICK:  Per load? 22 

 THE WITNESS:  Yeah. 23 

Q BY MS. ALONSO:  And so let’s explain a zone a little 24 

further then.  So, if you’re -- let’s say you check into 25 
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Albuquerque and you pick up your truck -- 1 

A Uh huh. 2 

Q -- and you’re assigned to go to Gallup. 3 

A Uh huh. 4 

Q Is that Zone 1? 5 

A No.  That’s all driving.  It’s driving mileage.  Cents per 6 

mile. 7 

Q Okay.  And why is that? 8 

A That’s the way the company, I guess, you know, has it set 9 

up, set up that way. 10 

Q Well, on Zone 1 -- 11 

A Uh huh. 12 

Q -- you said the mileage was between 1 and -- 13 

A One and 25 miles. 14 

Q Okay.  So, if the delivery is between one and twenty-five 15 

miles you get paid -- 16 

A $41.20.  41 point 20 cents. 17 

 JUDGE McCARRICK:  Per the load? 18 

 THE WITNESS:  Yeah.  For that load. 19 

 JUDGE McCARRICK:  When do you get paid by the mile? 20 

 THE WITNESS:  When you’re driving the long distance.  The 21 

long distance. 22 

 JUDGE McCARRICK:  And how many zones -- well -- 23 

 THE WITNESS:  It’s a little bit complicated. 24 

 JUDGE McCARRICK:  How do you calculate what’s considered 25 
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long distance as opposed to being paid by the load? 1 

 THE WITNESS:  It’s after 101 miles.  It’s 101 miles and 2 

then you charge cents per mile. 3 

 JUDGE McCARRICK:  So, if the trip is more than a hundred 4 

and some miles -- 5 

 THE WITNESS:  A hundred and one miles. 6 

 JUDGE McCARRICK:  A hundred and one miles in one 7 

direction? 8 

 THE WITNESS:  Yes. 9 

 JUDGE McCARRICK:  You get paid by the mile? 10 

 THE WITNESS:  We get paid by the cents per mile. 11 

 JUDGE McCARRICK:  And how much do you get paid? 12 

 THE WITNESS:  I get paid exactly 44 cents a mile. 13 

 JUDGE McCARRICK:  Okay.   14 

Q BY MS. ALONSO:  And now, Ever, there are a total of how 15 

many zones? 16 

A There’s Zone 1, Zone 2, Zone 3, and Zone 4. 17 

Q Okay.  And you said Zone 3 was what mileage? 18 

A That was 50 plus miles. 19 

Q Okay.  And Zone 4? 20 

A Zone 4 would be -- I think it’s after 80 some miles.  I’m 21 

not exactly -- I don’t recall. 22 

Q And that’s 80 miles from the place -- beginning with the 23 

place that you’re driving from? 24 

A The drop, yes. 25 
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Q Okay. 1 

A The drop point, yes. 2 

Q Okay.  So can you explain what that means? 3 

A So if you drive past 76 -- I think it’s 76 miles -- that 4 

qualifies to be a Zone 4. 5 

Q Okay.  And what would be -- how do you start -- where do 6 

you start counting the miles?  From what point? 7 

A After the -- well, right at the rack. 8 

Q Okay.  So you start counting at the rack? 9 

A Yes. 10 

Q And that’s after you load? 11 

A Yes. 12 

Q Okay.  And then -- and after, you said 76 miles is that 13 

where you’re paid by the mileage? 14 

A No.  It’s after 101 miles. 15 

Q Okay.   16 

A Then you get paid mileage. 17 

Q Okay.  Now to your understanding are the day drivers paid 18 

differently than the night drivers? 19 

A Yes, they are. 20 

Q Okay.  And now do you work -- which hours do you work? 21 

A I work the 2:00 A. M. to the 2:00 P. M. 22 

Q Okay.  And is that -- 23 

A That’s considered day shift.  Day shift. 24 

Q All right.  Now I’d like to direct your attention to July 25 
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26th, 2011.  Did you attend a town hall meeting hosted by 1 

Western Refining? 2 

A Yes, I did. 3 

 MS. ALONSO:  July 26th, 2011. 4 

 JUDGE McCARRICK:  2011. 5 

A (continuing)  Yes, I did. 6 

Q Okay.  Where was the meeting? 7 

A The meeting was held in Albuquerque New Mexico at the 8 

terminal, the Albuquerque Terminal. 9 

Q Okay.  Was it in an office? 10 

A Yes.  It was held in the wholesale building. 11 

Q Okay.  What time did you attend? 12 

A The afternoon meeting.  The 4:00 -- 4:00 on meeting. 13 

Q Okay.  And did you sign in to that meeting? 14 

A Yes, I did. 15 

Q Who was at that meeting? 16 

A Eric Burnham. 17 

Q Okay.   18 

A Pamela Scott and Mr. Kevin Goode. 19 

 JUDGE McCARRICK:  I’m sorry.  Mr. -- 20 

 THE WITNESS:  Kevin Goode. 21 

 JUDGE McCARRICK:  Kevin Goode? 22 

 THE WITNESS:  Yeah. 23 

 JUDGE McCARRICK:  Okay.   24 

Q BY MS. ALONSO:  Aside from the supervisors, who was 25 
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present?  Who else was there? 1 

A Aside from the supervisors, HR, and then the drivers who 2 

aren’t -- 3 

Q About how many drivers were there at the meeting you 4 

attended? 5 

A About seven or eight, roughly. 6 

Q Okay.  Did Mr. Goode speak at that meeting? 7 

A Yes, he did. 8 

Q What did he say? 9 

A What I can recall on how good the company was doing.  The 10 

margins, profit margins.  On how our pay was on review.  And -- 11 

Q Did he explain how the pay was under review? 12 

A He just explained, because the company was doing so good, 13 

you know, that we were -- that they were reviewing our pay. 14 

Q Okay.  Did Pamela Scott say anything at the meeting? 15 

A I don’t recall. 16 

Q Do you remember Kevin Goode saying anything else? 17 

A I do remember him saying -- you know, talking about the 18 

pay being on review and then also something about a bonus.  I 19 

can’t exactly -- 20 

 MR. HIGH:  Sorry, Mr. Rodriguez.  I can’t hear that. 21 

A (continuing)  Something about a bonus.  I can’t recall 22 

what the bonus was for. 23 

Q BY MS. ALONSO:  Now approximately how long was that 24 

meeting? 25 
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A About an hour and some. 1 

Q Now I’d like to move on to another topic.  Does Western 2 

host drivers safety meetings? 3 

A We’re supposed to have one every month. 4 

Q Okay.  Well, let’s go before 2011.  How often were the 5 

drivers safety meetings? 6 

A The driver safety meetings I think the were -- we had some 7 

off and on about a month. 8 

Q Okay.   9 

 JUDGE McCARRICK:  Once a month? 10 

 THE WITNESS:  Yeah. 11 

Q BY MS. ALONSO:  Okay.  Did Pam Scott ever participate in 12 

the meetings before 2011? 13 

A The only time I can recall is one town hall before that. 14 

Q Okay.  And this is -- we’re talking about the drivers 15 

safety meetings? 16 

A No. 17 

Q Well, what about Kevin Goode?  Did he ever participate in 18 

the drivers safety meetings before 2011?  Before January, 2011? 19 

 MR. HIGH:  Object to the form of the question. 20 

 JUDGE McCARRICK:  In what way? 21 

 MR. HIGH:  She’s mixing up the town hall meeting with  22 

the -- and the witness is talking about the monthly safety 23 

meeting.  Mixing it up in her question. 24 

 JUDGE McCARRICK:  I thought she clarified.  It was my 25 
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impression she clarified. 1 

 But go ahead and ask the question again just to make sure. 2 

 MS. ALONSO:  And I can certainly clarify again, Your 3 

Honor.  I have no problem with that. 4 

 JUDGE McCARRICK:  Go ahead. 5 

Q BY MS. ALONSO:  Now at the drivers safety meetings these 6 

are conducted -- where are these conducted out of? 7 

A At the Albuquerque Terminal. 8 

Q Okay.  Now are these -- and you said that these were on a 9 

monthly basis? 10 

A Yes. 11 

Q Now did Kevin Goode participate in those meetings before 12 

January, 2011 or July of 2011? 13 

A No.  Not the safety meetings? 14 

A What about Pamela Scott? 15 

A No. 16 

Q Do you know what position Kevin Goode has with the 17 

company? 18 

A High management.  That’s all I know. 19 

Q Now before the summer of 2011 did you ever just see him 20 

randomly at the facility when you were there? 21 

A No. 22 

Q And before the summer of 2011 were the driver meetings 23 

generally about safety issues? 24 

A Some were and some weren’t. 25 
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Q Okay.  What were they about? 1 

A Well, like I said, you know, the topics, you know, the 2 

drivers’ concerns about the pay and benefits.  Anything else 3 

that used to come to mind. 4 

Q And did your -- okay.  Were the drivers the ones who 5 

raised their concerns? 6 

A Yes. 7 

Q Okay.  Now after July of 2011 did Pamela Scott begin 8 

attending the driver safety meetings? 9 

 MR. HIGH:  Objection.  Leading. 10 

 JUDGE McCARRICK:  Overruled.   11 

 THE WITNESS:  I’m sorry? 12 

Q BY MS. ALONSO:  So after July, 2011, do you remember 13 

Pamela Scott beginning to attend the driver safety meetings? 14 

A She did. 15 

Q Now after July, 2011 do you remember Kevin Goode beginning 16 

to attend the meetings? 17 

A Yes.  There was a couple of meetings that he did attend. 18 

Q And now could you give me an approximate number of how 19 

many meetings Pamela Scott attended after July, 2011? 20 

A I think there was two or three.  I don’t recall the exact 21 

number. 22 

Q But you do remember it was more regular then? 23 

A Yes. 24 

Q Why did it stand out that Kevin Goode was participating in 25 
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these meetings now? 1 

A Well, it was just, you know, we were used to seeing him 2 

maybe once a year.  Then after that it became just kind of like 3 

on a regular basis.  Well, not a regular basis, but, you know, 4 

two, three times. 5 

Q All right.  I want to direct your attention to August of 6 

2011.  Do you remember attending a safety meeting that month? 7 

A August of 2011. 8 

Q Did you attend drivers meetings after the two hall 9 

meeting? 10 

A Yes. 11 

Q Okay.  And about how many drivers meetings do you think 12 

you attended after that town hall meeting? 13 

A There was, like I said, at least once, once for the safety 14 

meeting, and then after that day they became pretty regular. 15 

Q Okay.  When you say they became pretty regular, how often 16 

were they hosting them? 17 

A They were hosting them even sometimes twice, twice a 18 

month. 19 

Q Okay.  Do you remember attending a meeting where your pay 20 

rate was discussed? 21 

A Yes. 22 

Q Okay.  And do you think that was in the fall of 2011? 23 

 MR. HIGH:  Your Honor, she’s leading on these questions.  24 

I object to the leading. 25 
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 JUDGE McCARRICK:  Sustained. 1 

Q BY MS. ALONSO:  Well, when was the meeting where the pay 2 

raises were discussed? 3 

A This was sometime after Labor Day.  Or no.  I’m sorry.  4 

Before Labor Day that the pay was discussed and we were given a 5 

raise. 6 

Q Okay.  So let’s break that down.  Now where was the 7 

meeting at? 8 

A This was at the Albuquerque Terminal. 9 

Q Okay.  And do you remember what time you attended the 10 

meeting? 11 

A I attended the afternoon meeting.  The four o’clock 12 

meeting. 13 

Q Did you have to sign in to that meeting? 14 

A Yes, I did. 15 

Q Now who attended the meeting?   16 

A Drivers.  Company management. 17 

Q Okay.  What company management was present? 18 

A I can remember Eric Burnham, Pamela Scott, and Mr. Kevin 19 

Goode if I’m not mistaken. 20 

Q And who mentioned the pay raise?  Do you remember?  Was it 21 

one person or all three? 22 

A I think there was one person -- 23 

Q Okay.   24 

A -- I think with the combination of other management in 25 
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there.  I think it was just one person at the start. 1 

Q Okay.  Who was that? 2 

A Mr. Kevin Goode. 3 

Q Okay.  And what did he say? 4 

A Because the company had done so good and that we were -- 5 

and that they had discussed it and had come to of us getting a 6 

raise. 7 

Q Okay.  So did he describe what kind of raise you were 8 

getting? 9 

A What they did is I think it was said, you know, set up for 10 

basic or, what was it, 44 cents a mile for day shift and then 11 

49 cents a mile for the night shift if I’m not mistaken.  It 12 

was kind of like a topping out. 13 

Q And what do you remember -- to the best that you can 14 

remember his words being? 15 

A I remember him talking about the -- about the pay and, 16 

like I said, on how well the company had been and had done and 17 

that we were going to get -- you know, we were going to get a 18 

little -- a little raise and then -- 19 

Q What words did he say, though?  Did he say that there  20 

were -- 21 

 JUDGE McCARRICK:  Counsel, you can’t testify for the 22 

witness.  23 

 MS. ALONSO:  Okay. 24 

 JUDGE McCARRICK:  At least not until he’s exhausted his 25 
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recollection and you have to do that through the lawyer 1 

liturgy. 2 

 MS. ALONSO:  Okay. 3 

 JUDGE McCARRICK:  The Federal Rules of Evidence. 4 

 MS. ALONSO:  All right. 5 

Q BY MS. ALONSO:  What was your pay rate at that time? 6 

A At the time I was receiving 43 cents a mile. 7 

Q And when did the pay change go into effect? 8 

A This was -- the raise was given before Labor Day weekend 9 

and I think it would take place -- it would take effect about a 10 

week or a couple of weeks.  I can’t remember exactly the day. 11 

Q Now around the weekend of Labor Day did the union send 12 

Western a letter with your day on it? 13 

A Yes. 14 

Q Okay.  And, just to go back, so what was your pay rate 15 

after the raise? 16 

A After the raise, it became 44 cents a mile. 17 

Q Okay.  And then we moved on to discuss a letter sent from 18 

the union. 19 

A Uh huh. 20 

Q Okay.  Did you ever read that letter? 21 

A Yes.  At the -- 22 

 JUDGE McCARRICK:  That just calls for a yes or no answer, 23 

sir. 24 

 THE WITNESS:  Okay. 25 
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Q BY MS. ALONSO:  And let’s move on to October of 2011.  Did 1 

you go to Gallup -- or did you ever go to the Gallup Terminal 2 

out of your work hours? 3 

A Yes, I did. 4 

Q Okay.  When and -- do you remember if that was in the 5 

beginning of October or the middle of October? 6 

A It was sometime about the end of October. 7 

Q And who were you with? 8 

A There was -- there was a companion, a work companion. 9 

Q His name? 10 

A Ray Dazahn. 11 

Q Okay.   12 

 JUDGE McCARRICK:  I’m sorry, sir.  His name is? 13 

 THE WITNESS:  Ray Dazahn.  D-a-z-a-h-n.  Dazahn. 14 

Q BY MS. ALONSO:  Now where did you go exactly? 15 

A We went to the Pilot and then after that we went into the 16 

refinery. 17 

Q Okay.  And, when you say you went into the refinery, what 18 

room did you go into? 19 

A We went into the drivers lounge. 20 

Q Okay.   21 

 MS. ALONSO:  Your Honor, I’m handing the witness what’s 22 

been marked as General Counsel’s 26(a). 23 

 JUDGE McCARRICK:  All right.   24 

Q BY MS. ALONSO:  Now, Mr. Rodriguez, can you identify where 25 
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the Pilot facility is at? 1 

A Okay.  It would be -- 2 

 MR. HIGH:  Excuse me.  Which number are we looking at? 3 

 JUDGE McCARRICK:  Would it be easier to refer to (b) and 4 

(c) since they’re larger blowups? 5 

 MS. ALONSO:  Well, Your Honor, he’s testified that he went 6 

to the Pilot location of his refinery. 7 

 JUDGE McCARRICK:  Yeah.  And that’s not shown on (b) and 8 

(c)? 9 

 MS. ALONSO:  Well, it’s easier to see where they are in 10 

relation to each other on (a). 11 

 JUDGE McCARRICK:  All right.  (a) is just awfully small, 12 

but go ahead.  Go ahead. 13 

 MS. ALONSO:  Okay. 14 

Q BY MS. ALONSO:  So can you show us where on -- where on 15 

26(a) was the Pilot? 16 

A Okay.  The Pilot would be right here on the south part or 17 

the lower part of the picture. 18 

 JUDGE McCARRICK:  Mark it with a 1. 19 

 MR. HIGH:  Are you going to mark on the exhibits already 20 

in evidence? 21 

 JUDGE McCARRICK:  That’s just a copy. 22 

 MR. HIGH:  Oh. 23 

 JUDGE McCARRICK:  It’s a copy. 24 

 THE WITNESS:  With a 1? 25 
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 JUDGE McCARRICK:  Yeah.  Put a 1 there.  Everybody else do 1 

the same thing on their own copies. 2 

 THE WITNESS:  Okay.  It’s 1 right about here. 3 

 JUDGE McCARRICK:  Which is the Pilot? 4 

 THE WITNESS:  Right here. 5 

 JUDGE McCARRICK:  This? 6 

 THE WITNESS:  Yeah.  This whole -- 7 

 JUDGE McCARRICK:  The whole -- 8 

 THE WITNESS:  It’s a truck stop. 9 

 JUDGE McCARRICK:  Okay.   10 

 THE WITNESS:  This would be -- 11 

 JUDGE McCARRICK:  So the entire area is considered the -- 12 

you call it the Pilot? 13 

 THE WITNESS:  It’s a Pilot truck stop, yes. 14 

 MR. HIGH:  It’s a brand.  Pilot’s a brand.   15 

 JUDGE McCARRICK:  Oh. 16 

 MR. HIGH:  Like Valero and -- 17 

 JUDGE McCARRICK:  Okay.  So that whole -- the whole area 18 

that you marked is 1. 19 

 THE WITNESS:  Yeah. 20 

 JUDGE McCARRICK:  Okay.  I understand. 21 

Q BY MS. ALONSO:  And where is the Ciniza drivers room? 22 

A Okay.  This is the road that takes you into the refinery, 23 

so -- 24 

 MR. HIGH:  I don’t think it’s noticeable.  This is so 25 
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small I don’t think it’s noticeable. 1 

Q BY MS. ALONSO:  Well, where is the refinery? 2 

A This is the refinery itself right here. 3 

Q Okay.  So that entire area? 4 

A Yeah.  This is all refinery. 5 

 JUDGE McCARRICK:  Mark that 2.  The refinery area. 6 

 THE WITNESS:  Okay.   7 

 MR. GIANNOPOULOS:  Your Honor, should we mark the exhibits 8 

in evidence? 9 

 JUDGE McCARRICK:  Yeah.  Yeah.  Okay.      10 

Q BY MS. ALONSO:  Okay.  And then if we turn to Exhibit 11 

26(c) that’s the close up.  Now is this the Pilot? 12 

A Yes. 13 

Q Okay.   14 

A And there’s the truck parking lot.  The fuel line and the 15 

convenience C store. 16 

Q Okay.  So the trucks -- 17 

A Yeah.  That’s your truck parking lot right here and then 18 

this would be your refueling island and this is your -- this 19 

building right here is your C store. 20 

Q Okay.   21 

 JUDGE McCARRICK:  C store? 22 

 THE WITNESS:  C store.  Convenience store. 23 

 JUDGE McCARRICK:  Convenience store? 24 

 THE WITNESS:  Yeah.  Convenience store, yes. 25 
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Q BY MS. ALONSO:  Okay.  Now on 26(b), is that a closer view 1 

of the refinery? 2 

A Yeah. 3 

Q Okay.  Now on this could you identify where the drivers 4 

room would be? 5 

A I think it would be -- 6 

 MR. HIGH:  I don’t think shows it, quite frankly. 7 

A (continuing)  Okay.  This is the refinery and -- 8 

Q Okay.  So this -- that’s the refinery? 9 

A Yeah.  This is the refinery right here. 10 

Q And where are the loading racks? 11 

A The loading racks -- 12 

Q If you know. 13 

A I’m trying to picture this now.  I think the loading rack 14 

would be this, this one right here, or -- 15 

Q Okay.   16 

 JUDGE McCARRICK:  I don’t think the witness -- 17 

 MS. ALONSO:  Okay. 18 

 MR. HIGH:  I’m sorry? 19 

 JUDGE McCARRICK:  I don’t think the witness is able to 20 

determine -- 21 

 MR. HIGH:  I don’t think so, either. 22 

 MS. ALONSO:  No.  I don’t think this shows the drivers 23 

room. 24 

 JUDGE McCARRICK:  So is the truck stop a truck stop for 25 
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commercial trucks basically to fuel up? 1 

 MR. HIGH:  Union 76 in California? 2 

 JUDGE McCARRICK:  It’s a fueling station for commercial 3 

trucks? 4 

 THE WITNESS:  Yes, it is. 5 

 JUDGE McCARRICK:  Okay.   6 

 MS. ALONSO:  Your Honor, may we have a moment off the 7 

record?  I’ve got to mark some exhibits. 8 

 JUDGE McCARRICK:  All right.  Let’s go off the record. 9 

(Off the record) 10 

 JUDGE McCARRICK:  Back on the record. 11 

Q BY MS. ALONSO:  All right, Ever, before we broke -- took a 12 

break, I was asking you questions about visiting Gallup -- 13 

A Uh huh. 14 

Q -- with Ray Dazahn. 15 

A Yes. 16 

Q I’m going to be handing you a document. 17 

 JUDGE McCARRICK:  I think 31 is next in order. 18 

 MS. ALONSO:  Right.  I have 31 and 32. 19 

(General Counsel Exhibits 31 and 32 marked for identification)   20 

Q BY MS. ALONSO:  Now, Ever, when you first arrived to the 21 

drivers room, did you have these documents with you? 22 

A Yes, I did. 23 

Q Okay.  What are they? 24 

A This is -- 25 
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Q Well, let’s start with 31.  What is it? 1 

A 31.  This was a letter that was given to us back in ’08.  2 

This was a -- this explained, you know, on how -- 3 

 JUDGE McCARRICK:  The document speaks for itself. 4 

 THE WITNESS:  Okay. 5 

 MS. ALONSO:  Okay. 6 

Q BY MS. ALONSO:  And is this the document -- were you 7 

holding the document when you walked into the drivers room? 8 

A Yes, I was. 9 

Q Okay.  What about 32?  Were you holding this document when 10 

you drive -- when you walked into the break room? 11 

A Yes. 12 

Q Okay.  Now, when you walked into the drivers room, who was 13 

there? 14 

A Security. 15 

Q Okay.  And who’s the security that was in there? 16 

A I’m not sure what company he works for. 17 

Q Do you remember his name? 18 

A Yes, I do.  Anthony Rodriguez. 19 

Q Okay.  And who did you walk into the drivers room -- 20 

A I’m sorry? 21 

Q Who was with you when you walked into the drivers room? 22 

A Ray Dazahn. 23 

Q Okay.  Was Ray also holding these fliers? 24 

A Yes, he was.  25 
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Q Okay. What did you do when you walked into the drivers 1 

room? 2 

A Okay.  We started distributing these on the tables and -- 3 

Q Okay.  And what else happened? 4 

A And we were talking to a few guys and -- 5 

Q And, when you say a few guys, are those drivers? 6 

A Yes.  Some of the drivers that were walking in. 7 

Q Okay.  What happened next? 8 

A Okay.  We were handing buttons, lanyards and we were 9 

approached by David Townsend -- 10 

Q Okay.   11 

A -- and security officer Mr. Rodriguez. 12 

Q Okay.  And is that while you’re still in the break room? 13 

A Yes. 14 

Q Okay.  And what were you doing at the time when you were 15 

approached? 16 

A We were campaigning. 17 

Q Okay.  Did you have these in your hand? 18 

A Yes, I did. 19 

Q Okay.  And these are these G. C. 31 and 32, right? 20 

A Yes. 21 

Q Okay.  And what were you doing when you were approached b 22 

the security guard and Mr. Townsend? 23 

A We were distributing all this literature on the tables and 24 

stuff and talking to guys and campaigning. 25 
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 MR. HIGH:  I’m sorry.  Again, I’m having some difficulty 1 

hearing. 2 

 JUDGE McCARRICK:  Speak to me if you will, sir.  I’m the 3 

one that needs to -- one of the people that needs to hear all 4 

this. 5 

 THE WITNESS:  Okay. 6 

 JUDGE McCARRICK:  That’s great.  Thank you.   7 

Q BY MS. ALONSO:  Now did Mr. Townsend say anything to you? 8 

A Yes, he did.  He said we couldn’t be in there. 9 

Q Okay.  What else did he tell you? 10 

A He said not to be setting any of the other stuff down on 11 

the tables, any of the literature that we had, and so, anyway, 12 

I told him, you know, well, what’s the -- there was a few other 13 

fliers that were on the tables -- you have some -- 14 

 JUDGE McCARRICK:  I’m more interested, sir -- 15 

 THE WITNESS:  All right. 16 

 JUDGE McCARRICK:  -- in the conversations right now.   17 

 THE WITNESS:  Okay.  He said we couldn’t be there -- 18 

 JUDGE McCARRICK:  Uh huh.  19 

 THE WITNESS:  -- and that we had to leave. 20 

Q BY MS. ALONSO:  What else did he say? 21 

A He said that we had to leave. 22 

Q Okay.   23 

 JUDGE McCARRICK:  Did you say anything? 24 

 THE WITNESS:  Yes, I did.  I said this is my right.  You 25 
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know, my right to be here. 1 

 THE WITNESS:  Okay.   2 

Q BY MS. ALONSO:  Now what else did you say? 3 

A He just repeatedly, you know, kept saying that we had to 4 

leave and not to put any other literature down on the table. 5 

Q Okay.  Now you were about to mention that there was some 6 

other literature on the table aside from what you put down. 7 

A Yes. 8 

Q What was that? 9 

A There was some anti -- some anti-union literature that was 10 

on the tables. 11 

Q Okay.  Did you say anything about that? 12 

A Yes, I did.  I said what’s the difference between my 13 

literature and this literature. 14 

Q And who did you say that to? 15 

A David Townsend. 16 

Q And what did he say? 17 

A He said I couldn’t be there and the stuff, you know.  When 18 

I told him about my literature and I said what’s the difference 19 

between my literature and this literature, he says this is 20 

company property and this ain’t. 21 

Q When he said this was company property, what was he 22 

referring to? 23 

A He was referring to the anti-union material that was 24 

there. 25 
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 MR. HIGH:  Excuse me.  Let me object.  He can’t testify as 1 

to what Mr. Townsend was referring to.  He can testify to what 2 

he heard him say. 3 

 JUDGE McCARRICK:  Sustained. 4 

Q BY MS. ALONSO:  Did he pint to any -- did  5 

Mr. Townsend point to anything when you made that comment? 6 

A Yes, he did. 7 

Q What did he point to? 8 

A He pointed to my literature, the literature that, you 9 

know, I was setting on the table didn’t belong to the company. 10 

Q Okay.  Well, let’s stop there.  He pointed to the 11 

literature you put down? 12 

A Uh huh. 13 

Q What did he say? 14 

A He said that I couldn’t leave it there, that it was not 15 

company property. 16 

Q Okay.  And did he point to the anti-union literature? 17 

A Yes, he did. 18 

Q Okay.  What did he say when he pointed to that? 19 

A He said this is was company -- company property. 20 

Q Okay.  Did Rat Dazahn say anything? 21 

A Yes, he did. 22 

Q What did he say? 23 

A He says we’re here doing our rights, our rights to 24 

campaign for what we’re doing. 25 
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Q What else did you tell Townsend? 1 

A I just told him, you know -- you know, why are you doing 2 

this.  And he just didn’t want to say nothing. 3 

Q Did you ask anything about the bulletin board? 4 

A Yes, I did. 5 

Q What did you say? 6 

A I was hanging up some -- also some reading material and he 7 

told me that I couldn’t post anything on there. 8 

Q Okay.  And what did you say -- let’s back up a little bit.  9 

Where is that bulletin board? 10 

A This is in -- this is in the drivers lounge. 11 

Q Okay.  And where in the drivers lounge is it?  Is it on 12 

the wall?  Is it on a board? 13 

A It’s on the wall. 14 

Q Okay.  And is it nearby anything? 15 

A Yes.  There’s a coffee -- there’s a coffee machine there.  16 

There’s also a water fountain there. 17 

Q Okay.   18 

 JUDGE McCARRICK:  What were you putting on the bulletin 19 

board? 20 

 THE WITNESS:  Some of this literature that we got right 21 

here. 22 

 JUDGE McCARRICK:  All right.  General Counsel’s 31 and 32?   23 

 THE WITNESS:  Yes. 24 

 JUDGE McCARRICK:  Both of those? 25 
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 THE WITNESS:  Yes. 1 

Q BY MS. ALONSO:  And what did Townsend say?  You were 2 

posting something on there? 3 

A Yes. 4 

Q Okay.  And did Townsend make a comment about that? 5 

A Yes, he did.  He said I couldn’t hang any stuff up there. 6 

Q Okay.  What did you -- what did you say in response? 7 

A I said -- I repeated to him, again, you know, what’s the 8 

difference between my literature and this literature, you know.  9 

Because there was some anti-union poster on there -- 10 

Q Okay.   11 

A -- and that’s what I referred to. 12 

Q Okay.   13 

 JUDGE McCARRICK:  Was there anything else on the bulletin 14 

board at that time?  Any other documents?  Any other papers? 15 

 THE WITNESS:  It was a bulletin board, you know, sort of 16 

like for some of us drivers, you know.  Actually -- 17 

 JUDGE McCARRICK:  No.  I know what a bulletin board is, 18 

sir.  But was there anything else on there besides what you 19 

referred to as anti-union literature? 20 

 THE WITNESS:  Yeah.  There was a -- there was like a 21 

Harley Davidson sort of -- one of the drivers that was there 22 

was into Harley Davidsons and somehow I guess he had a -- he 23 

had a thing with one of the casinos.  Kind of a raffle, a 24 

raffle type thing, with one of the casinos on a motorcycle. 25 
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 JUDGE McCARRICK:  Anything else? 1 

 THE WITNESS:  And that anti-union -- 2 

 JUDGE McCARRICK:  Those were the only two things you saw 3 

there? 4 

 THE WITNESS:  Yeah.  That I can remember. 5 

 JUDGE McCARRICK:  Okay.   6 

Q BY MS. ALONSO:  Now that was on that specific day,  7 

right -- 8 

A Yes. 9 

Q -- you saw that other poster? 10 

A Uh huh. 11 

Q Okay.  On the motorcycle? 12 

A Yeah. 13 

Q But in the past before this day, did drivers regularly 14 

post -- 15 

 JUDGE McCARRICK:  It’s much better if I hear testimony 16 

from the witness, not from you. 17 

 MS. ALONSO:  Okay. 18 

 JUDGE McCARRICK:  It’s much more convincing that day. 19 

 MS. ALONSO:  Okay. 20 

Q BY MS. ALONSO:  So, aside from this particular day, what 21 

else was posted on this bulletin board? 22 

A Guys, you know, there was guys that used to sell things.  23 

They used to post them up there. 24 

Q What type of things did you see posted on there? 25 
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A I seen from selling cars to utility trailers that I can 1 

remember. 2 

Q Okay.  When did you see those other bulletins posted on 3 

there? 4 

A Years prior, months prior to that. 5 

Q Okay.   6 

 MS. ALONSO:  Your Honor, may we go off the record.  I’m 7 

preparing the next exhibit and it’s a few pages long. 8 

 JUDGE McCARRICK:  All right.  Off the record. 9 

(Off the record) 10 

 JUDGE McCARRICK:  On the record. 11 

(General Counsel Exhibit 33 marked for identification)   12 

Q BY MS. ALONSO:  I’m handing you what’s been marked as 13 

General Counsel’s Exhibit 33.  Ever, could you -- I’ve handed 14 

you what’s been marked as General Counsel’s Exhibit 33.  Could 15 

you review the photographs in this exhibit? 16 

A Okay. 17 

Q Do you recognize this? 18 

A Yes. 19 

Q Okay.  Go ahead and look through the exhibit, four pages.  20 

Let’s start with Page 1.  Do you recognize this photograph? 21 

A Yes, I do. 22 

Q And what is it? 23 

A This is cookies.  Cookies that some of the drivers and 24 

some of the ladies in the office sell. 25 
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Q Okay.  What about Page 2? 1 

A Yes.  There on the table at the Albuquerque -- the 2 

Albuquerque Terminal. 3 

Q Okay.  So is this picture a fair and accurate description 4 

of a table at the drivers room? 5 

A Yes, it is. 6 

Q Okay.  And Page 1 is just a close up of that? 7 

A Yes. 8 

Q Okay.   9 

 JUDGE McCARRICK:  Things like Girl Scout cookie sign up 10 

sheets? 11 

 THE WITNESS:  Yeah. 12 

Q BY MS. ALONSO:  Okay.  Now let’s go to Page 3.  Do you 13 

recognize this? 14 

A Yes.  This is a little blackboard that we got there at  15 

the -- 16 

Q Okay.   17 

 JUDGE McCARRICK:  I’m sorry.  Is this in the drivers  18 

room -- 19 

 THE WITNESS:  Yes, it is. 20 

 JUDGE McCARRICK:  In Albuquerque? 21 

 THE WITNESS:  Yes. 22 

Q BY MS. ALONSO:  Oh.  Is this in Albuquerque? 23 

A Yes.  This is in Albuquerque. 24 

Q Okay.  And let’s go on to Page 4.  Do you recognize what 25 
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this is? 1 

A Okay.  The coffee machine at Albuquerque and then the 2 

paper little poster up on top of the -- by one of the cabinets, 3 

on the door cabinet.  The Super Bowl.  Yes, I do recognize 4 

this. 5 

Q Okay.  Now this photograph on Page 4 did you see this 6 

around the time of the Super Bowl? 7 

A Yes, I did. 8 

Q And is that for 2012? 9 

A Yes.  Sometime around February for Super Bowl Sunday. 10 

Q And now, going back to Page 3, was this around the time of 11 

the Super Bowl? 12 

A Yes.  Super Bowl pool. 13 

Q Okay.  And what year is that? 14 

A This is this year, 2012. 15 

 JUDGE McCARRICK:  And how about the photo of the -- I 16 

assume those are Girl Scout cookies.  Some organization’s 17 

cookie sale.  Do you know when that photograph was taken? 18 

 THE WITNESS:  No, sir. 19 

Q BY MS. ALONSO:  And, Ever, have you seen these cookie 20 

sheets or cookie order forms in 2012? 21 

A Yes, I have. 22 

 MS. ALONSO:  And, Your Honor, we move for the admission of 23 

General Counsel 33. 24 

 JUDGE McCARRICK:  Any objection? 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

326 

 MR. HIGH:  No objection as long as we all understand this 1 

is Albuquerque, not Gallup. 2 

 JUDGE McCARRICK:  I think the testimony is, as I 3 

understand, they’re all from Albuquerque. 4 

 THE WITNESS:  Yeah.  This is in Albuquerque. 5 

 JUDGE McCARRICK:  All of those photographs are? 6 

 THE WITNESS:  Uh huh. 7 

 JUDGE McCARRICK:  All right.  33 is received.   8 

(General Counsel Exhibit 33 received into evidence)   9 

 JUDGE McCARRICK:  You’re offering 31 and 32? 10 

 MS. ALONSO:  Yes, Your Honor. 11 

 JUDGE McCARRICK:  Any objection? 12 

 MR. HIGH:  What are -- 13 

 JUDGE McCARRICK:  Those are the pamphlets that Mr. 14 

Rodriguez brought to Gallup. 15 

 MR. HIGH:  No objection. 16 

 JUDGE McCARRICK:  All right.  31 and 32 are received. 17 

(General Counsel Exhibits 31 and 32 received into evidence)   18 

 MS. ALONSO:  All right. 19 

Q BY MS. ALONSO:  So, Ever, we were discussing your visit to 20 

Gallup and when you were in the drivers room. 21 

A Yes. 22 

Q Now, after you had that conversation with David Townsend, 23 

you were in the process of posting pictures -- or sorry -- 24 

posting for the fliers? 25 
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A Yes.  Literature, yes. 1 

Q And what did he say when you were posting them? 2 

A He said I couldn’t put them up on the board. 3 

Q What else did Townsend tell you? 4 

A He said that we couldn’t be there. 5 

Q Okay.  And did he -- and what happened next? 6 

A He just repeated saying we couldn’t be there and we were 7 

told to -- that we had to leave the property. 8 

Q Who told you? 9 

A David Townsend. 10 

Q Okay.  And did you leave the property? 11 

A Yes. 12 

Q Okay.  Were you escorted? 13 

A We were escorted by security and we were also told that, 14 

if we didn't leave, they were going to call the police on us. 15 

Q Who said that? 16 

By David Townsend -- 17 

Q Okay.   18 

A -- and the security, both. 19 

Q Okay.  Where were you when they made those comments? 20 

A We were at the drivers lounge. 21 

Q Okay.  And you mentioned being escorted.  Can you describe 22 

to me how you were escorted off the property? 23 

A Yes.  We were escorted from the lounge back into our 24 

vehicles and out of the -- out of the refinery and security 25 
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stayed behind us the whole time. 1 

Q Well, let’s talk about being escorted out of the drivers 2 

room.  Who did that? 3 

A Security and David Townsend. 4 

Q Okay.  The two of them? 5 

A Yes. 6 

Q Okay.  And did they walk behind you? 7 

A Yes.  They were behind us? 8 

Q Okay.   9 

A Behind Rat Dazahn and myself. 10 

Q Okay.  And you said that you were then escorted from what 11 

point to what other point? 12 

A From the refinery to the exit of the refinery. 13 

Q Okay.  And how did they escort you off of that? 14 

A They were following us with the vehicle, with the security 15 

vehicle.  Western Refining security vehicle. 16 

Q Okay.  Did you see them driving behind you? 17 

A Yes. 18 

Q Okay.  Who did you see? 19 

A I seen security -- 20 

Q Okay.   21 

A -- and David Townsend. 22 

Q Okay.  Who was the security that you saw? 23 

A Security is Mr. Anthony Rodriguez. 24 

Q Okay.  Now, during this same time period, did anyone tell 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

329 

you that the Gallup facility was going to be -- or that the 1 

Albuquerque facility was going to be closing? 2 

A Yes. 3 

Q Okay.  And do you remember when that took place?  Was this 4 

in relationship to your visit to Gallup? 5 

A This was somewhere around -- 6 

 MR. HIGH:  I’m going to object to counsel leading the 7 

witness and I object to the form of the question as leading. 8 

 JUDGE McCARRICK:  Overruled.  In relation to when the 9 

event in Gallup occurred when was this conversation? 10 

 THE WITNESS:  This was somewhere around the end of October 11 

also.  Beginning of November.  Somewhere around there. 12 

 JUDGE McCARRICK:  How long after you were escorted out of 13 

the Gallup refinery? 14 

 THE WITNESS:  Oh, maybe a couple of weeks. 15 

 JUDGE McCARRICK:  Okay.   16 

Q BY MS. ALONSO:  And who did you have this conversation 17 

with? 18 

A Mr. Eric Burnham. 19 

Q Okay.  And where was the conversation? 20 

A This was at the Albuquerque Terminal. 21 

Q Okay.  Were you in an office? 22 

A This was in the drivers -- I believe the drivers lounge  23 

or -- 24 

Q Okay.  And what did he say? 25 
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A He said, because of what you guys are doing, the company 1 

is thinking of relocating or talking about relocating the 2 

trucks back to Gallup or to Gallup. 3 

Q What did you say? 4 

A Nothing. 5 

Q Did he say anything else? 6 

A You know, what’s the reason for doing this he asked me.  7 

And I replied to him, well, this is our right to campaign, to 8 

do what we’re doing. 9 

Q Did he respond? 10 

A No. 11 

 JUDGE McCARRICK:  I’m sorry.  Did he respond, sir? 12 

 THE WITNESS:  No. 13 

Q BY MS. ALONSO:  Now make sure you speak up. 14 

A I’m sorry. 15 

Q Okay.  Now, since you have -- 16 

 JUDGE McCARRICK:  Was anyone else with you in the drivers 17 

room? 18 

 THE WITNESS:  No.  It was just a conversation between Eric 19 

Burnham and myself. 20 

 JUDGE McCARRICK:  Okay.   21 

Q BY MS. ALONSO:  About how often do you make deliveries to 22 

Giant locations? 23 

A Whenever they’re dispatched.  It could be on a daily 24 

basis. 25 
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 MS. ALONSO:  I’m going to hand the witness General 1 

Counsel’s 20. 2 

Q BY MS. ALONSO:  Ever, have you seen this before? 3 

A Yes, I have. 4 

Q What is that? 5 

A This is a box on the -- they got -- it’s up to the public, 6 

you know.  You got the Hotazatel traders.  You got real estate 7 

sales.  Magazines and so on. 8 

Q Okay.  And where have you seen boxes? 9 

A These are at the stations.  At the gas stations. 10 

Q Which gas stations? 11 

A  At the Giant gas stations. 12 

Q Okay.  Now have you ever taken any literature out of those 13 

boxes? 14 

A Yes, I have. 15 

Q Okay.   16 

 MS. ALONSO:  I’ve just handed the witness General 17 

Counsel’s 21. 18 

Q BY MS. ALONSO:  Can you look -- can you review those 19 

documents? 20 

 MS. ALONSO:  Your Honor, may we go off the record? 21 

 JUDGE McCARRICK:  Off the record. 22 

(Off the record) 23 

 JUDGE McCARRICK:  On the record. 24 

 MS. ALONSO:  Your Honor, I’m going to hand the witness -- 25 
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 JUDGE McCARRICK:  Show them to counsel first. 1 

 MR. HIGH:  These are what’s in here? 2 

 MS. ALONSO:  Right.  Those are -- 3 

 JUDGE McCARRICK:  Are they the same -- what we have in 21 4 

is -- 5 

 MR. GIANNOPOULOS:  Copies of front pages of those -- of 6 

what we’re showing the witness. 7 

 JUDGE McCARRICK:  All right. 8 

 MS. ALONSO:  So I’ve just handed the witness several 9 

magazines. 10 

Q BY MS. ALONSO:  Now, Ever, can you look through those? 11 

A Yes. 12 

Q Now are these the document you -- or the type of things 13 

that you’ve taken from these boxes? 14 

A Yes. 15 

Q Okay.  And now General Counsel’s Exhibit 21 is that the 16 

front page of the magazine you just looked at? 17 

A Yes. 18 

Q Okay. 19 

 MS. ALONSO:  Your Honor, we move the admission of General 20 

Counsel Exhibit 21. 21 

 JUDGE McCARRICK:  Any objection? 22 

 MR. HIGH:  We object on relevancy.  Plus there’s no 23 

foundation that this witness actually went out and took these 24 

out of this thing and if they are, in fact, what’s shown here.  25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

333 

I -- 1 

 JUDGE McCARRICK:  Sustained.  We need more foundation I 2 

think. 3 

 MR. HIGH:  Certainly.  There’s no foundation -- 4 

 JUDGE McCARRICK:  He could have picked these up around the 5 

corner. 6 

 MR. HIGH:  He could have picked them up anywhere.  I don’t 7 

know if he picked them up at this station or he could have 8 

gotten them across the street for all I know.  I’d object on 9 

foundation and -- 10 

 JUDGE McCARRICK:  Sustained.   11 

 MS. ALONSO:  Okay. 12 

Q BY MS. ALONSO:  Ever, have you picked up any magazines 13 

from these red boxes? 14 

A Yes, I have. 15 

Q Okay.  And when was that? 16 

A There’s days when I’ll be delivering to one of the 17 

stations and I’ll pick one off the box. 18 

Q Okay.  Have you done that more recently? 19 

A Yeah. 20 

Q Okay.  And was that -- okay.  And how many Giant stores do 21 

you visit or do you make deliveries to? 22 

A I make deliveries to almost every Giant station in the 23 

state of New Mexico. 24 

Q Okay.  Could you tell us exactly which red box you took 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

334 

these from? 1 

A This red box in this picture. 2 

 JUDGE McCARRICK:  You’re referring to General Counsel’s 3 

20.  You actually took those magazines from that box? 4 

 THE WITNESS:  I’ve taken -- 5 

 JUDGE McCARRICK:  No.  But did you take these? 6 

 THE WITNESS:  These, yes. 7 

 JUDGE McCARRICK:  The ones that are on the table? 8 

 THE WITNESS:  Yes. 9 

 JUDGE McCARRICK:  And -- I’m sorry -- you may have said 10 

and I didn’t hear you.  Which Giant store did you take them 11 

from? 12 

 THE WITNESS:  This is -- this stuff on -- this would be 13 

one of the Los Lunas reading material. 14 

 JUDGE McCARRICK:  Los Lunas.  The store in Los Lunas? 15 

 THE WITNESS:  Yes.  It would be Giant -- 16 

 JUDGE McCARRICK:  All right.  A Giant -- 17 

 THE WITNESS:  -- 6033 if I’m not mistaken. 18 

 JUDGE McCARRICK:  Okay.   19 

 MS. ALONSO:  Okay.  And now I would move for the admission 20 

of General Counsel’s Exhibit 21. 21 

 MR. HIGH:  When did you take them? 22 

 MS. ALONSO:  Your Honor, objection.  Asked and answered. 23 

 JUDGE McCARRICK:  Overruled.  I don’t recall the answer if 24 

he did.  25 
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 About when did you take them, sir? 1 

 THE WITNESS:  Sometime a couple weeks ago. 2 

 JUDGE McCARRICK:  Okay.   3 

 MR. HIGH:  Your Honor, these photos in the instance that 4 

were testified were back between Labor Day and Thanksgiving.  5 

If he got them a couple of weeks ago, it was long after the 6 

event.  So I would object there’s no foundation laid to show 7 

that they were there back when the acting General Counsel 8 

offered the evidence and they could have changed a dozen times 9 

by then. 10 

 MS. ALONSO:  Well, Your Honor, it’s relevant to the type 11 

of material that’s contained within these red boxes.  It’s 12 

generally -- he took this from the red boxes and this is 13 

generally the type of material that is kept there. 14 

 MR. HIGH:  Your Honor, we have in evidence a photo of what 15 

they testified and claimed was there back when the attempted 16 

handbilling occurred.  We have the photo and it’s General 17 

Counsel -- 18 

 JUDGE McCARRICK:  20. 19 

 MR. HIGH:  -- 20.  Unless they can show that these 20 

magazines that they’re talking about now which this witness 21 

just testified a couple of weeks ago are exactly the ones that 22 

were there back then, then it doesn’t match General Counsel 23 

Exhibit No. 20.  I don’t know what they need beyond 20 to make 24 

their argument, anyway, but that’s not my issue.  But I don’t 25 
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think the foundation’s been laid that these documents obtained 1 

two weeks ago are exactly the same ones shown in Exhibit 20 2 

that were back in this machine back in between September, Labor 3 

Day, and Thanksgiving of 2011.  In fact, I think it’s folly to 4 

claim that they were.  Surely, if anybody’s taking them it 5 

would be empty by now. 6 

 MS. ALONSO:  Well, and, Your Honor, this is -- this 7 

evidence goes to show the type of material that’s contained in 8 

there and it’s not that these specific magazines were kept at 9 

the red boxes back around Labor Day. 10 

 JUDGE McCARRICK:  I’ve got a bigger problem, counsel 11 

because, if the witness testified that he got these in -- 12 

 MR. HIGH:  What? 13 

 JUDGE McCARRICK:  The magazines that he has in front of 14 

him on the witness stand.  They’re identical to the ones that 15 

appear in General Counsel’s 20.  All you have to do is take a 16 

look at the photographs.  They depict what -- at least, four of 17 

them.  I mean General Counsel’s 20 doesn’t have them all in 18 

there, but four of the photographs are identical to General 19 

Counsel’s 21 and to some of the magazines there.  So the 20 

General Counsel’s 20 doesn’t represent what happened in -- at 21 

the time of the event in Los Lunas that was testified to back 22 

in -- back in November of 2011. 23 

 MS. ALONSO:  Right, Your Honor, but I can lay a foundation 24 

that these red boxes have been maintained at the Giant stores 25 
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and continue to be. 1 

 JUDGE McCARRICK:  Well, you’d better do that -- 2 

 MS. ALONSO:  Okay. 3 

 JUDGE McCARRICK:  -- because what I’ve got here now from 4 

this witness’ testimony is a foundation that General Counsel’s 5 

20 represents what appeared a couple of weeks ago. 6 

 MS. ALONSO:  Okay.  Sure.  And I would be happy to do 7 

that, Your Honor. 8 

 MR. HIGH:  Well, I mean that is an excellent point and 9 

it’s one overlooked by me.  I accepted the representation that 10 

Exhibit 20 -- and maybe it’s my wrong assumption -- was there 11 

back between Labor Day and Thanksgiving -- 12 

 MS. ALONSO:  Well, and, Your Honor, I -- 13 

 MR. HIGH:  -- and, if this in April, 2012, then it’s not 14 

even relevant to what happened between -- 15 

 JUDGE McCARRICK:  Well, it may not be. 16 

 MR. HIGH:  Right. 17 

 JUDGE McCARRICK:  It may not be and that’s the problem I 18 

have. 19 

 MR. HIGH:  There’s certainly no tie between the two. 20 

 JUDGE McCARRICK:  Yeah.  I think you better tie it up -- 21 

 MS. ALONSO:  Sure, Your Honor. 22 

 JUDGE McCARRICK:  -- because at this point I don’t know 23 

what appeared in the box in General Counsel’s 20 six months 24 

before this. 25 
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 MS. ALONSO:  Yes.  Okay. 1 

Q BY MS. ALONSO:  Now, Ever, how long have you been making 2 

deliveries to Giant stores? 3 

 JUDGE McCARRICK:  Well, let’s talk about Los Lunas.  I 4 

don’t care about -- the testimony that came in yesterday had to 5 

do with the Los Lunas store primarily.  Not other stores.  It 6 

came in with respect to Los Lunas. 7 

 MS. ALONSO:  Okay. 8 

Q BY MS. ALONSO:  How long have you made deliveries to -- do 9 

you make deliveries to Los Lunas? 10 

A Yes, I do. 11 

Q Okay.  How long have you been making deliveries to Los 12 

Lunas? 13 

A Since I started about 2004. 14 

Q Okay.  And how recently in 2011?  How often were you 15 

making deliveries to Los Lunas? 16 

A Maybe once a once, once every other week.  It depends on 17 

the gas station’s delivery -- that’s dispatched.  I’m sorry. 18 

Q And, when you were there, did you observe or did you see 19 

what’s been marked as General Counsel’s Exhibit 20?  Did you 20 

see a red box like that located at Giant? 21 

 JUDGE McCARRICK:  At what point in time? 22 

 MS. ALONSO:  Right. 23 

Q BY MS. ALONSO:  (continuing)  At what point in time did 24 

you see the red box? 25 
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A There’s always been boxes there, you know, promoting stuff 1 

like this -- 2 

Q Okay.   3 

A -- that I can remember. 4 

Q Okay.  So in 2011 did you see it in January? 5 

A Yes, I did. 6 

Q Okay.  And did you see it throughout the entire year? 7 

A Yeah.  Yes. 8 

Q Okay.   9 

 JUDGE McCARRICK:  And what kind of materials had been 10 

contained in what’s represented in General Counsel’s 20 back at 11 

the end of -- I’m trying to think -- in what -- 12 

 MS. ALONSO:  November. 13 

 JUDGE McCARRICK:  -- November of 2011 to January of 2012? 14 

What kind of materials? 15 

 THE WITNESS:  You always have this rental stuff, you know.  16 

Apartment rental stuff, you know.  You know, home decorative 17 

material.  A lot of traders and so on. 18 

 JUDGE McCARRICK:  That type of material? 19 

 THE WITNESS:  Yes. 20 

 JUDGE McCARRICK:  All right.   21 

 MS. ALONSO:  Okay.  All right.  Now, Your Honor, we move 22 

for the admission of G. C. 21. 23 

 JUDGE McCARRICK:  21’s in the record.  It’s never come out 24 

of the record.  I think what you’re -- what you’ve got now is -25 
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- 1 

 MR. GIANNOPOULOS:  21’s in the record. 2 

 MS. ALONSO:  No, Your Honor.  It was admitted yesterday. 3 

 JUDGE McCARRICK:  Oh.  I’m sorry.  You’re right.  You’re 4 

right.  All right.  Any objection to the receipt of 21? 5 

 MR. HIGH:  Let me -- yes, Your Honor.  I do have an 6 

objection and I would, in addition, move to strike General 7 

Counsel Exhibit 20.  Looking at Exhibit 21, it’s certainly not 8 

relevant.  There’s no foundation laid that bears any 9 

resemblance to what happened between Labor Day and Thanksgiving 10 

of 2011 and, in fact, the date on the photo on the first page 11 

of Exhibit 21 is March 29th - April 25, 2012 and -- 12 

 MS. ALONSO:  Well, Your Honor, that -- 13 

 JUDGE McCARRICK:  Hang on. 14 

 MR. HIGH:  Let me -- 15 

 JUDGE McCARRICK:  Hang on. 16 

 MR. HIGH:  Obviously, that has no relevance to whether or 17 

not this or a similar document was in the box in front of Store 18 

No. 6033 back between Labor Day and Thanksgiving.  So it’s 19 

certainly not relevant to any issue in this case. 20 

 JUDGE McCARRICK:  Well, I find that what the witness has 21 

done -- I would agree that the documents themselves don’t  22 

show -- they’re representative of what was present at that 23 

point in time based on this witness’ testimony.  He has 24 

observed that box for a considerable period of time and he’s 25 
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testified to similar types of documents.  The exact document, 1 

the exact publication, is unimportant.  The fact that there are 2 

similar documents, similar publications that the public is 3 

invited to come on site and take is relevant.  So, to that 4 

extent, I find it relevant and I find sufficient authentication 5 

has been established that similar documents were present at the 6 

relevant period of time.  So I am retaining 20 and I’ll receive 7 

21. 8 

(General Counsel Exhibit 21 received into evidence)   9 

 MS. ALONSO:  May I proceed? 10 

 JUDGE McCARRICK:  You may. 11 

 MS. ALONSO:  Okay. 12 

Q BY MS. ALONSO:  Ever, in November, 2011, did you handle 13 

any Giant stores? 14 

A Yes, I did. 15 

Q Okay.  How many stores? 16 

A Three stations. 17 

Q And was that all in the same day? 18 

A Yes. 19 

Q All right. 20 

 JUDGE McCARRICK:  I’m sorry.  Give me the date again when 21 

you handbilled. 22 

 THE WITNESS:  The date that I handbilled? 23 

 JUDGE McCARRICK:  Yeah. 24 

 THE WITNESS:  This was on a -- I don’t recall the dates. 25 
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 JUDGE McCARRICK:  In what month? 1 

 THE WITNESS:  Sometime about November. 2 

 JUDGE McCARRICK:  November of? 3 

 THE WITNESS:  2011. 4 

Q BY MS. ALONSO:  Ever, do you remember if this was closer 5 

to the beginning of November or closer to the Thanksgiving 6 

period? 7 

A I think it was closer to Thanksgiving. 8 

Q Now what is the first location you went to? 9 

A This would be the 7549 station, Bosco Farms, New Mexico. 10 

Q Okay.  What other location did you go to? 11 

A Then I went to Peralta, New Mexico. 12 

Q Okay.  Let’s talk about the Peralta or your visit to 13 

Peralta, the Giant store in Peralta. 14 

A Who was with you? 15 

A Kent Hodges, William Dean Perry, and myself. 16 

Q And who Kent Hodges and Dean Perry? 17 

A They’re driver companions at Western Refining. 18 

Q Okay.  Now, when you arrived to the store or to the Giant 19 

store, where did you go? 20 

A We walked in between the fuel island. 21 

Q Okay.  And, when you say the fuel island, when you say you 22 

walked in between, can you explain that a little more 23 

specifically? 24 

A Yes.  That’s where the vehicles refuse for their gasoline.  25 
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you know, to keep on running and it’s under a canopy and you 1 

got the pumps right underneath the canopy. 2 

 JUDGE McCARRICK:  How many rows of pumps were there? 3 

 THE WITNESS:  There’s, I believe, there’s about three 4 

rows. 5 

Q BY MS. ALONSO:  Now and -- 6 

 JUDGE McCARRICK:  When I say rows I don’t mean pumps, but 7 

I mean actual islands.  Three islands? 8 

 THE WITNESS:  Yeah.  Three.  One, two, three sets of 9 

pumps. 10 

Q BY MS. ALONSO:  And, when you say you walked in between 11 

them, did you walk from one pump to another or did you stay at 12 

one pump -- one island? 13 

A We were underneath the canopy walking back and forth, you 14 

know, the stations themselves.  You know the -- 15 

 JUDGE McCARRICK:  the islands? 16 

 THE WITNESS:  The islands. 17 

Q BY MS. ALONSO:  Okay. What were you wearing that day? 18 

A I was wearing a Western Refining shirt with my lanyard on. 19 

Q With your lanyard? 20 

A Yeah.  Lanyard.  I’m sorry. 21 

Q Okay.  And is that -- can you describe what the lanyard -- 22 

which lanyard you were wearing? 23 

A It’s the Teamster blue and white kind of key chain sort 24 

of. 25 
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Q Okay.  And the shirt you had on.  Can you describe the 1 

shirt you wore that day? 2 

A Yes.  It had a Western Refining patch -- 3 

Q Okay.   4 

A -- with my name on it. 5 

Q Okay.  So side was the Western Refining patch? 6 

A It would be on my -- what is this -- left side. 7 

Q Okay.   8 

A And my name on the right side. 9 

Q Can you describe the side that had the Western Refining on 10 

it?  Is that -- what does the logo look like? 11 

A It’s a square with W, I believe.  W and then the Western 12 

Refining deal underneath it. 13 

Q What happened -- about how long were you there? 14 

A Thirty minutes or so. 15 

Q Okay.  Now do you know the address to this location? 16 

A That would be 3524 Highway 47. 17 

Q Okay.  So you just said that you were there for about  18 

30 -- for a period of time. 19 

A Yeah.  About roughly 30 minutes. 20 

Q Okay.  And did anybody that worked for Western -- for 21 

Giant come out and speak to you? 22 

A Yes. 23 

Q Okay.  Can you describe what happened? 24 

A Okay.  A young girl came out of the store and -- 25 
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Q Well, let’s stop right there.  What was she wearing? 1 

A She was wearing a blue Giant sort of vest looking thing. 2 

Q Okay.  And where did it say Giant on it? 3 

A It’s on the -- God, I can’t remember. 4 

Q Was it like a name tag almost? 5 

A Yeah.  Sort of like a Giant logo. 6 

Q So she walked out of the store and who did she come talk 7 

to? 8 

A She came and talked to all three of us. 9 

Q What did she say? 10 

A And she said they’re telling me to ask you to leave and -- 11 

Q And what did you guys say? 12 

A Like why. 13 

Q Okay.   14 

A And she said, well, that’s all I was told. 15 

Q Okay.  Did she say who was telling her? 16 

A Manager. 17 

Q Okay.  Did she say how she got that call or did she say 18 

anything about how she found that out? 19 

A No.  She just came out and told us that they were asking 20 

her to tell us to leave. 21 

Q Okay.  Now what happened after that?  Did she go back into 22 

the store? 23 

A Yeah.  She went back into the station. 24 

Q Okay.  And what did you guys do? 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

346 

A Well, another lady came out. 1 

Q Okay.  And how long after did she come out? 2 

A A few minutes. 3 

Q Okay.  And what did -- what did this woman look like? 4 

A She was kind of heavy set, blondie. 5 

Q Okay.  And what was she wearing? 6 

A Also kind of like a Giant sort of type of thing with the 7 

Giant logo on it. 8 

Q Okay.  And was it the same type of -- the same type of 9 

uniform that the prior woman had? 10 

A Yes. 11 

Q Okay.  And who did she come speak to? 12 

A All of us again. 13 

Q Okay.   14 

A Kent Hodges, William Dean Perry, and myself. 15 

Q What did she tell -- what did she say? 16 

A She said I was told to tell you that you guys have to 17 

leave. 18 

Q Did she say who told her? 19 

A No. 20 

Q Did she identify herself? 21 

A Yeah.  She identified herself as the manager, the store 22 

manager. 23 

Q Now, when she walked out, is that what she -- is that how 24 

she identified herself? 25 
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A Yeah.  She identified herself as the store manager. 1 

Q Did you say anything to her? 2 

A No. 3 

Q Okay.  Did you hear your -- either Kent or Dean say 4 

anything? 5 

A Dean said why. 6 

Q Okay.  Did you guys get rowdy at all? 7 

A No. 8 

Q What did you do afterwards? 9 

A We left the station. 10 

Q Now have you delivered to that Peralta location in the 11 

past? 12 

A Yes, I have. 13 

Q Okay.  How often? 14 

A Again, whenever the gas station needs a load.  You know, 15 

that could be once a week and so on 16 

 JUDGE McCARRICK:  But in the year before this incident how 17 

many times would you estimate? 18 

 THE WITNESS:  I can’t count the times, sir, but I -- 19 

 JUDGE McCARRICK:  Would it be more than ten? 20 

 THE WITNESS:  Oh, yeah.  A lot more than ten. 21 

 JUDGE McCARRICK:  More than twenty? 22 

 THE WITNESS:  Oh, more than twenty. 23 

Q BY MS. ALONSO:  All right, Ever.  So, after she came out 24 

and she had that conversation with the group of the three of 25 
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you, what did you guys do? 1 

A We left.  We left the premises. 2 

Q Okay.  Where did you go then? 3 

A We ended up going to 6043.  That would be in Los Lunas, 4 

new Mexico. 5 

Q Okay.  And who went there? 6 

A The same three drivers.  Kent Hodges, William Dean Perry, 7 

and myself. 8 

Q When you arrived at this store what did you do? 9 

A We did the same thing.  We started handbilling again 10 

underneath the -- underneath the canopy where the pumps are at. 11 

Q Okay.  Did anybody that works for Giant come and talk to 12 

you? 13 

A Well, the girls from inside the station came out and 14 

talked to us a little bit. 15 

Q Okay.  What was she wearing? 16 

A She was also wearing the blue vest looking thing with the 17 

Giant patch on it. 18 

Q Okay.  And what did she say? 19 

A She just talked to us and we told her what we were doing. 20 

Q When she talked to you, what did she say, though? 21 

A She asked -- she said how can we -- how can you guys do 22 

what you are doing. 23 

Q Okay.   Did you say anything? 24 

A I said just campaign for your right. 25 
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Q Did you give her a handbill? 1 

A Yes, I did. 2 

Q Okay.  And did she go back inside? 3 

A She was doing the windows and so, when she finished up the 4 

windows, she went back inside. 5 

Q Okay.  And, when you say doing the windows, what do you 6 

mean by that? 7 

A She was window cleaning. 8 

Q Okay.  So you saw her cleaning windows? 9 

A Yeah. 10 

Q Okay.  And what did you do after that? 11 

A We started handbilling again. 12 

Q Okay.  And did anybody else come talk to you? 13 

A Yes. 14 

Q Okay.  And who?  Who was that? 15 

A A black Ford FT-50 four wheel drive pulled up into the 16 

first set of pumps and came out in a very loud tone of voice. 17 

Q Okay.  Well, let’s stop right there.  So someone drove up 18 

in a black Ford? 19 

A Uh huh. 20 

Q Okay.  And who was driving it? 21 

A This short lady and she introduced herself as a regional 22 

manager if I’m not mistaken. 23 

Q Okay.  And can you give us another -- a better description 24 

of her? 25 
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A She’s a short -- a short kind of blondish -- blondish 1 

hair.  She was all dressed in black as far as I can remember. 2 

Q Okay.  What did she say? 3 

A She said you guys have to leave now.  Very humiliating 4 

type of voice.  I just -- 5 

Q And when you say that can you describe how she said -- 6 

A Very loud.  I mean like when you throw somebody off, you 7 

know, the property with a loud tone of voice. 8 

Q So her voice was raised? 9 

A Yeah. 10 

Q Okay.  And did anybody respond to her? 11 

A Yes.  We all did.  Why?  She says you got no right to be 12 

here. 13 

Q Okay.  When you responded, did you raise your voice? 14 

A No. 15 

Q And so what happened next? 16 

A She said if you don’t leave I’m going to call the police. 17 

Q Okay.  How was her tone when she said that? 18 

A Loud. 19 

Q Okay.  What happened after that? 20 

A Well, we tried asking her again why.  She just said all 21 

you’ve got to do is leave. 22 

Q Did any of the other drivers you were with raise their 23 

voice when they spoke to her? 24 

A No. 25 
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Q Okay.  Now, prior to November have you delivered gas to 1 

this specific store in Los Lunas? 2 

A Yes, I have. 3 

Q Okay.  Now in November -- I mean in 2011 could you 4 

estimate the number that you’ve delivered to these stores?  The 5 

number of times that you’ve made deliveries to this specific 6 

store? 7 

A Ten, fifteen times, twenty times. 8 

Q All right.  Do you now someone --I’m going on to another 9 

topic right now -- do you know someone by the name of Simon? 10 

A Yes. 11 

Q Okay.  And who is Simon? 12 

A Simon was one of the union bashers. 13 

Q Okay.  And, when you say union basher, was he a union -- 14 

can you explain what that means? 15 

A In my terms it would mean somebody down talking the union 16 

to try to prevent you from joining one. 17 

Q Okay.  Did you ever hear him doing that? 18 

A Yes. 19 

Q Now how many -- okay -- when did you become -- or when did 20 

you first become aware of Simon? 21 

 JUDGE McCARRICK:  Well, first of all, do you know who 22 

Simon works for? 23 

 THE WITNESS:  I’m sorry? 24 

 JUDGE McCARRICK:  Do you know who Simon is employed by? 25 
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 THE WITNESS:  He presented himself as Western management. 1 

 JUDGE McCARRICK:  To you? 2 

 THE WITNESS:  I’m sorry? 3 

 JUDGE McCARRICK:  To you? 4 

 THE WITNESS:  Do I? 5 

 JUDGE McCARRICK:  No.  Did he present himself as Western 6 

Refining to you?  Did he tell you -- 7 

 THE WITNESS:  Yes. 8 

 JUDGE McCARRICK:  -- he was from Western Refining 9 

management? 10 

 THE WITNESS:  Yes.  That’s how he presented himself. 11 

 JUDGE McCARRICK:  And when did he tell you that? 12 

 THE WITNESS:  This was the first time I seen him sometime 13 

the summer of 2011. 14 

 JUDGE McCARRICK:  Go ahead. 15 

 MS. ALONSO:  Okay. 16 

Q BY MS. ALONSO:  So the first time that he introduced 17 

himself to you where was that? 18 

A When he introduced himself he was there at the refinery.  19 

The refinery gate in Gallup, New Mexico. 20 

Q Okay.  And it was the refinery gate in New Mexico? 21 

A Western.  This was at the Gallup, New Mexico Refinery, 22 

Ciniza. 23 

Q Okay.  And who else was there? 24 

A Pamela Scott was with him? 25 
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Q Okay.  Who were you with? 1 

A I was with Ray Dazahn, Kevin, and -- Kevin Taddy -- and 2 

Vernal Brown. 3 

Q And was he with Pamela Scott? 4 

A Yes, he was. 5 

Q Okay.  And now did they approach you or did they approach 6 

them?  How did that interaction happen? 7 

A It was more like an approachment. 8 

Q Okay.   9 

 JUDGE McCARRICK:  By whom? 10 

 THE WITNESS:  By Pamela Scott and Simon. 11 

Q BY MS. ALONSO:  Okay.  And what did Pamela Scott say? 12 

A She introduced him. 13 

Q What did she say? 14 

A She introduced him as a company, Western Refining, 15 

management. 16 

Q Okay.  And what did he say? 17 

A He just presented himself as Simon. 18 

 JUDGE McCARRICK:  And this was about -- I’m sorry -- the 19 

summer of 2011? 20 

 THE WITNESS:  Yeah.  The summer.  About the end of the 21 

summer.  Somewhere around there. 22 

 JUDGE McCARRICK:  Okay.   23 

 THE WITNESS:  I can’t recall dates, sir. 24 

 JUDGE McCARRICK:  All right.   25 
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Q BY MS. ALONSO:  Now do you think that was late summer? 1 

A Yeah.  Late.  Late.  End of the summer.  Something like 2 

that.  I can’t remember exactly. 3 

Q Okay.  All right.  Now I want to direct your attention to 4 

the fall of 2011.  Did you have any individual conversations 5 

with Simon then? 6 

A Yes, I did. 7 

Q Okay.  Where were you? 8 

A There was a few different spots up at the refinery. 9 

Q Well, let’s talk about in -- let’s talk about Albuquerque, 10 

this facility out here in Albuquerque. 11 

A Okay. 12 

Q Did you have any conversations with him in the fall? 13 

A Yes, I did. 14 

Q Okay.  And were you ever approached by Simon at the 15 

wholesale yard in Albuquerque? 16 

A Yes, I was. 17 

 MR. HIGH:  Objection.  Leading. 18 

 JUDGE McCARRICK:  Sustained. 19 

 MS. ALONSO:  Okay. 20 

Q BY MS. ALONSO:  So did you ever have an individual or a 21 

one on one conversation with Simon at the Albuquerque yard? 22 

 MR. HIGH:  Again, objection, Your Honor. 23 

 JUDGE McCARRICK:  Yeah.  You’re laying the foundation for 24 

him by telling him where it is.  So really what you need to do 25 
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is to say have you had any conversations with Simon in 1 

Albuquerque and then how many and when was the first one and 2 

where did it take place and who was present and what was said 3 

and then where was the second one and where was it.  That’s the 4 

easy way for me -- 5 

 MS. ALONSO:  Okay. 6 

 JUDGE McCARRICK:  -- and I think or everybody else to 7 

understand the chain of events. 8 

 MS. ALONSO:  All right. 9 

Q BY MS. ALONSO:  So in Albuquerque did you ever speak with 10 

Simon? 11 

A Yes, I did. 12 

Q Okay.  On how many occasions? 13 

A In Albuquerque once. 14 

Q Okay.  And when was that? 15 

A Sometime about October.  Something like that.  The end of 16 

October. 17 

Q And where were you? 18 

A This was at -- this was at the warehouse.  The Albuquerque 19 

warehouse -- 20 

Q Okay.   21 

A -- on 4020 Broadway. 22 

Q Okay.  And who was there? 23 

A It was myself.  It was Simon.  And there was another 24 

warehouse employee? 25 
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 JUDGE McCARRICK:  Do you know that persons’ name? 1 

 THE WITNESS:  Freddy.  I don’t recall his last name. 2 

Q BY MS. ALONSO:  Now how far was Freddy from where you and 3 

Simon were speaking? 4 

A He must have been about four or five feet. 5 

Q Okay.  And, prior to getting into the warehouse, how did 6 

you -- how long had you been at the warehouse before you spoke 7 

with Simon? 8 

A Maybe a few minutes. 9 

Q Okay.  And where were you coming from? 10 

A I was getting off my shift.  I was getting ready to turn 11 

my paperwork in. 12 

Q So, when you arrived to the warehouse -- or where do you 13 

park at the Albuquerque facility? 14 

A Okay.  My vehicle -- it varies.  Sometimes there’s a full 15 

parking lot and this would be on the south, on the south part 16 

of the building.  Or not the building.  Front of the building 17 

and then you’ve got some parking spaces on the north, the north 18 

end of the -- 19 

 JUDGE McCARRICK:  Is this where your personal vehicle was? 20 

 THE WITNESS:  Yes.  My personal vehicle. 21 

Q BY MS. ALONSO:  Okay.  So you were getting off your shift, 22 

though? 23 

A Yes. 24 

Q So where did you leave the Western truck? 25 
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A Okay.  The Western truck will be parked on the west end of 1 

that parking lot. 2 

Q Okay.  And what did you do after you parked the truck? 3 

A Okay.  Got one with all my paperwork and walked inside to 4 

set my paperwork in my box where it needs to go. 5 

Q Okay.  And, when you were walking inside, who did you see 6 

on your walk in? 7 

A Simon was at the door. 8 

Q Okay.  And where did you walk to to leave your paperwork? 9 

A In -- it’s kind of a little hallway and right to your 10 

boxes.  So I was walking through the -- through the front door. 11 

Q Okay.  And where was Simon when you walked in? 12 

A He was there at the front door. 13 

Q Okay.  Do you know if he -- okay.  So you went and dropped 14 

off your paperwork.  And where did you go next? 15 

A Then I walked towards the warehouse in the back. 16 

Q Okay.  And how far is that from where you dropped off the 17 

paperwork? 18 

A Two or three feet. 19 

Q Okay.  And you were in the warehouse.  And what were you 20 

doing in there? 21 

A I was talking to Freddy. 22 

Q Okay.  And then when did Simon come and speak to you? 23 

A Then he just -- right after I walked in there and started 24 

talking to Freddy, he walked right behind me. 25 
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Q Okay.  And how close did he get to you? 1 

A Maybe a couple feet 2 

Q Okay.  What did he say? 3 

A He pulled out some pictures? 4 

Q What kind of pictures? 5 

A Some photographs of an individual, a union representative 6 

by the name of Charley Stevens. 7 

Q Okay.   8 

A And they were drinking champagne. 9 

Q Okay.  And that’s what the photo showed? 10 

A Yes. 11 

Q Okay.  What did Simon say when he pulled those out? 12 

A He said this is -- this is the expensive life style that 13 

the union representatives live. 14 

Q What else did he say? 15 

A And then he kept going on about Charley and then he just 16 

kept repeatedly saying, you know, this is what Charley’s doing 17 

and this is what your union dues -- you know, union dues are 18 

going to do and -- 19 

Q What did you say? 20 

A I explained to him.  I said it’s not about Charley, it’s 21 

not about -- it’s not about Charley.  This is about us. 22 

Q Okay.  What else? 23 

Q And I just told him this is about us, about my right.  And 24 

he just kept going on about the pictures. 25 
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Q Okay.  How did the conversation end? 1 

A The conversation ended where we were talking about him 2 

saying, you know, that -- because the information, you know, 3 

that we post on the bulletin boards I said if I can’t post any 4 

information on the bulletin board with my rights on there I 5 

said what can I do.  And then he said -- he said something 6 

about -- he says I heard something about you guys are turning 7 

us in to the NLRB.  And I didn’t say nothing to him.  He says 8 

to me after -- I didn’t respond to him and then he says, after 9 

this is all said a done, he says, all they’re going to do is 10 

come up and put up some kind of a paper on the wall and it’s 11 

going to be just like a slap on the hand to us and the company 12 

we’re going to keep on doing what we’re doing.  That’s what he 13 

said to me.   14 

Q Did that end the conversation? 15 

A I just walked away from him. 16 

Q Now did you see Simon at the -- up in Gallup at the 17 

refinery? 18 

A Yes, I did. 19 

Q Where did you see him? 20 

A I seen him at the drivers lounge. 21 

Q Okay.  How often were you seeing him at the drivers 22 

lounge? 23 

A I seen him about three, four times. 24 

Q Did you ever overhear conversations that he was having? 25 
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A Yes, I did. 1 

Q Okay.  Why don’t you tell me about one of these 2 

conversations that you overheard. 3 

A He was there.  I happened -- 4 

 JUDGE McCARRICK:  First of all, again, you heard how many 5 

conversations?  Three or four? 6 

 THE WITNESS:  Yes. 7 

 MS. ALONSO:  Okay. 8 

 JUDGE McCARRICK:  And let’s lay a foundation.  When was 9 

the first one?  About when? 10 

 THE WITNESS:  October.  Sometime in October. 11 

Q BY MS. ALONSO:  All right.  Now let’s begin with the first 12 

conversation that you overheard.  Who did you see Simon talking 13 

with? 14 

A I seen him talking to one of the drivers.  Or actually a 15 

couple of the drivers.  There was about three drivers there.  I 16 

remember two drivers, but I can’t remember the third. 17 

Q Okay.  And who were the two? 18 

A The two drivers were -- one of them was Martin Guillen  19 

and Adrian Rivera.  And I can’t recall the third one. 20 

Q How far away were you in relation to Martin and Adrian and 21 

Simon? 22 

A I walked right behind them. 23 

Q Okay.  And what did you hear Simon say? 24 

A Simon was going on something about the Simon package, that 25 
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if they stayed away from the union, that he had something 1 

better to offer him. 2 

Q Now was Simon -- was Simon the only what you call union 3 

basher that you saw at any of the -- 4 

 JUDGE McCARRICK:  Let’s stay with one topic.  Focus on one 5 

thing at a time.  The witness testified he heard three or four 6 

conversations with Simon in Gallup.  Correct? 7 

 THE WITNESS:  Yes. 8 

 JUDGE McCARRICK:  Let’s find out about the other ones -- 9 

 MS. ALONSO:  Okay. 10 

 JUDGE McCARRICK:  -- before we go on to another topic. 11 

Q BY MS. ALONSO:  So you heard that conversation.  Now the 12 

second conversation you overheard. 13 

 JUDGE McCARRICK:  How much later was it? 14 

 THE WITNESS:  Maybe days. 15 

 JUDGE McCARRICK:  Okay. 16 

Q BY MS. ALONSO:  And where was that conversation? 17 

A  This was at the Gallup Refinery. 18 

Q Okay.  And specifically where? 19 

A In the drivers lounge. 20 

Q Okay.  Now what did you -- who did you see Simon talking 21 

to? 22 

A Drivers there.  There was -- I remember one by the name of 23 

Philip Penn.  Philip -- 24 

 JUDGE McCARRICK:  Philip Penn? 25 
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 THE WITNESS:  Yeah. 1 

A (continuing)  And Philip -- there was two Philips.  I 2 

can’t recall the -- Pena.  I’m sorry.  Pena. 3 

 JUDGE McCARRICK:  Pena? 4 

 THE WITNESS:  Yeah. 5 

Q BY MS. ALONSO:  Okay.  And what did you hear them say? 6 

Or let’s start with Simon.  What did you hear Simon say? 7 

A Simon, you know, they were talking about some name sheet 8 

they were collecting.  Kind of like a -- 9 

 JUDGE McCARRICK:  Who said what? 10 

 THE WITNESS:  Simon.  Simon was talking to both Philips 11 

about the -- 12 

 JUDGE McCARRICK:  What’d he say? 13 

 THE WITNESS:  About the name collection.  You know, 14 

picking up as much names as they could, you know, pick up. 15 

 MR. HIGH:  I’m not understanding all this. 16 

 JUDGE McCARRICK:  I don’t either. 17 

 But what was he talking -- can you recall the words he 18 

used? 19 

 THE WITNESS:  He asked him something about the signatures, 20 

that these signatures had to be collected on that sheet. 21 

 JUDGE McCARRICK:  Did they say anything? 22 

 THE WITNESS:  They were just quiet. 23 

 JUDGE McCARRICK:  Did he say anything else? 24 

 THE WITNESS:  I went and got some water and then I walked 25 
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right out. 1 

 JUDGE McCARRICK:  Go ahead. 2 

 MS. ALONSO:  Okay. 3 

Q BY MS. ALONSO:  Let’s go on to the next conversation that 4 

you overheard.  Where was that conversation? 5 

A This was, again, at the Western Refining.  In Gallup, New 6 

Mexico in the refinery. 7 

Q And specifically? 8 

A In the drivers lounge again. 9 

Q Okay.  How long after this first -- or how long after the 10 

second conversation was it? 11 

A It could have been a couple of days or a day or so.  I 12 

don’t recall. 13 

Q Now who did you -- who was involved in the conversation 14 

that you overheard? 15 

A There was one with Martin Guillen. 16 

Q It was with Martin Guillen? 17 

A Yeah.  There was one with Martin Guillen. 18 

Q Okay.  And what did you hear Simon say? 19 

A He was talking again about the Simon package -- something 20 

about the Simon package. 21 

Q Did he say that, Simon package? 22 

A Yeah. 23 

Q Okay.  Did you hear him explain that?  Did you get a 24 

chance to hear that? 25 
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A Again, I was -- you know, you got your water fountain 1 

right next to it and then just right next to it, you know, you 2 

got your bathroom.  You know, I’m in and out and -- 3 

 JUDGE McCARRICK:  So you didn’t hear any more than Simon 4 

package being -- 5 

 THE WITNESS:  Just the Simon package and stay away from 6 

the union.  That’s all I heard. 7 

Q BY MS. ALONSO:  So now was -- I’m moving on to another 8 

topic. 9 

 JUDGE McCARRICK:  Were there any other conversations you 10 

recall in Gallup with Simon? 11 

A No. I don’t recall any. 12 

 JUDGE McCARRICK:  Go ahead. 13 

Q BY MS. ALONSO:  So now moving on to a similar topic.  Was 14 

Simon the only union basher, as you have described, that was at 15 

Western locations in New Mexico? 16 

A No.  There was another. 17 

Q Who was the other? 18 

A The other was -- I don’t recall his name.  It was an older 19 

man and this was at the Albuquerque -- this was at the 20 

Albuquerque Terminal. 21 

Q Okay.  And when did you see this other older gentleman at 22 

the Western location? 23 

A Sometime around the same time.  You know, sometime around 24 

October. 25 
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Q Okay.  And was he or Simon ever introduced to the drivers? 1 

A Yes.  They were always introduced as -- as Western 2 

management. 3 

Q Were they ever introduced at any of the driver safety 4 

meetings? 5 

A Yes, they were. 6 

Q Okay.  Who was? 7 

A I don’t remember his name again.  He -- 8 

Q Okay.  But is he the older -- 9 

A Yes.  He was an older gentleman.  He was an older -- 10 

Q Okay.  So let’s stop right there.  When was he introduced 11 

at the drivers meeting that you attended? 12 

A Like I said, sometime in the fall after, you now, we had 13 

sent our committee letter in. 14 

Q Was it around the timeframe that you overheard the 15 

conversation with Simon? 16 

A Yes.  It was somewhere around there. 17 

Q Okay.  Now where was the drivers safety meeting held? 18 

A This was held in Albuquerque at the Albuquerque Terminal. 19 

Q Okay.  And what time did you attend? 20 

A Then, again, it’s one of the later ones.  4:00 like. 21 

Q So an afternoon meeting? 22 

A Yeah.  It was in the afternoon, 23 

Q And what -- who were the supervisors at this meeting? 24 

A Eric Burnham and Steve Curtwright. 25 
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Q And approximately -- were there drivers there as well? 1 

A Yes.  Yes, there were. 2 

Q Approximately how many drivers were there? 3 

A At the meeting that I was at there was about five of us.  4 

Five, if I’m not mistaken. 5 

Q Okay.  And what happened at the meeting? 6 

A We were -- we walked in, we sat down, and there was  a 7 

driver in the meeting by the name of Monte Cardillo.  As soon 8 

as we walked in it was just like, you know, he started raising 9 

his voice at us. 10 

 JUDGE McCARRICK:  Cardillo did? 11 

 THE WITNESS:  Yes. 12 

Q BY MS. ALONSO:  And, when you say us, who is us? 13 

A The other drivers that were there. 14 

Q Who was that? 15 

A One would be by the name of Ken (sic) Taddy. 16 

Q Who else? 17 

A Ray Dazahn. 18 

Q All right.  Who else? 19 

A Myself. 20 

Q Okay.  21 

A And William Rivera, if I’m not mistaken. 22 

Q And, when you say raising your (sic) voice, how do -- was 23 

he shouting? 24 

A Yes, he was. 25 
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Q Okay.  And what was he shouting about? 1 

 JUDGE McCARRICK:  What did he say? 2 

 THE WITNESS:  He said, you know, you guys are stupid.  And 3 

this is what he said.  I quote.  “He said you guys are stupid 4 

for doing what you’re doing.” 5 

Q Did he use profanity? 6 

A Yes, he did. 7 

Q Okay.  And were the supervisors there when that happened? 8 

A There was one supervisor. 9 

Q Who was there? 10 

A There was a gentleman.  He said he was out from Arizona.  11 

An African American individual. 12 

 JUDGE McCARRICK:  Now wait a minute.  Is this the same -- 13 

I’m sorry -- I don’t know if we’re referring to the same -- is 14 

this the same meeting? 15 

 THE WITNESS:  Yes, it was. 16 

 JUDGE McCARRICK:  Where Burnham and Curtwright were 17 

present with the older gentleman that was -- 18 

 THE WITNESS:  Yes. 19 

 JUDGE McCARRICK:  So there was -- so was this at -- 20 

 THE WITNESS:  He came in afterward.  Steve Curtwright came 21 

in afterward. 22 

 JUDGE McCARRICK:  Okay.  All right.  Go ahead. 23 

 MS. ALONSO:  All right. 24 

Q BY MS. ALONSO:  So when the meeting started which were  25 
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the -- who were the supervisors there? 1 

A When the meeting first started? 2 

Q Right. 3 

A Okay.  There was some individual, some African American, 4 

like I said, you know -- he introduced himself -- from Arizona. 5 

Q Okay.   6 

A I’m not sure exactly -- I can’t recall exactly where in 7 

Arizona.  And then later I think it was Eric in there. 8 

Q Okay.  Well, and this, the yelling, when Monte started 9 

yelling, who was in the room when that happened? 10 

A There was the African American individual. 11 

Q And what did he do?  Did you see what he did when the 12 

yelling occurred? 13 

A He just ran out the door. 14 

Q Okay.  And who came in next? 15 

A Steve Curtwright came in, you know, maybe a couple of 16 

minutes, a minute or so, after. 17 

 JUDGE McCARRICK:  Was the old gentleman -- 18 

 THE WITNESS:  He just sat there. 19 

 JUDGE McCARRICK:  Was he present at that time -- 20 

 THE WITNESS:  Yes, he was. 21 

 JUDGE McCARRICK:  -- that he raised his voice? 22 

 THE WITNESS:  Yes. 23 

 JUDGE McCARRICK:  Was Mr. Burnham there? 24 

 THE WITNESS:  Yes. 25 
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 JUDGE McCARRICK:  And, I’m sorry, this African American 1 

gentleman from Arizona did he introduce himself as who he was? 2 

 THE WITNESS:  He just -- he said he was a manager from 3 

Arizona.  Something like that.  I can’t remember for sure. 4 

 JUDGE McCARRICK:  Well, did he use the -- do you recall if 5 

he used the term manager? 6 

 THE WITNESS:  Yes, he did. 7 

 JUDGE McCARRICK:  Go ahead. 8 

Q BY MS. ALONSO:  So how did this meeting end? 9 

A After all the shouting went on, Steve went in there and 10 

just kind of calmed the whole situation down and, after that, 11 

it was just like a-- it was just like a safety meeting after 12 

that. 13 

Q And, if you know, do you know if anyone was disciplined 14 

for yelling and using profanity in that meeting? 15 

A No. 16 

Q Now I want to direct your attention to January, 2012.  did 17 

anybody review a new driver safety program with you? 18 

A Yes. 19 

Q And who was that? 20 

A This was Eric Burnham and some lady from -- some lady from 21 

HR.  I can’t recall the name -- her name.  And an individual by 22 

the name of Tony Smith, safety coordinator.  Something like 23 

that.   24 

Q And where was that meeting? 25 
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A This was in Eric’s office.  Eric Burnham’s office. 1 

Q And were any other drivers present at this meeting? 2 

A No. 3 

Q And did the new HR individual who was in the office did 4 

she -- did she ask you any questions? 5 

A She was there to present the point system and see if you 6 

had done anything in the past.,  It was like a three year type 7 

of system and -- 8 

Q Did she say anything other than that? 9 

A She just started referring into the HR.  I don’t know.  10 

Things that -- sexual harassment.  You know, things that they 11 

bring out and so on. 12 

Q Has the company ever asked you how you felt -- aside now 13 

from -- now moving on -- aside from this meeting, has the 14 

company ever asked you -- 15 

 JUDGE McCARRICK:  Well, are you going to cover more about 16 

this meeting? 17 

 THE WITNESS:  No, Your Honor. 18 

 JUDGE McCARRICK:  Okay.   19 

Q BY MS. ALONSO:  Has anyone from HR or any supervisors have 20 

they ever asked you how you think about the company or how you 21 

think about the company? 22 

A No. 23 

Q And did they ever do that in any of the time that you’ve 24 

been working for the company? 25 
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A No. 1 

Q Have they ever asked you what you think about their 2 

equipment? 3 

A No. 4 

Q Have they ever asked you in the past that your  5 

communica -- if you know what -- excuse me.  I’ll rephrase.  In 6 

the past has anyone from -- any supervisors or anyone from HR 7 

asked you if you thought your supervisor treated you with 8 

honesty and respect? 9 

A We have an ethical clause in he computer, you know, that 10 

we go check off on and -- 11 

Q Did anyone ever meet with you and ask you that question? 12 

A No. 13 

 MS. ALONSO:  Your Honor, I’d like a moment off the record 14 

just to review everything. 15 

 JUDGE McCARRICK:  Other than your review, have you 16 

completed your testimony of this individual? 17 

 MS. ALONSO:  I -- 18 

 JUDGE McCARRICK:  Aside from your review I understand. 19 

 MS. ALONSO:  I believe so. 20 

 JUDGE McCARRICK:  All right.  Let’s go off the record. 21 

(Off the record) 22 

 JUDGE McCARRICK:  On the record. 23 

 MS. ALONSO:  No further questions. 24 

 JUDGE McCARRICK:  All right.  I’m sure there’s going to be 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

372 

cross-examination. 1 

 MR. HIGH:  Yes, there is and I’d also ask if there’s any 2 

Jencks statements. 3 

 JUDGE McCARRICK:  Do you have any at this point? 4 

 MS. ALONSO:  I do, Your Honor, and I will actually -- 5 

 JUDGE McCARRICK:  Okay.  What we’re going to do is give 6 

those to counsel for his review overnight. 7 

 MS. ALONSO:  Okay. 8 

 JUDGE McCARRICK:  We’re a few minutes short of five 9 

o’clock.  We’ll break at this point.  Let’s give counsel the 10 

affidavit so he’ll have an opportunity to review it tonight. 11 

 MR. HIGH:  And, Your Honor, I would also ask the court to 12 

either quash or vacate the subpoena of Pam Scott.  Tomorrow 13 

will be the third day the acting General Counsel has had her 14 

sitting her under subpoena and not called her and they’ve had 15 

every opportunity in the world to call her.  So we flew her in 16 

because of the subpoena.  We have her up at a hotel and her 17 

expenses for her and they have let her sit out here and it’s 18 

gotten to the point now after three days -- 19 

 JUDGE McCARRICK:  No.  Two. 20 

 MR. HIGH:  -- it’s gotten to the point of governmental 21 

abuse. 22 

 JUDGE McCARRICK:  For the record, two days. 23 

 MR. GIANNOPOULOS:  Two days.  And if I may speak to that, 24 

Your Honor. 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

373 

 JUDGE McCARRICK:  Let counsel finish his statement. 1 

 MR. GIANNOPOULOS:  Okay. 2 

 MR. HIGH:  It’s gotten to the point where it’s 3 

governmental abuse of the subpoena power.  You know, we 4 

produced her.  She was subpoenaed.  They ought to be -- at 5 

least, courtesy enough if nothing else to either call us or 6 

tell us when they intend to call her and we’ll make her 7 

available, but just to leave her sitting here for three days 8 

and it may go into four, we don’t know, to me is an abuse of 9 

discretion and we’d ask that the court take some kind of action 10 

so that she just doesn’t have to sit out here any longer. 11 

 MR. GIANNOPOULOS:  Your Honor, I have -- and I had offered  12 

with Mr. High to discuss scheduling of witnesses.  With respect 13 

to Mrs. Scott we certainly had anticipated to put her on today.  14 

You know, I anticipated, quite frankly, to put Mr. Goode on 15 

today and Ms. Scott today and we didn’t get to it.  I mean we 16 

are planning to put Mr. Goode on and Ms. Scott on.  As far as 17 

expenses, go that’s the government’s subpoena and those are 18 

expenses that -- 19 

 JUDGE McCARRICK:  The government’s under obligation to 20 

pay. 21 

 MR. GIANNOPOULOS:  But I did offer -- I certainly did 22 

offer to -- 23 

 JUDGE McCARRICK:  Yeah. 24 

 MR. GIANNOPOULOS:  -- to be flexible. 25 
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 JUDGE McCARRICK:  Yeah.  At this point it’s difficult to 1 

estimate how long direct and cross-examination is going to take  2 

of any witness.  Furthermore, I have no authority to quash the 3 

subpoena based on the fact she hasn’t testified nor do I have 4 

any authority to do anything else quite frankly. 5 

 MR. GIANNOPOULOS:  After this witness testifies we will 6 

start up tomorrow with the remaining company witnesses that 7 

they have. 8 

 JUDGE McCARRICK:  All right.   9 

 MR. HIGH:  Appreciate that.  That’ll solve the issue. 10 

 JUDGE McCARRICK:  All right.  That’s fine.  In fact, this 11 

witness has to come back again tomorrow himself to complete 12 

testimony.  I’m sure we’ll get through his cross-examination I 13 

would think by the morning. 14 

 MR. HIGH:  Oh, yeah.  It will be -- it won’t take all 15 

morning I promise you. 16 

 JUDGE McCARRICK:  All right.  Well, let’s do that then.  17 

When this witness is completed is it Ms. Scott? 18 

 MR. GIANNOPOULOS:  The next witness is going to be Mr. 19 

Goode and then Ms. Scott. 20 

 JUDGE McCARRICK:  Well, all right.  21 

 MR. GIANNOPOULOS:  And it’s just because of the force of 22 

the documents that we got yesterday.  There are certain -- I 23 

mean, obviously, I should have some discretion in how to 24 

present my case in chief and there is certain evidence I would 25 
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prefer to introduce first with Mr. Goode and address with -- 1 

 JUDGE McCARRICK:  All right.  We’ll be back tomorrow 2 

morning.  Not here.  Over on Gold, 421. 3 

 MS. ALONSO:  Right, Your Honor.  Actually, I’m going to 4 

make copies of the Jencks statement for Mr. High so he can make 5 

notations on it and he can keep it overnight. 6 

 JUDGE McCARRICK:  Yeah. 7 

 MS. ALONSO:  And I’d ask for a moment off the record so I 8 

can print those for him. 9 

 JUDGE McCARRICK:  All right.  You don’t have them at this 10 

point in time? 11 

 MS. ALONSO:  I don’t, but I can -- 12 

 JUDGE McCARRICK:  Let’s at least what the documents are so 13 

it can be done on the record. 14 

 MS. ALONSO:  Okay.  So there will be a Jencks statement 15 

dated February 21st of 2012 which is a total of four pages, a 16 

Board affidavit.  There’s another Board affidavit dated 17 

February 1st which is a total of three pages with an exhibit.  18 

Then there is another Board affidavit in the extent of six 19 

pages dated November 4th of 2011 along with a statement written 20 

to the union which contains a cover sheet titled International 21 

Brotherhood of Teamsters Organizing Department.  Then another 22 

brief summary of what occurred and then a handwritten statement 23 

that is only about five or six lines long. 24 

 JUDGE McCARRICK:  All right.  So that’s four documents.  25 
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Let’s have those copied and provided to counsel for use 1 

overnight.  Meanwhile, we’ll be off the record. 2 

(Whereupon, at 4:56 P. M., the hearing in the above-entitled 3 

matter was adjourned, to be resumed on April 26, 2012 at 421 4 

Gold, Albuquerque, New Mexico.) 5 

 6 
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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 

    
In the Matter of:                   
        
WESTERN REFINING WHOLESALE, INC.,   
an affiliate of WESTERN REFINING,  
INC.,                              
        
and         
                   
GIANT INDUSTRIES INC., a wholly                
owned subsidiary of WESTERN        
REFINING, INC.,     
       
  
                     Respondent,    
        
and                                 
                                    
CHAUFFEURS, TEAMSTERS, AND HELPERS   
LOCAL UNION 492, INTERNATIONAL  
BROTHERHOOD OF TEAMSTERS,       
                                                  
                   Charging Party.  
 

 
 
 
 
Case Nos. 

 
 

  
 
 28-CA-067703 
 28-CA-073601 
 28-CA-071261 
  

 

 
 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at Second Floor Courtroom, U.S. 

Courthouse, 421 Gold Southwest, Albuquerque, New Mexico, on 

Thursday, April 26, 2012, at 9:13 a.m. 
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A P P E A R A N C E S 
 1 
 2 

On Behalf of Counsel for General Counsel:  3 
 4 
 JOHN GIANNOPOULOS, ESQ. 5 
 National Labor Relations Board-Region 28 6 
 2600 North Central, Suite 1400 7 
 Phoenix, Arizona  85004-3099 8 
 Tel:  (602) 640-2090 9 
 Fax:  (602) 640-2178   10 
  11 
 SOPHIA ALONSO, ESQ. 12 
 National Labor Relations Board-Region 28 13 
 421 Gold Avenue Southwest, Suite 310 14 
 Albuquerque, New Mexico  87102 15 
 Tel:  (505) 248-5125 16 
 Fax:  (505) 248-5134 17 
 18 
 19 
On Behalf of the Respondent: 20 
 21 
 CHARLES C. HIGH, JR., ESQ. 22 
 Kemp Smith, LLP 23 
 221 North Kansas, Suite 1700 24 
 El Paso, Texas  79901-1441 25 
 Tel:  (915) 533-4424 26 
 Fax:  (915) 546-5360 27 
 28 
On Behalf of Charging Party: 29 
  30 
 MOISES L. ORTEGA, President/Organizer 31 

International Brotherhood of Teamsters  32 
4269 Balloon Park Road, Northeast 33 
Albuquerque, New Mexico  87109 34 
Tel:  (505) 344-1925 35 
Fax:  (505) 344-1925 36 

 37 
38 
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I N D E X 1 
                                                     VOIR   CRT 2 
WITNESS          DIRECT   CROSS   REDIRECT  RECROSS  DIRE  EXAM 3 
 4 
Ever Rodriquez    ---      383      464       486     ---   --- 5 
(Recalled)                 413 6 
 7 
Kevin Goode       490      ---      ---       ---     ---   --- 8 
                                                       9 
                                                      10 
 11 

 12 
 13 

14 
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EXHIBITS 1 
 2 
EXHIBIT                          IDENTIFIED       IN EVIDENCE 3 
 4 
General Counsel 5 
    2, 2(a), 3 and 4        (previously identified)   382 6 
 7 
   27                               461               462 8 
 9 
   28                               462               464 10 
 11 
   28(a)       462               464 12 
 13 
   34                               501               501    14 
 15 
   35                               503               504 16 
 17 
   36                               534               544 18 
 19 
   37                               535               536 20 
 21 
   38                               544         (not offered) 22 
 23 
   39                               545               546 24 
 25 
   40                               556               556 26 
 27 
   41                               562               566 28 
 29 
   42                               566               567 30 
 31 
   43                               569               570 32 
 33 
   44                               574          (not offered) 34 
 35 
   45                               576               576 36 
 37 
   46                               577               578 38 
 39 
   47                               580               592 40 
 41 
   48                               586               592 42 
 43 
   49                               593               599 44 
 45 
   50                               601               601 46 
 47 
   51                               603               604 48 
 49 
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EXHIBITS (Continued) 1 
 2 
EXHIBIT                          IDENTIFIED       IN EVIDENCE 3 
 4 
Respondent 5 
    4                               395               396 6 
 7 
    5                               430               431    8 

9 
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P R O C E E D I N G S 1 

JUDGE JOHN J. McCARRICK:  On the record. 2 

This is a continued hearing in the matter of Western 3 

Refining Wholesale, Inc., Cases 28-CA-067703, et al.  We have 4 

the same parties here present as yesterday. 5 

We have one preliminary matter, and that is to receive the 6 

documents associated with Respondent’s petition to revoke 7 

subpoenas.  Mr. Giannopoulos, you’ve made copies of those for 8 

us? 9 

MR. GIANNOPOULOS:  Yes, Your Honor, and I’ve provided them 10 

to the parties. 11 

JUDGE McCARRICK:  Very good.  As I understand, General 12 

Counsel’s 2 will be Respondent’s petition to revoke, together 13 

with the subpoenas themselves attached as Exhibit (a).  General 14 

Counsel’s 3 will be the General Counsel’s response to the 15 

petition to revoke.  And General Counsel’s 4 is my order 16 

denying the petition to revoke.  Is there any objection to the 17 

receipt of any of those documents? 18 

MR. HIGH:  We have no objection. 19 

MS. ALONSO:  No objection, Your Honor. 20 

JUDGE McCARRICK:  Alright.  General Counsel’s 2 through 4 21 

are received. 22 

(General Counsel Exhibits 2, 2(a), 3 and 4 received into 23 

evidence) 24 

MR. GIANNOPOULOS:  Your Honor, could we go off the record 25 
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for one second? 1 

JUDGE McCARRICK:  Off the record. 2 

(Off record) 3 

JUDGE McCARRICK:  On the record.  Alright.  Mr. Rodriquez, 4 

if you’ll come forward, sir?  Sit in the witness box there, 5 

sir.  I’ll remind you that you’re still under oath.  Please be 6 

seated.  Go ahead, Mr. High. 7 

Whereupon,  8 

EVER RODRIQUEZ 9 

was recalled as a witness, by and on behalf of the General 10 

Counsel, and having been previously duly sworn, was examined 11 

and testified as follows:  12 

CROSS-EXAMINATION 13 

Q BY MR. HIGH:  Good morning, Mr. Rodriquez. 14 

A Good morning. 15 

Q You have been employed with Western Refining for eight 16 

years, you said. 17 

A Yes, somewhere around that area. 18 

Q So you apparently worked for a company called Giant? 19 

A Yes, I did. 20 

Q So you were here and employed when Western Refining and 21 

Giant merged? 22 

A Yes. 23 

Q Were you a truck driver that entire period of time? 24 

A Yes. 25 
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Q Have you done anything else for either Giant or Western 1 

other than being a truck driver? 2 

A No. 3 

Q So you are aware then that there was a union election back 4 

in 2008? 5 

A Yes. 6 

Q Union campaign? 7 

A Yes. 8 

Q And an election was held? 9 

A Yes. 10 

Q And you participated in all that? 11 

A Everybody participated in it. 12 

Q What -- the outcome of the election was what? 13 

A Nothing happened. 14 

Q Do you recall how the drivers voted? 15 

A Yeah. 16 

Q How did they vote?  What was the majority? 17 

A I don’t recall the majority. 18 

Q The union did not get a majority of the votes, did they? 19 

A No. 20 

Q Okay.  Were you actively participating in that campaign? 21 

A Like I said, everybody was. 22 

 JUDGE McCARRICK:  But the question, sir, is did you? 23 

 WITNESS:  Yeah. 24 

Q Were you on the organizing committee? 25 
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A There was no committee back in them days. 1 

Q Alright.  You -- during the eight years that you’ve been 2 

employed, have you always worked in Albuquerque?  3 

A Yes. 4 

Q Explain to us what the Albuquerque terminal is. 5 

A The Albuquerque terminal, it’s where we pick up our trucks 6 

and do our daily tasks.   7 

Q It’s not a refinery, is it? 8 

A No. 9 

Q Is it a place where you can load trucks? 10 

A You’ve got bobtails there, that’s it, that you can load. 11 

Q It does have a place where a truck can load fuel, does it 12 

not? 13 

A Yeah. 14 

Q Have you ever loaded your truck there at the Albuquerque 15 

terminal? 16 

A Yes. 17 

Q They have a loading rack, don’t they? 18 

A There’s the Albuquerque wholesale and then you’ve got the 19 

Albuquerque rack.  There’s two different places. 20 

Q Okay.  Where’s the Albuquerque rack located? 21 

A The Albuquerque rack is located off of 40 -- I can’t 22 

remember the exact address, but this is on South Broadway also.  23 

They’re about a mile and a half apart from each other. 24 

Q So sometimes you can load your truck at the Albuquerque 25 
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rack or at the rack in Gallup? 1 

A Yes. 2 

Q The majority of the time, where do you load it?  3 

A In Gallup, New Mexico. 4 

Q Okay.  Who is your supervisor -- or was your supervisor 5 

here at Gallup -- here at Albuquerque? 6 

A Eric Burnham. 7 

Q How long was he your supervisor? 8 

A Two years. 9 

Q I’m sorry? 10 

A Two years or so, I don’t recall. 11 

Q Was he your supervisor before Western and Giant merged? 12 

A No. 13 

Q Do you recall about when Eric Burnham became your 14 

supervisor? 15 

A No, I don’t recall. 16 

Q Did you know Eric Burnham before he became your 17 

supervisor? 18 

A He was a safety -- I’m not sure what, but he was some kind 19 

of a safety manager for the company. 20 

Q But was he a coworker of yours before he became your 21 

supervisor? 22 

A He was -- yeah, he was employed by the company. 23 

Q So you knew Eric Burnham before he became your supervisor? 24 

A Yeah. 25 
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Q You interacted with him? 1 

A Sometimes. 2 

Q How often? 3 

A Once, twice a month. 4 

Q Did you get along with him okay? 5 

A Yeah. 6 

Q Were you friends with him? 7 

A As coworkers, yeah. 8 

Q Okay.  Now, I take it you are certified to use the Western 9 

Refining loading rack, are you not? 10 

A Yes, I am. 11 

Q What did you have to do to get certified? 12 

A There’s a procedure you’re to learn every rule in the 13 

rack, you know, when it comes to loading procedures. 14 

Q Are there certain things you can and cannot do when you’re 15 

at the loading rack? 16 

A You cannot leave your meter. 17 

Q I’m sorry? 18 

A You cannot leave your meters.  You’ve got to stand by the 19 

meters at all times. 20 

Q Can you use your cell phone? 21 

A No. 22 

Q Can people other than drivers be there with you at the 23 

loading rack? 24 

A Not drivers, not to my understanding.  You know, you got 25 
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security that goes and checks up on the meters but that’s about 1 

it. 2 

Q Is it your understanding that no one other than the 3 

driver, or a trainee if they have one, is supposed to be at the 4 

rack when trucks are loading? 5 

A Yeah. 6 

Q You understand that, don’t you? 7 

A Yeah, I do understand. 8 

Q You understand the purpose of a rule like that? 9 

A Yeah. 10 

Q What? 11 

A It’s a basic, common rule. 12 

Q What can happen if you don’t pay attention when you’re 13 

loading your truck? 14 

A Fatalities. 15 

Q You can start a fire? 16 

A Yeah. 17 

Q You can overfill? 18 

A Yeah. 19 

Q So you have to be alert and paying attention, right? 20 

A Yes, you do. 21 

Q Now, you testified yesterday that at the rack, you would 22 

talk with other drivers about sports, family, friends, all 23 

that sort of stuff. 24 

A Yes, yes, we do. 25 
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Q Were you not paying attention loading your truck? 1 

A Yes. 2 

Q You were still having these conversations? 3 

A Your meter’s right there in front of you, and about 4 

another foot and a half from you, you’ve got another driver 5 

facing you. 6 

Q You think it’s a distraction to be talking with someone 7 

else about football, or anything else, when you’re supposed 8 

to be watching the meter? 9 

A Not as long as you keep an eye on your meter. 10 

Q If you’re filling 1,000-gallon tank and there’s 200 11 

still in there when you left, you can overfill that if you’re 12 

not careful, right? 13 

A If you’re not careful, yes. 14 

Q While you were at the rack, were you soliciting other 15 

drivers to support the union? 16 

A No, this was mainly happening at the drivers’ lounges.   17 

(Long pause) 18 

 MR. HIGH:  We don’t have to ask to approach, just --  19 

 JUDGE McCARRICK:  No, go ahead. 20 

 MR. HIGH:  Okay.  21 

 MS. ALONSO:  What are you approaching with? 22 

 MR. HIGH:  24. 23 

 MS. ALONSO:  Okay. 24 

Q Look, sir, if you will, at General Counsel Exhibit 24.  25 
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I think you said you had seen that document before, right? 1 

A Yes, I have. 2 

Q That’s the little card that you and the other members of 3 

the organizing committee were asking coworkers to sign? 4 

A Yes. 5 

Q Did you ever ask anyone while you were at the rack to 6 

sign one of those? 7 

A Not under the rack, sir. 8 

Q Okay.  You understand that would be wrong, don’t you? 9 

A Yes. 10 

Q If other people were, in fact, asking drivers when 11 

they’re at the rack loading their trucks to sign that card, 12 

you understand that would be a violation of the loading rule, 13 

don’t you? 14 

 MS. ALONSO:  Objection, Your Honor, assumes facts not -- 15 

that have not been established.  There’s no evidence to show 16 

that there is a rule in effect at the loading rack. 17 

 JUDGE McCARRICK:  Sustained. 18 

Q Are you aware of the rule that the -- for loading your 19 

truck? 20 

A Yes, I am. 21 

Q Does it tell you that you can’t -- other people cannot be 22 

there other than a driver? 23 

A Yes, it’s -- like I said, it’s a basic, common rule. 24 

Q If some other person walks up to you while you’re loading 25 
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your truck and asks you to sign something, is it your 1 

understanding it’s a violation of the rules you said you would 2 

observe on the loading rack? 3 

A Yeah.  4 

 MS. ALONSO:  Objection, same objection, Your Honor. 5 

 JUDGE McCARRICK:  The answer is already in.  It’ll stand. 6 

Q I believe you testified yesterday, Mr. Rodriquez, that you 7 

signed General Counsel Exhibit 25.   8 

A Yes. 9 

Q What is that document? 10 

A It’s a committee pledge.   11 

Q But what kind of committee? 12 

A It’s just organizing our employees, you know, to stand by 13 

each other. 14 

Q Okay, so you’re going to be part of the official 15 

organizing committee? 16 

A The people that signed the pledge, yes. 17 

Q Were other coworkers asked to sign that or is that just 18 

the committee that was asked to sign it? 19 

A The committee was never asked to sign.  We took it upon 20 

ourselves to sign. 21 

Q Okay.  I believe you said you signed that at Mr. 22 

Reggensburg’s house. 23 

A Yes. 24 

Q Leroy’s house, I don’t know if you know --  25 
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A Yeah, Leroy. 1 

 JUDGE McCARRICK:  The record’s clear that that’s Mr. 2 

Reggensburg. 3 

 MR. HIGH:  Okay. 4 

Q You signed General Counsel’s Exhibit 25 at the meeting at 5 

Leroy’s house? 6 

A Yes. 7 

Q Okay.  You testified yesterday that sometime thereafter in 8 

the summer, you sent a letter to the company telling them what 9 

you were going to try to do. 10 

A Yes, we did. 11 

Q Okay.  Do you recall when the meeting at Leroy’s house 12 

was? 13 

A I don’t recall. 14 

Q According to my notes, you testified that in the summer, a 15 

letter --   16 

 JUDGE McCARRICK:  Again, I want to caution counsel. 17 

 MR. HIGH:  Okay. 18 

 JUDGE McCARRICK:  I mentioned it yesterday and perhaps 19 

Tuesday, but I don’t want -- because we don’t have transcripts.  20 

I don’t want counsel on either side indicating what a witness 21 

testified to.  We just don’t have the transcript, so it would 22 

be essentially having counsel testify as to what he said.  So 23 

you can ask the witness if he said that --  24 

 MR. HIGH:  Alright. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

393 

 

 JUDGE McCARRICK:  -- but to tell him that that’s what he 1 

testified to is not allowed in the absence of a transcript. 2 

 MR. HIGH:  I’ll be glad to rephrase it.   3 

Q Did you or did you not say yesterday that a letter was 4 

sent to the company telling them about the organizing committee 5 

in the summer of 2011? 6 

A Yes, we did send out the letter. 7 

Q Who is we? 8 

A All of us, the committee members. 9 

Q Did you actually sign the letter? 10 

A Did we sign the letter? 11 

Q Yeah. 12 

A No, that’s what the pledge was for. 13 

Q I’m sorry? 14 

A That’s what the pledge was for. 15 

Q Okay.    16 

 MR. GIANNOPOULOS:  Your Honor, can we go off the record 17 

one second?  I’d like to ask the people in the hallway to keep 18 

it down.  I’m having a hard time hearing the witness. 19 

 JUDGE McCARRICK:  Okay, I --  20 

 MR. GIANNOPOULOS:  There’s chitchat on the outside. 21 

 JUDGE McCARRICK:  That’s fine.  Off the record.   22 

(Off record) 23 

 JUDGE McCARRICK:  Back on the record. 24 

Q How did you remember that the letter was sent in June? 25 
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 MS. ALONSO:  Objection, Your Honor, I think that misstates 1 

the testimony.  He testified that -- or he just said that he 2 

was at the meeting in June, not the -- he didn’t testify that -3 

-  4 

 JUDGE McCARRICK:  Yeah, I think his testimony was he 5 

didn’t know when the --  6 

 MR. HIGH:  I asked him and he said yes. 7 

 JUDGE McCARRICK:  No, he testified he wasn’t sure when the 8 

meeting with Mr. Reggensburg was. 9 

 MS. ALONSO:  But he did testify to the summer, something 10 

occurring in the summer, but I don’t think the date of the 11 

letter has been established. 12 

 JUDGE McCARRICK:  I don’t recall what the witness’ 13 

testimony was --  14 

 MR. HIGH:  I just asked the question and he answered it.  15 

I’ll do it again. 16 

 JUDGE McCARRICK:  Alright.   17 

Q Did you or did you not testify yesterday that the letter 18 

was sent to the company in June of 2011? 19 

 MS. ALONSO:  Objection, he can ask him what his testimony 20 

was today, but --  21 

 MR. HIGH:  Your Honor --  22 

 JUDGE McCARRICK:  Overruled, overruled. 23 

Q You can answer, sir. 24 

A Sometime in the summer, that’s all I can recall.   25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

395 

 

Q So as you sit here today, you can’t recall the month it 1 

was sent? 2 

A No. 3 

Q Okay.   4 

(Long pause) 5 

Q Mr. Rodriquez, look at what I’ve marked as Respondent’s 6 

Exhibit No. 4.  Can you tell us if that’s a letter that you 7 

said you sent to the company? 8 

(Respondent Exhibit 4 marked for identification) 9 

A Yes, this is the letter. 10 

Q Okay.  The date on this is September 14, 2011.  Is that 11 

correct? 12 

A Yes. 13 

Q You didn’t actually sign this letter, your name just 14 

appears in it? 15 

A Yeah. 16 

Q To your knowledge, is this the first letter that the 17 

organizing committee sent to the company saying, “We’re going 18 

to organize the drivers?” 19 

A Yeah. 20 

Q Alright. 21 

 MR. HIGH:  We would offer Respondent’s Exhibit 4, Your 22 

Honor. 23 

 JUDGE McCARRICK:  Any objection? 24 

 MS. ALONSO:  No objection, Your Honor. 25 
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 JUDGE McCARRICK:  4 is received. 1 

(Respondent Exhibit 4 received into evidence) 2 

(Long pause) 3 

Q Now, when you would go to ask other people to sign General 4 

Counsel Exhibit 24, where would you -- where would they be? 5 

A Terminals, restaurants. 6 

Q Okay, you didn’t do it at the rack, right?  You --  7 

A I didn’t do it under the rack. 8 

Q Okay. 9 

A No, sir. 10 

Q Where else would those drivers be, if you recall, when you 11 

asked them to sign General Counsel Exhibit 24? 12 

A Like I said, restaurants, terminals --  13 

Q What do you mean by terminals? 14 

A -- lounges.   15 

 JUDGE McCARRICK:  Drivers’ lounges? 16 

 WITNESS:  Yes. 17 

Q Let’s talk about the driver lounges for a minute, and 18 

let’s start with Gallup.  You were -- you would get your truck 19 

here in Albuquerque, and if you were going to load in Gallup, 20 

you would driver to Gallup, correct? 21 

A Yes, sir. 22 

Q You would enter the refinery gates, correct? 23 

A There ain’t no refinery gate. 24 

Q You have to go by the guard shack? 25 
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A You’ve got to go to the guard shack. 1 

Q Do you stop at the guard shack? 2 

A Yes, that’s where you punch in your information. 3 

Q Do you get out of the truck to go in someplace to punch in 4 

your information? 5 

A Yes, we do. 6 

Q Where do you leave your truck? 7 

A It’s parked out in the parking lot. 8 

Q So you -- when you get to Gallup, park in the parking lot, 9 

then you go into the guard shack? 10 

A Yes. 11 

Q Alright, now let’s talk about the guard shack because at 12 

some point it moved, didn’t it? 13 

A The guard shack? 14 

Q Well, that’s what I want to clarify here.  Was the 15 

drivers’ lounge ever in the guard shack? 16 

A As far as I can remember, yes. 17 

Q Did that ever change? 18 

A No. 19 

Q So, when you would park your truck and go into the guard 20 

shack, where was it you would punch in your information? 21 

A In the guard shack. 22 

Q How large was the guard shack? 23 

A I don’t know, a building -- I don’t know, 20, 30 feet, I 24 

don’t know. 25 
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Q How many rooms did it have? 1 

A It’s got a bathroom, it’s got a drivers’ lounge, it’s got 2 

where you punch in your driver information, and then you’ve got 3 

the security.  It’s all in one. 4 

Q Part of it, you said, was a drivers’ lounge? 5 

A Yeah. 6 

Q What did you understand that to be for? 7 

A You sit there, you wait until it’s your turn to load and 8 

to associate with other drivers. 9 

Q If you’re sitting there -- you punch in your information 10 

and then you may just sit there in the lounge? 11 

A Yeah. 12 

Q The security guards are right there at the same time, 13 

right? 14 

A Yeah. 15 

Q Okay. 16 

 JUDGE McCARRICK:  Are they in a separate office or is it 17 

all one open --  18 

 WITNESS:  It’s a small, little booth, you know, it’s -- 19 

you know, you -- it’s a real small section. 20 

 JUDGE McCARRICK:  Is it walled off? 21 

 WITNESS:  Yeah, it’s got a little wall. 22 

 JUDGE McCARRICK:  It has a door? 23 

 WITNESS:  Yeah. 24 

 JUDGE McCARRICK:  Okay. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

399 

 

Q Is it open between the drivers’ lounge and the -- is it an 1 

open or is it a closed door? 2 

A It’s an open door. 3 

Q Okay.  So people can hear and see what’s going on in both 4 

places? 5 

A Yes. 6 

Q You mentioned a bulletin board.  Is that where this 7 

bulletin board is located? 8 

A You got two different ones. 9 

Q I’m going to ask you to tell us where these bulletin 10 

boards are that you referred to. 11 

A Okay.  As soon as you walk in the building, you got one 12 

facing you. 13 

Q Building, you mean the guard shack? 14 

A The guard shack --  15 

Q Okay. 16 

A -- where you punch in your driver information. 17 

Q Okay.  There’s one bulletin board right there, right? 18 

A Yes. 19 

Q Is there another bulletin board? 20 

A Yes, there was another bulletin board right by the 21 

drinking -- water fountain.   22 

Q Was there a different purpose in these two bulletin 23 

boards, if you know? 24 

A No. 25 
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Q Okay. 1 

 JUDGE McCARRICK:  You don’t know or there wasn’t any 2 

different -- you don’t know if there was a different purpose 3 

for them or there was no different purpose? 4 

 WITNESS:  There was no different purpose. 5 

 JUDGE McCARRICK:  Okay. 6 

Q Which of these bulletin boards did you see information 7 

posted on -- for example, a Harley Davidson for sale? 8 

A This was on the one in the drivers’ lounge. 9 

 JUDGE McCARRICK:  By the water fountain or --  10 

 WITNESS:  By the water fountain. 11 

Q Okay.  Did you ever see anything like that posted on the 12 

one where the drivers punch in? 13 

A Yes, I did. 14 

Q What did you see posted there? 15 

A People often sold raffle tickets, a bunch of different 16 

things.  Some guys even sell dogs.  I’ve seen stickers on 17 

there, you know, of puppies for sale. 18 

Q Now, that’s the one by where the drivers punch in, right? 19 

A Yeah. 20 

Q And put in their information? 21 

A Yeah, both. 22 

Q Alright.  You saw this information on both of those 23 

bulletin boards? 24 

A Yeah, that was a common thing. 25 
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Q Did you ever see anything on the bulletin board by where 1 

the drivers punch in that was instructions to the drivers, work 2 

related? 3 

A You had some about how to exit the rack loading spots, no 4 

cell phone use. 5 

Q Okay. 6 

A That’s as far as I can remember. 7 

Q Alright.  Now, the people who would be in the driver 8 

lounge, you said, would be people who were waiting to load? 9 

A Yeah, drivers. 10 

Q So would they be on working time? 11 

 MS. ALONSO:  Objection, lack of foundation. 12 

 JUDGE McCARRICK:  Calls for -- that’s a term of law and it 13 

calls for a legal conclusion that this man isn’t qualified to 14 

draw. 15 

Q Would they be waiting there to load their trucks? 16 

A Yeah. 17 

Q Were some of them hourly paid? 18 

 MS. ALONSO:  Objection, lack of foundation and calls for 19 

speculation.   20 

 MR. HIGH:  Your Honor, he testified yesterday about the 21 

pay system.  I --  22 

 JUDGE McCARRICK:  Yeah, the question is if he -- I think 23 

his knowledge of his own pay system, I’m not sure he’s 24 

qualified to testify about the pay system for other employees.  25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

402 

 

You can try to lay some foundation for that. 1 

 MR. HIGH:  Okay. 2 

 MS. ALONSO:  Your Honor, the question is so broad, though, 3 

if it can be narrowed, the timing, when. 4 

 JUDGE McCARRICK:  That’s part of foundation.   5 

Q You testified about how you were paid for your trips, did 6 

you not? 7 

A Yes, I did. 8 

Q Some of your trips were paid by the trip? 9 

A It’s paid by the trip, yes. 10 

Q Some are paid by the hour?  11 

A Depending on the waiting time. 12 

Q So, when you go into the guard shack, punch in your 13 

numbers, you’re waiting to load, aren’t you? 14 

A Yes. 15 

Q Do you consider yourself working while you’re waiting to 16 

load? 17 

A Yes, I’m working. 18 

Q Would there be a reason for a driver to be in the driver 19 

lounge unless they’re waiting to load? 20 

A I don’t pay attention to any of that. 21 

Q My question is, would there be any reason for any driver 22 

to be in the drivers’ lounge unless they’re waiting to load 23 

their trucks? 24 

 MS. ALONSO:  Objection, calls for speculation. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

403 

 

 JUDGE McCARRICK:  Overruled. 1 

 MS. ALONSO:  On what other drivers are --  2 

 JUDGE McCARRICK:  Overruled.  This witness has worked in 3 

this business for a number of years.  I’m sure he’s familiar 4 

with what other people do while they’re in the various lounges.   5 

Q You can go ahead and answer, Mr. Rodriguez. 6 

A I’ve seen people there pick up ice. 7 

 JUDGE McCARRICK:  Pick up ice? 8 

 WITNESS:  Pick up ice.  They also have an ice machine. 9 

Q My question is, is there any reason for any driver to be 10 

in that lounge other than waiting to load their trucks? 11 

    MS. ALONSO:  Objection, asked and answered.   12 

 MR. HIGH:  He hadn’t answered it, Your Honor. 13 

 MS. ALONSO:  He said --  14 

 JUDGE McCARRICK:  Overruled.  He only gave a partial 15 

answer.  Overruled.   16 

Q You can answer that Mr. Rodriquez.   17 

A Nobody has ever told us anything if we could be there or 18 

not. 19 

Q Now, this guard shack, how far is it from the loading 20 

rack? 21 

A 20, 30 feet, I don’t know, somewhere around that area. 22 

Q How wide do you think this room is?   23 

A This --  24 

Q This room we’re sitting in here today? 25 
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A I don’t know, maybe --  1 

 JUDGE McCARRICK:  We’ve got two-foot ceiling tiles.  We’ve 2 

got about 14 of them, so about 30 feet wide.   3 

 MR. GIANNOPOULOS:  I agree, Your Honor. 4 

 MR. HIGH:  Fair enough. 5 

Q Let’s assume the room we’re sitting in today, Mr. 6 

Rodriguez, is 30 feet wide.  Is that about the distance from 7 

the guard shack to the loading rack? 8 

A No, it’s probably a little bit further than that. 9 

Q How much further? 10 

A I don’t know, maybe another half of this building maybe. 11 

Q Okay.  Is the loading rack inside or outside the refinery 12 

area? 13 

A This is inside the refinery area. 14 

Q How far is the guard shack from the refinery itself? 15 

A We --  16 

 MS. ALONSO:  Objection, calls for speculation.  This 17 

witness doesn’t the feet -- the footage between the two areas. 18 

 JUDGE McCARRICK:  A layman’s qualified to give that kind 19 

of an answer.  Overruled. 20 

A I don’t know if it’s 35 feet and then another half of 21 

this, I don’t know, maybe --  22 

 JUDGE McCARRICK:  To the refinery itself? 23 

 WITNESS:  To the loading rack. 24 

Q No, no, no. 25 
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 JUDGE McCARRICK:  The refinery. 1 

Q I’m finished with the loading rack.  Now I’m asking you to 2 

tell us as best you can how far the guard shack if from the 3 

refinery? 4 

A From the actual --  5 

Q Yeah, not --  6 

A -- refinery? 7 

Q -- the loading rack, the refinery. 8 

A I don’t know, maybe a couple hundred feet, I don’t know. 9 

Q Okay. 10 

 JUDGE McCARRICK:  The size of a football field? 11 

 WITNESS:  Perhaps, perhaps.  Maybe a half length.  I’m not 12 

sure.  I don’t ever walk back there, so I don’t know. 13 

 JUDGE McCARRICK:  Do you know roughly how long a football 14 

field is? 15 

 WITNESS:  It’s 100 yards. 16 

 JUDGE McCARRICK:  Yeah, so --  17 

 WITNESS:  Yeah, I guess you could say --  18 

 JUDGE McCARRICK:  Somewhere in that neighborhood? 19 

 WITNESS:  Yeah. 20 

 JUDGE McCARRICK:  Okay. 21 

Q Now, did there ever come a time where the drivers’ lounge 22 

was relocated? 23 

A No. 24 

Q So it’s your testimony that it’s still in the same place 25 
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as you just described?   1 

A It’s still outside the refinery. 2 

Q I’m sorry? 3 

A It’s still outside the refinery where it’s always been. 4 

 JUDGE McCARRICK:  In the same building?  Is it still in 5 

the same building? 6 

 WITNESS:  Yeah, the same building that’s always been 7 

there.  It’s -- that I -- you know, my work time -- you know, 8 

my year -- or close to eight years that I’ve been there, it’s 9 

always been there.   10 

Q Did there ever come a time when the drivers’ lounge was 11 

moved down to the bottom of the hill by the Pilot Truck Stop? 12 

A No. 13 

Q Okay.  So when you go in to Gallup to load, you go to the 14 

same guard shack you just described to us, which is about -- 15 

whatever distance it is from the loading rack; do your 16 

paperwork; wait; load your truck and leave?   17 

A Yes. 18 

Q Okay.  Is this the same driver lounge you were talking 19 

about when you went in to try to leave some union material?   20 

A Same one. 21 

Q Okay.   22 

(Long pause) 23 

Q Now, when you went in -- this is General Counsel’s 24 

Exhibits 31 and 32.   25 
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(Long pause) 1 

Q Let me show you General Counsel’s Exhibits 31 and 32.  Do 2 

you remember those?  Those are the two pieces of paper that you 3 

said you wanted to post on the bulletin boards in the guard 4 

shack. 5 

A Yeah. 6 

Q Which bulletin board did you want to post them on? 7 

A I wanted to post them in the drivers’ lounge one. 8 

 JUDGE McCARRICK:  Which one? 9 

 WITNESS:  That would be the drivers’ lounge. 10 

 JUDGE McCARRICK:  By the water fountain? 11 

 WITNESS:  Yes. 12 

Q If we can, let’s call the one in the drivers’ lounge by 13 

the water fountain and the other one by the -- where the 14 

drivers check in. 15 

A Okay. 16 

Q Okay?  You wanted to post them on the one by the drinking 17 

fountain? 18 

A Yeah, in the drivers’ lounge. 19 

Q Okay.  That’s the one where you were told you could not 20 

post them up there? 21 

A Yeah. 22 

Q Did you see any other union literature anywhere in that 23 

drivers’ lounge? 24 

A In that drivers’ lounge?  Yes, I did. 25 
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Q Alright.  On the wall, on the table, where? 1 

A The antiunion material --  2 

Q No, I’m talking about the union material. 3 

 JUDGE McCARRICK:  Pro-union. 4 

 WITNESS:  Pro-union? 5 

A There was no pro-union material. 6 

Q Alright.  During the entire time from the time you met at 7 

Monty’s (sic) house up until -- 8 

A I’m sorry, we never met at Monty’s house.   9 

Q I’m sorry? 10 

A We never met at Monty’s house. 11 

 JUDGE McCARRICK:  Are you referring to Leroy? 12 

 MR. HIGH:  I’m sorry, Leroy.  I misspoke.  Thank you. 13 

Q Leroy.  From that time period up until now, did you ever 14 

see any pro-union material in the drivers’ lounge? 15 

A After the letter was posted, yeah. 16 

Q Okay.  It was the material that someone left who was 17 

supporting the union? 18 

A Yeah. 19 

Q Did you see it posted on the wall, laying on the table, or 20 

where? 21 

A They were on the tables. 22 

Q Okay. 23 

 WITNESS:  Can I say something, Your Honor? 24 

 JUDGE McCARRICK:  No, sir.  No, no, there’s no question 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

409 

 

pending.   1 

Q But you didn’t want to leave yours on the table, you 2 

wanted to put it on the bulletin board, right? 3 

A No, we were putting them on the table and the bulletin 4 

board. 5 

Q Were you told you couldn’t put any on the table? 6 

A Yeah. 7 

Q Alright.  Now, I’m going to show you General Counsel’s 8 

Exhibit 33.  If you would, thumb through those.  There were a 9 

lot of questions asked yesterday about Gallup, about -- I want 10 

to ask you about General Counsel Exhibit 33.  These are photos 11 

-- these have nothing to do with Gallup, do they? 12 

A No, those aren’t in Gallup. 13 

Q I’m sorry? 14 

A Those are not in Gallup, those are in Albuquerque. 15 

Q Okay.  Is this -- are these photos taken in the break room 16 

at the Albuquerque terminal? 17 

A That’s the Albuquerque terminal there.   18 

Q Did you take these? 19 

A I didn’t take those. 20 

Q Who took them?  21 

 MS. ALONSO:  Objection. 22 

JUDGE McCARRICK:  Basis? 23 

MS. ALONSO:  Calls for speculation. 24 

 JUDGE McCARRICK:  If he doesn’t know, he can say he 25 
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doesn’t know.   1 

Q You don’t know who took them? 2 

A I don’t know who took them. 3 

Q Okay.  You do recognize them as being photos of the break 4 

room at the Albuquerque terminal, though? 5 

A Yeah. 6 

Q Okay.  Did you ever try to post any material in the 7 

Albuquerque break room? 8 

A In the lounge, yes. 9 

Q There are all kinds of pro-union material in the 10 

Albuquerque break room, aren’t there? 11 

A In the Albuquerque room?   12 

Q Yes. 13 

A They were there for a little while and then somebody would 14 

pick them up, we’re not sure who did, and threw them in the 15 

trash.  16 

Q There were some on the tables, weren’t there? 17 

A They were in the trash most of the time. 18 

Q Alright.  Did you see some taped up on the wall? 19 

A Like I said, they were in the trash most of the time. 20 

 JUDGE McCARRICK:  Did you ever see them on the wall? 21 

 WITNESS:  On the wall?  I’ve seen them one time. 22 

 JUDGE McCARRICK:  And you’d see them on the tables at some 23 

time? 24 

 WITNESS:  On the wall. 25 
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 JUDGE McCARRICK:  Not on tables? 1 

 WITNESS:  Not on tables.   2 

 JUDGE McCARRICK:  You never saw them? 3 

Q You never were told that you couldn’t put the pro-union 4 

material in the break room at the Albuquerque terminal, were 5 

you? 6 

A Nobody ever approached us on it. 7 

(Long pause) 8 

Q Now --  9 

 JUDGE McCARRICK:  As I’m writing something, I just want to 10 

clarify something --  11 

 MR. HIGH:  Sure. 12 

 JUDGE McCARRICK:  -- because the witness used a different 13 

term.  Is the lounge in Albuquerque the same as the break room, 14 

or are they two different places? 15 

 WITNESS:  In Albuquerque? 16 

 JUDGE McCARRICK:  Right. 17 

 WITNESS:  You’ve got two different places.   18 

 JUDGE McCARRICK:  Are they in the same building? 19 

 WITNESS:  Yeah, yeah, you got one by the offices.  It’s 20 

like a coffee, drinking, water fountain, fridge. 21 

 JUDGE McCARRICK:  Do they have vending machines? 22 

 WITNESS:  Not in that one.  You’ve got the other one where 23 

the dressing out locker room for the guys are at. 24 

 JUDGE McCARRICK:  Is that a third facility? 25 
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 WITNESS:  It’s just two facilities. 1 

 JUDGE McCARRICK:  Okay, so where the guys dress and have 2 

lockers, is that the drivers’ lounge? 3 

 WITNESS:  There’s two, like I said.  It’s a drivers’ 4 

lounge, locker room --  5 

 JUDGE McCARRICK:  Together? 6 

 WITNESS:  Yeah. 7 

 JUDGE McCARRICK:  And then the break room is separate? 8 

 WITNESS:  And then you’ve got a break room on the other --  9 

 JUDGE McCARRICK:  Separate? 10 

 WITNESS:  Yeah. 11 

 JUDGE McCARRICK:  Now, when you’ve been testifying about 12 

General Counsel’s 33, you’ve been talking about the drivers’ 13 

lounge? 14 

 WITNESS:  Like I said, there’s two. 15 

 JUDGE McCARRICK:  No, I understand, but the photographs 16 

that appear in General Counsel’s 33 in Albuquerque, is that the 17 

drivers’ lounge? 18 

 WITNESS:  That’s the drivers’ lounge. 19 

 JUDGE McCARRICK:  As opposed to the break room?  Or are 20 

those photographs in the break room? 21 

 WITNESS:  They’re both drivers’ lounges, Your Honor. 22 

 JUDGE McCARRICK:  That’s what I’m trying to clarify.  I’ve 23 

got the impression there were two different rooms. 24 

 WITNESS:  Yeah. 25 
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 JUDGE McCARRICK:  The photographs that appear in General 1 

Counsel’s 33, what room is that in? 2 

 WITNESS:  That’s the break room. 3 

 JUDGE McCARRICK:  As opposed to the drivers’ lounge? 4 

 WITNESS:  Yeah. 5 

 JUDGE McCARRICK:  The drivers’ lounge is somewhere else? 6 

 WITNESS:  Yeah. 7 

 JUDGE McCARRICK:  Okay.   8 

 WITNESS:  Pardon my ignorance, Your Honor. 9 

 JUDGE McCARRICK:  No, no, it’s just a question.  I didn’t 10 

realize they were two different places. 11 

 WITNESS:  Yeah. 12 

(Long pause) 13 

CONTINUED CROSS-EXAMINATION 14 

Q BY MR. HIGH:  Now, you testified about some safety 15 

meetings that I want to ask you about, Mr. Rodriguez.  You’ve 16 

been there eight-some odd years.   17 

A Roughly eight. 18 

Q How often have you attended safety meetings? 19 

A Once a month every year. 20 

Q Alright, for the whole eight years, right? 21 

A Roughly. 22 

Q So safety meetings are something that are regularly held 23 

by Western Refining? 24 

A Giant/Western Refining, yes. 25 
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Q Okay.  Who normally conducts those safety meetings? 1 

A There’s a terminal supervisor. 2 

Q That would’ve been who -- I guess that would be Eric 3 

Burnham --  4 

A And Steve --  5 

Q -- while he was there? 6 

A -- Curtwright. 7 

Q Pardon? 8 

A Eric Burnham and Steve Curtwright.  9 

Q Who is Steve Curtwright, as far as you understand? 10 

A General manager. 11 

Q Who does Eric Burnham -- I want your understanding, who 12 

does Eric Burnham report to? 13 

A Steve Curtwright. 14 

Q Who does Steve Curtwright report to? 15 

A I have no idea after that. 16 

Q Okay.  These safety meetings would be conducted by either 17 

or both Eric Burnham and Steve Curtwright? 18 

A Yes. 19 

Q What would be discussed in those meetings? 20 

A As far as management? 21 

Q Anything, whatever was said -- what would be said in these 22 

monthly safety meetings? 23 

A We had --    24 

 MS. ALONSO:  Objection, lack of foundation, there’s no 25 
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timeframes that -- in the question. 1 

 JUDGE McCARRICK:  Alright, let’s narrow it down so we’re 2 

not talking about his entire time period.   3 

Q Was there ever a change, Mr. Rodriguez, in the subject 4 

matter that was covered in the safety meetings?  Or has it all 5 

been the same for the eight years you’ve been there? 6 

 MS. ALONSO:  Objection, still vague and ambiguous. 7 

 JUDGE McCARRICK:  Overruled. 8 

A Safety meetings in general? 9 

Q Tell me what you heard with your own ears during these -- 10 

let’s say in the last three years. 11 

 MS. ALONSO:  Objection -- objection, Your Honor, that 12 

question is vague and ambiguous.  In the last three years what 13 

he heard with his own ears?  The witness cannot testify to --  14 

 JUDGE McCARRICK:  Overruled. 15 

Q Do you understand my question, Mr. Rodriguez? 16 

A Bring it down to my terms. 17 

Q Okay, if you don’t understand my question, please don’t 18 

answer.  I’ll put it in words you understand. 19 

A Okay. 20 

Q What I want you to tell us because we weren’t there, I 21 

want you to describe for us what it’s like to be in a safety 22 

meeting at Western Refining that you attended.  You can pick 23 

any time period you want and tell me what you heard and what 24 

went on in that meeting. 25 
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A Safety issues, pay issues. 1 

Q Anything else you recall? 2 

A Health issues. 3 

Q Anything else? 4 

A That’s all I can recall. 5 

Q If there was an incident of some kind, would that be 6 

discussed? 7 

A Yes. 8 

Q So if there was a rollover, for example, would the 9 

circumstances and the facts in that rollover be brought up in 10 

the safety meeting? 11 

A Yeah. 12 

Q Would the company’s record on safety be brought up in 13 

these safety meetings? 14 

A Sometimes. 15 

Q Would the fact that there’d been no accidents at all or no 16 

incidents during a period of time be brought up at the safety 17 

meeting? 18 

A Sometimes, yeah. 19 

Q You mentioned pay would come up.  What kind of pay issues 20 

would come up during these safety meetings? 21 

A The two hours that we were having to give the company. 22 

Q People would ask about the two-hour wait period? 23 

A Yeah. 24 

Q How about the safety bonus, did that ever come up?  25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

417 

 

 MS. ALONSO:  Objection, lack of foundation.  What time 1 

period is he talking about? 2 

 JUDGE McCARRICK:  We’ve already established that.  3 

Overruled.  The last three years. 4 

(Long pause) 5 

A It may have been. 6 

Q Do you get a safety bonus if you don’t have any incidents? 7 

A Yeah, I do. 8 

Q How much of a safety bonus do you get? 9 

 JUDGE McCARRICK:  At the present time? 10 

A At the present, $625. 11 

Q How long have you gotten $625 if you have no accidents? 12 

A Within a couple of years or so. 13 

Q How far back do you recall when you started getting a 14 

safety bonus payment for no accidents? 15 

A I don’t recall. 16 

Q Does it go back beyond your memory? 17 

(Long pause) 18 

 JUDGE McCARRICK:  Does it go back before the merger of 19 

Western and Giant?   20 

 WITNESS:  Giant had their own --  21 

 JUDGE McCARRICK:  Bonus? 22 

 WITNESS:  At the time, yeah. 23 

 JUDGE McCARRICK:  Was it the same amount or different? 24 

 WITNESS:  No, it was a different amount.  25 
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Q Since the merger of Western Refining and Giant, have you 1 

received a safety performance bonus on a quarterly basis if you 2 

qualify? 3 

A No, not every year. 4 

Q What happened in those years? 5 

A We didn’t have a bonus. 6 

Q What years did you not have a safety bonus? 7 

A Like I said, you know, as far as I can go back, it’s just 8 

been a couple of years since the bonus program was being --  9 

 MS. ALONSO:  Objection, relevance. 10 

 WITNESS:  Okay. 11 

 JUDGE McCARRICK:  Overruled. 12 

Q You also mentioned some town hall meetings.  Do you know 13 

what a town hall meeting is? 14 

A Just a meeting, that’s all I know. 15 

Q Have you ever heard the word, “town hall meeting?” 16 

A Not until I got here. 17 

Q Got where? 18 

A To Western Refining. 19 

Q Okay.  When did you start hearing the word, “town hall 20 

meetings?”  After the merger? 21 

A Yeah. 22 

Q Have you ever attended a town hall meeting? 23 

A Yes, I did. 24 

Q How many town hall meetings have you attended since the 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

419 

 

merger of Giant and Western? 1 

A One every year. 2 

Q Have there been more than one in some years? 3 

A Yes. 4 

Q Who normally conducts those town hall meetings? 5 

A You’ve got vice president, if I’m not mistaken. 6 

Q You’re pointing to this gentleman here? 7 

A Yes, Mr. Kevin Goode.   8 

Q Do you know who he is? 9 

A Yes, he’s our, I don’t know, vice president or something 10 

like that. 11 

Q Okay.  But you know him, right? 12 

A Yeah, I know him. 13 

Q You’ve seen him in the town hall meetings? 14 

A Yes, I have. 15 

Q Since the merger between --  16 

A Yeah. 17 

Q -- Giant and Western Refining? 18 

A Yes. 19 

Q Where are these town hall meetings held? 20 

A In Albuquerque terminal. 21 

Q Do you know if they’re held elsewhere or not? 22 

A Just Albuquerque that I know of.   23 

Q The only ones you’ve ever attended have been in 24 

Albuquerque? 25 
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A Yeah. 1 

Q Okay.  Who would attend these town hall meetings? 2 

A Drivers. 3 

Q Who would conduct the town hall meeting? 4 

A Like I just said, Mr. Kevin Goode. 5 

Q Anyone else speak at the town hall meetings? 6 

A You had everyone from Mr. Kevin Goode to Mrs. Pamela Scott 7 

to Mr. Eric Burnham to Mr. Steve Curtwright. 8 

Q They all might speak at these town hall meetings? 9 

A Yeah. 10 

Q Okay.  What kinds of things would someone like Pam Scott 11 

talk about? 12 

A Harassment, sexual harassment. 13 

Q Okay. 14 

A As far as I know, she’s an -- HR personnel. 15 

Q Alright.  Did they -- during the town hall meetings, was a 16 

presentation made to the drivers? 17 

 MS. ALONSO:  Objection, it’s a vague question.  Which town 18 

hall meeting? 19 

 JUDGE McCARRICK:  Overruled. 20 

Q The ones you attended, Mr. Rodriguez, was a presentation 21 

made like with a Power Point presentation? 22 

A This year?  Last year? 23 

Q Anytime. 24 

A Anytime? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

421 

 

Q Yeah. 1 

A Last year, yeah. 2 

Q Okay.  This last year being 2011? 3 

A Yes, 2011. 4 

Q Do you know what a Power Point is? 5 

A No. 6 

Q You put it up on screen or on a wall, pictures and stuff, 7 

any of that stuff? 8 

A Yeah, on how well the company was doing, profits, profit 9 

margins and so on. 10 

Q Okay.  Accident record? 11 

A Yeah. 12 

Q Anything about driver pay ever discussed in these town 13 

hall meetings? 14 

A In the town hall meeting, yes. 15 

Q When was the last town hall meeting that you recall where 16 

pay was discussed? 17 

A Just this last year, like I said, you know, sometime -- I 18 

don’t know, before Labor Day weekend, sometime around there. 19 

Q Do you recall pay being discussed anytime prior to Labor 20 

Day? 21 

 JUDGE McCARRICK:  In a town hall meeting? 22 

 MR. HIGH:  I’m sorry? 23 

 JUDGE McCARRICK:  In a town hall meeting? 24 

 MR. HIGH:  Yeah, town hall meeting. 25 
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A No. 1 

Q Do you recall a town hall meeting that was held in July of 2 

2011? 3 

A That would be the same one, right?  Sometime --  4 

Q I don’t know, I’m asking you.   5 

A Labor Day --  6 

 JUDGE McCARRICK:  Labor Day is usually early September. 7 

A That’s the only one I can remember, sometime -- you know, 8 

before Labor Day. 9 

Q Do you recall whether or not there was or was not a town 10 

hall meeting in July of 2011? 11 

 JUDGE McCARRICK:  Do you remember the specific month? 12 

 WITNESS:  No, all I remember is it was before Labor Day, 13 

that’s all I can remember. 14 

 JUDGE McCARRICK:  Okay. 15 

Q Do you recall whether or not there was any discussion of 16 

driver pay at that town hall meeting? 17 

A Like I said, the one that I remember, yes. 18 

Q What do you recall being discussed at that meeting? 19 

A Something about the company was doing so good, you know, 20 

that we were -- that our pay was under review, something like 21 

that. 22 

Q Was there any discussion about what common carriers were 23 

paying their drivers? 24 

A I don’t remember that, I don’t recall. 25 
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Q Okay.  During these town hall meetings, were drivers ever 1 

asked to ask questions if you had anything to say? 2 

A Would they ever ask questions?  Yeah. 3 

Q Did you ever ask any questions during these town hall 4 

meetings? 5 

 JUDGE McCARRICK:  This goes well beyond the scope of 6 

direct.  There was no discussion of these meetings on direct 7 

examination that I recall. 8 

 MS. ALONSO:  Right, Your Honor, there was only testimony 9 

up to one town hall meeting. 10 

 MR. HIGH:  This one in July 2011, that’s --  11 

 JUDGE McCARRICK:  Alright.  If I mis-recall, go ahead. 12 

 MR. HIGH:  Okay. 13 

Q Drivers would ask questions during these town hall 14 

meetings, correct? 15 

A Yeah. 16 

(Long pause) 17 

 JUDGE McCARRICK:  I apologize, Mr. High, I see it here in 18 

my notes. 19 

 MR. HIGH:  Okay.  20 

(Long pause) 21 

 MR. HIGH:  Actually, you scared me, Judge.  I had to get 22 

back to my notes here.  I thought I made an error on my notes. 23 

(Long pause) 24 

Q Mr. Rodriguez, did you ever wear a union lanyard? 25 
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A Yes, I did. 1 

Q What is a lanyard? 2 

A A lanyard is just a keychain with union emblem on it. 3 

Q Did it have something hanging on the end of it? 4 

A My keys. 5 

Q You wore it around your neck? 6 

A Yeah. 7 

Q Did you wear a union Teamster pin as well? 8 

A It was -- I put it on the lanyard, yeah. 9 

Q You wore that while you were working --  10 

A Yeah. 11 

Q -- at work? 12 

A Uh-huh. 13 

Q And you felt comfortable doing that, didn’t you? 14 

A Yeah. 15 

Q Did other drivers -- did you see them wearing that lanyard 16 

too?   17 

 MS. ALONSO:  Objection, relevance.  There’s no allegation 18 

in the complaint about a button -- or the wear -- or the use of 19 

-- and wear of a lanyard.   20 

 JUDGE McCARRICK:  It goes to the issue of antiunion 21 

animus.  Overruled. 22 

Q Did you see any other drivers wearing the lanyard? 23 

A Yeah. 24 

Q While they were working? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

425 

 

A Yeah. 1 

Q Did you ever see any employees with Teamster caps? 2 

A While they were working? 3 

Q Yeah. 4 

 JUDGE McCARRICK:  I’m sorry, Teamster caps? 5 

 MR. HIGH:  Caps. 6 

Q Baseball caps? 7 

A Baseball caps? 8 

Q Right. 9 

A While they were working?   10 

Q Right. 11 

A No. 12 

Q Did they wear a Western Refining cap? 13 

A The ones that wore caps, yeah. 14 

Q Okay.  I want to you about a conversation with Eric 15 

Burnham, something to the effect of closing the facility.  Is 16 

it your testimony Eric Burnham spoke words to you about closing 17 

the Albuquerque facility? 18 

A Yes, he did. 19 

Q When was this? 20 

A Like I said, sometime, I don’t know, the end of the summer 21 

sometime, around the fall.  I don’t recall dates. 22 

Q Where did this take place? 23 

A In the Albuquerque terminal. 24 

Q Where? 25 
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A In the drivers’ lounge, locker room. 1 

Q Is it the break room we were looking at earlier? 2 

A No, not that one. 3 

Q Okay.  Who was present when these words were supposedly 4 

spoken? 5 

A Eric and I. 6 

Q Anyone else? 7 

A No. 8 

Q What were the two of you doing in that location? 9 

A I was checking in to go home. 10 

Q Tell me what words you heard Eric speak. 11 

A “Because of what you guys are doing, the company’s 12 

thinking about relocating the terminal, which will put,” I 13 

don’t know, “you guys out of a job.”   14 

Q Alright.  Were you having a conversation when he said that 15 

or did he just blurt it out? 16 

A He just asked me why we were doing what we were doing. 17 

Q I want you to tell me what you recall of that 18 

conversation. 19 

A I just told you. 20 

Q You walk in, you check out to go home? 21 

A Yeah. 22 

Q Did you said, “Hi, Eric.  How are you doing?”  I mean, how 23 

did the conversation start? 24 

A Just like in everyday companionship, “Hey, what’s up, 25 
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Eric?” 1 

Q Okay.  Then what did he say back to you? 2 

A He asked me, “What’s your problem?  Why are you guys doing 3 

what you’re doing?”   4 

Q Alright.  What did you say? 5 

A What did I say to him? 6 

Q Yeah. 7 

A I didn’t say nothing to him. 8 

Q Okay.  What else did he say? 9 

A Then he said, “Because of what you guys are doing, the 10 

company’s thinking about moving the terminal, relocating up in 11 

Gallup.  That’ll put you out of a job.” 12 

Q Alright. 13 

A That’s what he told me. 14 

Q Alright.  Did you say anything back to him? 15 

A I didn’t say nothing to him. 16 

Q Did he say anything else? 17 

A That was it. 18 

Q You turned around and left --  19 

A I just walked away. 20 

Q Did you report this to anyone? 21 

A He’s my supervisor. 22 

 JUDGE McCARRICK:  Sir, the question is, did you report it 23 

to anyone? 24 

 WITNESS:  Did I report it to anybody?  No.  He’s my 25 
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supervisor.  Who else could I report it to? 1 

 JUDGE McCARRICK:  Did you report it to anyone at the 2 

union? 3 

 WITNESS:  Yeah. 4 

Q You reported it to who? 5 

A To the union. 6 

Q Well, the union had a procedure, did it not, where you 7 

could file complaints with them if something bad happened to 8 

you? 9 

A Isn’t that bad enough? 10 

 JUDGE McCARRICK:  No, sir, the question is, was there a 11 

procedure? 12 

 WITNESS:  Was there a procedure?  Yes.  You filled out 13 

some sheet and that was it. 14 

Q Let me show you one of the documents that the Acting 15 

General Counsel has produced to me.   16 

 JUDGE McCARRICK:  Show that to counsel for General 17 

Counsel.   18 

Q Take a look at that document, Mr. Rodriguez.  Is that your 19 

handwriting? 20 

A Yes, it is. 21 

Q What is that document? 22 

A This is an incident report form. 23 

Q Did you fill that out? 24 

A My handwriting. 25 
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Q You filled it out and gave it to whom? 1 

A I gave it to the Teamsters. 2 

Q What was the purpose of filling that out and giving it to 3 

the Teamsters? 4 

A My rights were being violated. 5 

Q The document you have in front of you relates to which 6 

incident? 7 

A This refers to the one in Gallup. 8 

Q The one we just talked about a minute ago with the 9 

literature in the drivers’ lounge? 10 

A Yeah. 11 

Q Now, did you fill out --  12 

A Can I hang on to this? 13 

Q Pardon? 14 

A Can I hang on to this? 15 

 JUDGE McCARRICK:  No. 16 

 MS. ALONSO:  Your Honor, we would ask that the document 17 

just approached with the witness be marked and -- marked for 18 

evidence.   19 

 JUDGE McCARRICK:  You can do that in your case-in-chief or 20 

redirect if you wish. 21 

 MR. HIGH:  Okay.   22 

 MS. ALONSO:  Your Honor, the transcript will be vague in 23 

that a document handed to the witness would not be identified. 24 

 JUDGE McCARRICK:  If you want to offer it, you can in your 25 
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case-in-chief.  It’s up to counsel --  1 

 MR. HIGH:  I don’t mind doing it.  It’s not a big deal to 2 

me to -- I’ll just go ahead and mark it as 5.  I don’t have 3 

copies, but I’ll mark it as Respondent’s Exhibit 5.  Does that 4 

solve the problem?   5 

(Respondent Exhibit 5 marked for identification) 6 

 JUDGE McCARRICK:  Yeah. 7 

Q I’m going to show you, Mr. Rodriguez, what I have marked 8 

as Respondent’s Exhibit No. 5 and ask you to identify that for 9 

us. 10 

(Long pause) 11 

 JUDGE McCARRICK:  Is that an incident report you filled 12 

out? 13 

 WITNESS:  Yes, this is an incident report form. 14 

 JUDGE McCARRICK:  Does it have a date on it, sir? 15 

 WITNESS:  Yes, it’s got 10/21 of 2011. 16 

 JUDGE McCARRICK:  Okay.   17 

Q Is that the document you filled out? 18 

A This is it. 19 

Q It’s regarding the incident in Gallup with the literature, 20 

right? 21 

A Yes. 22 

Q You gave that to the Teamsters? 23 

A Uh-huh. 24 

 JUDGE McCARRICK:  Yes? 25 
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Q Is that a Yes? 1 

A Yes. 2 

Q The reason you filled that out is because you thought your 3 

rights had been violated? 4 

A Yes, they were. 5 

 MR. HIGH:  We’d offer Respondent’s Exhibit No. 5, Your 6 

Honor. 7 

 JUDGE McCARRICK:  Okay.  Any objection? 8 

 MS. ALONSO:  No objection, Your Honor. 9 

 JUDGE McCARRICK:  5 is received.  Get copies for the 10 

record --  11 

(Respondent Exhibit 5 received into evidence) 12 

 MR. HIGH:  We will. 13 

 JUDGE McCARRICK:  -- later on. 14 

Q Now, with respect to this conversation with Eric Burnham 15 

about -- something about closing the Albuquerque terminal, did 16 

you file a similar complaint with the Teamsters Union? 17 

A I don’t recall if I did that one or not.  I don’t recall 18 

on that one. 19 

Q If you had, would you have given the lawyers for the NLRB 20 

a copy? 21 

 MR. GIANNOPOULOS:  Objection. 22 

 MS. ALONSO:  Objection, Your Honor. 23 

 MR. HIGH:  Your Honor, we’ve got two lawyers over here 24 

talking. 25 
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 JUDGE McCARRICK:  I don’t have a problem with that as long 1 

as only one is talking for the record.  The objection is 2 

sustained. 3 

 MR. HIGH:  Okay. 4 

 JUDGE McCARRICK:  It calls for speculation. 5 

Q As you sit here today, you can’t recall if you filed one 6 

of those documents with the Teamsters or not? 7 

A I don’t recall that one. 8 

Q Other than the one that we’ve marked as Respondent’s 9 

Exhibit No. 5, do you recall filing any other documents with 10 

the Teamsters where you claim your rights were violated? 11 

A It’s the only one I can remember. 12 

Q Okay.   13 

(Long pause) 14 

Q The Albuquerque terminal is still there, is it not? 15 

A Yes. 16 

Q Still operating? 17 

A Yeah. 18 

Q You still work there? 19 

A Yeah. 20 

Q Hadn’t closed? 21 

A No. 22 

(Long pause) 23 

Q I wanted to ask you about the hand-billing, Mr. Rodriguez.   24 

(Long pause) 25 
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Q When did the hand-billing occur, as you recall?  1 

A Sometime about November. 2 

Q That’s the best you can do on the dates? 3 

A Sometime around close to Thanksgiving, that’s all I can 4 

remember. 5 

Q How many locations did you go to to handbill? 6 

A Three stations. 7 

Q Three? 8 

A Three stations. 9 

Q What instructions were you given with respect to how to do 10 

the hand-billing? 11 

A Just --    12 

 MS. ALONSO:  Objection, the question lacks foundation. 13 

 JUDGE McCARRICK:  Assumes facts not in evidence, 14 

sustained. 15 

Q Were you given any instruction by anyone with respect to 16 

how to conduct the hand-billing? 17 

A Just went in and handed handbills. 18 

Q I’m sorry? 19 

A We just went in and handed handbills.  20 

 JUDGE McCARRICK:  Sir, the question is, did anyone 21 

instruct you on how you were supposed to go about hand-billing? 22 

 WITNESS:  No. 23 

 JUDGE McCARRICK:  I’m sorry, no? 24 

 WITNESS:  No. 25 
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 JUDGE McCARRICK:  Okay. 1 

Q Were you told by anyone on where you should position 2 

yourself to pass out the handbills? 3 

A No. 4 

Q Were you assigned locations by anyone to where you were to 5 

go to do the hand-billing? 6 

A Close to our houses. 7 

 JUDGE McCARRICK:  Sir, again, the question is, did anyone 8 

tell you which --  9 

 WITNESS:  No. 10 

 JUDGE McCARRICK:  -- stations to go to? 11 

 WITNESS:  No. 12 

 JUDGE McCARRICK:  Alright. 13 

Q I want to show you what is marked as General Counsel 14 

Exhibit No. 19.  I’m also going to show you General Counsel 18.  15 

Have you had a chance to look at those, Mr. Rodriguez? 16 

A Yeah. 17 

Q Can you tell us what location that is? 18 

A This is 233 Main Street, Los Lunas.  6043 would be the 19 

station number. 20 

Q 6043? 21 

A That’s the station number, yes, sir. 22 

Q Alright.  Is that one of the locations where you passed 23 

out the handbills? 24 

A Yes. 25 
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Q Look at General Counsel Exhibit 19.   1 

A Okay. 2 

Q Can you point out on that document where you positioned 3 

yourself to pass out the handbills? 4 

 MS. ALONSO:  Your Honor, may I approach to see where he’s 5 

going to point? 6 

 JUDGE McCARRICK:  Sure. 7 

A On 19? 8 

Q Yes.  Can you see -- looking at General Counsel Exhibit 9 

No. 19, can you see where you positioned yourself to pass out 10 

the handbills? 11 

A Right about there. 12 

Q You’re pointing to an area close to what appears to be 13 

that box that contains some newspapers, or whatever those 14 

things are? 15 

A Yeah, and the fuel light, but you can’t see that on this 16 

page. 17 

Q That’s what I want to ask you.  You positioned yourself up 18 

on that sidewalk by that -- between the light pole and the -- 19 

whatever that container is? 20 

 JUDGE McCARRICK:  The magazine rack? 21 

 MR. HIGH:  Yeah. 22 

A Yeah. 23 

Q You were standing up on that sidewalk? 24 

A Yeah. 25 
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Q Look at General Counsel’s Exhibit No. 20.  Is that the 1 

only place that you were standing or did you go somewhere else? 2 

 MS. ALONSO:  Are we talking about 19? 3 

 MR. HIGH:  20, General Counsel’s Exhibit 20. 4 

 JUDGE McCARRICK:  20 just shows the rack. 5 

 MR. GIANNOPOULOS:  20’s just the rack.   6 

 MR. HIGH:  I’m sorry, 18.  I misspoke. 7 

Q Look at General Counsel’s Exhibit No. 18.  Did you also 8 

position yourself at a location other than what you just told 9 

us about on General Counsel Exhibit 19? 10 

A Where the pumps are at. 11 

Q Alright, you were actually out standing between the pumps? 12 

A Yes. 13 

Q Okay. 14 

 JUDGE McCARRICK:  I’m sorry, between --  15 

 WITNESS:  Where the pumps are at. 16 

 JUDGE McCARRICK:  Between the two islands? 17 

 WITNESS:  Yeah, where the set of pumps are at. 18 

 JUDGE McCARRICK:  I’m not sure where he’s pointing, but 19 

between the pumps?  Between the two islands? 20 

 WITNESS:  Yeah, in the pumps where the pumps --  21 

 JUDGE McCARRICK:  Okay, he’s showing between the two 22 

islands.  Okay. 23 

Q So you would’ve positioned yourself right next to a 24 

gasoline pump.  Is that correct? 25 
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A Yeah. 1 

Q Did you do the same thing at all three locations? 2 

A All three stations. 3 

Q You didn’t know the people who came out of the store and 4 

talked to you guys, right? 5 

A At which station? 6 

Q Any of them. 7 

 JUDGE McCARRICK:  Did you recognize any of them? 8 

 WITNESS:  Just a couple of the clerks, that’s it. 9 

 JUDGE McCARRICK:  But the people that talked to you at the 10 

three stations -- any of the people that talked to you --  11 

 WITNESS:  About the --  12 

 JUDGE McCARRICK:  About the hand-billing.   13 

 WITNESS:  In the station?  Employees from the gas station? 14 

 JUDGE McCARRICK:  Right. 15 

 WITNESS:  Or just people in general? 16 

 JUDGE McCARRICK:  No.  Did you recognize any employees of 17 

the stations who talked to you about hand-billing? 18 

 WITNESS:  Yeah, a couple of cashiers.  19 

Q Did any of you ever go inside the store and give a 20 

handbill to someone who was behind the cash register? 21 

A I didn’t. 22 

Q Did the other two people with you -- did you see them do 23 

that? 24 

A I can’t speak for them.  I didn’t see them. 25 
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Q Okay.  Do you know -- is it your testimony you did not 1 

know any of the people who came out of the store and spoke to 2 

the three of you while you were hand-billing?  You didn’t know 3 

any of them, right? 4 

A Not the managers. 5 

 MS. ALONSO:  Objection.  Your Honor, misstates prior 6 

testimony. 7 

 JUDGE McCARRICK:  I don’t know if it does or not.  I’m a 8 

bit unclear myself at this point who he spoke with, so I’ll 9 

allow the question to stand. 10 

Q Do you -- did you or did you not know any of the people 11 

who came out of the store and talked to the three of you when 12 

you were hand-billing? 13 

 MS. ALONSO:  Objection, it’s a vague question.  Can we 14 

narrow it down to location?   15 

 JUDGE McCARRICK:  We’re talking about all three of them.  16 

Let’s save our objections for something that’s meaningful, 17 

alright? 18 

 MS. ALONSO:  Right, Your Honor, but --  19 

 JUDGE McCARRICK:  I don’t find those objections 20 

meaningful.  Go ahead and ask the question again.   21 

Q Did you or did you not know any of the people who came out 22 

of the stores and talked to the three of you at any of these 23 

three locations? 24 

A Just a couple of work individuals there, that’s it, 25 
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cashiers.   1 

Q Are they people who came out and talked to you? 2 

A Yeah. 3 

Q Okay.  Were they hourly workers or were they managers? 4 

A These were --  5 

 MS. ALONSO:  Objection, calls for speculation.  He doesn’t 6 

know if they’re hourly workers. 7 

 JUDGE McCARRICK:  Overruled.  The witness testified 8 

previously he delivers to these stores.  I assume he knows some 9 

of the people there, who’s the manager and who’s not.  10 

Overruled. 11 

Q Do you know what position the people held who came out and 12 

talked to the three of you? 13 

A The ones that presented themselves as managers, yes. 14 

Q Okay.  That’s what I want to know.  Did you know those 15 

people? 16 

A I didn’t know them. 17 

Q Okay.  Did other people come out and talk to you who did 18 

not identify themselves as managers? 19 

A No.  Well -- no, they didn’t identify themselves as 20 

managers. 21 

Q Did any person ever come out and talk with you guys and 22 

she was the stepdaughter of one of the people with you? 23 

A I wouldn’t know if she was a stepdaughter or not.  She’s 24 

just a cashier that came out and talked to us. 25 
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Q The people that came out of the store had on a different 1 

kind of uniform than you had on, right? 2 

A Yeah. 3 

Q Now, I want to talk about 6043 for a minute.  The three 4 

stores that you went to handbill, are those close to your 5 

house? 6 

A Yeah. 7 

Q You live in Los Lunas, don’t you? 8 

A I live in Tome. 9 

Q Did you tell us yesterday that you deliver to some of 10 

these stores? 11 

A I’ve always delivered to those stations.  As long as I’ve 12 

been employed by Giant, yes, I delivered to them stations. 13 

Q Yes. 14 

A Or Western Refining, I’m sorry. 15 

Q Which is the one where the person came out and said, “If 16 

you don’t leave, I’m going to call the police?” 17 

A No, she didn’t come out.  She arrived in a black vehicle. 18 

Q Which store was that? 19 

A This is at the 6043 in Los Lunas.   20 

Q Okay. 21 

A Main Street. 22 

Q Do you deliver to that store? 23 

A Yeah. 24 

Q How often? 25 
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A Like I said, you know, whenever the load requires -- you 1 

know, whenever the gas station needs a load.  I don’t know, 2 

within a year’s period, I could say, I don’t know, 15 -- 10, 3 

15, 20 times, I don’t know. 4 

Q How about the other one, 6033, do you deliver to that one? 5 

A Yeah, I deliver to that one too. 6 

Q How often do you deliver to that one? 7 

A Roughly, about -- somewhere similar to 43. 8 

Q A lot? 9 

A Yeah, every year. 10 

Q The third store you went to, you deliver to that one a lot 11 

too? 12 

A It’s not the third store, it’s the first store we went and 13 

handbilled.  That’d be Bosque Farms. 14 

Q You deliver to that one a lot? 15 

A Yeah, I deliver that one also. 16 

Q You said this lady drop up in a -- did you say F150 or 17 

F250? 18 

A It’s an F250. 19 

Q 250? 20 

A Yes, four-wheel drive, black. 21 

Q Alright.  You didn’t know that person --  22 

A No, I didn’t know her. 23 

Q She introduced herself as being what? 24 

A Something about a regional manager.  That’s all I can 25 
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remember. 1 

Q Okay.  What words did she speak to you? 2 

A She just said, “You can’t be out here, you need to leave.” 3 

Q Did she ask who you were, or anything, to begin with or 4 

anything else?  Did she just -- what was her first words that 5 

you recall hearing from this person? 6 

A I can’t recall the first words.  She just said, “You have 7 

to leave.” 8 

Q Alright.  Is that all she said is, “You’ve got to leave?” 9 

A Yeah, she said, “You’ve got to leave.  If you don’t leave, 10 

we’re going to call the police,” or “I’m going to call the 11 

police.” 12 

Q Are those the words you heard with --  13 

A Yeah, that’s what she said. 14 

Q Okay.  That’s what --  15 

A In a very abusive tone of voice, sir. 16 

Q Pardon? 17 

A In a very, very abusive tone of voice, humiliating type of 18 

voice. 19 

Q What is a humiliating type of --  20 

A A loud -- loud, louder. 21 

Q Okay. 22 

A Putting you down.   23 

Q Rude? 24 

A Yeah, loud. 25 
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Q Okay.  Did you raise your voice back at her? 1 

A No, I didn’t, sir. 2 

Q Did you say anything back to her? 3 

A I didn’t say nothing back to her. 4 

Q Did the other two guys? 5 

A Like I said, I don’t know, I wouldn’t know.  I just worry 6 

about myself that day and I just left. 7 

Q Alright.  What kind of vehicle do you drive? 8 

A What kind of vehicle do I drive? 9 

Q Yeah. 10 

 JUDGE McCARRICK:  Or you drove on that day. 11 

A My personal vehicle. 12 

Q What is it? 13 

A I got a little ’05 Malibu, silver color, and I got -- we 14 

got a grayish -- charcoal grayish Pathfinder -- I’m sorry, 15 

Explorer. 16 

Q Do you know anyone that drives a canary yellow vehicle? 17 

 MS. ALONSO:  Objection, relevance. 18 

 JUDGE McCARRICK:  Overruled.  It goes to credibility. 19 

Q Who drives a canary yellow vehicle? 20 

A A canary? 21 

Q Yellow vehicle. 22 

A I have no idea.  I’ve never seen anybody in a canary 23 

yellow vehicle. 24 

Q Okay.   25 
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 JUDGE McCARRICK:  Do you know anyone who drives a canary 1 

yellow Vette? 2 

 WITNESS:  No. 3 

Q Now I want to ask you some questions about this person 4 

that you call Simon.  Where did you first meet Simon? 5 

A At the Western Refining refinery up in Gallup. 6 

Q You would’ve been at that refinery to load your truck, 7 

right? 8 

A Yes. 9 

Q Do you recall where you were when you first met Simon? 10 

A Yeah, I can recall. 11 

Q Where were you? 12 

A This is at the entry gate into the loading rack.  That’s 13 

where he was standing with Ms. Pamela Scott. 14 

Q That’s -- is that when you were first introduced to Simon? 15 

A Yes. 16 

Q Who introduced you to Simon? 17 

A Ms. Pamela Scott and himself. 18 

Q Alright. 19 

A They both did. 20 

Q I want you to tell me the words Pam Scott used when she 21 

introduced you to this Simon fellow. 22 

A Simon -- you know, “This is Simon.  He’s company 23 

management,” and that’s all I can remember. 24 

Q Are you absolutely certain, Mr. Rodriguez, that Pam Scott 25 
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introduced Simon as Western Refining management? 1 

A Yes, absolutely, sir. 2 

Q There’s no doubt in your mind --  3 

A There’s no doubt in my mind. 4 

Q Let me finish.  There’s no doubt in your mind that those 5 

words were spoken? 6 

A Yeah. 7 

Q Now, that’s not a conclusion you’re drawing, you heard 8 

that with your ears? 9 

A That’s what came out of Ms. Pamela Scott’s mouth. 10 

Q Okay, that’s what I wanted you to say.  Have you ever 11 

heard him referred to as a consultant? 12 

A No, not at first. 13 

Q Well, ever? 14 

A Afterwards, yeah. 15 

Q Who told you he was a consultant? 16 

A He did himself. 17 

Q He told you he was a consultant? 18 

A Yeah. 19 

Q Did he ever tell you he was Western Refining management? 20 

A Yeah, he did. 21 

Q Tell me what words he spoke to you that you heard how he 22 

identified himself? 23 

 MS. ALONSO:  Objection, lack of foundation. 24 

 JUDGE McCARRICK:  Sustained.  Let’s get some timeframe 25 
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here for this. 1 

Q When you first met Simon at the Gallup refinery, did Simon 2 

introduce himself to you? 3 

A With Ms. Pamela Scott, yes. 4 

Q What did Simon introduce himself as being? 5 

A As company management. 6 

Q He used those words as well? 7 

A Yeah, they all did, all three of the consultants that I 8 

met. 9 

Q No, I’m talking about --  10 

A Simon, himself, yes, he did. 11 

Q Just limit it to Gallup when you first met Simon. 12 

A Yes, he did. 13 

Q Okay.  There’s only three people present, right?  Who was 14 

present when you first met Simon? 15 

A Like I said, I was present, Ray Dazhan was present, Verna 16 

Brown was present, Kevin Taddy was present, and Ms. Pamela 17 

Scott was present. 18 

Q They were all -- you were all standing together? 19 

A Yeah. 20 

Q I’m sorry, where were you located? 21 

A We were right there by the gate, by the entry gate to the 22 

loading rack at Gallup, New Mexico. 23 

Q Were you standing outside? 24 

A Yeah, this was right there at the gate, like I said. 25 
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Q No, but you were outside, not inside a building.  You were 1 

--  2 

A No, we were outside the building, yes. 3 

Q Okay.  All these people were present? 4 

A Yeah. 5 

Q They could’ve heard --  6 

A Yeah. 7 

Q -- as far as you know what was said? 8 

A Yeah. 9 

 JUDGE McCARRICK:  I’m trying to get a mental picture of 10 

where this entry gate to the rack is.  The trucks weren’t yet 11 

being loaded, I take it? 12 

 WITNESS:  No, no. 13 

 JUDGE McCARRICK:  Okay.  Were any of the other individuals 14 

with you, Mr. Dazhan, Mr. Taddy and another individual, were 15 

any of their trucks actually being loaded --  16 

 WITNESS:  No. 17 

 JUDGE McCARRICK:  -- at the time? 18 

 WITNESS:  No. 19 

 JUDGE McCARRICK:  Okay. 20 

Q Do you recall when this was, Mr. Rodriguez? 21 

A Can I recall? 22 

Q Yeah. 23 

A Sometime -- I don’t know, sometime in the summer, I think, 24 

you know, late summer, beginning of the fall. 25 
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 JUDGE McCARRICK:  Last year? 1 

 WITNESS:  Yeah, last year. 2 

Q That’s the first time you met Simon, correct? 3 

A Yeah. 4 

Q Thereafter, did you ever see -- well, did you have a 5 

conversation with Simon after you met him? 6 

A After I met him, yes, I did. 7 

 JUDGE McCARRICK:  That day? 8 

 WITNESS:  That day? 9 

Q That day, yeah, right there after you met him, that day in 10 

Gallup, standing outside, did you have a conversation with 11 

Simon? 12 

A That day, no. 13 

Q So you met him and then what’d you do?  Load your truck? 14 

A Loaded my truck and left. 15 

Q Okay.  Thereafter, did you ever have another conversation 16 

with Simon? 17 

A Yes, I did. 18 

Q Where? 19 

A In Albuquerque at the Albuquerque terminal. 20 

Q Now, are you absolutely certain --  21 

A Yes! 22 

Q No, let me finish, let me finish. 23 

A Go ahead. 24 

Q Are you absolutely certain that you had a conversation 25 
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with Simon at the Albuquerque terminal? 1 

A Yes. 2 

Q Okay.  When was this? 3 

A Like I said, again, sometime -- I don’t know, sometime 4 

around the fall. 5 

Q How soon after you were -- you first met Simon did this 6 

second conversation take place? 7 

A I don’t know, maybe a week, two weeks, I don’t -- it’s 8 

been awhile, I don’t recall. 9 

Q Now, was this a conversation between you and Simon or a 10 

conversation that you said you overheard between Simon and 11 

someone else? 12 

A The one in Albuquerque? 13 

Q Yes. 14 

A No, that was a conversation between him and I. 15 

Q And --  16 

A Well, the conversation was between myself and Mr. Simon.  17 

There was another employee present there. 18 

Q What’s that person’s name? 19 

A Freddie. 20 

Q Do you know Freddie’s last name? 21 

A I don’t know his last name. 22 

Q What does he do? 23 

A He’s some type of warehouse personnel in the back. 24 

Q He’s not a driver? 25 
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A No, he’s not a driver. 1 

Q Did you go up to Simon or did he come up to you?  How did 2 

it start? 3 

A At the Albuquerque terminal? 4 

Q Yes. 5 

A He went up to me. 6 

Q So he -- Simon approached you? 7 

A Yes, he did. 8 

Q How did Freddie get in the picture?  How did Freddie get 9 

involved? 10 

A I walked to the back of the warehouse.  I put my paperwork 11 

and I was ready to go home and I walked to the back. 12 

 JUDGE McCARRICK:  Was Freddie there in the back? 13 

 WITNESS:  Yeah, he was there in the back. 14 

Q How did the three of you get together is what I’m trying 15 

to find out? 16 

A I walked to the back to tell -- you know, I know these 17 

guys, you know, like, hey, goodbye, I’ll see you tomorrow.  18 

That’s when Simon followed me back there. 19 

Q So Simon followed you back and did he say, “Hey, stop?”  I 20 

mean, how did --  21 

A He just approached me when I was talking to Freddie. 22 

Q Tell me what Simon said to you.  Was he talking to you or 23 

talking to Freddie? 24 

A No, he was talking to me. 25 
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Q Tell me what Simon said to you. 1 

A He kept going on about some pictures about Charlie 2 

Stevens. 3 

Q Okay.   4 

A Something about a costly, high living and expensive 5 

champagne that they were drinking together. 6 

Q Was he showing this stuff to you? 7 

A Yeah, he was showing it to me. 8 

Q And Freddie was looking on? 9 

A Yeah, Freddie was there, he was -- like I said, he must’ve 10 

been about three or four feet, you know. 11 

Q So he’s showing you some photos of Charlie Stevens 12 

drinking champagne? 13 

A Yeah. 14 

Q Anything else you recall him saying or showing to you? 15 

A The pictures, and then I kept telling him over and over, 16 

you know, “This isn’t about you and Charlie.”  That’s all I -- 17 

that’s what I told him. 18 

Q Okay. 19 

A He kept going on about Charlie Stevens and his expensive 20 

champagne and so on, and I really didn’t care about the 21 

expensive champagne or any of that, any of the pictures. 22 

Q Okay.  Then you finally went on home?  Then you left and 23 

went home? 24 

A No, he kept going on about that, and then I kept telling 25 
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him about me and what I was doing about my rights. 1 

Q I want to know what you said to him and he said to you. 2 

A Well, that’s what I’m telling you. 3 

Q Okay.  What did you say to him about your rights? 4 

A Yeah, I told him about my rights, you know.  “This is 5 

about my rights.  I’m campaigning for my rights.”   6 

Q Okay, alright. 7 

A And he kept going on, he kept going on about Charlie 8 

Stevens’ expensive champagne. 9 

Q Okay. 10 

A And once he couldn’t get the subject changed, then he came 11 

back to me and said, “You know what?” he says, “Once this is 12 

all done” -- this is exact words and I quote, this is what he 13 

said, in these exact words, he said, “Once this is all done,” 14 

he says, “we’re just going to keep on doing what we’re doing.”  15 

That’s what he said.  He said, “This is just going to be a hand 16 

slap to us.  They’re just going to post some kind of a paper 17 

with your rights on the wall, and we’re going to keep on doing 18 

what we’re doing.”  That’s what he said. 19 

Q Those are words spoken by Simon? 20 

A That’s the words that Simon told me. 21 

Q Was Freddie there to hear this? 22 

A Yes, Freddie was there, he heard everything. 23 

Q Anything else that you and Simon said in this 24 

conversation? 25 
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A No, I left. 1 

Q Okay.   2 

(Long pause) 3 

Q Now, you also said you overheard a conversation between 4 

Simon and other people? 5 

A In Gallup, New Mexico, yes, I did.  6 

 JUDGE McCARRICK:  Before we get into that topic, let’s 7 

take a break.  We’ve been on the record for an hour and a half.  8 

Let’s break until 11:00.  You’re free to get up, just don’t 9 

discuss your testimony with anybody. 10 

(Off record) 11 

 JUDGE McCARRICK:  Back on the record.  Go ahead, Mr. High. 12 

 MR. HIGH:  Thank you, Your Honor. 13 

Q Continue with your conversation with Simon.  You testified 14 

about some conversations you overheard with Simon in Gallup.   15 

A Yes. 16 

Q One was with Martin Gillian? 17 

A Gillian. 18 

Q Phillip Payne? 19 

A Martin Gillian, Adrian Riverra. 20 

Q Are these conversations in which you were involved or you 21 

just overheard other people talking? 22 

A I just overheard.  I walked in, got some water. 23 

Q So you didn’t hear the entire conversation, you just heard 24 

parts of it? 25 
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A Yeah. 1 

 JUDGE McCARRICK:  Is that right, sir? 2 

 WITNESS:  Yes. 3 

Q These were at Gallup? 4 

A Gallup, yes, in the drivers’ lounge. 5 

Q Okay.  You were up there to what?  Load? 6 

A Yeah. 7 

Q The conversation you overheard with Phillip Payne was 8 

something about signatures on the sheet? 9 

A Yeah. 10 

Q Do you know if any drivers were asking other drivers to 11 

sign a petition against the union? 12 

A Yeah.  13 

Q Who was doing that? 14 

A As far as I can remember, Payne -- Phillip Payne, Phillip 15 

Pena. 16 

Q There were a number of drivers who were opposed to the 17 

union, right? 18 

A Those are the only two that I can remember. 19 

Q You said you overheard Simon in a conversation with Martin 20 

Gillian saying something about Simon package? 21 

A Yeah, Martin Gillian and Adrian Riverra. 22 

Q What words did you hear? 23 

A He said something about the Simon package. 24 

Q Do you know what was in the Simon package? 25 
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A I don’t know what’s in the Simon package. 1 

Q Okay. 2 

A To stay away from the union, you know, that’s what he 3 

said.   4 

Q You said back in Albuquerque you had another conversation 5 

with Simon. 6 

A Yeah. 7 

Q Where there was five drivers present? 8 

A Sorry? 9 

Q This -- I’m sorry, yeah, this is the one where Monty 10 

Caudill was there. 11 

A Yeah, Simon wasn’t --  12 

Q Simon wasn’t there? 13 

A No, this is another --  14 

 JUDGE McCARRICK:  Someone you described as an older man?  15 

 WITNESS:  Yeah, an older man. 16 

Q Where did this meeting take place?   17 

A This took place in --  18 

Q In Albuquerque? 19 

A In Albuquerque, New Mexico at the drivers’ lounge, locker 20 

room. 21 

Q What was this meeting?  Was it a safety meeting, town 22 

hall?  What -- how did you get called to it? 23 

A There was a name -- what happened was there was a sheet 24 

with your name on there, a few different drivers that had to 25 
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attend on certain dates.  My name was on one of them sheets. 1 

Q Were these mandatory meetings drivers had to go to? 2 

A Yeah. 3 

Q You went to it? 4 

A Yeah. 5 

Q Simon was not at this meeting? 6 

A No, not Simon, this older gentleman, I can’t recall his 7 

name. 8 

Q You had a discussion with Monty Caudill at this meeting? 9 

A There was no discussion, it was just a bunch of yelling 10 

going on. 11 

Q In fact, you and -- are you saying it was only Monty that 12 

was doing the yelling? 13 

A Yeah. 14 

Q You and the other people there weren’t yelling back at --  15 

A I wasn’t yelling at Monty.   16 

Q Pardon? 17 

A I wasn’t yelling at Monty.   18 

Q Were you and the other people disrupting the meeting that 19 

was trying to be taking place? 20 

A I did not disrupt anything. 21 

 MS. ALONSO:  Objection, Your Honor, assumes facts not in 22 

evidence.  There’s nothing in evidence that the meeting was 23 

being held. 24 

 JUDGE McCARRICK:  Overruled. 25 
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 MR. HIGH:  The last thing I want to do is give these 1 

affidavits back to Acting General Counsel.   2 

Q Mr. Rodriguez, you did give a number of affidavits to the 3 

NLRB, did you not? 4 

A Yes. 5 

Q In any of those affidavits, did you talk about the number 6 

of times you made delivery to the stores that we talked about 7 

earlier? 8 

A Did I discuss the number of times?  It’s just -- no, it’s 9 

just --  10 

Q I’m sorry? 11 

A No, I didn’t discuss any of that, not that I can remember 12 

anyway.   13 

Q I want to refer to your affidavit you signed on February 14 

1, 2011.  Let’s make sure that that’s your signature.  Is that 15 

your signature? 16 

A Yeah. 17 

Q Does that have your name on the first of it up there? 18 

A Yeah. 19 

 MR. HIGH:  Counsel, this is on page 2. 20 

 MS. ALONSO:  Which paragraph? 21 

 MR. HIGH:  The affidavit, and it is Paragraph 7.   22 

Q In this affidavit, Paragraph 7 -- I will read Paragraph 7, 23 

Mr. Rodriguez.  The last sentence in Paragraph 7 -- and this is 24 

only the last sentence in Paragraph 7.  It says, “I rarely 25 
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deliver to store 6033.”  Is that true? 1 

A Well, not rarely, it’s just whenever the load is called 2 

upon and I get called on it. 3 

Q Is what I just read to you true? 4 

A Yeah. 5 

 MS. ALONSO:  Your Honor, I’m actually going to object to 6 

that.  That’s incomplete.  I mean, there’s --  7 

 JUDGE McCARRICK:  You can offer something --  8 

 MS. ALONSO:  Well, I ask --  9 

 JUDGE McCARRICK:  -- in addition to that. 10 

 MS. ALONSO:  I ask that the entire paragraph be read so 11 

that it’s in context.   12 

 JUDGE McCARRICK:  You can read the rest into the record if 13 

you want. 14 

 MS. ALONSO:  Okay.  So the entire paragraph reads, “I have 15 

seen people promoting their business at Store 7549.  In the 16 

summer of 2011, I saw a meat market or butcher shop passing out 17 

flyers at the 7549 store.  At store 6043, I have seen other 18 

people passing out information for fundraising.  I have seen 19 

kids from little leagues raising money at the store and 20 

cheerleaders washing customers’ car windows for donations.  I 21 

have seen this quite a bit at Store 6043.  I never saw a 22 

manager ask any of them to leave.  I rarely deliver to Store 23 

6033.”  End of paragraph.   24 

 JUDGE McCARRICK:  I’m not sure what the first portion that 25 
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you just read in has to do with the last sentence.  I think 1 

what this goes to is credibility. 2 

 MR. HIGH:  It does and I would move to strike the reading 3 

of the paragraph.  The last sentence is the only one that goes 4 

to credibility. 5 

 JUDGE McCARRICK:  It --  6 

 MS. ALONSO:  Your Honor -- Your Honor, I’m going to 7 

following up in redirect. 8 

 JUDGE McCARRICK:  You can follow up on redirect, but Mr. 9 

High is offering the sentence he read into the record for 10 

purposes of impeachment.  I don’t think -- and that goes to the 11 

number of times the witness testified he delivered to that 12 

store.  That goes to an issue of credibility.  In that regard, 13 

it’s admissible as hearsay because it’s a prior inconsistent 14 

statement. 15 

` The rest of the paragraph that you read has nothing to do 16 

with the frequency of deliveries.  It has to do with other 17 

subjects.  I will admit the last --  18 

 MS. ALONSO:  Well --  19 

 JUDGE McCARRICK:  -- sentence, but --  20 

 MS. ALONSO:  Your Honor, we offered it because it does 21 

address the stores in the area and the activity that he has 22 

observed --  23 

 JUDGE McCARRICK:  I don’t care, it doesn’t have anything 24 

to do --  25 
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 MS. ALONSO:  -- when he’s making deliveries --  1 

 JUDGE McCARRICK:  It doesn’t have anything to do with the 2 

frequency with which he delivered, and that’s the issue that 3 

it’s being offered for.  So I will allow the last sentence 4 

having to do with the frequency of delivery.  The rest of it 5 

will not come into the record.   6 

 Alright, anything further with this witness?    7 

 MR. HIGH:  We have nothing else, Your Honor. 8 

 JUDGE McCARRICK:  Redirect?  9 

 MR. GIANNOPOULOS:  Your Honor, before Ms. Alonso starts 10 

redirect, I had two exhibits yesterday that I had reserved. 11 

 JUDGE McCARRICK:  Yes. 12 

 MR. GIANNOPOULOS:  I thought now might be a good time to 13 

try to seek to get a stipulation --  14 

 JUDGE McCARRICK:  Alright. 15 

 MR. GIANNOPOULOS:  -- on those two exhibits.  These are 16 

similar to the Google Earth maps that are in 28 -- I’m sorry, 17 

that we previously admitted.  These are the Albuquerque 18 

facilities.  This is the Albuquerque yard where the rack is.  19 

This is Broadway here.  20 

 JUDGE McCARRICK:  These are Google photos? 21 

 MR. GIANNOPOULOS:  Yes.   22 

 JUDGE McCARRICK:  26 were the earlier ones. 23 

 MR. GIANNOPOULOS:  Right.  This is the office.  This is 24 

Broadway and this is Rio Bravo.  This is between the two 25 
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facilities.  There’s two different facilities in Albuquerque.  1 

As close as I could get, this is where the rack is, and then 2 

Rio Bravo and Broadway is just -- the corner of Rio Bravo and 3 

Broadway is right here, just to show the different I thought, 4 

since there’s been testimony on that.  Those are my -- I will 5 

label this one as (a).  I’ll just say 28(a), how’s that? 6 

 MR. HIGH:  28(a)? 7 

 MR. GIANNOPOULOS:  (a).  This one will be (a) showing the 8 

differences. 9 

 MR. HIGH:  Why don’t you just make it 29? 10 

 MR. GIANNOPOULOS:  Well, I already reserved two exhibits.   11 

 MR. HIGH:  Alright.    12 

 JUDGE McCARRICK:  29’s already in the record.  Let’s go 13 

off the record.   14 

(Off record) 15 

 JUDGE McCARRICK:  Back on the record.  Would you describe 16 

the exhibits for the record? 17 

 MR. GIANNOPOULOS:  Yes, Your Honor.  We’ll start with 27.  18 

It’s a Google Earth overhead shot of the Albuquerque -- I’m 19 

sorry -- of the Albuquerque -- I guess I’d call it office.  Is 20 

that a fair --   21 

(General Counsel Exhibit 27 marked for identification) 22 

 MR. HIGH:  I would define that as the Western Refining 23 

Wholesale office.   24 

 MR. GIANNOPOULOS:  Okay, the office.  And that is --  25 
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 MR. HIGH:  Terminal.   1 

 MR. GIANNOPOULOS:  Terminal office, that is on the corner 2 

-- almost on the corner of Rio Bravo and Broadway.  Broadway is 3 

the road that goes north/south, it looks like Rio Bravo is 4 

east/west.  Then there’s a 47 marker.  Just to the right of 5 

that, you see some trucks parked, and that is the Western 6 

Refining office, for lack of a better word. 7 

 JUDGE McCARRICK:  Alright.   8 

 MR. GIANNOPOULOS:  I would like to have 27 -- a 9 

stipulation received into the record. 10 

 JUDGE McCARRICK:  Any objection? 11 

MR. HIGH:  We have no objection. 12 

 JUDGE McCARRICK:  27 is received.   13 

(General Counsel Exhibit 27 received into evidence) 14 

 MR. GIANNOPOULOS:  Then 28 is a two-page exhibit, first 15 

page is 28, second page is 28(a).  The first page of 28 is the 16 

Western Refining Albuquerque facility where the rack is 17 

located.  There’s a 3209 Broadway that’s labeled right there.  18 

To the left of that --   19 

(General Counsel Exhibits 28 and 28(a) marked for 20 

identification) 21 

 JUDGE McCARRICK:  To the left of the word, 3209? 22 

 MR. GIANNOPOULOS:  Right, that would be the Albuquerque 23 

rack facility.  I seek that stipulation on 28(a) and on 28.  24 

And then on 28(a), that’s just to show you a distance between 25 
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two facilities.  Where there’s an A at the top --  1 

 JUDGE McCARRICK:  Yes. 2 

 MR. GIANNOPOULOS:  -- and says Western Refining, Inc., 3 

that is where the rack is located.  At the bottom where you see 4 

the corner of Rio Bravo and Broadway, just below that shopping 5 

cart --  6 

 JUDGE McCARRICK:  Yes. 7 

 MR. GIANNOPOULOS:  -- is where the Albuquerque office 8 

would be.   9 

 JUDGE McCARRICK:  Okay. 10 

 MR. GIANNOPOULOS:  And I would seek to have 28 admitted. 11 

 MR. HIGH:  We would object to 28.  That is not Western 12 

Refining Wholesale facility.  That’s part of the logistics 13 

group.  It has nothing to do with us.  I don’t know why it -- 14 

what does it have to do with --  15 

 MR. GIANNOPOULOS:  It’s my understanding that on the left 16 

there, that’s where the rack is located.  If not, I’ll get 17 

other testimony from other drivers. 18 

 JUDGE McCARRICK:  Not on 28(a), but on 28? 19 

 MR. GIANNOPOULOS:  28. 20 

 MR. HIGH:  We don’t have any problem saying that’s the 21 

rack.   22 

 MR. GIANNOPOULOS:  That’s where the rack is located.  23 

That’s all I’m saying, is that’s where --  24 

 MR. HIGH:  Okay. 25 
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 MR. GIANNOPOULOS:  -- the rack for the Western drivers in 1 

Albuquerque go up and get filled out, whatever -- I’m not 2 

trying to make a representation as to who owns it or what you 3 

call it, but where the rack is where drivers fill up.  4 

 MR. HIGH:  Alright, then with that representation, we have 5 

no objection. 6 

 JUDGE McCARRICK:  Alright.  28 and 28(a) are received. 7 

(General Counsel Exhibits 28 and 28(a) received into evidence) 8 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 9 

 JUDGE McCARRICK:  Alright.  Ready for redirect?   10 

 MS. ALONSO:  Yes, Your Honor. 11 

 JUDGE McCARRICK:  Alright, go ahead.   12 

 MS. ALONSO:  actually, Your Honor, just a moment off the 13 

record. 14 

JUDGE McCARRICK:  Off the record. 15 

(Off record) 16 

 JUDGE McCARRICK:  Back on the record.  Ms. Alonso, go 17 

ahead. 18 

 MS. ALONSO:  Okay.   19 

REDIRECT EXAMINATION 20 

Q BY MS. ALONSO:  Mr. High asked you some questions about 21 

being at the rack.  Now, what is the process for loading your 22 

truck when you’re at the rack? 23 

A You stage your truck, you connect your grounding 24 

equipment, and then you connect your loading equipment. 25 
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Q What do you connect the loading equipment to? 1 

A To your truck. 2 

Q Is there some type of automatic valve or something that 3 

will automatically shut off that loading belt? 4 

A The scully?    5 

Q What’s a --  6 

A It’s called a scully.  It’s a computer system that -- if 7 

it’s going to overrun a compartment or something, it just 8 

stops.   9 

 JUDGE McCARRICK:  Sort of like when you’re filling your 10 

gas tank at a gas station? 11 

 WITNESS:  Yeah. 12 

 JUDGE McCARRICK:  When the tank is full, it turns off? 13 

 WITNESS:  Yeah. 14 

 JUDGE McCARRICK:  Something like that? 15 

 WITNESS:  Yeah, it’s some kind of emergency type of 16 

equipment. 17 

Q I’m not sure if you have these, but --  18 

 MS. ALONSO:  I’m going to approach the witness with what’s 19 

been marked as General Counsel’s Exhibit 26(a).  That’s the 20 

aerial photos of Ciniza.   21 

 JUDGE McCARRICK:  Okay.  I don’t think he has those. 22 

 MS. ALONSO:  Okay.  Is it alright if I examine from here? 23 

 JUDGE McCARRICK:  Are you going to ask him to point --  24 

 MS. ALONSO:  I am, actually. 25 
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 JUDGE McCARRICK:  Point things out? 1 

 MS. ALONSO:  Yeah, to have him identify specific areas, 2 

such as the loading rack and the guard shack.   3 

 JUDGE McCARRICK:  I think we already did this yesterday. 4 

 MR. HIGH:  I thought we did this yesterday. 5 

 MS. ALONSO:  What we --  6 

 JUDGE McCARRICK:  We tried to and he was really unable to 7 

-- as I recall, he was unable to identify locations when we got 8 

down to the more specific maps, the more specific photos.   9 

Q Well, on page 26(b), is this the Gallup refinery? 10 

A Yes, it is. 11 

Q Okay.  Where is the loading rack? 12 

A Okay. 13 

 JUDGE McCARRICK:  He was unable to make that 14 

identification yesterday. 15 

 MS. ALONSO:  I know.  I think it may have been the 16 

drivers’ room. 17 

 JUDGE McCARRICK:  My recollection is he wasn’t able to 18 

identify anything on this map yesterday.  If -- you can ask him 19 

again if he can identify the rack.  On 26(b)? 20 

 MS. ALONSO:  Yes, 26(b). 21 

A Okay.  Okay, the refinery is -- you can see all the 22 

refinery there. 23 

Q Okay.  Describe what part that is. 24 

A This would be -- this is where, I guess, they make the 25 
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fuels. 1 

Q That’s the dark area in the photo? 2 

A Yeah, the dark shaded area. 3 

Q Okay. 4 

A That’s the refinery there. 5 

Q Okay.  Let me ask you this, how often do you go to the 6 

refinery? 7 

A To the refinery itself?   8 

Q Yes. 9 

A To the refinery or just to load? 10 

Q To the refinery. 11 

A I hardly -- I mean, maybe once in the eight years that I -12 

-  13 

Q Okay.  Is the rack in a different location? 14 

A Yes, it is. 15 

Q Can you see the loading rack on that? 16 

 JUDGE McCARRICK:  This is what we went through yesterday.  17 

He wasn’t able to identify that yesterday. 18 

 MS. ALONSO:  Alright. 19 

Q But it is a different place than the refinery? 20 

A Yes, it is. 21 

Q Okay. 22 

A It’s -- yeah, it’s apart.   23 

Q Okay.  Now, the guard shack, I want you to describe this a 24 

little more clearly.  So, where is the guard shack in relation 25 
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to the refinery? 1 

A It’s -- as soon as you drive up on that crossing road, 2 

that’s the first thing you come up to is the guard shack there.  3 

It’s right there by the refinery.  It could be, I don’t know, 4 

like 100 feet, maybe more. 5 

Q Okay.  Now, when you saw Simon -- when you met Simon for 6 

the first time, you were -- were you at that -- at that area? 7 

A Yes, this is at the guard shack right there at the gate, 8 

the entry gate. 9 

Q And that enters into where? 10 

A Into the loading rack. 11 

Q Okay.  So from standing at the guard shack, can you look 12 

at the loading rack? 13 

A Yeah. 14 

Q Can you see what’s going on --  15 

A Yeah. 16 

Q -- at the loading rack? 17 

A Yeah, you could see the trucks that are staged each way. 18 

Q When you met Simon for the first time, did you see any 19 

trucks loading at the loading rack? 20 

A There was trucks loading there. 21 

Q Okay.  Now, when Pamela Scott and Simon talked to you, did 22 

they stay there talking to the group of drivers for awhile? 23 

A Yeah. 24 

Q Okay.  Did you see them walk away? 25 
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A They were there -- you know, the whole time I was there, 1 

that’s where they were at. 2 

Q Okay.  Did you ever see them walk away from you or did you 3 

see where they went next? 4 

A No, I don’t recall. 5 

Q Now, at the loading rack in Ciniza, how often have you see 6 

drivers talking to each other? 7 

A At the loading rack or --  8 

Q At the loading rack. 9 

A The loading rack?  Every day. 10 

Q How often do you see them talking to each other from one 11 

loading station to another? 12 

A Every day. 13 

Q Okay.  What about in Albuquerque?  Let me approach you 14 

with General Counsel’s 27 and 28.  On these, where --  15 

 JUDGE McCARRICK:  Again, I think counsel’s going to need 16 

to approach because I think he’s going to identify -- try to 17 

identify --  18 

 MR. HIGH:  Is he going to write on them or just look at 19 

them? 20 

 MS. ALONSO:  Identify the loading rack in those. 21 

 JUDGE McCARRICK:  You may want to mark it up.  I’m trapped 22 

up here, so I’m going to rely on counsel to make 23 

representations about where things are for the record. 24 

 MS. ALONSO:  Okay. 25 
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Q So, on -- you’re looking at General Counsel’s Exhibit 28.  1 

Where is the -- can you see the loading rack on this 2 

photograph? 3 

A Yes, I can see the --  4 

Q This is in Albuquerque? 5 

A This is in Albuquerque, New Mexico, yes, it is. 6 

Q Where is the loading rack on this? 7 

A It would be this kind of building looking thing right 8 

here.   9 

Q Okay. 10 

A Do you want me to put an X on it or anything? 11 

Q Yeah. 12 

 JUDGE McCARRICK:  Put a 1 next to it. 13 

 MS. ALONSO:  There you go. 14 

Q Okay.  And that’s the loading rack --  15 

A That’s the loading rack in Albuquerque. 16 

Q Okay.  Now let’s take a look at this photograph, also 28.  17 

Can you see the drivers’ room in this photograph? 18 

A In this photograph, there ain’t no drivers’ room.  It’s -- 19 

you’ve got --  20 

Q What’s --  21 

A This would be the BOL pick up right here and this is --  22 

Q What is a BOL pick up? 23 

A This is where after you’re done loading, you know, you 24 

cart out and you go pick up your BOL.  You enter it into your 25 
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computer, in your truck computer, and just head on to your 1 

delivery point. 2 

Q Okay.  Who runs that station?  3 

A This loading --  4 

 JUDGE McCARRICK:  But where is the drivers’ lounge?  Does 5 

it appear on General Counsel’s 28, the drivers’ lounge?  Can 6 

you tell?  7 

 WITNESS:  You know, this --  8 

Q Can you see it on there? 9 

A This would be this section right here.  There used to be, 10 

you know, something right here a long time ago. 11 

Q So this is where the drivers’ lounge is at? 12 

A Yeah.  Yeah, we got a bathroom there now.   13 

 JUDGE McCARRICK:  Today, as we speak today and over the 14 

last two years, that’s where it’s been located? 15 

 WITNESS:  It’s always -- it was always been located there. 16 

 JUDGE McCARRICK:  Would you mark that with a 2 please?   17 

 WITNESS:  2? 18 

Q That’s where the drivers wait? 19 

A Yeah -- well, in this place, you know, you know, you pull 20 

up and you just sit in your truck, you know, until, you know, 21 

you’re next in line to load. 22 

Q Okay. 23 

A Yeah.  But I mean, if you need -- you know, if you need to 24 

drink some water, you need to use the restroom, you know, you 25 
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do have some restrooms in that building there, on that no. 2 1 

building. 2 

Q But this isn’t the drivers’ room at the 420 (sic) 3 

location? 4 

A 4020? 5 

Q At the 4020 terminal. 6 

A No, this --  7 

Q So that’s just the bathroom area? 8 

A Yeah, this is just the bathroom --  9 

Q Okay, so --  10 

 MS. ALONSO:  Your Honor, I can show you where the witness 11 

has marked the loading rack and then just an area where the 12 

drivers --  13 

 JUDGE McCARRICK:  Yeah, wait until after you’ve completed 14 

your examination --  15 

 MS. ALONSO:  Okay. 16 

Q So now --  17 

 JUDGE McCARRICK:  -- on all the exhibits. 18 

Q -- where is the terminal -- where is 420 (sic) -- the 420 19 

(sic) location where you attend meetings and where the drivers’ 20 

room is located?   21 

A The 4020 terminal? 22 

Q Right. 23 

A This would south of --  24 

Q Okay.  So you can’t see it on 28? 25 
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A No, I can’t see it on this exhibit. 1 

Q Can you see it on 27? 2 

A 27, yes, yes, I can see it. 3 

Q Okay. 4 

A Do you want me to put a marking on it? 5 

 JUDGE McCARRICK:  Why don’t you put a 1 on that one? 6 

 WITNESS:  A 1? 7 

 JUDGE McCARRICK:  On General Counsel’s 27.  That’s the 8 

drivers’ lounge? 9 

 WITNESS:  I’ll put a -- yeah, this is the whole building 10 

here. 11 

Q So these are the offices? 12 

A The offices, everything is there. 13 

Q Are there supervisors’ offices in there? 14 

A Yes. 15 

Q Who has their office in that building? 16 

A Right now -- well, before, Eric Burnham used to have his 17 

office in there. 18 

Q Okay. 19 

A Steve Curtwright used to also have an office in there.  20 

Jonas Armentas, which is the actual supervisor right now --  21 

Q Okay. 22 

A -- and then now you got the safety director, I believe, 23 

Tony Smith. 24 

Q Okay.  Is there a drivers’ room in the building that 25 
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you’re going mark the number 1? 1 

A Yes, there’s the driver’s lounge.  There’s --  2 

Q You said --  3 

A -- two. 4 

Q You said there are two. 5 

A Yeah. 6 

Q So there’s a drivers’ room and then a locker room? 7 

A Yeah, there’s a drivers’ room there with a locker room, 8 

and then you got the other break room or --  9 

Q Is it --  10 

A -- lounge. 11 

Q Okay.  Is one more like a cafeteria? 12 

A Yeah. 13 

Q Okay.  The photographs that we looked at yesterday, which 14 

are -- that have the Super Bowl pictures, are those in the 15 

drivers’ room or are those in the locker room? 16 

A That’s in the drivers’ room, cafeteria. 17 

Q Okay.   18 

 JUDGE McCARRICK:  I think you’ve also referred to that as 19 

--  20 

 WITNESS:  Drivers’ --  21 

 JUDGE McCARRICK:  -- break room. 22 

Q Okay, and so you marked that as number 1? 23 

A Okay, yes. 24 

Q Okay, thank you.  25 
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 JUDGE McCARRICK:  Why don’t you show me, counsel, where 1 

the numbers have been put on 27 and 28, just for my use here.  2 

Okay. 3 

(Long pause) 4 

 JUDGE McCARRICK:  I see, I see. 5 

 MS. ALONSO:  So 1 is the loading rack and 2 is just a 6 

bathroom area for the drivers. 7 

 JUDGE McCARRICK:  Somewhere in that building. 8 

 MS. ALONSO:  Right. 9 

 JUDGE McCARRICK:  Very good. 10 

 MS. ALONSO:  Thank you.  Your Honor, I’m going to mark the 11 

exhibits on --  12 

 JUDGE McCARRICK:  Yeah, for the court reporter please.   13 

(Long pause) 14 

Q Okay, so now going back to the Albuquerque loading rack, 15 

how many loading stations are at that loading rack in 16 

Albuquerque? 17 

A There’s two loading stations. 18 

Q Yesterday, you drew us a diagram. 19 

 JUDGE McCARRICK:  I’m going to assume that it’s the same 20 

sort of setup as Gallup. 21 

 MS. ALONSO:  Yeah. 22 

 WITNESS:  This one’s a little bit different.  Yeah, the 23 

trucks actually face one way on that particular rack.   24 

 JUDGE McCARRICK:  I mean, other than the direction they 25 
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face, is there any significant difference?  The fact there’s 1 

two stations --  2 

 WITNESS:  Yeah. 3 

 JUDGE McCARRICK:  -- in Albuquerque, the trucks face the 4 

same way as opposed to facing head-on. 5 

 WITNESS:  Yeah, yeah. 6 

 JUDGE McCARRICK:  Any other differences?  The meter? 7 

 WITNESS:  No, the meters are the same. 8 

 JUDGE McCARRICK:  Same place? 9 

 WITNESS:  It’s pretty close, yeah. 10 

 JUDGE McCARRICK:  I don’t think we need to spend the time 11 

drawing a diagram. 12 

 MS. ALONSO:  Right, okay. 13 

Q So, General Counsel’s Exhibit 30, you have that sitting in 14 

front of you.  Is this similar to the loading rack in 15 

Albuquerque? 16 

A It would be pretty similar, yeah. 17 

Q Okay.  In Albuquerque, do they also have the meters at the 18 

same place that’s marked as General Counsel’s Exhibit 30? 19 

A The loading meters? 20 

Q Right. 21 

A Those are -- on that one there, they’re kind of -- those 22 

are spread out a little further out, you know.  That would be -23 

- probably be about a truck distance, separated. 24 

Q Okay, so you mean there’s more distance at the Albuquerque 25 
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rack between the stations? 1 

A The -- well, they’re the same, but I mean, the loading 2 

meters are kind of -- they’re separated, you know, kind of with 3 

a further distance. 4 

Q Okay. 5 

 JUDGE McCARRICK:  They’re further away from each other? 6 

 WITNESS:  Yeah. 7 

Q Okay, but -- and the trucks that are parked on either 8 

side, are those -- how far are the drivers from each other on 9 

either side of that meter? 10 

A On those meters, they would probably be about a truck 11 

length, you know, apart. 12 

Q Okay.  At the Albuquerque meter, can a truck park on 13 

either side of the meter as well? 14 

A Yeah, yeah, you got a spot 1 and 2.  Yeah, you -- yeah, 15 

it’s -- yeah, you can park them. 16 

 JUDGE McCARRICK:  You can park them, but how many trucks 17 

can load at a time? 18 

 WITNESS:  Two trucks. 19 

Q Alright, so only two trucks can load at a time? 20 

A Yes. 21 

Q In Albuquerque when you’re loading, do you ever talk to 22 

other drivers who are at the loading rack? 23 

A Drivers will shout across. 24 

Q Okay.  What do they shout?  What have you heard them talk 25 
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about at the rack? 1 

A You know, “Hey, what’s going on?” or you know, if it’s the 2 

first thing in the morning, “Good morning,” you know, like from 3 

across, you know. 4 

Q And since when has that happened since you’ve been working 5 

at Western? 6 

A The talking like that?  Shouting across? 7 

Q Right, talking at the rack. 8 

A Every day that I’ve loaded there. 9 

Q Okay.  Now, do the valves in -- earlier, you called them, 10 

I think, scullies. 11 

A Scullies. 12 

Q Okay.  Do they have that same automatic --  13 

A Shut off system? 14 

Q -- shut off system? 15 

A Yes, they do. 16 

Q Do they have --  17 

A Yeah. 18 

Q -- that in Albuquerque?  Okay.  Now, Mr. High asked you 19 

questions about a letter that was sent to the -- a letter that 20 

was sent to Western Refining from the union. 21 

A Uh-huh. 22 

Q Did you send that letter? 23 

A Did I send that letter?  No, I did not send that letter. 24 

Q Do you know who sent it? 25 
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A As far as I know, the Teamsters sent the letter. 1 

Q Do you know if that was the first of many letters? 2 

 MR. HIGH:  Objection, leading. 3 

 JUDGE McCARRICK:  I think it lacks foundation too. 4 

 MS. ALONSO:  Okay. 5 

Q Did you ever -- how did you find -- how did you learn 6 

about that letter with your name on it? 7 

A This letter was later sent -- or mailed to my house. 8 

Q This is the Teamsters letter? 9 

A Yeah. 10 

Q Okay.  So a copy was sent to you too? 11 

A Yeah. 12 

Q Now, before you received that, though, did you and the 13 

union ever discuss that letter going out? 14 

A Yes, we did. 15 

Q Okay.  And what was discussed? 16 

A We were discussed (sic) that we were going to let the 17 

company know exactly what we were going to do.   18 

Q Did the union ever talk about doing this on another 19 

occasion, sending a similar letter again? 20 

A Yeah. 21 

Q Do you know how many letters were sent again?  Or do you 22 

know if another letter was sent after that first one? 23 

A Yeah, there was another letter sent. 24 

Q Did you --  25 
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 JUDGE McCARRICK:  How do you know? 1 

Q Did you --  2 

 JUDGE McCARRICK:  How do you know? 3 

Q I mean, did you discuss that with the union, though?  I 4 

mean --  5 

A Yeah. 6 

A Okay. 7 

 JUDGE McCARRICK:  How do you know if it was sent? 8 

 WITNESS:  We discussed it, you know.  We -- there was some 9 

violations, you know, being violated and, you know, they were -10 

-  11 

 JUDGE McCARRICK:  Yeah, I know you discussed the letter, 12 

but how do you know the letter was actually sent out? 13 

 WITNESS:  They -- I also got a copy of that letter. 14 

 MS. ALONSO:  Okay. 15 

Q Now, Mr. High also asked you some questions about a bonus, 16 

a quarterly bonus system. 17 

A Yeah. 18 

Q That was in the amount of -- every quarter, you received -19 

- how much money were you receiving as a part of the bonus? 20 

A Quarterly basis, based on the performance, $625. 21 

Q In January of 2011, did you get a bonus in addition to 22 

that $625? 23 

A Yes, I did. 24 

Q Do you remember when you received that? 25 
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A This was sometime January, god, I can’t remember exactly. 1 

Q No, this -- in 2011. 2 

A 2011? 3 

Q Right. 4 

A Yeah, we received a second bonus.  This was sometime -- 5 

I’m sorry, the first bonus, that was sometime, you know, after 6 

Labor Day. 7 

Q Okay.  Do you remember the amount of that bonus? 8 

A It was like $1,100.  I can’t remember exactly the amount. 9 

Q What was that bonus for? 10 

A I don’t know, something about a merit, that type of bonus, 11 

I can’t remember. 12 

Q Okay.  Had you ever received a merit bonus in the past? 13 

A Not from Western Refining. 14 

(Long pause) 15 

Q You were also asked some questions the amount of time -- 16 

or the times that you delivered to Giant stores.  When you 17 

delivered to the Giant stores, could you describe if you saw 18 

anybody ever -- any other -- any third parties at those Giant 19 

stores -- or anyone who was not working for Giant who was 20 

outside of the building or --  21 

 JUDGE McCARRICK:  Well, I think we can all stipulate they 22 

had customers.  Are you referring to someone other than 23 

customers? 24 

 MS. ALONSO:  Yes, Your Honor.   25 
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Q So did you ever see any cheerleaders out in the -- you 1 

know, for fundraising? 2 

A Yes, I did. 3 

Q Okay.  At what stores did you see them? 4 

A I seen at 6043 Los Lunas, that would be Main Street. 5 

Q Okay. 6 

A I saw cheerleaders there also raising money for -- I don’t 7 

know, their cheerleading projects, or I’m not sure what you 8 

would call them. 9 

Q Okay. 10 

A I’ve also seen kids out there doing stuff for -- I believe 11 

-- I think it’s something about ROTC raising money. 12 

Q At what stores did you see them at? 13 

A I seen that one at 6043.  That would be 233 Main Street in 14 

Los Lunas.   15 

Q Okay.  When did you see them? 16 

A I seen them last year sometime, I don’t know, in the 17 

summer of 2011. 18 

Q Okay.  19 

 JUDGE McCARRICK:  You saw both the cheerleaders and the 20 

ROTC fundraisers? 21 

 WITNESS:  I seen -- you know, as I was sent on some of the 22 

deliveries, yes, I --  23 

 JUDGE McCARRICK:  But I’m asking, you said you saw these 24 

in the summer of 2011.  I’m trying to find out which one you’re 25 
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referring to in the summer of 2011. 1 

 WITNESS:  I saw -- in the summer of 2011, I think I seen 2 

the cheerleaders there.  The cheerleaders were there doing 3 

windows, you know, washing windows. 4 

 JUDGE McCARRICK:  How about the ROTC --  5 

 WITNESS:  The ROTC --  6 

 JUDGE McCARRICK:  -- when was that? 7 

 WITNESS:  This could’ve been sometime -- I don’t know, 8 

sometime around the spring or something of that same year, I 9 

think. 10 

 JUDGE McCARRICK:  Okay. 11 

Q Now, towards the end of the year, do you remember seeing 12 

any other similar activity at the Giant stores where you were 13 

making your deliveries? 14 

A Yes, Bosque Farms, New Mexico, I seen -- there’s --  15 

Q Well, what did you see there? 16 

A I seen -- there’s a butcher shop, meats place, you know, 17 

sort of market, I guess you could say, right?  They go out 18 

there and try to promote their business and they go out there 19 

and hand -- they were handing out, I don’t know, types -- some 20 

kind of sale on what they sell. 21 

Q Okay. 22 

JUDGE McCARRICK:  Were they flyers? 23 

 WITNESS:  Flyers, yeah. 24 

Q Alright, and you observed this while you were making your 25 
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deliveries? 1 

A Yeah, this is when I was delivering. 2 

Q How long does it take you to unload at these Giant 3 

locations? 4 

A About 30 minutes. 5 

Q While you were -- did you see --  6 

 JUDGE McCARRICK:  I’m sorry.  When was this -- the flyers 7 

being handed out at Bosque Farms? 8 

 WITNESS:  Sometime, I don’t know, maybe at the middle -- 9 

about the middle of the year. 10 

 JUDGE McCARRICK:  Of last year? 11 

 WITNESS:  Yeah.  I’ve also seen --  12 

Q Okay.  So you have seen -- well, the butchers -- or the 13 

people you saw advertising for the butcher store, did you see 14 

them on more than one occasion? 15 

A I seen them on one occasion. 16 

Q More than one? 17 

A One occasion I think I seen them. 18 

Q Okay.  At -- did you observe any other activities similar 19 

to this at any of the other Giant locations? 20 

A That same station at Bosque Farms, I seen --  21 

Q Okay, what else did you see? 22 

A -- little league fundraisers there, you know, I mean, for 23 

--  24 

Q What did you see while you were there? 25 
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A I just seen kids out there, you know, just collecting 1 

money. 2 

Q Okay.  Were they in uniforms? 3 

A They had their baseball caps on. 4 

Q Okay.  Did they -- did you see what they -- where they 5 

were at the Giant store? 6 

A In between the pumps. 7 

Q So you saw them in between --  8 

A Yeah. 9 

Q Okay.  Is that the same area that you were standing --  10 

A Yeah. 11 

Q -- when you went --  12 

A Yeah. 13 

Q -- to handbill?  Okay.  Did you see anybody --  14 

 JUDGE McCARRICK:  Again, when was this, sir? 15 

 WITNESS:  For little league, you know, this was sometime 16 

around the spring. 17 

 JUDGE McCARRICK:  Last year? 18 

 WITNESS:  Yes, sir. 19 

 JUDGE McCARRICK:  Go ahead. 20 

Q Did you observe them while you were making your delivery? 21 

A Yeah. 22 

Q While you were making your delivery, did you see anybody 23 

from Giant come out and ask them to leave? 24 

A Never. 25 
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 MS. ALONSO:  Just a moment, Your Honor. 1 

(Long pause) 2 

MS. ALONSO:  No further questions, Your Honor. 3 

 JUDGE McCARRICK:  Okay.  Re-cross?    4 

 MR. HIGH:  I just have two.   5 

RE-CROSS-EXAMINATION 6 

Q BY MR. HIGH:  Mr. Rodriguez, did you say the cheerleaders 7 

were washing windows? 8 

A Yeah. 9 

Q Whose windows? 10 

A The customers’ windows, vehicles, customer vehicles that 11 

were going in to refuel their vehicles.  12 

Q So when someone would pull in to get gas, the cheerleaders 13 

would wash their windows? 14 

A Yeah. 15 

Q Okay.  By any chance, are you confusing someone else’s 16 

stores with the Giant stores? 17 

A No, sir. 18 

Q These are not 7-11 Stores? 19 

A No, sir. 20 

Q Okay. 21 

 MR. HIGH:  That’s all I have.  22 

 JUDGE McCARRICK:  Alright.  Anything further? 23 

 MS. ALONSO:  No, Your Honor. 24 

 JUDGE McCARRICK:  Alright, sir.  Thank you very much.  You 25 
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can step down. 1 

(Witness excused) 2 

 JUDGE McCARRICK:  Have all the affidavits been returned?   3 

 MS. ALONSO:  I did not receive --  4 

 JUDGE McCARRICK:  I know --  5 

 MS. ALONSO:  -- the last one. 6 

 JUDGE McCARRICK:  -- Mr. High returned a couple of them 7 

but you were still working on one. 8 

 MR. HIGH:  No, I think I returned them all. 9 

 JUDGE McCARRICK:  Did you? 10 

 MR. GIANNOPOULOS:  We only got two, Charlie. 11 

 MS. ALONSO:  Yeah, we got --  12 

 JUDGE McCARRICK:  You handed two back and then you 13 

questioned the witness from another one. 14 

 MR. HIGH:  I’m sorry, let me look. 15 

 JUDGE McCARRICK:  That was an affidavit we had a question 16 

about, the one sentence versus the whole paragraph coming in.  17 

then there was a non-affidavit that had been provided, a 18 

statement --  19 

 MS. ALONSO:  Yeah, and that one --  20 

 MR. GIANNOPOULOS:  That’s in the record. 21 

 MS. ALONSO:  -- we made an exhibit. 22 

 MR. GIANNOPOULOS:  That’s in the record as R 5.   23 

 JUDGE McCARRICK:  I thought there was more to it than just 24 

that.  That was just one page. 25 
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 MR. GIANNOPOULOS:  It’s back to back. 1 

 JUDGE McCARRICK:  I thought there were four --  2 

 MS. ALONSO:  It should be three pages.   3 

 JUDGE McCARRICK:  There were several pages. 4 

 MS. ALONSO:  There are three pages to that.  Yeah, so 5 

we’re still missing --  6 

(Long pause) 7 

MS. ALONSO:  Right, so we still need this one back.  That 8 

was along with --  9 

 MR. HIGH:  That’s the backside of the other one. 10 

 MS. ALONSO:  No. 11 

 MR. GIANNOPOULOS:  The backside is this.  The backside is 12 

this.  It’s on the back.   13 

 MR. HIGH:  I didn’t give you all the affidavits back?   14 

 MR. GIANNOPOULOS:  You gave us two and you kept one to 15 

question --  16 

 JUDGE McCARRICK:  You kept one to question on the one 17 

sentence.   18 

 MR. HIGH:  Well, it must be up there then because --  19 

 JUDGE McCARRICK:  Is it --  20 

 MR. HIGH:  Is it right there? 21 

 MR. GIANNOPOULOS:  No. 22 

 MR. HIGH:  I don’t have it. 23 

 JUDGE McCARRICK:  Let’s go off the record.   24 

(Off record) 25 
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JUDGE McCARRICK:  Back on the record.  Let the record 1 

reflect that all of the affidavits and statements of the 2 

witness have been returned. 3 

MR. GIANNOPOULOS:  Yes, thank you. 4 

JUDGE McCARRICK:  Alright.  It’s five to 12:00, let’s take 5 

a lunch break at this point.  We’ll be back on the record at 6 

1:15.  At that time, who will the next witness be? 7 

MR. GIANNOPOULOS:  It will be Mr. Goode. 8 

JUDGE McCARRICK:  Okay.  Off the record. 9 

(Off record) 10 

JUDGE McCARRICK:  Back on the record.  Alright, who do you 11 

call as your next witness? 12 

 MR. GIANNOPOULOS:  Kevin Goode, Your Honor.  13 

 JUDGE McCARRICK:  Alright.  Sir, would you stand and raise 14 

your right hand?    15 

Whereupon,  16 

KEVIN GOODE 17 

was called as a witness, by and on behalf of the General 18 

Counsel, and having been duly sworn, was examined and testified 19 

as follows: 20 

JUDGE McCARRICK:  Please be seated.  Would you state your 21 

name for the record, sir? 22 

 WITNESS:  Kevin Goode.   23 

 JUDGE McCARRICK:  Spell your last name. 24 

 WITNESS:  G-o-o-d-e. 25 
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 JUDGE McCARRICK:  Mr. Giannopoulos? 1 

 MR. GIANNOPOULOS:  Yes, thank you. 2 

DIRECT EXAMINATION 3 

Q BY MR. GIANNOPOULOS:  Mr. Goode, good afternoon.   4 

A Good afternoon. 5 

Q Where are you currently employed? 6 

A Western Refining Wholesale. 7 

Q How long have you worked for Western Refining Wholesale? 8 

A Five years as Western Refining Wholesale, prior to that 9 

was Giant Industries. 10 

Q How long did you work for Giant Industries? 11 

A Five years. 12 

Q For five years.  So let’s start five years back when you 13 

were working for Giant.  In what capacity did you work for 14 

Giant? 15 

A I was the general manager for the lubricant division.   16 

Q Then as your years progressed, there was a merger, right, 17 

between Giant and -- either a buyout or a merger, or whatever 18 

you want to call it, between Giant and Western, correct? 19 

A May of 2007. 20 

Q So at the time of May 2007, what was your position with 21 

Giant? 22 

A I became -- at Giant? 23 

Q At Giant, at Giant, before the merger. 24 

A I was the -- just called me general manager of wholesale. 25 
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Q After the merger, just after the merger, what was your 1 

position? 2 

A I was named vice president of the wholesale business. 3 

Q Okay.  I want to take a step back.  At the time of the 4 

merger, as general manager of wholesale, explain to me what 5 

assets Giant owned.  You know, this case is dealing with New 6 

Mexico, part of Texas, let’s say.  So what did Giant own in the 7 

west that went over to Western? 8 

A Giant -- let me make sure I’m on the same --  9 

Q Sure, go ahead. 10 

A From a wholesale perspective --  11 

Q Well, if you know any other part -- we can start with 12 

wholesale and then if you know anything else. 13 

A Giant operated as SBUs, strategic --  14 

Q Sure. 15 

A -- business units. 16 

Q Right. 17 

A They -- in the wholesale business, there was a company 18 

known as Phoenix Fuel, there was a company known as Dial Oil, 19 

there was a company known as Empire Oil. 20 

Q Okay. 21 

A There was a company known as Transmountain Oil. 22 

Q Okay. 23 

A They all operated as part of the wholesale business. 24 

Q Giant had a couple of refineries, right? 25 
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A At that time, Giant had three refineries.  They had one in 1 

Gallup, Bloomfield and Yorktown, Virginia. 2 

Q Okay.  After the merger with Western, those refineries 3 

became part of Western, correct? 4 

A Yes. 5 

Q Subsequent to that -- let’s forget about the Yorktown 6 

refinery.  The Bloomfield refinery has been shut down. 7 

A Right now, it’s shut down, correct. 8 

Q About when did that get shut down? 9 

A I think -- about end of 2009, beginning of 2010. 10 

Q The Gallup refinery that we’re talking -- that came over 11 

with the merger, that’s the same Gallup refinery that we’ve 12 

been talking about today, correct? 13 

A Correct. 14 

Q That refinery has never shut down in between the time of 15 

the merger and today? 16 

A No, it’s continually operated. 17 

Q Then Western brought to the table the refinery in El Paso, 18 

right? 19 

A Yes. 20 

Q Now, let me ask you before I move on, before you came to 21 

testify today, did you review any documents that in any way 22 

reflect -- or refresh your recollection about the events or 23 

allegations set forth in the complaint? 24 

A I looked at some of my notes, yes. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

493 

 

Q These are handwritten notes? 1 

A When I say notes, things that we have sent to counsel as 2 

part of the subpoena. 3 

Q Other than the documents that you sent to us in the 4 

subpoena, were there any other documents at all that you looked 5 

at? 6 

A No. 7 

Q Nothing? 8 

A No. 9 

Q Okay.  How about --  10 

 JUDGE McCARRICK:  Before -- go ahead. 11 

 MR. GIANNOPOULOS:  That’s fine, Your Honor. 12 

 JUDGE McCARRICK:  I just wanted to get the fourth company.  13 

You mentioned Phoenix Fuel, Empire Oil, Transmountain, and 14 

there was one more. 15 

 WITNESS:  Dial Oil. 16 

 JUDGE McCARRICK:  Dial? 17 

 WITNESS:  Dial. 18 

 JUDGE McCARRICK:  Thank you.  Go ahead. 19 

Q How about your testimony?  Did you discuss your potential 20 

testimony today with anybody before you came to testify? 21 

A No. 22 

Q Did you meet with anyone where your potential testimony 23 

was discussed? 24 

A With counsel. 25 
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Q Okay.  Now, I don’t want to know what counsel told you, 1 

but when you met with counsel, who else was present? 2 

A To discuss my testimony? 3 

Q Where -- either your testimony or anyone else’s potential 4 

-- or the matters of this case, the potential --  5 

A The matters of this case, we talked about it with myself, 6 

Pam Scott, Tony Smith, Catheryne Valdez. 7 

Q Okay.  In those meetings -- was there one meeting or more 8 

than one meeting? 9 

A One meeting. 10 

Q The allegations in this complaint were discussed, right? 11 

A Yes. 12 

Q Okay.  Potential evidence that was going to come in in 13 

this case was discussed, correct? 14 

A Yes, we did talk about it. 15 

Q When did that meeting occur? 16 

A Monday morning. 17 

Q Monday morning, okay.  From Monday morning until today, 18 

has there been any other meetings like that where you’ve 19 

discussed evidence in this case with anybody or anyone else was 20 

present? 21 

A Just with counsel. 22 

Q Just one-on-one, you and Mr. High? 23 

A Yes. 24 

Q Okay.  Nobody else was present in those meetings? 25 
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A No. 1 

Q Okay.  Let’s get back to Western.  Now, after the merger, 2 

you became -- is that vice president?  I don’t recall. 3 

A Yes, vice president of the wholesale. 4 

Q Explain to me after the merger how Western was set out.  5 

Who did you report to? 6 

A I reported to Scott Stevens. 7 

Q What’s his title? 8 

A Scott Stevens is a senior vice president of southwest 9 

marketing. 10 

Q Do you know who -- do you still report to him? 11 

A Yes. 12 

Q Do you know who Mr. Stevens reports to, the title, let’s 13 

say?  And then we can go perhaps to names if they’ve changed. 14 

A I think he reports to Mark Smith, the president of 15 

marketing and refining. 16 

Q Okay.  That’s the wholesale group, you said? 17 

A No, I’m vice president of wholesale. 18 

Q Then Mr. Stevens is? 19 

A He also has responsibility for the asphalt business. 20 

Q It’s just wholesale and asphalt? 21 

A Right. 22 

Q Then above that person is? 23 

A Mark Smith. 24 

Q What does Mark Smith oversee? 25 
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A He oversees the refining operations and wholesale 1 

business. 2 

Q Mark Smith, do you know who he reports to? 3 

A He reports to Jeff Stevens. 4 

Q Who is Jeff Stevens? 5 

A Right now, he’s the chief executive officer of Western 6 

Refining. 7 

Q Okay.  Now, Western Refining, Inc., this is the company 8 

that Jeff Stevens is the chief executive officer of, right? 9 

A Correct. 10 

Q They also own and operate service stations and convenience 11 

stores, correct? 12 

A Correct. 13 

Q Those are some of the service stations and convenience 14 

stores that we’ve been discussing in this proceeding, right? 15 

A Yes. 16 

Q They go under the name, Giant, correct? 17 

A That’s one of the names they go under, yes. 18 

Q And there are some others, Howdy, I think. 19 

A Howdy’s, just various names in different areas. 20 

Q Okay.  The ones the Albuquerque -- southwestern, you know, 21 

New Mexico area, are they generally Giant stores? 22 

A The market is known as Giant --  23 

Q Okay. 24 

A -- Market, but the gasoline could be branded, Conoco, 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

497 

 

Shell. 1 

Q Okay.  Now, the company itself, Western Refining, Inc., 2 

they have operations in west Texas, right, also? 3 

A Yes. 4 

Q And in Arizona?  Do they have operations in Arizona?  Do 5 

they have offices in Arizona? 6 

A Western Refining, Inc.? 7 

Q Yeah. 8 

A Yes, the Tempe offices --  9 

Q Okay. 10 

A -- has some corporate people that --  11 

Q That’s where Ms. Scott’s located, right? 12 

A Yes. 13 

Q They have the operations in New Mexico we’ve been talking 14 

about, right? 15 

A Uh-huh. 16 

Q And they have operations in Utah? 17 

A Yes, we do, we have some crude gathering operations in 18 

Utah. 19 

Q What is that? 20 

A Crude gathering? 21 

Q Uh huh. 22 

A We have -- part of the transportation group, the crude 23 

fleet, will pick up crude at different well heads and transport 24 

it to pipeline injection stations to get the crude to the 25 
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Gallup refinery. 1 

Q Okay.  Do any of the drivers that work in either Gallup, 2 

Bloomfield or Albuquerque have an opportunity -- do they ever 3 

go to Utah?  Does Utah have their own set of drivers? 4 

A There’s drivers that are based in Utah. 5 

Q Based in Utah, okay. 6 

A At times, we might have a crude driver from Bloomfield go 7 

work in Utah. 8 

Q Okay.  But generally, they have their own drivers? 9 

A Yes. 10 

Q Okay.  How about operations in Colorado? 11 

A What type of operations? 12 

Q Does Western have operations in Colorado? 13 

A Western?  Which one? 14 

Q Well, Western Refining, Inc.   15 

A Well, Western Refining Southwest has operations in 16 

Colorado. 17 

Q Western Refining Southwest is a subsidiary of Western 18 

Refining, Inc., correct? 19 

A It’s a subsidiary of Giant Industries, Inc. 20 

Q Okay. 21 

A I’m not the one that can explain the whole corporate 22 

structure. 23 

Q Sure. 24 

A But let me -- I am the vice president of Western Refining 25 
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Wholesale, Inc. 1 

Q Sure. 2 

A Western Refining Wholesale, Inc. is a totally owned 3 

subsidiary of Western Refining Southwest, Inc. 4 

Q Okay. 5 

A Western Refining Southwest, Inc. is owned by Giant 6 

Industries, Inc.  Giant Industries is owned by Western 7 

Refining.  That’s -- there’s a lot of companies that are owned 8 

by Western Refining Southwest. 9 

Q Okay.  To your knowledge, what --  10 

 JUDGE McCARRICK:  Let me get this --  11 

 MR. GIANNOPOULOS:  Okay. 12 

 JUDGE McCARRICK:  -- pyramid.   13 

 MR. GIANNOPOULOS:  Well, Your Honor, if I could interrupt 14 

-- I’ve just drawn a pyramid here and I’d like to show the 15 

witness this pyramid.  My drawing is not very good and -- Mr. 16 

High, here’s a pyramid here. 17 

 MR. HIGH:  No, I’d rather let the witness draw it, 18 

counsel, unless you want to be under oath. 19 

 MR. GIANNOPOULOS:  I’m just asking -- I think I can use 20 

demonstrative exhibits, Mr. High.   21 

 MR. HIGH:  I would like the witness to do it, not you, 22 

counsel.   23 

 MR. GIANNOPOULOS:  Is that an objection, Your Honor? 24 

 JUDGE McCARRICK:  No, if counsel wants to use some sort of 25 
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demonstrative exhibit, he can do it.  This isn’t anything 1 

that’s to scale that would require particular knowledge.  He 2 

was trying to create --  3 

 MR. GIANNOPOULOS:  I’ve just --  4 

 JUDGE McCARRICK:  -- a chain of command. 5 

Q I’ve just drawn a pyramid, Mr. Goode.  At the very tip top 6 

of the pyramid is Western Refining, Inc.   7 

A Uh-huh. 8 

 JUDGE McCARRICK:  Is that correct? 9 

 WITNESS:  Yes. 10 

Q Would you agree that that’s how these set of companies 11 

operate?  At the very tip top, there’s Western Refining, Inc. 12 

A No, I wouldn’t agree with that. 13 

Q Okay.  Why don’t you draw for me how you would 14 

characterize the way these companies operate? 15 

A Western Refining, Inc., and there’s several other 16 

companies over here.  If you come over here, you have Giant 17 

Industries, Inc.  Down to that, it’s Western Refining 18 

Southwest.  Under Western Refining Southwest, there is 19 

Yorktown.  You have WRW, and there are numerous others, 20 

counsel.  I don’t know them all.   21 

 I was telling you what I’m responsible for is a company, 22 

Western Refining Wholesale. 23 

Q Okay. 24 

A That’s the company I’m -- and we report into Western 25 
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Refining Southwest. 1 

Q Okay.  Western Refining Southwest, at least according to 2 

your drawing, goes to Giant. 3 

A Giant is one of the companies that are owned by Western 4 

Refining.  Western Refining, Inc. is much broader based than a 5 

typical pyramid that was on your --  6 

Q Okay.   7 

 MR. GIANNOPOULOS:  I’d like to have this marked as General 8 

Counsel’s next in line, Your Honor.   9 

JUDGE McCARRICK:  34? 10 

MR. GIANNOPOULOS:  Sure.  I’ll make sufficient copies at 11 

the next break.   12 

(General Counsel Exhibit 34 marked for identification) 13 

Q I appreciate that, Mr. Goode, that clarifies things for 14 

me.   15 

 MR. GIANNOPOULOS:  I’ll show Mr. High, Your Honor, the --  16 

 JUDGE McCARRICK:  Call this an organization chart? 17 

 MR. GIANNOPOULOS:  Yes.   18 

 MR. HIGH:  No objection, Your Honor. 19 

 JUDGE McCARRICK:  Alright, 34 is received. 20 

(General Counsel Exhibit 34 received into evidence) 21 

Q Now, the operations that are in Colorado, I’m just 22 

curious, are there truck drivers up there, to your knowledge, 23 

if you know? 24 

A Truck driver station in Colorado, no. 25 
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Q Okay.  Do they have any kind of operations where trucks 1 

are driven out of Colorado?  The drivers are stationed in 2 

Colorado, do you know? 3 

A No.  At one time, we did, no longer. 4 

Q Okay, thank you.   5 

(Long pause) 6 

Q Do you know about how many service stations Western 7 

Refining, Inc. owns that are under the Giant brand? 8 

A Western Refining Southwest is the company that --  9 

Q Okay. 10 

A -- owns the service stations --  11 

Q Okay. 12 

A -- the retail stations. 13 

Q About how many are there? 14 

A At last count that I’m aware of, about 212. 15 

Q About how many are there in New Mexico, if you know? 16 

A I don’t know. 17 

Q You can give me an estimate, if you can even dare, 20% of 18 

that, 30%. 19 

A I would say New Mexico probably represents half of them. 20 

Q Okay.  Now, Western Refining Southwest then is operated in 21 

three operating segments, refining group, wholesale group and 22 

retail group?   23 

A There are two refineries in that group. 24 

Q Okay. 25 
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A The El Paso refinery is not in that group. 1 

Q Okay. 2 

A There is retail in Western Refining Southwest and the 3 

wholesale business. 4 

Q Okay.  Have you had an opportunity to ever get on the 5 

Western Refining, Inc. website? 6 

A Occasionally. 7 

Q The homepage?  I’ll show you a document marked General 8 

Counsel’s 35.   9 

(General Counsel Exhibit 35 marked for identification) 10 

(Long pause) 11 

Q While I’m marking this, I’ll ask you a few questions.  12 

Have you been on there recently? 13 

A By recently --  14 

Q Since the first of the year. 15 

A Yes. 16 

Q Okay.   17 

(Long pause) 18 

Q Mr. Goode, I’m handing you a document marked General 19 

Counsel’s Exhibit 35.  Obviously, this is a black and white 20 

document and the website, unless you’re using a really old 21 

computer, would not be in black in white.  Take a look at that 22 

and tell me if that is a fair and accurate representation of 23 

the homepage of the Western Refining website. 24 

A Yes, I’d say this is -- as I recall, that’s what it looks 25 
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like. 1 

Q Okay. 2 

 MR. GIANNOPOULOS:  I’m going to move for the admission of 3 

General Counsel’s 35. 4 

 MR. HIGH:  No objection. 5 

 JUDGE McCARRICK:  35 is received. 6 

(General Counsel Exhibit 35 received into evidence) 7 

Q If you look on the left side of 35, there are some words, 8 

Refining, Wholesale and Retail.  Are those the three operating 9 

segments for Western Refining? 10 

A Yes. 11 

Q Are there any other operating segments for Western 12 

Refining? 13 

A That I’m aware of, no. 14 

Q Okay.  So, the refining group operates refineries, 15 

correct? 16 

A Correct. 17 

Q The refining group also operates a pipeline system, 18 

correct? 19 

A Yes. 20 

Q The refining group makes various grades of gasoline, 21 

correct? 22 

A Correct. 23 

Q And they also make diesel fuel, right? 24 

A Yes. 25 
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Q And they also make other refined products from crude oil, 1 

correct? 2 

A Correct. 3 

Q Okay.  Now, the wholesale group distributes commercial 4 

wholesale petroleum products, right? 5 

A Correct. 6 

Q The company’s wholesale group purchases fuels and 7 

lubricants from the refining group, right? 8 

A Partially. 9 

Q Partially. 10 

A We purchase the finished fuel products from a refining 11 

group and we represent Exxon, Mobile and Conoco Phillips for 12 

the lubricants.  We do not manufacture lubricants. 13 

Q Okay, so it’s --  14 

A Western does not. 15 

Q So it’s your testimony that the company does not purchase 16 

lubricants from the refinery? 17 

A No, we do not purchase it from a refinery. 18 

Q Okay.  You purchase those through third party suppliers? 19 

A Third party suppliers, yes. 20 

Q Okay.  The retail group operates service stations that 21 

include convenience stores and kiosks in them, right? 22 

A Yes. 23 

Q These service stations sell various grades of gasoline and 24 

diesel fuel to the public, correct? 25 
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A Yes. 1 

Q The service stations also sell general merchandise, 2 

beverages, food and that type of thing? 3 

A Yes. 4 

Q Okay.  Western’s wholesale group supplies the majority of 5 

the gasoline and diesel fuel that the retail group sells.  6 

Isn’t that correct? 7 

A Yes. 8 

Q Okay.  Now, when Western acquired Giant, Giant had its own 9 

fuel trucks, right? 10 

A There was a company, Giant Transportation, yes. 11 

Q Okay.  But that was all part of the Giant group of 12 

companies that Western purchased or was merged into Western. 13 

A Correct. 14 

Q Okay.  About how many trucks, if you know? 15 

A I don’t remember how many trucks before they merged in 16 

wholesale. 17 

Q Okay.  The majority of those trucks became Western trucks, 18 

right? 19 

A Yes. 20 

Q Okay.  It took some time, though, for the logos and the 21 

paint jobs to all get changed, didn’t it? 22 

A It took us probably 18 months. 23 

Q 18 months before everything was changed over? 24 

A Yeah. 25 
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Q Okay.  You still operate some of those trucks, correct?  1 

When I mean you, I mean the company. 2 

A Those specific trucks? 3 

Q That came over in the merger. 4 

A I can’t say we still have many, if any, of those. 5 

Q Okay.   6 

A We upgrade our fleet continually. 7 

Q Okay. 8 

 JUDGE McCARRICK:  About how long do you generally keep a 9 

truck? 10 

 WITNESS:  Really driven by mileage and we’re a high 11 

mileage fleet, probably three and a half to four years.   12 

Q I’m just curious, do you also change the -- I don’t know 13 

what you’d call it, I guess, the trailer or the --  14 

A The tank? 15 

Q The tank. 16 

A They have much longer lifecycles.  Some of them --  17 

 JUDGE McCARRICK:  Okay, you’re distinguishing between the 18 

tractors and --  19 

 WITNESS:  Yeah, the tractors --  20 

 JUDGE McCARRICK:  -- trailers themselves?   21 

 WITNESS:  Okay, the power units, we’ll turn over --  22 

 JUDGE McCARRICK:  Yeah. 23 

 WITNESS:  -- three to four years.  And the trailers, they 24 

can have a lifecycle of 20 years. 25 
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Q Okay, so it’s possible that some of those trailers from 1 

Giant are still --  2 

A The trailers, yes. 3 

Q But just with a different logo? 4 

A Yes. 5 

Q Now, you were working for Western in 2008 when the 6 

Teamsters tried to organize the drivers in this area.  We’ll 7 

just leave it like that. 8 

 JUDGE McCARRICK:  This area, you mean --  9 

 MR. GIANNOPOULOS:  I mean New Mexico and the 10 

(indiscernible). 11 

Q Correct? 12 

A Yes. 13 

Q In what capacity did you work for the company then? 14 

A I was the vice president of wholesale. 15 

Q The Teamsters lost that election, correct? 16 

A Yes. 17 

Q Now, at some point in 2011, you became aware that the 18 

drivers were campaigning on behalf of the Teamsters Union again 19 

at Western in New Mexico, right? 20 

A Yes. 21 

Q About when did you become aware of this? 22 

A When did I know? 23 

Q When did you become aware?  Not -- no.  When did you start 24 

hearing that this was going on? 25 
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A I heard that some people were talking about the union.  I 1 

didn’t know it was the Teamsters until I received a letter in -2 

-  3 

Q Okay. 4 

A -- September. 5 

Q When did you hear that some people were talking about 6 

unions? 7 

A I think the first conversations where people mentioned it 8 

to me might’ve been in June or July. 9 

Q Of 2011? 10 

A Yes. 11 

Q Okay.  Do you remember in the summer of 2011 being at a 12 

drivers’ appreciation barbeque held in the back of the 13 

employer’s warehouse on Broadway? 14 

A Yes. 15 

Q Okay.  Do you remember about when that was? 16 

A Probably sometime in June. 17 

Q Okay.  Now, during that barbeque, do you remember 18 

discussing with an employee named Ted Schneider the fact that 19 

he was planning a trip to Europe? 20 

A Yes, we talked about that. 21 

Q Okay.  Who is Ted Schneider? 22 

A Ted Schneider is one of our drivers.  His given name is 23 

Charles, I believe. 24 

Q Okay. 25 
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A We know him as Ted. 1 

Q He told you that he purchased tickets to go to Europe, 2 

right? 3 

A Yes. 4 

Q Or he --  5 

A As I recall, yeah. 6 

Q And the places he was going to go visit? 7 

A We were talking about where he was stationed in the Army, 8 

places that I had been also when I was in the Army. 9 

Q Okay.  During that discussion, you asked Mr. Schneider 10 

about the union, right? 11 

A I might have, yes. 12 

Q Okay. 13 

A We talked about a lot of things.  We talked about his son, 14 

we talked about --  15 

Q What might you have asked him? 16 

A I might have asked him has he heard anything about a 17 

union. 18 

Q Okay. 19 

A Something to that effect. 20 

 JUDGE McCARRICK:  I’m sorry, what was Mr. Schneider’s 21 

position? 22 

 WITNESS:  He’s a truck driver. 23 

Q What did Mr. Schneider say in return -- in reply, if you 24 

remember? 25 
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A I don’t really remember what he said. 1 

Q Were there any other employees around at this time? 2 

A There were a lot of --  3 

Q When you had this discussion with Mr. Schneider. 4 

A As I recall, Ted and I were just standing out by the 5 

barbeque grill. 6 

Q Okay. 7 

A I don’t recall anybody else being --  8 

Q Okay.  Now, during 2011, were you involved in a meeting 9 

where you informed the drivers that there was a new pay package 10 

the employer was intending to give employees? 11 

A Did I inform them of a new pay package? 12 

Q Were you in a meeting where -- were you involved in a 13 

meeting where you told the drivers that there’s a new pay 14 

package coming? 15 

A You’re talking about the town hall meeting in July? 16 

Q I’m not sure, I’m asking, in -- let’s start from the 17 

summer of 2011 forward, say June of 2011 up until the end of 18 

2011. 19 

A Yes, there was a town hall meeting that I attended in 20 

July. 21 

Q Okay.   22 

A We did talk to the drivers about evaluating the pay. 23 

Q Okay.  Now, at that town hall meeting in July, was that 24 

here in Albuquerque? 25 
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A Yes. 1 

Q Okay.  Was that -- if I could have you look at the -- 2 

well, we don’t need to get to the map.  The one facility where 3 

the rack is and there’s the one facility where the office is --  4 

A Yes. 5 

Q -- in Albuquerque. 6 

A The wholesale facility is more on Broadway, just south of 7 

Rio Bravo. 8 

Q Okay.  Is that where this meeting was? 9 

A Yes. 10 

Q Is there a meeting room in that facility that can hold a 11 

group of people? 12 

A We usually have the town hall meetings on the second 13 

floor.  We’ll have the sales people clear out their offices and 14 

--  15 

Q Who was in that meeting?  Let’s start with the employees.  16 

What classifications of employees were in that meeting? 17 

A In the town hall meeting, we had the people from the 18 

warehouse, drivers were there.  We also had some sales folks 19 

sitting in there. 20 

Q About how many employees do you have that work in the 21 

warehouse? 22 

A I think there’s three. 23 

Q About how many drivers do you have there that work? 24 

A In Albuquerque, I think our staff is about 30, 35, 25 
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somewhere around there. 1 

Q How many sales people? 2 

A Sales people, we have four, and then there’s some clerical 3 

people that work there as well. 4 

Q What management personnel were there?  Who was there from 5 

management? 6 

A The presenters were myself, Chris Proctor and Pam Scott. 7 

Q Okay.  As best as you remember, what was said to the 8 

employees at this meeting with respect to pay packages? 9 

A What was said is, as we normally do every year, we 10 

evaluate what’s going on in the marketplace because this -- you 11 

know, let me regress a little bit.  This was not the first town 12 

hall meeting had.  I went to a lot of the other terminals and 13 

talked about the same thing. 14 

Q Okay. 15 

A The -- we talked about how on an annual basis, evaluate 16 

what our pay scales are to make sure we’re competitive.  We 17 

shared with the drivers that another reason we were looking at 18 

the scale was we had received rate increase requests from the 19 

common carriers we used.  Before we paid more to them, we said, 20 

“What do you need an increase in rate for?”  And they said they 21 

had to pay their drivers more.  There was movement in the 22 

market.  So --  23 

Q Okay. 24 

A -- based on that, we’re going to evaluate our pay. 25 
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Q You told all of that to the drivers? 1 

A Yes. 2 

Q Okay.  Did you, in fact, increase the drivers’ pay? 3 

A Then?  No. 4 

Q No, no, in 2011, I’m sorry. 5 

A Yes, after we did a market analysis, we compared what was 6 

going on in the market to see where we were and we adjusted the 7 

salary in 2011. 8 

Q Okay.  Before then in 2010, did you adjust the salary up 9 

for the drivers in 2010? 10 

A Yes, we did. 11 

Q And about -- by how much? 12 

A I think it was about -- somewhere around 2.5% to 3%.  13 

Q How about in 2009?  Did you increase drivers’ salaries in 14 

2009? 15 

A I don’t think -- no, I don’t think we increased salary in 16 

2009.  Based on the market survey, there wasn’t reason to do 17 

that. 18 

Q How about 2008? 19 

A I can’t remember. 20 

Q Okay.  How about 2007? 21 

A I can’t remember. 22 

Q Okay, that’s fine.  If you can’t remember, that’s fine.  23 

Anything prior to 2008, can you remember any increases before 24 

then?  Anyone -- anything stands out? 25 
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A Like I said, every year, we evaluate and --  1 

Q I’m just asking if any increase stands out. 2 

A I can’t remember --  3 

 MR. HIGH:  Your Honor, he’s cutting off the witness. 4 

 MR. GIANNOPOULOS:  He’s exceeding the scope of my 5 

question, Your Honor. 6 

 JUDGE McCARRICK:  Overruled. 7 

A So based on whatever the market was telling us to do, we 8 

adjust the salaries. 9 

Q Okay. 10 

A If there’s no need, we don’t adjust the salaries. 11 

Q Okay.  You went out and you looked at what other fuel 12 

transport companies were paying their employees, right? 13 

A Yes. 14 

Q Okay.  Then it was determined that employees were to get a 15 

wage increase? 16 

A Yes. 17 

Q A salary increase?  Now, there was some testimony earlier 18 

about wait times and getting paid for wait times.  Now, it’s my 19 

understanding that if a driver is waiting to fill up at the 20 

rack, if he’s waiting for three hours, they don’t get paid for 21 

that first two hours of wait time.  Is that correct? 22 

A I guess I’m not the one that you should ask that question 23 

to.  I’m not that familiar with the details of the pay plan.  I 24 

know the general pay plan, I approved that.  But as far as wait 25 
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time, there is a wait time, I think two hours, and then after 1 

that they get paid. 2 

Q After two hours? 3 

A Yes, but the trip pay, for example, the loading time is 4 

included when they are paid, as was the pay for Zone 1 is $47.  5 

That includes an hour of loading time and things like that.  So 6 

that was all built when the trips were evaluated. 7 

Q Okay.  But you approved the pay package. 8 

A Yes. 9 

Q Okay.  Isn’t it true that that was a common complaint 10 

among drivers, that they were unhappy -- in their minds, that 11 

they were waiting three hours but only getting paid for one.   12 

A Yes, we’re aware of that. 13 

Q Okay.  You were aware of that in 2011, correct? 14 

A Yes. 15 

Q Okay.  Now, there was a subsequent meeting after that town 16 

hall meeting you had -- a subsequent meeting where it was, in 17 

fact, announced that there was going to be a new pay package, 18 

correct? 19 

A I didn’t conduct that meeting. 20 

Q Were you present at that meeting? 21 

A No, I was not. 22 

Q Are you aware of a meeting subsequent to the town hall 23 

meeting where it was announced that there would be a new pay 24 

package? 25 
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A Yes. 1 

Q Do you know where those -- if it was more than one meeting 2 

where -- different meetings occurred or there was just one 3 

single meeting? 4 

A There were meetings held in all ten of our terminals. 5 

Q The one in Albuquerque --  6 

A Yes. 7 

Q -- do you know about the timeframe that meeting took 8 

place? 9 

A They all took place the end of August, first week in 10 

September.  The rate changes went into effect, as I recall, 11 

September 8th. 12 

Q Who conducted the meetings?  Let’s start with the one in 13 

Albuquerque. 14 

A The one in Albuquerque, I believe it was Pam Scott and 15 

Chris Proctor.  I’m not sure. 16 

Q How about the one in Gallup? 17 

A I’m not sure who conducted which meetings. 18 

Q Okay.  Do you know in Bloomfield who conducted it? 19 

A No. 20 

Q Were you ever involved in the meeting where you announced 21 

to employees that the company was doing well and a new package 22 

was being given to them? 23 

A I think the meeting you’re talking about is the town hall. 24 

Q In July? 25 
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A In July. 1 

Q Okay.  Did you say that to employees at the town hall 2 

meeting? 3 

A No, I did not say there would be a new pay package. 4 

Q Did anyone say that? 5 

A No. 6 

Q How about a meeting where a yearly merit bonus was 7 

announced?  Were you involved in the meeting where it was 8 

announced to the drivers that the company was going to give 9 

them a yearly bonus, whether you call it a merit bonus or 10 

something else, a yearly bonus? 11 

A I was not at that meeting.  It was not a yearly merit 12 

bonus, it was part of the pay adjustment that was made in 13 

August/September of 2011. 14 

Q Okay. 15 

A It was all part of the adjustment. 16 

Q Okay.  So, in August/September of 2011, when the pay was 17 

adjusted, this was a pretty major adjustment, right? 18 

A There were -- we addressed a lot of the issues the drivers 19 

had complained about, too many bans, mileage bans, different -- 20 

you know, nightshift, dayshift.  We adjusted different zones.  21 

They had -- yes, there was a lot of work that went into making 22 

sure the pay was competitive and we addressed as many of the 23 

issues that the drivers had as we could. 24 

Q This was a much bigger change in pay than, say, the one in 25 
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2010, right? 1 

A Yes. 2 

Q You didn’t make these major adjustments in 2010, correct? 3 

A We didn’t feel it was necessary based on the market 4 

conditions. 5 

Q Okay.  Same question with the change in 2009, the change 6 

that occurred in 2011 was a much larger change in the way pay 7 

is done than the pay increase in 2009, correct? 8 

A No, I wouldn’t agree with that.  The pay was being done 9 

the same way.  It’s just the amounts that were being paid. 10 

Q The amounts, but you changed, like you said, the bans, 11 

right, in 2011?  The pay bans? 12 

A What that means is, if a driver has two years as opposed 13 

to four years, there’s different bans for that and we just 14 

compressed a lot of those to take out a lot of the complexity 15 

in administrating salary. 16 

Q Okay, but you didn’t change that complexity.  You didn’t 17 

take that complexity out in 2009, correct? 18 

A No. 19 

Q You didn’t take that complexity out in 2010, correct? 20 

A No. 21 

Q Okay.  That was done in this change in 2011, right? 22 

A Yes. 23 

Q With this change in 2011, you also gave the drivers a 24 

bonus that they had never received before, correct? 25 
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A I don’t think that’s correct, but we did give a merit -- 1 

an annual merit bonus was part of the salary adjustment. 2 

Q Had you given that annual merit bonus the year before? 3 

A No. 4 

Q Had you given it in 2009? 5 

A But in 2010, we gave them a raise that no one else in the 6 

company got because of market conditions. 7 

Q Right. 8 

A There was a wage freeze in the corporation and the only 9 

people that --  10 

 JUDGE McCARRICK:  Was this the first time you’d given 11 

annual merit bonuses in 2011? 12 

 WITNESS:  Yes, a merit bonus, yes. 13 

Q And with respect to that merit bonus, before that 14 

occurred, before the merit -- the merit bonus came out with the 15 

pay package, right, in about September of 2011? 16 

A Yes. 17 

Q Before that occurred, you had called a meeting with your 18 

transportation management team, the safety department and HR.  19 

Isn’t that right?  Before the bonus was given to workers, 20 

didn’t you call a meeting and you asked this group to rollout a 21 

new safety system that would include incentives and bonuses?   22 

A Yes, we discussed that. 23 

Q Okay.  And you did allow a new safety system at about the 24 

same time that the new pay package was implemented, right? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

521 

 

A No. 1 

Q When did the new safety system get rolled out? 2 

A When you say the safety system, you’re referring to the 3 

point? 4 

Q The safety point system, yes. 5 

A That was rolled out in January of 2012. 6 

Q In January 2012, okay.  This new safety system contains a 7 

bonus that’s linked to points, correct?  A safety bonus, a 8 

safety incentive bonus? 9 

A A link to points? 10 

Q It’s linked to points. 11 

A The bonus isn’t linked to points. 12 

Q What’s the bonus linked to? 13 

A Safe driving performance. 14 

Q Okay.  But isn’t it true that if a driver gets some sort 15 

of infraction or a citation, they get some kind of points -- 16 

doesn’t the company now have a point system? 17 

A Yes. 18 

Q Okay.  Explain the point system for me, as it exists from 19 

January of 2012. 20 

A The points -- one of the things the drivers have mentioned 21 

that they were concerned about inconsistency in application of 22 

what happens with an infraction.  If I have a mix, what happens 23 

to me?  If I have a spill, things like that. 24 

Q When did they start complaining about that issue? 25 
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A I’ve heard that over my 30-year career, sir. 1 

Q Okay.  So this --  2 

A It’s not new.  I’ve heard that all along. 3 

Q Okay.  So go ahead. 4 

A The point system, more or less, codifies what an 5 

infraction would be in terms of the points to let people know 6 

where they are in eligibility for qualifying for a quarterly 7 

bonus.        8 

Q And this was a way to address these concerns that you 9 

heard the drivers express, right? 10 

A Yes. 11 

Q Okay.  So let’s get back with the point system then.  You 12 

wanted the drivers to be able to know where they stand with 13 

respect to the potential bonus? 14 

A Yes. 15 

Q How does that work?  How do you -- how many points do you 16 

get before you don’t get a bonus? 17 

A You -- the points -- and I don’t have this committed to 18 

memory, I just -- I’m just telling you philosophically what 19 

this is.  If you need details on --  20 

Q Yeah. 21 

A -- it, you’re going to have to talk to somebody -- but 22 

philosophically, we were looking at how we can get people 23 

refocused on safety because in 2011, we had a horrible safety 24 

year. 25 
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Q Okay.  Well, do you oversee the safety --  1 

A They don’t work directly for me.  They work for Chris 2 

Proctor.   3 

Q Safety works for Chris Proctor? 4 

A Yeah, that’s part of distribution and that’s part of 5 

wholesale. 6 

Q Okay.  Then Chris Proctor reports to you? 7 

A Correct. 8 

Q Okay.  So let’s get back to how -- I’m just concerned -- 9 

I’m just curious -- I only want you to address how points are 10 

linked to infractions and how that then goes to your bonus.  So 11 

how do you get a point?  If you’re a driver and --  12 

A If you have a preventable mix, you have a preventable 13 

accident, you have a preventable injury, there’ll be points 14 

assigned to it. 15 

Q Okay.  We talked about mix a little bit, and I just want 16 

to make sure the record is clear.  A mix is when, for example, 17 

a driver might drop gasoline in a diesel fuel tank. 18 

A That’s one way of doing it, yes. 19 

Q Okay.  What would another mix be? 20 

A The driver forgets or does not make sure his truck was 21 

completely unloaded, and then loaded premium on top of unleaded 22 

--  23 

Q Okay. 24 

A -- at the rack.  There’s -- you know, that’s another way. 25 
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Q And you have to flush the tank out because you really 1 

can’t --  2 

A You either have to downgrade the premium -- you’ve got to 3 

do something with the product.  There’s a loss of value. 4 

Q Okay.  So we have mixes, we have preventable accidents.  5 

I’m sorry, I --  6 

A Personal injuries, you know, avoidable injuries. 7 

Q Avoidable injuries, okay.  How many points are linked to 8 

each of these?  Is there a set number, do you know? 9 

A It varies on the severity. 10 

Q Okay. 11 

A And there are some infractions that are critical that 12 

could lead, you know, possible termination if it’s serious 13 

enough. 14 

Q Clearly, you wouldn’t get a bonus if you did something 15 

that bad? 16 

A What you do is you could lose a quarterly bonus, a single 17 

quarterly bonus.  If you have too many points, you wouldn’t get 18 

-- you know, you could wipe out your bonus for the whole year. 19 

It’s an attempt to let folks know where they are, so it’s not 20 

like I’ve lost my bonus for the whole year. 21 

Q Sure. 22 

A I might’ve lost it for the second quarter because I had a 23 

mix, but I still have the opportunity in the third and fourth 24 

quarter to get a bonus. 25 
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Q Okay.  Is there a point limit?  Does the company have, 1 

like, I don’t know, ten points, no bonus for the year; five 2 

points, you lose for a quarter?  Or does it kind of fluctuate? 3 

A It’s all spelled out in the program. 4 

Q Okay. 5 

A And I don’t --  6 

Q That’s fine.  Who makes the determination whether to 7 

assess points to the drivers? 8 

A That’s reviewed by the safety managers and the terminal 9 

transportation managers.  They evaluate the accident, determine 10 

preventability and it clearly establishes how many points are 11 

assigned to an accident or spill, if it’s the first or second, 12 

things like that. 13 

Q Who is the terminal transportation manager?  How many of 14 

those are there that are under your umbrella? 15 

A There’s ten. 16 

Q Ten of them? 17 

A Yeah, I have ten terminals. 18 

Q Who is it in Albuquerque? 19 

A Right now, it’s Jonas Armentas. 20 

Q Who is it in Bloomfield? 21 

A Lynn Milton. 22 

Q Who is it in Gallup? 23 

A Darryl Hampton. 24 

Q Who are the safety managers at those three facilities? 25 
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A We don’t have a safety manager at each facility.  Tony 1 

Smith covers the New Mexico area and El Paso.  Rick 2 

Hollingsworth does the west, Arizona, California, Southern 3 

Nevada. 4 

Q Are there also drivers in the west? 5 

A Yes. 6 

Q When you increased the pay package, the raise -- let’s 7 

just talk about the raise.  Did the drivers in the west get the 8 

same raise? 9 

A They got a raise, yes. 10 

Q Did they get the same raise that the drivers here got? 11 

A I think -- yes, I think as --  12 

Q If you know. 13 

A I can’t tell you definitely yes, but -- 14 

Q Were their bans also changed?  Was it this restructuring?  15 

Was that also done in the west? 16 

A Yes, we did.  We made changes in different routes.  17 

Deliveries, for example, the Phoenix drivers were complaining -18 

- they raised the issue that they weren’t making -- they 19 

couldn’t make money making deliveries to the mine in Miami 20 

because from a mileage perspective is one thing, but they lost 21 

a lot of time going up the Superstition Mountain, so we made an 22 

adjustment there. 23 

Q Okay.  So you made these adjustments to address the issues 24 

at each specific location, right? 25 
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A Correct. 1 

Q Because each specific location had unique issues that the 2 

drivers were complaining about, right?   3 

A Yes. 4 

Q Okay.  How about this safety point system?  Was that 5 

rolled out in the west also? 6 

A Yes. 7 

Q Okay.  Identical?   8 

A Yes. 9 

Q Okay.  How did the old bonus program work?  So before 10 

January of 2011, explain to me how -- or I’m sorry, January 11 

2012, explain to me how the old bonus program worked. 12 

A The -- it had similar criteria.  There was mixes, spills, 13 

and -- I’m trying to remember the four or five categories that 14 

were in there.  But it was put on a quarterly basis.  They 15 

could lose it for a quarter or for the year, depending on the 16 

infraction.  So there might’ve been a little bit more 17 

subjectivity to whether it was quarterly or the whole year 18 

being lost.  So to remove that subjectivity was another reason 19 

why we put the point system in. 20 

Q Under the old system, who made those determinations? 21 

A It was done by a group of my managers and the distribution 22 

group, the terminal manager, Steve Curtwright, who’s the 23 

operations manager, safety, and depending on the severity of 24 

it, you know, I might’ve gotten involved. 25 
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Q They would make a decision on a case-by-case basis as to 1 

whether the driver involved would lose his or her bonus for a 2 

quarter or for a year or not lose it at all, right? 3 

A If they had an accident, they lost it for the quarter. 4 

Q Okay.   5 

A The subjectivity might’ve been whether they lost it for 6 

the year. 7 

Q Okay.  Now, the new point system, how long do points 8 

remain on your record? 9 

A 36 months. 10 

Q For 36 months.  Under the old system, how long would you 11 

go back to consider whether a second incident would, you know, 12 

result in greater loss?  So for example, if I had an accident a 13 

year ago and then I have another accident today, how far back 14 

would you go back to look at someone’s safety record? 15 

A Typically, we look two to three years. 16 

Q That varied on a case-by-case basis? 17 

A I don’t know how --  18 

Q Okay. 19 

A -- far they went back. 20 

Q Okay.   21 

 JUDGE McCARRICK:  I want to make sure I understand this.  22 

Under the old system for assessing -- for looking at a record, 23 

you’re not sure how far back the managers would look in 24 

determining --  25 
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 WITNESS:  Typically, it was two to three years. 1 

Q But you weren’t involved in all the determinations, right, 2 

in the old system? 3 

A Yes. 4 

Q You were or were not involved in determining --  5 

A You know, if we wanted to terminate somebody, it was 6 

reviewed with me. 7 

Q What if it wasn’t a termination?  What if it was a mix? 8 

A They were reported but I didn’t know what the disciplinary 9 

action was. 10 

Q So if it was something that would result in a termination, 11 

you would get involved? 12 

A Yes. 13 

Q If it was something less severe, you may or may not have 14 

gotten involved? 15 

A Yes. 16 

Q Okay.  And you may or may not have known what the result 17 

is? 18 

A Correct. 19 

Q Now, as part of this new plan, you decided that employees 20 

who went 36 months without an incident would get an extra 21 

quarterly bonus called the Zero Club, correct? 22 

A Yes. 23 

Q This was something new, right? 24 

A Yes. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

530 

 

Q The first time the company had done it was this time in 1 

September of 2011, the Zero Club?   2 

A The Zero Club, yes. 3 

Q Okay.  Now, explain to me what the Zero Club is and how it 4 

works. 5 

A The Zero Club is if a driver has gone 36 months without an 6 

incident, a spill, a mix, any type of accident, he or she would 7 

earn a sixth quarterly bonus.  The Zero Club -- before you can 8 

get into the Zero Club, you’ve got to be in the Honor Club. 9 

Q Okay.   10 

A The Honor Club is to go 12 months. 11 

Q Okay. 12 

A And that would get you the fifth bonus -- fifth quarterly 13 

bonus. 14 

Q Okay. 15 

A Which is not new this year. 16 

Q Okay. 17 

A We just, I guess, officially put it in the plan in 2010.  18 

January of 2011, drivers that had completed 2010 without any 19 

accident, they got a fifth quarterly bonus.  We paid that out 20 

in January 2011. 21 

Q Okay. 22 

A So when we were looking at the safety plan and trying to 23 

figure what we have to do or what we could do to keep people 24 

focused on safety, we wanted to recognize the drivers that had 25 
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been doing very well.  So we had already started giving a fifth 1 

quarterly bonus for people that had completed 12 months without 2 

an incident.  So we said let’s -- somebody’s gone 36 months, 3 

let’s give them a sixth quarterly bonus. 4 

Q That was implemented in -- it was rolled out in January 5 

2012, but you had been talking about that in the fall of 2011, 6 

right? 7 

A Yes, that’s what we -- what got us thinking about it --  8 

Q That wasn’t my question.  I’m just curious --  9 

A Yes. 10 

Q -- when you started talking about it.  In the fall of 11 

2011? 12 

A Yes. 13 

Q Okay. 14 

 JUDGE McCARRICK:  For the sixth bonus --  15 

 MR. GIANNOPOULOS:  For the Zero Club.   16 

 JUDGE McCARRICK:  Very good. 17 

Q I may’ve asked you think and I just don’t recall, I’m 18 

sorry, how much do you get for the Zero Club? 19 

A To be in the Zero Club, it would be an additional $1,250. 20 

Q Okay.   21 

A Let me clarify that, that $1,250 is $625 for the 36 months 22 

and $625 for completing the last 12.  So, the honor -- you get 23 

the fifth quarterly bonus for being in the Honor Club.  If 24 

you’re in the Zero Club, you get the sixth.  The drivers that 25 
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were eligible for the Zero Club got an extra $1,250. 1 

Q Okay.  And I apologize, my math might be wrong -- might be 2 

bad.  So it is possible to be in the Honor Club but not in the 3 

Zero Club? 4 

A Yes. 5 

Q Okay.  And explain that to me again, the Honor Club -- how 6 

do you get in the Honor Club? 7 

A If I finish 2011 without any incidents --  8 

Q Okay. 9 

A -- I was given a fifth quarterly bonus in January of this 10 

year.  When we rolled the program out --  11 

Q $625? 12 

A $625. 13 

Q Okay, so that’s an extra $625? 14 

A Right. 15 

Q Okay.  Then to get into the Zero Club, if you had no 16 

points going 36 months back, you got an extra how much?  Not 17 

including that $625 for the Honor Club. 18 

A $625. 19 

Q So you got another $625? 20 

A Correct. 21 

Q Okay.  I just wanted to clarify that.  Now, when managers 22 

first developed this system, they formally sat down with 23 

employees and asked them what they thought of the proposed 24 

system, correct? 25 
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A Yes. 1 

Q When did that occur? 2 

A I believe they were going around in early December of 2011 3 

having meetings with drivers around the network. 4 

Q Who is they? 5 

A Tony Smith and Rick Hollingsworth and I believe some of 6 

the terminal managers. 7 

Q Did you participate in any of those meetings? 8 

A No. 9 

Q Okay.  When management sat down and asked employees -- 10 

they were asking the truck drivers, right, what they thought? 11 

A Yes. 12 

Q When they asked them what they thought, some of the truck 13 

drivers expressed their concerns and their thoughts about the 14 

proposed system back to the manager holding the meetings, 15 

correct? 16 

A Yes. 17 

Q Then management took those concerns into -- they took 18 

their concerns and they tweaked the system to address those 19 

concerns, right? 20 

A Yes. 21 

Q Now --  22 

A Not all the concerns. 23 

Q Sure, but some of the concerns.  When was the last time 24 

there was a major change to the safety program at Western? 25 
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 JUDGE McCARRICK:  Before --  1 

 MR. GIANNOPOULOS:  Before this --  2 

 JUDGE McCARRICK:  -- January? 3 

 MR. GIANNOPOULOS:  Yeah, before this one. 4 

Q When was the last time there was a major change to the 5 

safety program? 6 

A I’m not sure I understand the question. 7 

Q Would you consider this to be a major change or adding an 8 

extra fifth quarter bonus? 9 

A I think that was the major -- first major change or 10 

significant change since, I think, back in 2009. 11 

Q Okay.  What kind of change was there in 2009? 12 

A We actually changed and put the drivers on a -- on this 13 

type of safety plan where there was a more historic wholesale 14 

bonus plan rather what had been in the past like the refineries 15 

where they actually got quarterly bonuses. 16 

Q Okay.  I’m going to show you a document, Mr. Goode, that’s 17 

marked General Counsel’s 36.         18 

(General Counsel Exhibit 36 marked for identification) 19 

 MR. GIANNOPOULOS:  Your Honor, could I go off the record 20 

for maybe five minutes?  I have a series of documents, it might 21 

just be easier if I go off and mark them all and get them --  22 

 JUDGE McCARRICK:  Let’s go off the record. 23 

(Off record) 24 

 JUDGE McCARRICK:  Back on the record.   25 
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Q Mr. Goode, in your prior -- when I was talking to you 1 

earlier, you mentioned when you officially became aware that 2 

the Teamsters was the labor union that was interested in 3 

organizing your employees, when was that?  When did you 4 

officially become aware of that? 5 

A I received a letter. 6 

Q From the Teamsters? 7 

A Yes. 8 

Q Okay.  I believe that letter was introduced into evidence 9 

by Respondent, and I’m going to show you an exhibit, a document 10 

marked General Counsel’s 37.   11 

(General Counsel Exhibit 37 marked for identification) 12 

 JUDGE McCARRICK:  I believe 36 is next in order.   13 

 MR. GIANNOPOULOS:  I’m going to --  14 

 JUDGE McCARRICK:  You took it out? 15 

 MR. GIANNOPOULOS:  -- reserve 36 and --  16 

 JUDGE McCARRICK:  Alright. 17 

 MR. GIANNOPOULOS:  -- I will introduce it after I --  18 

 JUDGE McCARRICK:  Alright. 19 

 MR. GIANNOPOULOS:  Thank you. 20 

Q Mr. Goode --  21 

A Excuse me, you know this is two-sided, right? 22 

Q Yes.  I’ve handed you a document marked General Counsel’s 23 

37.  It’s a two-sided document.  I’m going to ask you to turn 24 

to page 2 first.  Do you recognize that document? 25 
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A Yes, I’ve seen this. 1 

Q Is this the letter that you were talking about? 2 

A This -- yes. 3 

Q Page 2 of General Counsel’s 37? 4 

A Page 2, yes. 5 

Q Okay.  Now, after you received page 2 of General Counsel’s 6 

37, you in turn drafted a letter to each of the employees that 7 

are named on page 2, right? 8 

A Correct. 9 

Q That letter that you drafted is on page 1. 10 

A Yes. 11 

Q That was sent out by you on September 20th, 2011, correct? 12 

A Yes. 13 

 MR. GIANNOPOULOS:  I will move for the admission of 14 

General Counsel’s 37, Your Honor. 15 

 MR. HIGH:  No objection, Your Honor. 16 

 JUDGE McCARRICK:  37 is received. 17 

(General Counsel Exhibit 37 received into evidence) 18 

Q Now, why did you send out your letter that’s on page 1 of 19 

General Counsel’s 37? 20 

A I just want to acknowledge that I had received the letter 21 

from the Teamsters.  I wanted to make sure that my employees 22 

understood all their rights that were available to them.   23 

Q Okay.  Did you send that out to all the drivers in 24 

Albuquerque and Gallup? 25 
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A No, I just sent it to the people that were named in the 1 

letter. 2 

Q Okay.  You got subsequent letters from the Teamsters 3 

naming more people, right? 4 

A Yes. 5 

Q Each time you got a letter from the Teamsters naming more 6 

people or different people, you would send those additional 7 

people named a letter identical to the one in General Counsel’s 8 

37, right? 9 

A Yes. 10 

Q Okay.  Why didn’t you want to inform all of your employees 11 

of the rights they had, just those individual people that were 12 

named in the Teamster letters? 13 

A I was just -- I got a letter naming certain employees and 14 

I responded to those employees. 15 

Q Okay.  But you got a letter from the union, right? 16 

A Uh-huh. 17 

Q You didn’t get a letter from each individual --  18 

A Actually, the letter went to Paul Foster.  It was 19 

forwarded to me because --  20 

Q Okay, why did you send your letter to the individual 21 

employees instead of to the union? 22 

A I wanted to make sure these employees knew that I 23 

understood their rights and I wanted to make sure they knew all 24 

the other avenues they have available through the company. 25 
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Q Okay.  Let’s turn to page 2 now, the letter from the 1 

union.  The last paragraph, not the line with the phone number, 2 

but the paragraph that says, “Should,” the right that the union 3 

is talking about in this paragraph are the rights of all 4 

employees under Section 7 of the National Labor Relations Act, 5 

right? 6 

A Yes. 7 

Q Okay.  On the front side letter that you’re sending out to 8 

the employees that were named in the Teamster letter, here on 9 

the second paragraph, you tell those individual employees that 10 

all wholesale employees have these same rights, right? 11 

A Yes. 12 

Q Then the second sentence says that, “Also, our employees 13 

have many resources available to them if they feel their rights 14 

have been violated.”  Do you see that? 15 

A Yes. 16 

Q These resources that you talk about, you give some 17 

examples, direct supervisors, correct? 18 

A Yes. 19 

Q Field managers, correct? 20 

A Yes. 21 

Q Human resource representatives, correct? 22 

A Yes. 23 

Q Human resources managers, correct? 24 

A Yes. 25 
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Q And the VP of human resources, right? 1 

A Yes. 2 

Q Or you?   3 

A Right. 4 

Q You’re informing these people that are identified on the 5 

organizing committee that if you feel your rights have been 6 

violated, you have these Western Refining resources available 7 

to you to come to, correct? 8 

A Yes. 9 

Q So, is it your testimony that if an employee on the 10 

organizing committee felt that he or she was suspended, in 11 

violation of the National Labor Relations Act, you expected 12 

that employee to come to their direct supervisor and tell them? 13 

 MR. HIGH:  Objection, argumentative. 14 

 JUDGE McCARRICK:  Overruled. 15 

A Yes. 16 

Q Even if it was that supervisor that suspended them? 17 

A If they didn’t want to go to that supervisor, they could 18 

go to the supervisor above him. 19 

Q So, same kind of question, if one of these employees felt 20 

that they were threatened by one of their supervisors, in 21 

violation of the National Labor Relations Act, you thought -- 22 

you wanted to inform that employee that they could go to HR. 23 

A Yes. 24 

Q What did you expect HR to do, file a charge with the 25 
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government accusing Western Refining of breaking the law?   1 

A No, I would expect that we could address whatever problems 2 

there are. 3 

Q Within the family, right? 4 

A Within the company, yes. 5 

Q I’m going to show you now General Counsel’s Exhibit 36.   6 

 MR. GIANNOPOULOS:  Your Honor, I move for admission of 37, 7 

both pages 1 and 2, if I didn’t already.    8 

 JUDGE McCARRICK:  It has been received. 9 

 MR. GIANNOPOULOS:  Okay. 10 

(Long pause) 11 

Q Mr. Goode, I’ve handed you a document marked General 12 

Counsel’s 36.  Do you recognize that document? 13 

A Yes. 14 

Q What is that document? 15 

A It’s a letter sent to all the drivers. 16 

Q About when did this letter go out? 17 

A I’m not sure of the date. 18 

Q Okay.  How about seasons?  So we talked about the summer 19 

of 2011, June or July, when you first heard rumors about a 20 

union.  Then we talked about the letter here that’s in General 21 

Counsel’s 37 that’s dated September 14th wherein the Teamsters 22 

are sending you --  23 

A I would assume it’s probably in the early fall. 24 

Q Okay.  Would it be after the Teamster letter? 25 
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A Yes, I’m assuming it would be. 1 

Q That first paragraph, it says, “We have received numerous 2 

complaints that our drivers are being solicited by union 3 

organizers when they are working,” and that you want this 4 

interference and harassment to stop.  Who was complaining to 5 

you about this interference and harassment? 6 

A Personally to me, nobody. 7 

Q Okay.  Do you have any personal knowledge of any 8 

complaints? 9 

A Personal, no. 10 

Q Okay.  How was it then that you sent this letter out? 11 

A Based on information I got from my management team, they -12 

- Pam Scott and the terminal manager said drivers well calling 13 

complaining about it. 14 

Q Okay.  So at least as you know, drivers were complaining 15 

to terminal managers, terminal managers were telling Pam Scott, 16 

and Pam Scott was telling you? 17 

A Yes. 18 

Q Who termed this interference and harassment?  Are those 19 

words from the drivers or are those your words? 20 

A The word, harassment, was told to Pam Scott. 21 

Q Okay. 22 

A The drivers felt they were being harassed and they --  23 

Q Do you know who told Pam Scott that? 24 

A No. 25 
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Q So this is secondhand, third-hand hearsay that resulted in 1 

this letter that’s General Counsel’s 36, right? 2 

A Yes. 3 

Q Okay.  Here, you’re telling drivers, the next paragraph -- 4 

let me go back to the first paragraph, “numerous complaints.”  5 

Can you tell me what numerous means?  How many is numerous? 6 

A I don’t have a number. 7 

Q Okay.  Do you know how many complaints the company 8 

received about drivers being solicited by union organizers when 9 

they’re working? 10 

A No. 11 

Q Okay.  In any event, you felt it was numerous and 12 

warranted the letter in 36 to go out, right? 13 

A Yes. 14 

Q Then the second sentence of the second paragraph, it says, 15 

“Our solicitation policy is very clear and states there is to 16 

be no solicitation of or by any employees when he or she is on 17 

working time,” correct? 18 

A Correct. 19 

Q Then you say, “Solicitation for any reason must be limited 20 

to breaks, lunchtimes or before or after work.  Violators of 21 

this policy are subject to disciplinary action,” right? 22 

A Yes. 23 

Q Now, when you sent this letter out reminding everyone 24 

about the solicitation policy because of these “numerous 25 
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complaints” about union organizers, you knew that drivers 1 

talked about all sorts of subjects every single day during 2 

working time, correct? 3 

A I knew? 4 

Q Yeah. 5 

A No. 6 

Q Is it your testimony that you didn’t know that during 7 

working time, drivers sit around and chit-chat with each other 8 

about non-work subjects? 9 

A Yeah, when they’re sitting around and waiting to load the 10 

truck, yes. 11 

Q Okay, you knew that, right? 12 

A Yeah. 13 

Q That’s common. 14 

A In a break area, yes. 15 

Q And that’s common in every workplace, right? 16 

 MR. HIGH:  Objection, lack of foundation. 17 

Q At least in your workplace. 18 

A In my workplace? 19 

Q Yeah, the drivers sit around and talk. 20 

A I don’t work with the drivers, sir. 21 

Q Okay.  But haven’t you ever seen two drivers walking -- 22 

let’s say they’re walking from the break room over to the rack, 23 

have you ever seen drivers in packs of two or three?   24 

A Yeah, they can talk, yes. 25 
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Q And they talk about sports, right? 1 

A I’m assuming, yes. 2 

Q And their girlfriends?  All sorts of subjects? 3 

A Most likely, yes. 4 

Q Okay.  But in any event, after these numerous complaints, 5 

you did send this letter in GC 36 out, correct? 6 

A Yes, sir. 7 

Q Okay. 8 

 MR. GIANNOPOULOS:  I move for the admission of 36, Your 9 

Honor, if I haven’t done so already.      10 

 MR. HIGH:  No objection. 11 

 JUDGE McCARRICK:  Alright, 36 is received. 12 

(General Counsel Exhibit 36 received into evidence) 13 

Q I’ll show you a document marked General Counsel’s 38.   14 

(General Counsel Exhibit 38 marked for identification) 15 

(Long pause) 16 

Q Mr. Goode, I’ve just handed you a document marked General 17 

Counsel’s 38.  Have you ever seen that document? 18 

A No, sir. 19 

Q You have not seen that? 20 

A No. 21 

Q Okay.   22 

 MR. GIANNOPOULOS:  Your Honor, we’ll get that in with 23 

another witness. 24 

 JUDGE McCARRICK:  Alright.  25 
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Q I’m going to show you a document marked General Counsel’s 1 

39.   2 

(General Counsel Exhibit 39 marked for identification) 3 

(Long pause) 4 

Q Mr. Goode, I’ve handed you General Counsel’s 39.  Have you 5 

ever seen this document? 6 

A I believe I saw it while we were producing documents. 7 

Q Okay.  And this is one of the business records from the 8 

company, right?  It’s an inner office memorandum? 9 

A Yes. 10 

Q It’s summarizing the pay to finish product drivers.  This 11 

is the pay change that we were talking about earlier today, 12 

right, in September of 2008? 13 

A Yes. 14 

Q Finish product drivers, explain to me what finish product 15 

drivers do. 16 

A In the context, finish product, we’re talking about the 17 

transport drivers that deliver gasoline, diesel fuel to service 18 

stations, deliver it to mining accounts.  Sometimes they’ll 19 

haul jet -- we have --  20 

 JUDGE McCARRICK:  Aviation fuel? 21 

 WITNESS:  Aviation fuel. 22 

A Then trans-mix and oil sometimes. 23 

Q Okay.   24 

 MR. GIANNOPOULOS:  I’ll move for the admission of 39.    25 
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 MR. HIGH:  No objection. 1 

 JUDGE McCARRICK:  39 is received. 2 

(General Counsel Exhibit 39 received into evidence) 3 

Q Did the crude drivers also -- the lube and crude drivers 4 

also get a pay increase? 5 

A Yes. 6 

Q Is it similar to the increase in 39? 7 

A The crude drivers was a different -- yeah, there was a pay 8 

increase that was changed for them, yes. 9 

JUDGE McCARRICK:  Was it a different formula? 10 

WITNESS:  Yes, they’re slightly different, but it’s a 11 

mileage rate and they also get different percentages, the way 12 

that’s calculated. 13 

Q Was it a structural change like the drivers got that the 14 

finish product drivers got with -- you said the bans and such? 15 

 MR. HIGH:  Objection, form. 16 

 JUDGE McCARRICK:  Basis?  Form?   17 

 MR. HIGH:  He called it structural change.  I don’t know 18 

what that means. 19 

 JUDGE McCARRICK:  Sustained. 20 

Q Was it similar to the change that finish product drivers 21 

got? 22 

A We adjusted the rates, I believe, yes. 23 

Q Okay.  Was that also based on the issues that the crude 24 

drivers, the lube drivers had brought up, right? 25 
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A What do you mean by issues? 1 

Q You testified earlier that the finish product drivers had 2 

concerns about wait times and their pay bans, correct? 3 

A Yes. 4 

Q And you tried to change that.  Did the crude and lube 5 

drivers also have similar concerns? 6 

A The crude drivers, it was pretty much market-based.  There 7 

was a lot of activity in west Texas and North Dakota that was 8 

putting pressure on that workforce. 9 

Q Where do the crude drivers -- what do they do?  Maybe 10 

that’s a good way -- we can take a step back. 11 

A Crude drivers, they’ll haul truck-trailer combinations.  12 

They’ll go out into the crude field, offer -- go to a producing 13 

well and load with crude oil. 14 

Q And bring it back to the refinery? 15 

A Bring it back to a pumping station --  16 

Q Okay. 17 

A -- injection point. 18 

Q How about the lube drivers? 19 

A Lube drivers, they are an hourly paid driver.  They’ll 20 

deliver product in stake bed trucks.  Some of them are a tank 21 

wagon or body load truck.  They’ll go to car dealerships, 22 

construction yards, out in production fields. 23 

Q In Albuquerque -- are there crude drivers in Albuquerque 24 

and lube drivers? 25 
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A No crude drivers in Albuquerque.  There are lube drivers. 1 

Q About how many lube drivers? 2 

A I think there might be three or four. 3 

Q And how about in Gallup Cinesa? 4 

A There’s only fuel. 5 

Q How about in Bloomfield? 6 

A Bloomfield has all three type drivers, crude, transport 7 

and lube drivers. 8 

Q About how many of each are there in Bloomfield? 9 

A It would just be a guess, probably --  10 

 JUDGE McCARRICK:  I don’t want you to speculate, sir. 11 

 WITNESS:  Okay. 12 

 JUDGE McCARRICK:  That doesn’t assist us. 13 

Q Do you know how many drivers are in Bloomfield? 14 

A I don’t know the headcount. 15 

Q Okay.  Do you know how they’re separated?  Are there 10% 16 

crude, 20% lube, 70% finished or -- if you know? 17 

A It’ll just be a guess. 18 

Q Okay.  Now, you mentioned trans-mix, and this document 19 

also mentions trans-mix.  Explain to me please what trans-mix 20 

is. 21 

A A trans-mix --  22 

Q Or maybe I can --  23 

A Do you know what it is? 24 

Q Tell me if I’m wrong.  It’s my understanding that trans-25 
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mix is after -- let’s say a certain product comes up a 1 

pipeline, right?  That product is finished, they want to send 2 

another product up the pipeline, they flush it out with water. 3 

A It’s a comingling of the two products.  It might --  4 

Q Of two products. 5 

A -- be diesel and gasoline --  6 

Q Sure. 7 

A -- and you know by pumping speed and pressures.  You 8 

direct a certain amount into the trans-mix. 9 

Q It’s basically the buffer. 10 

A Correct, between the two batches. 11 

Q Between the two batches of different product. 12 

A Correct. 13 

Q Because you need to have a pristine batch before you can 14 

start? 15 

A Yes, before you can sell it. 16 

Q Okay.  That trans-mix, what do drivers do?  How do drivers 17 

-- how are drivers involved with transporting trans-mix?  Just 18 

tell us where they take it to. 19 

A They’ll take it from the Albuquerque terminal back to the 20 

Gallup. 21 

Q Okay. 22 

A They can take it from Tucson back to El Paso, depending on 23 

where we want to run. 24 

Q When they do that, do they unload it up there?  Is there 25 
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an unloading station? 1 

A At Gallup, yes, sir. 2 

Q That’s separate from the rack?   3 

A Yes, it’s in the same general area.  4 

 JUDGE McCARRICK:  Just so I understand, this trans-mix is 5 

coming to the -- to where the racks are located? 6 

 WITNESS:  Yeah, it’s coming to the Albuquerque terminal or 7 

it could be --  8 

 JUDGE McCARRICK:  It could be in Gallup? 9 

 WITNESS:  No, it wouldn’t be in Gallup.  Gallup has a 10 

refinery.  It’s --  11 

Q You have a pipeline, right, from El Paso -- there’s a 12 

pipeline that goes from El Paso to Albuquerque? 13 

A Yes, there’s -- the plains pipeline comes from El Paso to 14 

Albuquerque. 15 

 JUDGE McCARRICK:  Finished product comes through that 16 

pipeline? 17 

 WITNESS:  Pipeline.  As the finished product is coming, 18 

Judge, you’ve got that interface.  That’s the trans-mix. 19 

 JUDGE McCARRICK:  I understand.  That’s taken back to the 20 

refinery? 21 

 WITNESS:  Right, and we refine it. 22 

 JUDGE McCARRICK:  And then -- 23 

 WITNESS:  It’s put back into a screen to re-refine it.   24 

Q I was just going to ask you, at that Gallup location -- 25 
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I’m going to show you the overhead and see you can do a better 1 

job of identifying for us where the trans-mix would be 2 

offloaded with respect to the -- with respect to the rack.   3 

 MR. GIANNOPOULOS:  If I could approach the witness, Your 4 

Honor, and --  5 

 JUDGE McCARRICK:  Go ahead. 6 

 MR. GIANNOPOULOS:  I’m not sure if my copy has all the 7 

numbers that are on it.   8 

 JUDGE McCARRICK:  Is this 26? 9 

 MR. GIANNOPOULOS:  Yeah. 10 

 JUDGE McCARRICK:  I’ve got --  11 

 MR. GIANNOPOULOS:  I have a 1 and a 2 on --  12 

 JUDGE McCARRICK:  Yeah, that’s all I’ve got on mine, on 13 

26(a).  26(c) may have a 1 on it also.  I think the only one I 14 

have marked is 26(a).   15 

(Long pause) 16 

 MR. GIANNOPOULOS:  Mr. High, if you want to step up and 17 

ask the witness --  18 

 MR. HIGH:  Which one are you going to --  19 

 MR. GIANNOPOULOS:  I’m going to ask him on 26(b). 20 

 MR. HIGH:  Alright. 21 

Q Mr. Goode, I’m showing you what’s been marked as 26(b).  22 

If you could please point out to me to the best of your 23 

knowledge of where the rack is, and I guess put a no. 1 on 24 

there, on 26(b). 25 
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A Okay.  The loading rack, if I’ve gotten this correct, is 1 

right there.   2 

Q Could you put a 1?   3 

 MR. GIANNOPOULOS:  Let the record show it’s to the bottom 4 

left of -- I’ll show you, Your Honor. 5 

A The trans-mix unloading would take place right about here. 6 

Q There’s an X there.  Is there another unloading station 7 

where drivers can unload anything else? 8 

A Well, that’s also where they’d unload ethanol over there, 9 

or methanol, depending on some of the products we truck in. 10 

Q Okay.   11 

A That would go there. 12 

Q And that’s the only unloading --  13 

A Yeah. 14 

Q -- place in that area? 15 

A Yes, we were talking about upgrading, but the last time 16 

was in Gallup.  That’s where it was. 17 

Q Okay.   18 

 JUDGE McCARRICK:  Have you designated the --  19 

 WITNESS:  I put an X. 20 

 MR. GIANNOPOULOS:  He put an X where the unloading area 21 

is.   22 

 JUDGE McCARRICK:  Okay. 23 

 MR. GIANNOPOULOS:  Can we take a second, Your Honor, to 24 

mark --  25 
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 JUDGE McCARRICK:  Yeah, and mark them for the reporter. 1 

(Long pause) 2 

Q Mr. Goode, can you identify where the break room is?  I 3 

probably should’ve done that when I was up there.  There was 4 

some talk about the drivers’ break room on that map.  When you 5 

see it, maybe you can put a circle. 6 

A It’s going to be almost right at the bottom of where I had 7 

the 1.  It’s right there.  It’s really --  8 

Q Okay, that’s fine.  If you can’t, I’ll try to do a better 9 

job with my overhead exhibit. 10 

 MR. HIGH:  Did the witness say he could not --  11 

 MR. GIANNOPOULOS:  He --  12 

 WITNESS:  I couldn’t identify it.   13 

(Long pause) 14 

 MR. GIANNOPOULOS:  Your Honor, I move for the admission of 15 

39 if I didn’t do so. 16 

 JUDGE McCARRICK:  I think it has been received. 17 

 MR. GIANNOPOULOS:  Okay. 18 

 JUDGE McCARRICK:  If it’s not, I assume you have no 19 

objection? 20 

 MR. HIGH:  I have no objection.   21 

 JUDGE McCARRICK:  If I haven’t received it, it is now. 22 

(Long pause) 23 

 JUDGE McCARRICK:  Are you getting into another topic now? 24 

 MR. GIANNOPOULOS:  Same general related topic, Your Honor.   25 
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 JUDGE McCARRICK:  We’ve been on the record for over an 1 

hour and a half without a substantial break.  Let’s --  2 

 MR. GIANNOPOULOS:  Okay, this would be a good transition 3 

point. 4 

 JUDGE McCARRICK:  Alright. 5 

 MR. GIANNOPOULOS:  Thank you.   6 

 JUDGE McCARRICK:  We’ll be back on the record at ten after 7 

3:00. 8 

(Off record) 9 

 JUDGE McCARRICK:  Back on the record.  Mr. Giannopoulos? 10 

 MR. GIANNOPOULOS:  Yes, thank you. 11 

Q Mr. Goode, I want to go back for a second to the Zero Club 12 

that we were talking about. 13 

A Yes. 14 

Q That’s the 36-month with no points, right? 15 

A Yes, with no safety-related issues. 16 

Q I’m sorry? 17 

A No safety-related issues. 18 

Q Okay.  You get an extra bonus of $625, right? 19 

A Yes. 20 

Q Now, that Zero Club was meant as an incentive for drivers 21 

to drive safe in the future, right? 22 

A Correct. 23 

Q So, you wanted them to know that, hey, if I can go 36 24 

months, I’m going to get this extra bonus, correct? 25 
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A Correct. 1 

Q If it was meant as an incentive for drivers to drive 2 

safely in the future, why did you give drivers the $625 in 3 

January of 2012? 4 

A Because they had already accomplished it.   5 

Q So that was as a reward for driving safety the past 36 6 

months, right? 7 

A Yes. 8 

Q That’s the first time that’s ever happened, right? 9 

A Yes. 10 

Q Okay.  I’ll show you a document that’s marked my next line 11 

--  12 

 MR. GIANNOPOULOS:  I’m sorry? 13 

 JUDGE McCARRICK:  40. 14 

 MR. GIANNOPOULOS:  40. 15 

(Long pause) 16 

Q As I’m marking this, when you implemented that program, 17 

did you discuss the reward for driving safely in the past 36 18 

months with anyone on the management team? 19 

A Which management team? 20 

Q I withdraw.  I finished marking it.   21 

(Long pause) 22 

Q Mr. Goode, I’m showing you a document marked General 23 

Counsel’s 40 that we received from the subpoenaed documents.  24 

I’m going to ask you to look through that and tell me if you’ve 25 
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ever seen this email chain before.  And before I do that, I 1 

want you to go to the very top there where it says From and To.  2 

Where it says From, Chris Proctor at the top, Chris Proctor 3 

reports to you, correct? 4 

(General Counsel Exhibit 40 marked for identification) 5 

A Correct. 6 

Q Pam Scott is Pamela Scott, the HR person, right? 7 

A Correct. 8 

Q And that’s your name on there, correct? 9 

A Yes. 10 

Q Okay.  This email, for the record, is dated June 30th, 11 

2012 (sic), 6:12 a.m. at the very top.  Take a look at that --  12 

A Yes. 13 

Q -- let me know when you’ve finished looking at it. 14 

(Long pause) 15 

A Yes. 16 

Q Did you receive email chain? 17 

A I saw it. 18 

Q Okay. 19 

 MR. GIANNOPOULOS:  I’m going to move for the admission of 20 

General Counsel’s 40, Your Honor. 21 

MR. HIGH:  No objection. 22 

 JUDGE McCARRICK:  40 is received. 23 

(General Counsel Exhibit 40 received into evidence) 24 

Q Now let’s move down to the very bottom of the email chain.  25 
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It flips over to the second page.  It says From Sam Bagby to 1 

Todd Burdine.  Who are those two people? 2 

A Sam Bagby, I believe is the terminal manager for Groendyke 3 

Transportation in Albuquerque. 4 

Q What’s Groendyke? 5 

A Groendyke is a common carrier. 6 

Q Who’s Todd Burdine? 7 

A Burdine at this time was the manager of the logistics 8 

center. 9 

Q For who? 10 

A Western Refining. 11 

Q For Western, okay. 12 

 JUDGE McCARRICK:  I’m sorry, he was in what --  13 

 WITNESS:  The logistics center manager. 14 

 JUDGE McCARRICK:  Where was that? 15 

 WITNESS:  He’s office-d in Tempe. 16 

Q Now, the common carries -- do you consider common carriers 17 

to be competitors or -- I’m not sure what the better term is, 18 

contractors you would use? 19 

A Common carrier is a vendor that we’d use. 20 

Q A vendor? 21 

A Yeah. 22 

Q They’re not competitors? 23 

A They don’t sell fuel. 24 

Q Okay.  At least in this email, Mr. Bagby, the guy from 25 
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Groendyke, is telling Mr. Burdine, the person for Western, that 1 

someone named Karpee just called saying his close friend at 2 

Western, a driver, called him, told him some of the drivers at 3 

Western were handing out union cards and wanted his friend to 4 

sign one.  His friend says that the Western manager having a 5 

meeting with the drivers tomorrow at 5:00 p.m.   6 

 Is this one of the rumors that you had received back in 7 

the summer of 2011 about union activity? 8 

A Yes, as I said earlier. 9 

Q Okay.  Did Western managers have a meeting with drivers at 10 

5:00 p.m., as it says on the very bottom of that email? 11 

A I’m assuming they did. 12 

Q Did you talk about potential union activity among the 13 

drivers back then, if you recall? 14 

A As I recall, I wanted to know what’s going on. 15 

Q As the best of your recollection, where did this meeting 16 

take place? 17 

A Could you clarify which meeting you’re talking about?  18 

Q After you received this email, after you saw the email, 19 

General Counsel’s 40, you said you wanted to know what’s going 20 

on.  Did you meet with your managers? 21 

A It was more of a conversation, you know, follow-up, asked 22 

Chris Proctor to find out what was going on.   23 

Q Did Chris Proctor do that? 24 

A Yes. 25 
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Q What, to your knowledge, did Chris Proctor do?  Did he get 1 

back to you?  Did he report back to you with what he found out? 2 

A He gave me a summary of what he thought was happening. 3 

Q What did Chris Proctor tell you? 4 

A That there was, you know, activity, you know, people 5 

talking about joining a union. 6 

Q About joining what? 7 

A Talking about organizing a union. 8 

Q Okay.  Where did he tell you that was taking place? 9 

A He said it was here in Albuquerque.   10 

Q Among the drivers? 11 

A Yes. 12 

Q Okay.  When you heard that, which union did you think in 13 

your mind they were talking about? 14 

A I didn’t know. 15 

Q You didn’t know, but you had a suspicion it was the 16 

Teamsters, right? 17 

A Probably was. 18 

Q Yeah, I mean --  19 

A They tried to --  20 

Q Sure. 21 

A -- organize in 2008.  It wasn’t a great leap of faith. 22 

Q Right, there’s no reason the Pilots Association should be 23 

down organizing your drivers, right? 24 

A I wouldn’t think they would. 25 
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Q Okay.  Did the company do anything after they heard about 1 

this?  Were there any action plans that were implemented?  I 2 

mean, what, if anything, did you do after you heard about this? 3 

A We talked amongst ourselves as managers as to asking why 4 

would the drivers want to unionize.   5 

Q Did you come up with some ideas as to why you thought -- 6 

what you thought the issues were as a management team? 7 

A I don’t think we came up with any concrete deal. 8 

Q What were some of the topics that were discussed? 9 

A We wanted to understand what, you know -- what, if 10 

anything, was causing dissatisfaction, so we wanted to talk to 11 

the drivers and find out. 12 

Q Did you do that? 13 

A Yes, we had a meeting. 14 

Q When did you go talk to the drivers to find out what was 15 

going on, what was the cause of their dissatisfaction?  When 16 

was the first meeting? 17 

A I don’t recall, I didn’t conduct those meetings. 18 

Q Who conducted those meetings? 19 

A I asked my managers, Chris Proctor and Pam to hold 20 

meetings to get a sense of what was going on. 21 

Q They did that, right? 22 

A Yes. 23 

Q They went out amongst the drivers and they held meetings 24 

to find out what the drivers’ problems were to cause them to be 25 
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interested in a union again, right? 1 

A Yeah, they were trying to find out what was -- what, if 2 

any, was causing discontent among the employees. 3 

Q Because there’s no reason for drivers to go to the union 4 

if they’re content, right? 5 

A I wouldn’t think so. 6 

Q Alright.  What feedback did you get from your managers?  7 

What were they telling you? 8 

A There were concerns about compensation. 9 

Q Okay. 10 

A Concern about issues at the loading rack, that kind of 11 

stuff. 12 

Q Okay.  What were the compensation concerns? 13 

A Drivers didn’t feel they were being compensated fairly. 14 

Q They wanted more money? 15 

A Yeah. 16 

Q How about concerns with the way the safety bonus was being 17 

administered, that they didn’t know from one day to the next if 18 

they could get their yearly bonus?  Was that one of the 19 

concerns? 20 

A One -- that was one of the issues that they wanted -- 21 

there seemed be some ambiguity as to how a bonus was 22 

administered. 23 

Q Okay.  How about the wait time at the rack?  Was that one 24 

of the issues? 25 
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A I’ve heard that --  1 

Q Okay. 2 

A -- for years. 3 

Q After you got this feedback, what, if anything, did the 4 

management team do? 5 

A As I said, we did our annual review of the marketplace to 6 

see what the market had done relative to compensation for the 7 

drivers.  We looked at what was -- you know, why they felt 8 

there was ambiguity relative to the bonus plan.  We worked with 9 

the people at the Gallup refinery to see what we could do to 10 

alleviate congestion at the rack.   11 

Q You tried -- in an effort to address those concerns, 12 

right? 13 

A Yes, sir. 14 

Q Okay.   15 

 MR. GIANNOPOULOS:  One second, Your Honor, I’m looking for 16 

an exhibit.   17 

(Long pause) 18 

Q I show you a document that’s marked General Counsel’s 41.   19 

(General Counsel Exhibit 41 marked for identification) 20 

(Long pause) 21 

Q I’ve just handed you a copy of a document marked General 22 

Counsel’s 41, Mr. Goode.  Again, this is an email chain.  It’s 23 

a two-page document, these are back-to-back.  I’m going to give 24 

you a second to look through the whole document and let me know 25 
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when you’re done looking at it. 1 

(Long pause) 2 

A Yeah. 3 

Q Okay.  Now, Mr. Goode, this is an email chain.  4 

Unfortunately, this is the only document I have with the 5 

emails.  It came from the subpoenaed documents.  I want you to 6 

focus on the lower half of the first page because I don’t see 7 

your name on the top of the email.  That just says From Pam 8 

Scott to Victor Rueda.  Who is Victor Rueda, by the way? 9 

A He’s the vice president of human resources. 10 

Q Okay.  Where is Victor Rueda located? 11 

A He’s in Tempe now. 12 

Q In Tempe.  Now, Victor Rueda is vice president of human 13 

resources.  He is over Western Refining Southwest. 14 

A Yes. 15 

Q Okay.  So start from the middle half of this -- of GC 41, 16 

page 1, on down where it says From Todd Burdine to Pamela Scott 17 

and Kevin Goode, cc Chris Proctor.  Who is Todd Burdine? 18 

A He’s the manager of the logistics center.  He’s the same 19 

guy we talked about --  20 

Q Okay. 21 

A -- minute ago. 22 

Q Very good.  We know who Chris Proctor is and who Pamela 23 

Scott is.  Let’s go down one more.  This is Sam Bagby.  Did you 24 

receive this email starting from the middle half? 25 
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A Yeah, obviously.  I was copied on it. 1 

Q There’s an email from Sam Bagby to Todd.  It says, FYI, 2 

and he’s forwarding an email from a guy named Neil Selman to 3 

Sam Bagby.  Do you know who Neil Selman is? 4 

A I don’t know Neil Selman, but his title is on the bottom 5 

of the email. 6 

Q Okay, but you don’t know who he is? 7 

A I don’t know. 8 

Q Okay.  Apparently Neil is sending this email to Sam Bagby, 9 

and that first line says, “Darryl talked to his cousin some 10 

more.  He reports that the union had a barbeque at someone’s 11 

home last Thursday.  The Cinesa and Albuquerque drivers are on 12 

board.  The Bloomfield drivers are holding things up.”   13 

 Then he goes on about their primary complaint.  They have 14 

a lot of Western drivers sitting while they’re outside the 15 

carrier --  16 

 JUDGE McCARRICK:  The document will speak for itself. 17 

 MR. GIANNOPOULOS:  It speaks for itself. 18 

Q But they’re talking about the union drive with respect to 19 

the Western drivers, at least that’s what it appears, right? 20 

A Yes. 21 

Q Now, the very bottom of that -- well, the top says Darryl 22 

talked to his cousin, and then that last line says, Darryl 23 

advises they’re after his cousin pretty hard and he’s going to 24 

the next meeting to get more information.  Do you know who 25 
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Darryl is? 1 

A No. 2 

Q Do you know who Darryl’s cousin is? 3 

A No. 4 

Q Okay.  This is sent to you and the top of the email talks 5 

about a pay proposal.  The pay process wasn’t halted because of 6 

this email, correct? 7 

A Correct. 8 

Q Were you informed -- did you have a discussion with Pam 9 

Scott after you got this email about what, apparently, Darryl’s 10 

cousin is telling Darryl what’s going on?   11 

A This is dated in the middle of August.  When I had my town 12 

hall meeting in July, we said we’d get back to the drivers in 13 

30 days. 14 

Q Okay. 15 

A And that’s about -- we said 30 to 45 days. 16 

Q Okay. 17 

A So, yes.  And we just proceeded with what we wanted to do. 18 

Q You just proceeded with the plan --  19 

A Right.   20 

Q -- you decided to put in place?  Okay.   21 

 MR. GIANNOPOULOS:  Your Honor, I move for the admission of 22 

General Counsel’s 41.  Obviously that top half of the email, he 23 

said he discussed it.  We’ll get some more in with Ms. Scott.   24 

 JUDGE McCARRICK:  So --  25 
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 MR. GIANNOPOULOS:  For the entire document.  If there’s an 1 

objection, this came from the subpoenaed documents. 2 

 JUDGE McCARRICK:  You’re offering --  3 

 MR. GIANNOPOULOS:  I’m offering the whole thing, quite 4 

honestly. 5 

 JUDGE McCARRICK:  Alright.  Any objection? 6 

 MR. HIGH:  No, no, I guess I have no objection. 7 

 JUDGE McCARRICK:  Alright.  41 is received. 8 

(General Counsel Exhibit 41 received into evidence) 9 

(Long pause) 10 

Q I’m going to show you a document marked General Counsel’s 11 

42.   12 

(General Counsel Exhibit 42 marked for identification) 13 

(Long pause) 14 

Q Mr. Goode, I’m handing you a document marked General 15 

Counsel’s 42.  This again is an email chain.  Your name is at 16 

the very top of this email.  It’s dated August 25th, 2011.  17 

Could I ask you to please look that document over and let me 18 

know when you’ve finished looking at that. 19 

(Long pause) 20 

A Yeah. 21 

Q Okay.  You received this email chain, correct? 22 

A Yes. 23 

Q At the very back, if you go back, we talked about Lynn 24 

Milton.  He’s the senior transport supervisor at Bloomfield. 25 
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A Correct. 1 

Q At least at the time.  Mr. Milton is informing Mr. 2 

Curtwright and Eric Burnham that Ever R.  -- that’s Ever 3 

Rodriguez, right? 4 

A I would assume. 5 

Q Okay.  His name’s in that email, was up in Bloomfield with 6 

a union representative --  7 

 MR. HIGH:  Excuse me, Your Honor, could I ask that he 8 

offer the document before he starts asking questions about it? 9 

MR. GIANNOPOULOS:  I’m sorry.  I move for the admission of 10 

42.   11 

MR. HIGH:  We would object, Your Honor.  I don’t know if 12 

we’re just going to sit here and talk about emails all day or 13 

not, but if we are, we’re filling up the record with hearsay.  14 

By using email under the claim that they’re company documents, 15 

all he’s doing is offering what is clearly hearsay statements 16 

into the record without having to call the witnesses. 17 

JUDGE McCARRICK:  They come in as admissions. 18 

MR. GIANNOPOULOS:  They’re admissions of party opponent, 19 

Your Honor. 20 

JUDGE McCARRICK:  Yeah, they come in as admissions and 21 

business records.  I’ll receive 42. 22 

(General Counsel Exhibit 42 received into evidence) 23 

Q So, at least back in August, you were getting -- 24 

 MR. HIGH:  Excuse me, 42? 25 
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 JUDGE McCARRICK:  42, yes, sir. 1 

 MR. HIGH:  Okay. 2 

Q At least back in late August 2005 (sic), you were getting 3 

updates from your managers and reports from the field as to 4 

which individuals were engaging in union activity, right?   5 

A This is one, yes. 6 

Q And you got others, correct? 7 

A Yes, I got other emails. 8 

Q Who else were named in some of these emails? 9 

A In the emails, I’m not sure.  I know Kevin Taddy’s name 10 

was mentioned. 11 

Q Who else was mentioned in the timeframe of the late 12 

summer, early fall of 2011 as drivers being engaged in union 13 

activity, before you got the letter from the Teamsters?  What 14 

names were you hearing? 15 

A Pretty much the ones I recall are Kevin Taddy and Ever 16 

Rodriguez. 17 

Q The top of this email says -- this is now from you to 18 

Scott Stevens.  Again, Scott Stevens is an HR guy in Tempe? 19 

A He’s my supervisor.  He’s a senior vice president of South 20 

Western. 21 

Q Okay.  You say, “Scott, it’s been an interesting 22 

afternoon.  I will fill you in on the details and next steps 23 

tomorrow.”  What was interesting about your afternoon? 24 

A I’m not sure.  There were a lot of things that go on in my 25 
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office besides this, so I don’t know what I was talking about. 1 

Q Okay.  It wasn’t having anything to do with any union 2 

activity by your --  3 

A It could’ve been -- I don’t know what it means. 4 

Q Okay.  At least you forwarded it on, this email? 5 

A Right. 6 

Q And it says, “I will fill you in on the details and next 7 

steps tomorrow.”  What next steps were you going to take?  What 8 

next steps did you fill in Mr. Scott (sic) about?  I’m sorry, 9 

Mr. Scott Stevens about? 10 

A Just shared with him the information we had gotten --  11 

Q Okay. 12 

A -- that Lynn was aware of it.  Ever was in Bloomfield. 13 

Q What were the next steps that you took or the company 14 

took? 15 

A At that time, we were still talking about educating the 16 

supervisors, making sure the supervisors knew how they should 17 

talk to the employees, recognizing their right to organize, how 18 

we’re going to deal with that. 19 

Q I’ll show you a document that’s marked General Counsel’s 20 

43.   21 

(General Counsel Exhibit 43 marked for identification) 22 

(Long pause) 23 

 MR. GIANNOPOULOS:  One second.   24 

Q I’m handing you a document marked General Counsel’s 43, 25 
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Mr. Goode. 1 

A Thank you. 2 

Q This is an email from Pam Scott, dated September 27th, 3 

2011, to a variety of people, including yourself.  Let me know 4 

when you’ve had a chance to look at this. 5 

A Okay. 6 

Q We’ve gone through a bunch of the people.  Did you receive 7 

this email? 8 

A Yes. 9 

Q Okay. 10 

 MR. GIANNOPOULOS:  I move for the admission of General 11 

Counsel’s 43, Your Honor. 12 

 JUDGE McCARRICK:  Any objection? 13 

 MR. HIGH:  No objection. 14 

 JUDGE McCARRICK:  43 is received. 15 

(General Counsel Exhibit 43 received into evidence) 16 

Q Now, we’ve gone through a list of people, who refers to 17 

who, and a bunch of names.  I just want to cover a few names 18 

that I don’t think we’ve touched upon.  The first is David 19 

Townsend.  At least I don’t recall his name coming up.  Could 20 

you tell me who Mr. Townsend is? 21 

A David Townsend, at that time, was a terminal manager in 22 

Gallup. 23 

Q His title changed since then? 24 

A He’s a field supervisor right now.   25 
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Q Is that above terminal manager in the hierarchy? 1 

A He’s reporting to Darryl Hampton, a terminal manager in 2 

Gallup. 3 

Q So he, in essence, was demoted? 4 

A I wouldn’t say he was demoted.  He was just put in a 5 

different position. 6 

Q So he’s now what? 7 

A Field supervisor. 8 

Q When Mr. Townsend was the terminal managers, the field 9 

supervisors reported to him? 10 

A We didn’t have a field supervisor --  11 

Q You didn’t have field supervisors? 12 

A In Gallup. 13 

Q What were the duties of the terminal manager at the time 14 

Mr. Townsend was terminal manager? 15 

A Responsible for the fleet operations, making sure the 16 

drivers had delivered the loads on time.   17 

Q What is the responsibility of the terminal manager now? 18 

A Pretty much the same thing. 19 

Q What does a field supervisor do? 20 

A A field supervisor is going to be out, observing the 21 

drivers, seeing them out on the road and making sure we’re 22 

operating safely. 23 

Q When did Mr. Townsend go from terminal manager to field 24 

supervisor? 25 
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A Probably March of this year. 1 

Q March of 2012? 2 

A Yes. 3 

Q What was the reason behind that, if you know? 4 

A We felt we needed to have more visibility, more field 5 

supervision. 6 

Q Okay.  This email, who’s Mike Gailey? 7 

A Mike Gailey’s a terminal manager in El Paso. 8 

Q Around this time, did you become aware that three of the 9 

drivers that had received one of your letters had told Mike 10 

Gailey that they were not part of the union’s organizing drive 11 

and asked that their names be given to the company? 12 

A That’s what the email said, yes. 13 

Q Do you know which three drivers we’re talking about? 14 

A No. 15 

Q Did anyone ever tell you what the names of the drivers 16 

were? 17 

A They mentioned them, I didn’t write it down, I don’t know. 18 

Q You didn’t write it down.  The letter that this email 19 

refers to is the letter you sent in General Counsel’s 37, or a 20 

similar letter, to one of the employees named as a member of 21 

the organizing campaign. 22 

A It would be the same letter, just different names in it. 23 

Q Okay.  That last sentence says, “If any other drivers come 24 

and talk about the letter received by Kevin, please let me 25 
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know.”  Do you know why the company would want to know if any 1 

of the drivers mentioned in the organizing committee comes and 2 

talks to a manager about your letter? 3 

A I don’t know, I didn’t write the email, sir. 4 

Q Okay.  Did you have any discussions about that with Pam?  5 

You’re copied on it. 6 

A I asked who the drivers were, she told me --  7 

Q Okay.  But --  8 

A -- who they were. 9 

Q You wanted to know, though, in the future if any other 10 

driver comes forward that was named as part of the organizing 11 

committee and they came forward and told a supervisor, hey, I’m 12 

not on the organizing committee, you want to know that, right? 13 

A I didn’t say I wanted to know that. 14 

Q The company wanted to know that. 15 

A Yes. 16 

Q Why would the company want to know that? 17 

A Just trying to figure out who was organizing and try to 18 

understand why they wanted to organize. 19 

Q Okay. 20 

A We’ve --  21 

Q That was a major concern, right? 22 

A It’s a concern. 23 

Q Okay.   24 

 MR. GIANNOPOULOS:  I move for the admission, Your Honor, 25 
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of 43 if I didn’t. 1 

 JUDGE McCARRICK:  It’s been received. 2 

Q I’ll show you a document that’s marked General Counsel’s 3 

44. 4 

(General Counsel Exhibit 44 marked for identification) 5 

(Long pause) 6 

Q I want to ask you this before I do that, do you remember 7 

if there was a meeting on September 22nd, 2011 where company 8 

managers called in to discuss union activity? 9 

A I can’t remember. 10 

Q Okay.  Is there anything that might help you remember? 11 

A I have my calendar in front me. 12 

Q Okay.  I’m going to show you General Counsel’s 44.   13 

(Long pause) 14 

Q I handed you a document marked General Counsel’s 44.  Let 15 

me ask you to look that over and then tell me after you’ve 16 

looked at that if this has refreshed your recollection as to 17 

whether there was a call-in meeting regarding union activity on 18 

September 22nd, 2011. 19 

A Yeah, obviously there was.  This is a meeting request.  20 

I’m not on it. 21 

Q Yeah, I’m just asking if it refreshes your memory if there 22 

was a meeting on that day. 23 

A I wasn’t a participant, I don’t know. 24 

Q If it doesn’t refresh your memory, then you can tell me 25 
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so, that’s fine. 1 

A No, I don’t know. 2 

Q Okay.  Did you --  3 

 MR. GIANNOPOULOS:  I’m going to leave that marked, Your 4 

Honor.  I’m going to get it in with someone else. 5 

Q Did you participate in a variety of call-in meetings with 6 

your managers discussing union activity around the timeframe of 7 

July of 2011, say up until, you know --  8 

A There might’ve been one or two, yes. 9 

Q Just one or two?  10 

A Call-in meetings like that, yes. 11 

Q You have call-in meetings, right, discussing the union 12 

with your managers?  That’s correct? 13 

 JUDGE McCARRICK:  I take it a call-in meeting is a 14 

teleconference?   15 

 MR. GIANNOPOULOS:  Teleconference.   16 

 JUDGE McCARRICK:  Is that right, sir? 17 

 WITNESS:  I believe that’s what he’s referring to.   18 

A I might’ve had one of those. 19 

Q One?  You had some face-to-face meetings with your 20 

managers and supervisors from the timeframe of July 2011 up 21 

until today, talking about the union organizing drive, right? 22 

A I had several meetings, yes. 23 

Q Okay.  At some point in time, the company hired a group 24 

of consultants, correct, to get the company’s message across 25 
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to employees with respect to the union organizing drive. 1 

A Yes. 2 

Q Do you recall the names of these consultants? 3 

A No. 4 

Q Do you recall about how many came out? 5 

A I believe there were three or four. 6 

Q Okay.  I’m going to show you a document that’s marked 7 

General Counsel’s 45.    8 

(General Counsel Exhibit 45 marked for identification) 9 

(Long pause) 10 

Q Mr. Goode, I’ve handed you a document marked General 11 

Counsel’s 45.  It’s an email from Pamela Scott to a variety of 12 

people and you’re copied on it.  Did you receive that email? 13 

A Yes. 14 

Q The email says, “The company’s cell phone numbers are as 15 

follows for the consultants,” and then it lists four different 16 

people with locations and their names -- their names and their 17 

telephone numbers.  Do you see that? 18 

A Yes. 19 

 MR. GIANNOPOULOS:  Move for the admission of General 20 

Counsel’s 45, Your Honor. 21 

 MR. HIGH:  No objection. 22 

 JUDGE McCARRICK:  45 is received. 23 

(General Counsel Exhibit 45 received into evidence) 24 

Q Mr. Goode, these are at least four of the consultants that 25 
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the company hired with respect to the union drive. 1 

A Yes. 2 

Q It lists their phone numbers, right?  Their cell phone 3 

numbers? 4 

A Yes. 5 

Q Now, isn’t it true that the company, Western, actually got 6 

cell phones for these four consultants? 7 

A I’m not sure of that. 8 

Q Okay.  I’ll show you a document marked General Counsel’s 9 

46.   10 

(General Counsel Exhibit 46 marked for identification) 11 

(Long pause) 12 

Q Mr. Goode, I’ve handed you a document marked General 13 

Counsel’s 46.  This is, again, an email chain.  Let’s start 14 

from the very bottom on this one.  It’s an email from Pamela 15 

Scott to you, dated October 13th, 2011.  Take a look at that 16 

document, let me know when you’re finished looking at it. 17 

A Yes. 18 

Q Okay.  The very bottom half of the document, the email 19 

from Pamela Scott to you --  20 

A Yeah, I see the email string.  I wasn’t sure if we did it 21 

or not.  I remember Pam asking.  She didn’t think we should 22 

give company phones.  I said we should give company phones and 23 

I wasn’t sure what came out.  Apparently, we requested company 24 

phones for the LRI guys. 25 
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Q Okay.  The LRI guys, those are the people set forth in 1 

General Counsel’s 45, right? 2 

A Yes. 3 

Q Okay.  Where it says Simon, that’s the same Simon on 45, 4 

correct?  The very bottom of the email --  5 

A Yeah, he’s the Simon that’s been talked about. 6 

Q Okay.  His name is Simon Jara, correct? 7 

A I believe so. 8 

Q Okay. 9 

 JUDGE McCARRICK:  Simon? 10 

 MR. GIANNOPOULOS:  Jara, J-a-r-a. 11 

Q Simon used to be an organizer for the Teamsters, correct? 12 

A I believe that’s the case. 13 

Q Okay.   14 

 MR. GIANNOPOULOS:  Your Honor, I move for the admission of 15 

General Counsel’s 46. 16 

 MR. HIGH:  No objection. 17 

 JUDGE McCARRICK:  46 is received. 18 

 (General Counsel Exhibit 46 received into evidence) 19 

Q To the best of your recollection, when did the company 20 

contract with -- let’s start with LRI, to bring consultants 21 

out? 22 

A I believe it was in October sometime. 23 

Q Okay.  Were there -- about how many contractors total -- 24 

consultants came out between the period of September through 25 
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today? 1 

A From September? 2 

Q From September 2011 through today, how many actual 3 

consultants, individuals, had come out to instruct employees on 4 

the employer’s position with respect to union? 5 

A I’m not sure.  I know the number we started with four. 6 

Q And there were some others, correct? 7 

A There was some change. 8 

Q Okay.  Were they all through LRI?   9 

A I believe so, yes. 10 

Q Okay.  LRI is Labor Relations Institute? 11 

A I believe that’s what it stands for. 12 

Q Okay.   13 

(Long pause) 14 

Q One of the consultants in General Counsel’s 45 talks -- is 15 

listed as Evelyn up in Bloomfield.  Do you see that? 16 

A Yes. 17 

Q The Evelyn is Evelyn Fragoso, correct? 18 

A I don’t know. 19 

Q Was there anyone else named Evelyn that came out to the 20 

Western properties in October of 2011, other than the Evelyn 21 

that’s in 45? 22 

A I don’t think so. 23 

Q I’m going to show you a document marked General Counsel’s 24 

47.  Let me ask you this before I show you this, what’s the 25 
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company’s policy with respect to non-employees riding with 1 

drivers while they’re working?  You don’t want non-employees 2 

riding with drivers while they’re working, do you?  3 

(General Counsel Exhibit 47 marked for identification) 4 

A Non-employees that are not contractors? 5 

Q Non-employees, somebody that doesn’t work for -- let’s 6 

just start with non-employees.  Do you let non-employees ride 7 

with your drivers? 8 

A No. 9 

Q So, for example, tomorrow I go up to Ever Rodriguez and 10 

he’s doing a run to one of the gas stations in Los Lunas and I 11 

said, “Hey, I want to ride with you.”  That’s against the 12 

rules, right? 13 

A Correct. 14 

Q It’s against the rules for a variety of reasons, including 15 

safety, correct? 16 

A Correct. 17 

Q You don’t want someone who’s not trained to be in the cab 18 

of a truck while they’re delivering flammable gasoline or 19 

products, correct? 20 

A Correct. 21 

Q It’s also a safety issue because you don’t want someone in 22 

the cab of the truck distracting the driver while they’re 23 

driving explosive products, correct? 24 

A Correct. 25 
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Q You would agree with me a driver should be focused on the 1 

road and his job while he’s driving a truck containing gasoline 2 

or jet fuel, right?  3 

A Yes, sir. 4 

Q Okay.  If you have a passenger in your truck talking to 5 

you the whole time, that could distract you, right? 6 

A Possibly. 7 

Q Alright.  I’m going to show you now General Counsel’s 47.  8 

The company takes safety very seriously, correct? 9 

A Yes, sir. 10 

Q Okay.  This is an email from Chris Proctor to Scott 11 

Stevens and Kevin Goode, and it’s an email chain.  Below that 12 

is an email from Evelyn Fragoso to Chris Proctor and Steve 13 

Curtwright.  Let me have you take a look at that and let me 14 

know when you’re done reading the email. 15 

A Okay, yes. 16 

Q In this email, Evelyn is telling Chris Proctor that she 17 

did a ride-along that day with Scott Murray, that he was the 18 

only worker wearing a Teamster lanyard during our group 19 

meetings, and by the end of the day, he was no longer wearing 20 

it.  Don’t you think it’s a safety issue to have Evelyn doing a 21 

ride-along with one of your drivers talking to him about the 22 

union while he’s delivering product? 23 

A Not necessarily. 24 

Q Not necessarily?  How would it not be a safety issue? 25 
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A It’s no different than when we had Smith -- driving 1 

instructors riding with drivers, riding along. 2 

Q So you had driving instructor riding along with your 3 

drivers, giving them pointers on how to be better drivers, 4 

right? 5 

A Right. 6 

Q In this instance, you have an anti-union consultant riding 7 

along with one of your drivers who was wearing a Teamster 8 

lanyard, trying to convince him to stop supporting the union, 9 

right? 10 

A Yeah. 11 

Q You’re telling me that’s the same? 12 

A I’m just saying there have been other times when people 13 

have been in the cab with drivers. 14 

 MR. HIGH:  Your Honor, let me just object on the grounds 15 

of relevance in this line of questioning.  There’s no 16 

allegation concerning this subject matter in the complaint. 17 

 MR. GIANNOPOULOS:  Your Honor, it goes to the company’s 18 

defense. 19 

 JUDGE McCARRICK:  Sustained. 20 

 MR. GIANNOPOULOS:  From day one, it’s been safety, safety, 21 

safety, and it’s unsafe when union workers -- workers 22 

supporting the union --  23 

 JUDGE McCARRICK:  Objection’s overruled. 24 

 MR. GIANNOPOULOS:  -- talk about it. 25 
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Q How many ride-alongs happened that you know of? 1 

A This one.  I don’t know how many. 2 

Q You don’t know, but the consultants have the ability to 3 

hop in a truck with one of drivers and do a ride-along? 4 

A Yes, as far as I know. 5 

Q Okay.  So it’s your testimony that that was okay to have 6 

the consultants talking to the drivers while they’re delivering 7 

a product, but it’s not okay for union supporters to be talking 8 

about the union to other drivers at the rack? 9 

A Yes. 10 

Q Okay, I just want to clarify that.  How long were the 11 

consultants at the facility? 12 

 JUDGE McCARRICK:  At what facility? 13 

 MR. GIANNOPOULOS:  I’m sorry.  Let me strike that, 14 

rephrase. 15 

Q To your recollection, when did the consultants come in, 16 

the timeframe, the month? 17 

A Mid-October. 18 

Q Mid-October.  How long did they stay? 19 

A They were gone in early November.   20 

Q Did they ever come back again? 21 

A That’s what they did, they came back in November and they 22 

were done. 23 

Q Okay.  So they started in early October.  How long did 24 

they stay in October? 25 
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A Several weeks, I believe. 1 

Q Okay.  They left for a period of time, right? 2 

A Yes. 3 

Q Then they came back in November. 4 

A Yes. 5 

Q How long did they stay in November? 6 

A I’m not really sure, a week or ten days, something like 7 

that. 8 

Q And isn’t it true during the organizing drive -- let’s 9 

start from July.  At some -- well, let’s start from September.  10 

After the company got the Teamsters’ letters, isn’t it true 11 

that the company started keeping track or trying to keep track 12 

of which employees were union supporters and which ones 13 

weren’t? 14 

A No. 15 

Q You never did that?  The company never tried to keep track 16 

of which employees were union supporters and which ones 17 

weren’t? 18 

A When? 19 

Q Between the time you got the Teamsters’ letter up until 20 

today. 21 

A Yes, there was an evaluation of sentiment, yeah. 22 

Q It was ongoing, right? 23 

A It started probably in October. 24 

Q It started in October, and by the end of October, it was 25 
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going on? 1 

A Yes, we were evaluating -- when the persuaders were here, 2 

we were trying to evaluate where the employees’ sentiments 3 

were. 4 

Q Each individual employee, you had them broken out, right? 5 

A Yes. 6 

Q And isn’t it true that that evaluation was going on fast 7 

and furious? 8 

A I don’t know if I’d say it was fast and furious.  I know 9 

what you’re quoting, it was a tagline on one of Chris Proctor’s 10 

emails, sir.  Yes, I saw that, if that’s --  11 

Q The evaluation was going on fast and furious?   12 

A That’s what he called it. 13 

Q He called it fast and furious.  You know what fast and 14 

furious is.  You’ve heard that in vernacular that’s going 15 

around in this part of the country, right? 16 

A This part of --  17 

Q Sure, isn’t it true that fast and furious was an ATF sting 18 

that was going on about guns going over to Mexico? 19 

A I didn’t make -- no.   20 

Q So you didn’t draw that parallel to the sting? 21 

A No. 22 

Q You weren’t trying -- there was no sting involved here. 23 

A I didn’t know that was the name of it. 24 

Q Okay.  I’m going to show you a document marked General 25 
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Counsel’s 48.   1 

(General Counsel Exhibit 48 marked for identification) 2 

(Long pause) 3 

 MR. GIANNOPOULOS:  Your Honor, I’m going to ask that with 4 

respect to 48, 48 came in the subpoenaed documents.  5 

Unfortunately, when I tried to make copies -- you can let me 6 

know if yours is any more readable than mine.  What I did was, 7 

next to the -- Your Honor, I’m going to hand you the original.  8 

It has my notes on it.  I ask you to compare the original to 9 

the copy I made.  I just tried to write down what was in the 10 

column if -- the original -- just confirm what I wrote down to 11 

the document.   12 

 JUDGE McCARRICK:  Yeah, the copy -- everything in the 13 

darkest column on the right hand in the copy is pretty much 14 

illegible other than where it says “read.”  The percentages, I 15 

can’t make out.  In the original -- you have added a third 16 

block to the right in the copies that accurately reflect what 17 

can be revealed in the original.  If you’d like to see that, 18 

Mr. High, I’ll show you the original.  I’m satisfied the 19 

additional copy you made matches the original.  Why don’t you 20 

show Mr. High the original so he can verify --  21 

 MR. GIANNOPOULOS:  I will, Your Honor, let me just cover 22 

up some of my highlights in my -- the original, unfortunately, 23 

I’ve highlighted.   24 

 MR. HIGH:  Just fold it or something.  I just want to see 25 
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that one column.  I won’t read your notes.   1 

(Long pause) 2 

 MR. HIGH:  Okay. 3 

Q Mr. Goode, I handed you a document marked General 4 

Counsel’s 48.  Did you receive this email? 5 

A Yes. 6 

Q This is from Chris Proctor to the various individuals 7 

there.  You’re the first person he sent it to.  I think we’ve 8 

identified everyone else in here.  At least to your knowledge, 9 

sjara@lrims.com, is that Simon Jara? 10 

A Yes, I believe that is. 11 

Q The last person’s Eric Burnham.  Who is Eric Burnham? 12 

A He was a terminal manager in Albuquerque. 13 

Q He was the terminal manager? 14 

 JUDGE McCARRICK:  At Albuquerque? 15 

 WITNESS:  Albuquerque, yes, sir. 16 

Q Is he currently the terminal manager? 17 

A No. 18 

Q How long was he the terminal manager? 19 

A Several years.  He used to be in the safety department and 20 

he came over to terminal manager probably two or three years 21 

ago. 22 

Q Okay.  He doesn’t work for Western anymore? 23 

A No, sir. 24 

Q When did he end his employment at Western? 25 
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A February of this year, I believe. 1 

Q Did he quit, was he fired, was there a restructuring, what 2 

happened?   3 

A It was a restructuring.   4 

Q He was restructured out of a job? 5 

A Yes. 6 

Q Who is the terminal manager now in Albuquerque? 7 

A Jonas Armentas. 8 

Q Okay.  Did Mr. Armentas work for the company before? 9 

A Yes, sir. 10 

Q Could you explain to me how it was restructured that Mr. 11 

Burnham was restructured out? 12 

A Instead of having transportation in our operations 13 

department, we went to a distribution department where the 14 

warehouses report.  At the warehouses, like Albuquerque, 15 

instead of having a terminal manager like Eric Burnham and a 16 

warehouse manager, Jonas Armentas, we combined and we had one.  17 

Q Okay. 18 

A We did that in several of the other warehouses as well. 19 

Q On the -- we’re going to work down this email.  It says, 20 

light fleet score is 60%.  Do you know what that -- what the 21 

light fleet score is? 22 

A I believe 60% was pro-company.  That’s what that meant, I 23 

believe. 24 

Q How is that score determined? 25 
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A You can see the rating 1 through 5.  As part of -- we were 1 

going through the campaign, we were trying to evaluate how the 2 

workforce was viewing the organizing, whether they were leaning 3 

towards the union or did not want to join the union. 4 

Q Who was doing this evaluation? 5 

A Supervisors. 6 

Q Okay.  On no. 3 where it says pro-company driver petition 7 

and Bloomfield has 13 signatures, how do you know who signed 8 

the pro-company petition in Bloomfield? 9 

A I don’t know how they did that. 10 

Q But supervisors were doing this evaluation, right? 11 

A Yes, as far as I know. 12 

Q Okay.  Then no. 4, pro-company driver petition in Gallup 13 

has 11 signatures.  Again that was -- supervisors were doing 14 

this evaluation of how many signatures. 15 

A Or what they were told, I don’t know.  16 

Q Okay, but supervisors were collecting this information and 17 

pushing it up the chain of command, right? 18 

A Yes. 19 

Q Then -- and you were very interested in how many people 20 

were signing the pro-company petition, right? 21 

A I was interested in how people were feeling.  I didn’t 22 

really care about the petition one way or the other, sir. 23 

Q I’m sorry, you didn’t care about what?   24 

A I didn’t really care about the petition one way or the 25 
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other.  That’s not my bailiwick.   1 

Q But you were interested in how the individual drivers were 2 

feeling about that issue, correct? 3 

A About the company. 4 

Q The no. 5 says three drivers on the Teamster petition have 5 

been disciplined for violation of company policy or service 6 

requirements.  Do you know who those three drivers were? 7 

A Not off the top of my head.   8 

Q Are there any documents that would refresh your memory or 9 

let you figure out who these three were October 2011? 10 

A I could look at this one -- I could figure it out, I’m 11 

sure, but --  12 

Q Gotcha. 13 

A -- just looking here, I couldn’t tell you. 14 

Q I’m curious, why is the company tracking how many drivers 15 

on the Teamster petition had been discipline for violating 16 

company policies? 17 

 JUDGE McCARRICK:  First of all, what is the Teamster 18 

petition? 19 

 MR. GIANNOPOULOS:  I believe --  20 

 JUDGE McCARRICK:  Do you know what that refers to, sir? 21 

 WITNESS:  I’m assuming it’s the people that were named in 22 

the letters we had received from the Teamsters.   23 

Q You received a series of letters from the Teamsters. 24 

A That identified numerous people. 25 
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Q On the organizing committee. 1 

 JUDGE McCARRICK:  Alright, I understand. 2 

Q Do you know why the company would be keeping track of how 3 

many of those people had been disciplined for violating company 4 

policy? 5 

A I’m not sure but I suspect we wanted to know if we had 6 

disciplined somebody that would probably open us up to an 7 

unfair labor practice, and I wanted to make sure it was right. 8 

Q I see.  But this is Chris Proctor sending this? 9 

A Yes. 10 

Q And you don’t know why Chris Proctor’s doing it, it’s your 11 

assumption?  You were -- were you keeping track of how many 12 

people on the pro-company petition had been disciplined for 13 

violating company policy or service requirements? 14 

A No. 15 

Q I’m curious about this scoring.  Do you know how this 16 

scoring works that’s on this email? 17 

A 1 was very pro-company, 5 was very pro-union, and the 18 

gradation in between. 19 

Q Okay.  Let’s take under fleet and crude where that first 20 

line says October 19th, 2011.  At least according to this, the 21 

company had scored 57 fleet and crude drivers as pro-company, 22 

right? 23 

A Uh-huh. 24 

Q And then 27 fleet and crude drivers as pro-union, correct? 25 
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A That’s what it says, yes. 1 

Q Then the gradation in between, almost like --  2 

A Bell Curve. 3 

Q And the 142, that’s the total number of drivers for fleet 4 

and crew? 5 

A Correct. 6 

Q The same holds true for light fleet, correct? 7 

A Yes. 8 

Q The same holds true for each of the different weeks that 9 

you have? 10 

A Correct. 11 

Q 10/19/2011, is that about the first week --  12 

A I think that was the first week that LRI had been there. 13 

Q Okay.    14 

 MR. GIANNOPOULOS:  Your Honor, I think I moved for the 15 

admission 48.  If not, I’d move for its admission. 16 

 JUDGE McCARRICK:  I’m not sure 47 has been offered either. 17 

 MR. GIANNOPOULOS:  I’m sorry, 47 and 48 then, Your Honor. 18 

 JUDGE McCARRICK:  Is there any objection? 19 

 MR. HIGH:  No objection. 20 

 JUDGE McCARRICK:  47 and 48 are received. 21 

(General Counsel Exhibits 47 and 48 received into evidence) 22 

Q I’ll show you a document marked General Counsel’s 49.  23 

 MR. GIANNOPOULOS:  Your Honor, before I mark this, can I 24 

ask for five minutes to use the restroom?  I apologize. 25 
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 JUDGE McCARRICK:  Off the record. 1 

(Off record) 2 

Q Mr. Goode, I’ll show you a document that’s marked General 3 

Counsel’s 49. 4 

 (General Counsel Exhibit 49 marked for identification) 5 

 JUDGE McCARRICK:  Before we leave 48, I’d like to get a 6 

little more explanation of the --  7 

 MR. GIANNOPOULOS:  Grading system? 8 

 JUDGE McCARRICK:  -- of the grading system. 9 

 MR. GIANNOPOULOS:  Sure. 10 

 JUDGE McCARRICK:  Mr. Goode, the percentages under green 11 

and red, what do green and red represent? 12 

 WITNESS:  Green would be pro-company, I believe. 13 

 JUDGE McCARRICK:  And obviously red --  14 

 WITNESS:  Yes. 15 

 JUDGE McCARRICK:  -- pro-union?  The numbers under the 16 

various columns, 1, 2, 3, 4, 5, does that represent the number 17 

of employees? 18 

 WITNESS:  The number of drivers. 19 

 JUDGE McCARRICK:  Rather than percentage? 20 

 WITNESS:  Right. 21 

 JUDGE McCARRICK:  Okay, that’s fine.  That’s all I wanted 22 

to know.   23 

 MR. GIANNOPOULOS:  While we’re still at 48, Your Honor, 24 

let me follow up with a few questions that I probably should’ve 25 
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asked. 1 

Q BY MR. GIANNOPOULOS:  The numbers of drivers that are 2 

listed, what facility does that represent?  It says on 48, the 3 

first week, there’s 142.  Those are drivers where?  At 4 

Albuquerque, Bloomfield and Gallup?  Do they include other 5 

places? 6 

A That would be the driver pool for Albuquerque, Gallup, 7 

Bloomfield and El Paso. 8 

Q About how many of those drivers were in El Paso? 9 

A At that time, the headcount of El Paso was about 18 or 19 10 

drivers. 11 

Q Obviously, it might fluctuate a few drivers.  Is it about 12 

the same percentage-wise now? 13 

A I think we might’ve hired a couple extra drivers since 14 

then. 15 

Q In El Paso or just total --  16 

A In El Paso and a couple of other places. 17 

Q Okay.   18 

 JUDGE McCARRICK:  And that was for fleet and crude.  Would 19 

light fleet be the same thing, the same number of drivers? 20 

 WITNESS:  Light means the transport drivers delivering 21 

gasoline, diesel fuel.  Crude is a separate fleet that --  22 

 JUDGE McCARRICK:  Right, so these numbers represent two 23 

different groups of drivers.  Is that correct? 24 

 MR. GIANNOPOULOS:  I can go into it a little more, Your 25 
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Honor. 1 

Q The top where it says fleet and crude, what drivers are 2 

those?  3 

A Where is says fleet and crude, that’s the total 4 

population, including the crude drivers. 5 

Q Gotcha.   6 

A When it says light, it’s just transport drivers. 7 

Q So it’s just that top number minus crude drivers? 8 

A Correct. 9 

Q Okay. 10 

 JUDGE McCARRICK:  Alright. 11 

 MR. GIANNOPOULOS:  Thank you for clarifying that, Your 12 

Honor. 13 

Q I’m going to show you General Counsel’s 49. 14 

(Long pause) 15 

 MR. GIANNOPOULOS:  Your Honor, I’m going to have the same 16 

issue with one of the numbers on this document.  I will fold it 17 

over, show Mr. High, and then do the same. 18 

 MR. HIGH:  Is this the same issue we had on the last one? 19 

 MR. GIANNOPOULOS:  Yeah. 20 

 MR. HIGH:  If you represent to me it’s accurate, I’ll take 21 

that. 22 

 MR. GIANNOPOULOS:  Okay, thank you.   23 

 MR. HIGH:  So we can get through today. 24 

 MR. GIANNOPOULOS:  Sure. 25 
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(Long pause) 1 

Q Mr. Goode, I’ve handed you a document marked General 2 

Counsel’s 49.  This is an email with some numbered gradations.  3 

Let me ask you, did you receive this email?  Do you recognize 4 

this document? 5 

A Yes. 6 

Q This document’s dated October 31st, 2011.  That first 7 

sentence says, “The LRI folks are done for now.  I’ll probably 8 

have someone back November 7th for three days and Evelyn in El 9 

Paso.”  So, is October 31st about the time when the consultants 10 

finished that first --  11 

A Yes. 12 

Q Did some come back in November? 13 

A Yes, I believe so. 14 

Q Isn’t it true that in October 2011, the company had a 15 

drivers committee that was securing signatures on a pro-company 16 

petition? 17 

A The company didn’t have one. 18 

Q So where it says here, “It’s very important that the 19 

driver committees continue to secure signatures,” what is that 20 

talking about? 21 

A That was one of the things the LRI consultants recommended 22 

to the employees they do. 23 

Q So the LRI consultants told the employees to set up driver 24 

committees to go out and secure signatures on pro-company 25 
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petitions, right? 1 

A Yes, I believe that’s what they were. 2 

Q Then consultants went ahead and did that and the drivers, 3 

the pro-company/anti-union drivers, went out and did that, 4 

right?  They collected signatures from people that were against 5 

the union on a pro-company petition, correct? 6 

 MR. HIGH:  Objection, form, compound question.     7 

 JUDGE McCARRICK:  Just phrase it again. 8 

 MR. GIANNOPOULOS:  Okay. 9 

Q There were drivers that went out, as instructed by LRI, 10 

and collected signatures on pro-company petitions, right? 11 

A I believe so, yes. 12 

Q When we say pro-company petitions, your understanding is 13 

that these are the same as the anti-union petitions, right? 14 

A Yes. 15 

Q In essence, saying we don’t want the union? 16 

A Correct. 17 

Q Okay.  At least on October 30th (sic), Chris Proctor 18 

thought it was very important that the driver committees 19 

continued securing signatures, right? 20 

A Right. 21 

Q You thought that was important too, correct? 22 

A It was part of the strategy, yeah. 23 

Q Okay.  Then it says, “We need to get a clear majority of 24 

drivers, which is about 80.”  Why did the company need to get a 25 
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clear majority of drivers at that time signing these pro-1 

company petitions? 2 

A I believe we felt if we had 80% of the drivers that we 3 

have identified as being pro-company, there would not be an 4 

election. 5 

Q I see.  During this period of time in all of 2011, you had 6 

sent out notices to drivers reminding them of what the 7 

solicitation rules were, right? 8 

A Yes. 9 

Q Despite the fact that you had sent out these memos 10 

reminding drivers what the solicitation rules were, the company 11 

thought it was important that the driver committees continued 12 

going out securing signatures on pro-company petitions, right? 13 

A I’m not sure I’m understanding your question. 14 

Q That’s fine, I’ll move on.   15 

(Long pause) 16 

Q Other than the LRI people, was there anyone else who 17 

served as liaison between the driver committees and company 18 

officials? 19 

A Not that I know of, no. 20 

Q Okay. 21 

 MR. GIANNOPOULOS:  Your Honor, I move for the admission of 22 

49 if I hadn’t done so. 23 

 JUDGE McCARRICK:  Any objection? 24 

 MR. HIGH:  Let me just remind myself what it is, Your 25 
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Honor.  Hang on a second. 1 

 JUDGE McCARRICK:  Sure.   2 

 MR. HIGH:  No objection. 3 

 JUDGE McCARRICK:  Alright.  49 is received.  4 

 (General Counsel Exhibit 49 received into evidence) 5 

 MR. GIANNOPOULOS:  Okay. 6 

 JUDGE McCARRICK:  Again, I’d like a little more 7 

explanation of the graph. 8 

 MR. GIANNOPOULOS:  I was going to continue with some more 9 

questions on 49, and I’ll pick up on that. 10 

 JUDGE McCARRICK:  Help yourself. 11 

Q Where it -- above the graph, it says, “My understanding is 12 

that we have 42 in Bloomfield and 20 in Gallup.”  That’s 13 

referring to people -- drivers that have signed the pro-company 14 

petition, correct? 15 

A I assume that’s what it meant, yes. 16 

Q Okay.  Then it says, “Let’s try to get a name count today, 17 

including any pro-company petitions for Albuquerque and El 18 

Paso.”  Who would be in charge of getting that name count? 19 

A The terminal managers were.  That’s who it was addressed 20 

to, sir. 21 

Q Okay.  Chris Proctor -- and his title again? 22 

A He was general manager of transportation.  He’s general 23 

manager of distribution now. 24 

Q He’s telling the terminal managers to go out and get a 25 
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name count of people on the pro-company petition for 1 

Albuquerque and El Paso, right? 2 

A Yes, that’s what he said. 3 

Q Those terminal managers should’ve followed his 4 

instructions, correct? 5 

A I would assume they did. 6 

Q The graph here says 10/26, does that correspond if you 7 

took General Counsel’s 48, which I’ll give you an extra copy. 8 

 MR. GIANNOPOULOS:  I’ve handed the witness General 9 

Counsel’s 48.   10 

Q If you take the graph that’s on General Counsel’s 49 and 11 

you line it up with 48, does it line up so the --  12 

A Yes, it’s the same numbers. 13 

Q Okay.  Would that be fleet and crude or just light fleet? 14 

A That’s fleet and crude, sir. 15 

Q At least according -- 16 

MR. GIANNOPOULOS:  Actually, it looks like, Your Honor, 17 

the numbers are the same.  If you look at this graph, it’s the 18 

same as the fleet and crude numbers set forth in General 19 

Counsel’s 48 for 10/26. 20 

JUDGE McCARRICK:  I see, yes. 21 

MR. GIANNOPOULOS:  Okay. 22 

JUDGE McCARRICK:  Yes, it’s an extrapolation of that one 23 

column. 24 

(Long pause) 25 
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Q I’ll show you a document that’s marked General Counsel’s 1 

50.   2 

(General Counsel Exhibit 50 marked for identification) 3 

(Long pause) 4 

Q Mr. Goode, I’ve handed you a document marked General 5 

Counsel’s 50.  This is an email dated November 11th, 2011, from 6 

Chris Proctor to you and a variety of people.  Take a look at 7 

that, let me -- tell me when you’ve looked at it. 8 

A I read it. 9 

Q Did you receive this email? 10 

A Yes. 11 

 MR. GIANNOPOULOS:  I move for the admission of General 12 

Counsel’s 50, Your Honor. 13 

 MR. HIGH:  No objection. 14 

 JUDGE McCARRICK:  50 is received. 15 

(General Counsel Exhibit 50 received into evidence) 16 

 JUDGE McCARRICK:  I’ve seen this term twice now.  If 17 

you’ll look, Mr. Goode, at Exhibits 48 and 50 -- on 48 at the 18 

top, there’s a heading, Attachments.  Do you see that on 48? 19 

 WITNESS:  Yes. 20 

 JUDGE McCARRICK:  It says fastandfurious.xlxs.  Do you 21 

know what that refers to? 22 

 WITNESS:  That’s the Excel spreadsheet that this table was 23 

taken out of, I’m sure. 24 

 JUDGE McCARRICK:  On General Counsel’s 50, the subject 25 
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title at the top of the page, again fast and furious is 1 

mentioned.  Do you have any idea what that refers to? 2 

 WITNESS:  As counsel and I were talking about, it’s -- 3 

Chris Proctor was calling it fast and furious.  The catch went 4 

over my head, I didn’t know. 5 

 JUDGE McCARRICK:  Okay, but did it refer to a company 6 

program dealing with the union? 7 

 WITNESS:  No, I -- it was just something he put there.  I 8 

didn’t think anything about it. 9 

 JUDGE McCARRICK:  You don’t know why he used that term? 10 

 WITNESS:  He comes out with some things like that all the 11 

time.  I didn’t really pay too much attention to it.   12 

Q So there was no code name called fast and furious for the 13 

organizing drive or to combat it? 14 

A Not that I’m aware of. 15 

Q Other than those few emails that talked about fast and 16 

furious, are you aware of that being used any other time? 17 

 JUDGE McCARRICK:  In any other context? 18 

Q In any other context? 19 

A Not that I’m aware of, no, sir. 20 

Q I’m going to show you -- I know I marked 50.  I’m going to 21 

show you -- we talked about the Excel spreadsheet. 22 

 MR. GIANNOPOULOS:  Charlie, these are -- I’ll show these 23 

to you.  I believe that’s the attachment, but I’m going to show 24 

the witness and ask him.   25 
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 MR. HIGH:  The attachment to what? 1 

 JUDGE McCARRICK:  48. 2 

 MR. GIANNOPOULOS:  The fast and furious Excel spreadsheet. 3 

 JUDGE McCARRICK:  Yeah, that’s referred to as an 4 

attachment in General Counsel’s 48. 5 

 MR. GIANNOPOULOS:  Right.  And I’m going to mark this as 6 

51, Your Honor. 7 

(General Counsel Exhibit 51 marked for identification) 8 

 JUDGE McCARRICK:  Alright.  It’s under the attachment 9 

heading at the top of the page on General Counsel’s 48, Mr. 10 

High. 11 

(Long pause) 12 

Q Mr. Goode, take a look at General Counsel’s 51.  Have you 13 

seen this document before?  Obviously, it would not be in a 14 

document form, but as a spreadsheet. 15 

A I believe it was attached to one of his emails. 16 

Q Okay.  His, meaning Mr. Proctor’s? 17 

A Mr. Proctor’s emails. 18 

Q Dealing with the union? 19 

A It was the supporting document for the table. 20 

Q So we’re dealing with 48 that says xlxs, it would be an 21 

email attachment like this one? 22 

A I believe that’s what this is. 23 

Q Okay.   24 

 MR. GIANNOPOULOS:  Your Honor, I move for the admission of 25 
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General Counsel’s 51, Your Honor. 1 

 MR. HIGH:  No objection. 2 

 JUDGE McCARRICK:  51 is received. 3 

(General Counsel Exhibit 51 received into evidence) 4 

Q Before I get back to 50, let me ask you some questions 5 

about 51.  Under the heading, Signed Card, that means this 6 

person has signed an union authorization card, to your 7 

knowledge? 8 

A I’m not sure. 9 

Q Do you know what else it could mean? 10 

A I’m assuming that’s what it is. 11 

Q Do you know how Mr. Proctor would have that information? 12 

A I don’t know other than somebody told him they did, I 13 

don’t know.  That’s the only way I can imagine. 14 

Q The assessment 1 through 5, is that the same assessment 15 

that you talked about in General Counsel’s 48, 1 being strong 16 

pro-company, 5 being strong pro-union? 17 

A Yes. 18 

Q Then the gradations between? 19 

A Yes. 20 

Q Who made these individual assessments again? 21 

A A combination of the LRI consultants and the terminal 22 

managers.   23 

Q Then there’s comments.  Go to page 2, the correspond with 24 

the name.  I’m assuming this would be a spreadsheet that would 25 
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be just spread out --  1 

A Yeah. 2 

Q -- as we proceed. 3 

A Right, I’m assuming --  4 

Q Do you know who -- how these comments came about, who kept 5 

track of these comments and put them onto the spreadsheet?   6 

A I don’t know how they did it. 7 

Q Okay.  If you go to page 3, the top column next to 8 

classification, it says YOS, it looks like.  Do you know what 9 

that means?  Right next to assessment. 10 

A I don’t know what it is. 11 

Q And then a series of numbers.   12 

A I’m wondering if it’s Years of Service. 13 

Q Okay.   14 

A I’m just -- what I’m looking at, I’m looking at some of 15 

the driver names.  I’m assuming that means years of service. 16 

Q Okay.  Do you recognize these drivers?  Do you recognize 17 

which facility they’re working at? 18 

A Maybe one or two, but I don’t know the drivers well enough 19 

to just look at their name and --  20 

Q Okay. 21 

A -- and figure out where they work. 22 

Q The only reason I ask, I notice that I didn’t see Mr. 23 

Rodriguez’s name on this list.  Was this from a certain 24 

facility, all facilities or just certain drivers? 25 
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A I don’t know, maybe you didn’t print the whole 1 

spreadsheet, I don’t know.   2 

Q Okay.  The next column says Meeting and then a list of Xs.  3 

This would be the mandatory meetings, that these drivers all 4 

came to mandatory meetings? 5 

A I don’t know what the meetings mean. 6 

Q Okay.  And Button, would that mean they were seen wearing 7 

a union button?  Do you know what that means? 8 

A I’m not sure what it means. 9 

Q Okay. 10 

A Whether it’s a union button or a company button or 11 

whatever the button was. 12 

Q Then there’s Petition, that’s blank.  Then COM, what would 13 

that mean, if you know? 14 

A I’m not sure. 15 

Q Okay.  The next one, I’m assuming is Creek, do you know 16 

what Creek is, what that would mean? 17 

A I don’t know.  I really don’t know what that was either. 18 

Q Then let’s go to page 7.  You have Database, Unit, and 19 

then it says 1, 2, 3, 4, 5, and then the number next to it.  20 

Unit 59, would that be the total number of drivers within this 21 

spreadsheet? 22 

A Yes, I think that’s what it is. 23 

Q So here there are 41 that are ranked as number 1s.   24 

A Right. 25 
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Q Pro-company.  There’s five that are ranked as 5 -- I’m 1 

sorry.  Two that are ranked as 5, pro-union. 2 

A Correct.   3 

Q Then on page 8, the drivers’ scoring, this would be the 4 

same as the driver scoring that’s in GC 48, correct?  The 5 

explanation? 6 

A Yes. 7 

Q Okay.   8 

A This is the database that we used to get that email. 9 

Q Okay. 10 

 MR. GIANNOPOULOS:  I’m going to move for the admission, 11 

Your Honor, of General Counsel’s 51.  Did I -- if I have not 12 

already, I’ll move to admit. 13 

 JUDGE McCARRICK:  Yeah. 14 

 MR. GIANNOPOULOS:  I’m going go back to GC 50. 15 

 JUDGE McCARRICK:  Any objection to 51? 16 

 MR. HIGH:  No objection. 17 

 JUDGE McCARRICK:  51 is received. 18 

Q General Counsel’s 50 says, “It is our understanding that 19 

pro-company driver petitions were mailed to the union local, 20 

NLRB and New Mexico’s senator.  The numbers were 45 Bloomfield, 21 

27 Gallup and 10 El Paso.  This total of 83 (sic) is about 56% 22 

of the total.” 23 

 How did it come about that the company knew the exact 24 

numbers of drivers that signed the pro-company petition in 25 
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Bloomfield? 1 

A I don’t know, maybe somebody told them, I don’t know. 2 

Q Okay.  Same question with respect to the drivers in 3 

Gallup. 4 

A I don’t know. 5 

Q Okay.  Same with El Paso. 6 

A Same answer, I don’t know. 7 

Q Okay.  At least Mr. Proctor had that information, right? 8 

A Yes. 9 

Q He was sharing it with his higher-ups, including you and 10 

Pamela Scott?   11 

A Correct. 12 

Q Did anyone from the company suggest that the pro-company 13 

drivers send -- strike that.  Did anyone from the company 14 

suggest to any of the drivers that they send the pro-company 15 

petition via mail to the union? 16 

A I believe they were told to do that by LRI.  We -- nobody 17 

from the company did. 18 

Q Okay.  Did anyone from the company tell any of the drivers 19 

or recommend to any of the drivers that they mail copies of the 20 

pro-company petition to the NLRB? 21 

A No, not that I’m aware. 22 

Q Would that have been done by LRI? 23 

A Huh? 24 

Q Would that have been done by LRI? 25 
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A I don’t know. 1 

Q How about the New Mexico senator, anyone at the company 2 

tell any of the drivers to --  3 

A No. 4 

Q -- to recommend they send it the New Mexico senator? 5 

A I didn’t, no.   6 

Q Can you think of any reason why the New Mexico senator 7 

should get a copy of the pro-company petition? 8 

A No. 9 

Q Did you want the New Mexico senators to know that the 10 

majority of your drivers had signed a petition against the 11 

union? 12 

A I know we received a letter from a New Mexico senator.   13 

Q Inquiring into this? 14 

A Yes. 15 

Q So what basis?  What was the senator inquiring about? 16 

A About organizing efforts, why would we oppose organizing 17 

efforts, or something to that effect. 18 

Q I see.  Okay.   19 

A I don’t even remember the New Mexico senator’s name. 20 

Q So at least by November 11th, the company had estimated 21 

that 83 of their drivers were opposed to the union, right? 22 

A Yes, that’d be the numbers. 23 

Q You had that broken out by name. 24 

A I don’t, no. 25 
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Q But the company --  1 

A I’m assuming --  2 

Q At least Mr. Proctor -- 3 

A -- Mr. Proctor did, yeah.   4 

Q Mr. Proctor did, they were following this pretty closely? 5 

A Yes. 6 

(Long pause) 7 

 MR. GIANNOPOULOS:  Your Honor, could I have one second?   8 

 JUDGE McCARRICK:  You may.  Off the record.   9 

    (Whereupon, the hearing in the above-entitled matter was 10 

adjourned until Friday, April 27, 2012, 9:00 a.m.) 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

611 

 

BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 

___________________________________    
                                   ) 
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 
 

 
 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at Second Floor Courtroom, U.S. 

Courthouse, 421 Gold Southwest, Albuquerque, New Mexico, on 

Friday, April 27, 2012. 
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A P P E A R A N C E S 
 1 
 2 

On Behalf of Counsel for General Counsel:  3 
 4 
 JOHN GIANNOPOULOS, ESQ. 5 
 National Labor Relations Board-Region 28 6 
 2600 North Central, Suite 1400 7 
 Phoenix, Arizona  85004-3099 8 
 Tel:  (602) 640-2090 9 
 Fax:  (602) 640-2178   10 
  11 
 SOPHIA ALONSO, ESQ. 12 
 National Labor Relations Board-Region 28 13 
 421 Gold Avenue Southwest, Suite 310 14 
 Albuquerque, New Mexico  87102 15 
 Tel:  (505) 248-5125 16 
 Fax:  (505) 248-5134 17 
 18 
 19 
On Behalf of the Respondent: 20 
 21 
 CHARLES C. HIGH, JR., ESQ. 22 
 Kemp Smith, LLP 23 
 221 North Kansas, Suite 1700 24 
 El Paso, Texas  79901-1441 25 
 Tel:  (915) 533-4424 26 
 Fax:  (915) 546-5360 27 
 28 
On Behalf of Charging Party: 29 
  30 
 MOISES L. ORTEGA, President/Organizer 31 

International Brotherhood of Teamsters  32 
4269 Balloon Park Road, Northeast 33 
Albuquerque, New Mexico  87109 34 
Tel:  (505) 344-1925 35 
Fax:  (505) 344-1925 36 

 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 

 47 
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I N D E X 1 
                                                     VOIR   CRT 2 
WITNESS          DIRECT   CROSS   REDIRECT  RECROSS  DIRE  EXAM 3 
 4 
Kevin Goode         618     632 5 
 6 
 7 
 8 
 9 
 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 

26 
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EXHIBITS 1 
 2 
 3 
EXHIBIT                          IDENTIFIED       IN EVIDENCE 4 
 5 
General Counsel 6 
 7 
     52                               615              616 8 

     53                               615              616   9 

     54                               615              617 10 

     55                               615              617 11 

     56                               615              617 12 

     57                               615              618 13 

     58                               615 14 

     59                               615 15 

     60                               615              624 16 

     61                               615              626 17 

     62                               615              627 18 

     63                               615              627 19 

     64                               615              631 20 

     65                               615              631 21 

     66                               615              640 22 

     67                               615              635  23 

     68                               615              635 24 

     69                               615              636  25 

     70                               615              637 26 

     71                               615              637 27 

     72                               615              638 28 

     73                               615              639 29 

     74                               615              639 30 

     75                               615              646 31 

     76                               615              648 32 

     77                               615              650 33 

     78                               615              651 34 

35 
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                    P R O C E E D I N G S 1 

 ADMINISTRATIVE LAW JUDGE JOHN J. McCARRICK:  This is a 2 

resumed hearing in the matter of Western Refining Wholesale, 3 

Inc., Cases 28-CA-67703, et al.  The same parties are present 4 

here today as have been here all week.  Mr. Giannopoulos, you 5 

indicated off the record you have some stipulations? 6 

 MR. GIANNOPOULOS:  Yes, Your Honor.  We’re going to have a 7 

series of documents that we’re going to stipulate into the 8 

record. 9 

 JUDGE McCARRICK:  Okay.   10 

 MR. GIANNOPOULOS:  I’m just going to mark them one second 11 

and --  12 

 JUDGE McCARRICK:  Sure. 13 

 MR. GIANNOPOULOS:  -- I’ll move them in.  Can we go off 14 

the record for just a second? 15 

 JUDGE McCARRICK:  Off the record. 16 

(Off the record) 17 

(General Counsel’s Exhibits 52 through 78 are marked for 18 

identification) 19 

 JUDGE McCARRICK:  Mr. Giannopoulos, you’ve given us a 20 

number of exhibits here.  Would you just briefly describe them 21 

for the record? 22 

 MR. GIANNOPOULOS:  Yes, Your Honor.  General Counsel’s 52 23 

is a letter from Teamsters Local Union 492 to Paul Foster of El 24 

Paso, I’m sorry, of El Paso Disposal, Western Refining, sorry, 25 
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dated September 21st, 2011, signed by Moises Ortega.  And I move 1 

to admit General Counsel’s 52 in the record. 2 

 JUDGE McCARRICK:  Any objection? 3 

 MR. HIGH:  No objection. 4 

 JUDGE McCARRICK:  52 is received. 5 

(General Counsel’s Exhibit 52 is received into evidence) 6 

 MR. GIANNOPOULOS:  General Counsel’s 53 is a letter from 7 

Teamsters Local 492 dated September 27th, 2011, signed by Moises 8 

Ortega, addressed to Paul Foster and I move to admit General 9 

Counsel’s 53 into the record. 10 

 MR. HIGH:  No objection. 11 

 JUDGE McCARRICK:  53 is received. 12 

(General Counsel’s Exhibit 53 is received into evidence) 13 

 MR. GIANNOPOULOS:  And Your Honor, on many of these 14 

letters, they have a -- well anyway, let’s move on.  They have 15 

a receipt date on the back, some of them, just because the way 16 

they were copied by me.   17 

 JUDGE McCARRICK:  Oh I see, I see. 18 

 MR. GIANNOPOULOS:  General Counsel Exhibit 54 is a letter 19 

dated September 28th, 2011.  This one is, there is no actual 20 

signature, signature, but the signature block says, reads, 21 

“Western Refining, Teamsters Organizing Committee,” addressed 22 

to Paul Foster.  I move to admit General Counsel’s 54 into the 23 

record. 24 

 MR. HIGH:  No objection. 25 
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 JUDGE McCARRICK:  54 is received. 1 

(General Counsel’s Exhibit 54 is received into evidence) 2 

 MR. GIANNOPOULOS:  General Counsel’s 55 is a letter from 3 

Teamsters Local 492, dated September 30, 2011, signed by Moises 4 

Ortega, addressed to Paul Foster and I move to admit General 5 

Counsel’s 30 [sic] into the record. 6 

 MR. HIGH:  No objection. 7 

 JUDGE McCARRICK:  55 is received. 8 

(General Counsel’s Exhibit 55 is received into evidence) 9 

 MR. GIANNOPOULOS:  General Counsel’s 25 [sic] is a letter 10 

dated October 25, 2011 and it is a two-page letter.  The 11 

backside is signed by Moises Ortega and it is addressed to Paul 12 

Foster.  I move to admit General Counsel’s 25 [sic] into the 13 

record. 14 

 JUDGE McCARRICK:  56? 15 

 MR. GIANNOPOULOS:  I’m sorry, 56. 16 

 MR. HIGH:  No objection. 17 

 JUDGE McCARRICK:  56 is received. 18 

(General Counsel’s Exhibit 56 is received into evidence) 19 

 MR. GIANNOPOULOS:  General Counsel’s 57 is a letter dated 20 

October 24th, 2011 from Teamsters Local 492, addressed to Paul 21 

Foster, signed by Moises Ortega and there is a, this is a four-22 

page document.  Pages 2 and 3 are a Neutrality Recognition 23 

Agreement proposed. 24 

 MR. HIGH:  No objection. 25 
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 JUDGE McCARRICK:  57 is received. 1 

(General Counsel’s Exhibit 57 is received into evidence) 2 

 MR. GIANNOPOULOS:  And then General Counsel’s, I think 3 

that’s where we are. 4 

 JUDGE McCARRICK:  That’s where we are, the next in order 5 

will be 58.  Alright.  Anything further before we resume Mr. 6 

Goode’s testimony. 7 

 MR. GIANNOPOULOS:  No, no thank you, Your Honor. 8 

 JUDGE McCARRICK:  Alright.  Mr. Goode, I just remind you 9 

you’re still under oath sir. 10 

 WITNESS:  Yes sir. 11 

DIRECT EXAMINATION 12 

Q BY MR. GIANNOPOULOS:  Good morning Mr. Goode.   13 

A Good morning. 14 

Q We just admitted a series of documents into the record, 52 15 

through 57.  Could you take just a quick minute and look 16 

through those and then let me know when you are done, whether 17 

you, in fact, received these documents? 18 

A Yes sir, I’ve looked at them. 19 

Q Okay.  Did you, in fact, either receive them or at some 20 

point, get to look at them when you were working at Western 21 

Refinery during the timeframe of September and October, 2011? 22 

A I believe I’ve seen 52, 53, 55 and 56.  The letter, 54, 23 

which was from the organizing committee, Paul Foster --  24 

Q Uh-huh. 25 
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A -- I don’t recall ever seeing that. 1 

Q Okay. 2 

A And the proposed Neutrality Agreement, I don’t remember 3 

seeing the letter.  I was aware that there was a proposed 4 

Neutrality Agreement. 5 

Q Okay. 6 

A And so I hadn’t the letter. 7 

Q Okay.  Yesterday, when we talked about the letter that you 8 

sent or it was sent under your name to the various individuals 9 

named in the Teamster letters -- 10 

A Yes. 11 

Q -- are these the letter that we’re talking about, these 12 

letters, 52 through 57, realize there’s a couple of them that 13 

don’t deal with that? 14 

A Yes. 15 

Q Whenever a new person was named in one of these letters, 16 

they would get a letter --  17 

A Correct, a letter. 18 

Q Okay.  Now, we were talking about yesterday some of the 19 

pro company petitions.  I’m going to show you a document marked 20 

General Counsel’s 58.  General Counsel’s 58 is a nine-page 21 

document.  Take a second and look through those pages and let 22 

me know when you’re done. 23 

A Okay, I’ve looked through it. 24 

Q Okay.  Have you ever seen these documents before?  Any of 25 
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these petitions? 1 

 MR. HIGH:  Any of them being General Counsel’s 58? 2 

 MR. GIANNOPOULOS:  58, yeah.  3 

Q Any of the individual, the petitions that are set forth in 4 

there? 5 

A Now wait a minute, wait a minute.  Is this more than one? 6 

Q Yeah, there is a document, they are all separate. 7 

A Oh, okay.  Just a minute.  I didn’t notice that, sorry. 8 

Q And what I mean, have you ever seen them before, I don’t 9 

mean in preparation for this trial.  I meant when you were 10 

working, during your work time, you know, your work --  11 

A No. 12 

Q -- days at Western? 13 

A I did receive a call from Phillip Payne, he’s the one 14 

that, he’s the one that’s named here. 15 

Q Uh-huh. 16 

A He had called my, my office several times and I returned 17 

his call.   18 

Q And what was the subject matter of that call? 19 

A He was telling me he was very pro-company and he just 20 

wanted everything to stop and said he was going to form, you 21 

know, he wanted to have a petition and I said I had nothing to 22 

do with a petition either way.   23 

 JUDGE McCARRICK:  But I think the question is, did you 24 

ever during the period 2011 --  25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

621 

 

 WITNESS:  No I didn’t --  1 

 JUDGE McCARRICK:  -- did you ever see, did you ever 2 

receive copies of --  3 

 WITNESS:  I don’t recall seeing these.  I recognize the 4 

name of Phillip Payne and he called my office.   5 

 JUDGE McCARRICK:  Okay.   6 

Q  And were there any other instructions that you gave 7 

Phillip Payne or any discussions that you told Phillip Payne 8 

about the petition? 9 

A No. 10 

Q Did you tell him what he could or couldn’t do regarding 11 

the petition? 12 

A No. 13 

Q Did you discuss with any of the union consultants that had 14 

been hired by Western, the fact that Phillip Payne was 15 

interested in having a petition? 16 

A No sir. 17 

Q Okay.  Do you know who David Acosta is? 18 

A I believe he was one of the consultants, I believe.  Never 19 

met the gentleman. 20 

Q Consultant for? 21 

A LRI. 22 

Q Okay.  Were you involved at all in the hiring of the LRI 23 

consultants, in the discussions at all? 24 

A No. 25 
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Q Okay.  I’m going to show you another document, marked 1 

General Counsel’s 60.   2 

 MR. GIANNOPOULOS:  Your Honor, 59 I’ll reserve for another 3 

witness -- 4 

 JUDGE McCARRICK:  Alright. 5 

 MR. GIANNOPOULOS:  -- to lay the proper foundation. 6 

 JUDGE McCARRICK:  You haven’t offered 58, have you? 7 

 MR. GIANNOPOULOS:  58, I’ve got 58 I’m going to reserve 8 

for another witness, I’m not going to offer --  9 

 JUDGE McCARRICK:  The petitions, you’re not offering at 10 

this point? 11 

 MR. GIANNOPOULOS:  58.   12 

 JUDGE McCARRICK:  That was the petitions? 13 

 MR. GIANNOPOULOS:  Those are the petitions.  I’m not 14 

offering -- I don’t think I have foundation to offer those, so.  15 

 MR. HIGH:  I would agree. 16 

Q I’m going to show you a document, Mr. Goode, marked 17 

General Counsel’s 59. 18 

 JUDGE McCARRICK:  You going to reserve 59? 19 

 MR. GIANNOPOULOS:  I’m sorry, I meant 58 -- I misspoke, 20 

Your Honor.  I apologize. 21 

Q Mr. Goode, I’ve handed you a document marked General 22 

Counsel’s 59.  Yesterday we went through some e-mails and there 23 

are a couple of e-mails that were from some Groendyke employees 24 

or managers.  Do you recall those e-mails that I’m talking 25 
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about? 1 

A Yes sir. 2 

Q Take a look at General Counsel’s 59 and tell me if you’ve 3 

ever seen that document before? 4 

A No, I have not. 5 

Q Okay.   6 

 MR. GIANNOPOULOS:  And Your Honor, I’m going to try to lay 7 

some foundation on 59 with someone else. 8 

 JUDGE McCARRICK:  Alright.   9 

Q I’m going to show you a document that’s going to be marked 10 

General Counsel’s 60.  Mr. Goode, I’ve handed you a document 11 

marked General Counsel 60.  Could you look at the e-mail and 12 

the attachment and let me know when you’re done with looking at 13 

it? 14 

A Yes, I have. 15 

Q Do you recognize that document that’s marked General 16 

Counsel 60? 17 

A I recognize the letter. 18 

Q Okay. 19 

A And the e-mail, now that I’ve read it. 20 

Q Sure.  Okay.  And this letter that’s attached to the back, 21 

did that go out to the Western drivers? 22 

A Yes sir. 23 

Q Okay.   24 

 MR. GIANNOPOULOS:  I’m going to move for the admission of 25 
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General Counsel’s 60, Your Honor. 1 

 MR. HIGH:  No objection. 2 

 JUDGE McCARRICK:  60 is received. 3 

(General Counsel’s Exhibit 60 is received into evidence) 4 

Q I’m going to show you a document marked General Counsel’s 5 

61.  As I’m marking this, I’m going to ask you a question about 6 

60 where it’s the -- the e-mails says “I’ve asked Steve to 7 

communicate to his superiors the information about this letter 8 

going out to their drivers.  Who is Steve? 9 

A Steve is Steve Curtright.  He’s the operations manager. 10 

Q Okay.   11 

 MR. GIANNOPOULOS:  Your Honor, could I have one second.  I 12 

took the staples out of this document unfortunately and I’m 13 

going to have to restaple them. 14 

 JUDGE McCARRICK:  Okay.  Off the record. 15 

(Off the record) 16 

DIRECT EXAMINATION CONTINUES 17 

Q BY MR. GIANNOPOULOS:  Now, the e-mail that’s in the 18 

middle, and that’s the one dated October 13, 2011 from Chris 19 

Proctor to the variety of people mentioned there and I think 20 

yesterday we discussed the e-mail Sjaraflrims.com, that’s Simon 21 

Jara, right? 22 

A Yes. 23 

Q Okay.  Now that first line says, “As discussed, we are 24 

going to need some mentoring and “witnessing” of driver 25 
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interactions with Labor Relations Consultants.”  Do you know 1 

what the mentoring and witnessing meant or is? 2 

A I’m not, I don’t know what it meant by that. 3 

Q  And did you, in fact, send out, the company sent out 4 

supervisors, managers to these, I guess, watch interactions 5 

with LRI consultants and drivers? 6 

A That’s what it says, yes.  And so I’m assuming it 7 

happened. 8 

Q Okay.  Now Tony Smith, he’s the safety manager? 9 

A Uh-huh, yeah, he’s safety manager, yeah. 10 

Q Safety manager.  I’m curious why Tony Smith would go out 11 

and witness or mentor interactions between drivers and LRI 12 

consultants? 13 

A He’s a part of the management team. 14 

Q Isn’t it true that during the campaign to present the 15 

company’s view about unions to employees, that the company was 16 

mixing these consultant meetings with their safety meetings? 17 

A I don’t know that I’d say, I think the first one started 18 

as a safety meeting and then after that, I don’t believe that 19 

was the case, sir. 20 

Q That was not the case? 21 

A That’s not my understanding. 22 

Q Okay.  There was no kind of melding of the whole issue of 23 

safety --  24 

A No. 25 
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Q -- and anti-union campaign? 1 

A No, it wasn’t, no sir. 2 

 MR. GIANNOPOULOS:  I’ll move for the admission of General 3 

Counsel 61, Your Honor. 4 

 MR. HIGH:  No objection. 5 

 JUDGE McCARRICK:  61 is received. 6 

(General Counsel’s Exhibit 61 is received into evidence) 7 

Q I’m going to show you a document marked General Counsel 8 

62.  I’ve handed you a document marked General Counsel 62.  9 

Take a minute and look at that document and let me know when 10 

you’re done reviewing it. 11 

A Okay, I’ve reviewed it. 12 

Q Okay.  And actually, the questions I have for 62 relate 13 

to, well they relate to questions I had for 63, so I’m going 14 

mark that and show that to you also and then just ask you a few 15 

questions about both documents.  Did you receive General 16 

Counsel 62?  The e-mails, at least from the, from the second e-17 

mail on the first page on down the e-mail chain? 18 

A Excuse me? 19 

Q Did you receive General Counsel 62, the series of e-mails 20 

in there? 21 

A I’ve read it, yes. 22 

Q Okay.  I’m going to move for the admission of 62, Your 23 

Honor. 24 

 MR. HIGH:  No objection. 25 
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 JUDGE McCARRICK:  62 is received. 1 

(General Counsel’s Exhibit 62 is received into evidence) 2 

Q Mr. Goode, I’ve handed you a document marked General 3 

Counsel 63.  If you would, take a minute and look at that and 4 

let me know when you’re done reviewing it. 5 

A Okay. 6 

Q Did you receive the e-mails in 63, at least from the first 7 

one that has your name on it? 8 

A Yes, I was copied on it. 9 

Q Okay.   10 

 MR. GIANNOPOULOS:  I’m going to move for the admission of 11 

General Counsel 63, Your Honor. 12 

 MR. HIGH:  No objection. 13 

 JUDGE McCARRICK:  63 is received. 14 

(General Counsel’s Exhibit 63 is received into evidence) 15 

Q Now, in 63, if you go to the, if you go to the bottom 16 

part, there is a -- the e-mail body says “New to the teamster 17 

list.”  Looks like they’ve been focusing on tank (inaudible) 18 

drivers, Albuquerque and there is a list of names.  Do you see 19 

that? 20 

A Yes, sir. 21 

Q And then, it says, “I’ll get ready to send a letter to 22 

these employees,” from Kevin.  And that’s, that letter is the 23 

letter we were talking about yesterday, right? 24 

A Yeah, that’s the one, sir. 25 
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Q And then, the middle e-mail, it says, “We need to get this 1 

union letter to the LRI consultants ASAP to facilitate a number 2 

of one-on-one sessions before we disband the team.  They can 3 

use the actual letter to our advantage.”  That, the letter 4 

they’re talking about is the, is the letter with the names of 5 

the organizing committee members, right? 6 

A Yes, I believe that’s the one he was talking about. 7 

Q Now, these one-on-one sessions, those occurred where?  The 8 

one-on-one sessions between the consultants and the drivers? 9 

A I’m not sure.  I wasn’t involved in any of them. 10 

Q Okay.  But did you not see any of them happen at work?  11 

Didn’t you see any of the consultants talking to drivers on 12 

one-on-one basis? 13 

A No sir. 14 

Q Did you ever see any of the consultants? 15 

A No sir. 16 

Q Were you ever introduced to the consultants? 17 

A No. 18 

Q And your office is where? 19 

A I’m based in Tempe. 20 

Q In Tempe?  Okay.   21 

 JUDGE McCARRICK:  And Mr., where is Mr. Proctor’s office? 22 

 WITNESS:  He’s in Tempe as well sir. 23 

Q I’m going to show you a couple of documents.  I’m going to 24 

mark the first one 64 and the second one 65.  Mr. Goode, I’ve 25 
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handed you two documents.  One marked General Counsel 64 and 1 

one marked General Counsel 65.  I want to start with the 2 

document that’s marked General Counsel 64.   3 

A Okay. 4 

Q And let me know when you’ve had a chance to review General 5 

Counsel 64. 6 

A Yes, okay, I’ve read it. 7 

Q Now, did you send out General Counsel 64 to the Western 8 

Wholesale drivers on October 21st, 2011? 9 

A I’m assuming it went out the date --  10 

Q Okay. 11 

A Yes. 12 

Q Would that go out in the mail to the drivers?  Would it be 13 

posted on the bulletin board?  How would that be disseminated 14 

to the drivers, if you know? 15 

A I’m assuming it was put in their boxes. 16 

Q Okay.  They have like mail cubes or boxes? 17 

A Boxes where they pick up their work. 18 

Q Okay.  And that first sentence, where it talks about a 19 

handout from the Teamsters purporting to misquote, purporting 20 

to quote you. 21 

A Uh-huh. 22 

Q Did you see that handout from the Teamsters? 23 

A I, I seen several of the handouts. 24 

Q Do you know which one here you were talking about where it 25 
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says purporting to quote you? 1 

A I believe there was one that was quoting me as saying, “I 2 

don’t care if there is a union.” 3 

Q Okay. 4 

A That was not the, that was not the complete quote.  That’s 5 

what I wanted to set the record straight. 6 

Q Okay.  Because do you care one way or another if the 7 

drivers unionize? 8 

A I do not want a union.  I don’t feel there is a need for a 9 

union.  And I don’t see a need to put a third-party between 10 

myself and my employees. 11 

Q Okay.  So you do care? 12 

A Yes, I do not want, want to have a union. 13 

Q Okay.  And you were trying to set the record straight 14 

here? 15 

A Uh-huh. 16 

Q And you set forth here some of the positive things that 17 

you believe have occurred from Western for the drivers? 18 

A Correct. 19 

Q And then you say that the LRI professionals are there to 20 

tell the drivers the truth in the realities of unions and 21 

present the facts, bold underline? 22 

A Uh-huh. 23 

Q And they were there at the time when you sent this, right? 24 

A Based on a timeline that we looked at yesterday, yes sir. 25 
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Q Okay.  Did any of the drivers call you?  You’ve got your 1 

phone number here, you say, “I can be reached at” and then the 2 

phone number? 3 

A I, I don’t recall getting a call from anybody. 4 

Q Okay.  Other than maybe Mr. Payne, you testified earlier? 5 

A Yeah.  Yeah. 6 

 MR. GIANNOPOULOS:  I move for the admission of General 7 

Counsel 64. 8 

 MR. HIGH:  No objection. 9 

 JUDGE McCARRICK:  64 is received. 10 

(General Counsel’s Exhibit 64 is received into evidence) 11 

Q And then, let me have you look at General Counsel 65.  And 12 

let me know when you’ve had a chance to look at the document. 13 

A Yes, this is a summary. 14 

Q Okay.  Did you receive this from Pam Scott with the 15 

attachment? 16 

A Yes. 17 

 MR. GIANNOPOULOS:  I’m going to move for the admission of 18 

65, Your Honor. 19 

 MR. HIGH:  No objection. 20 

 JUDGE McCARRICK:  65 is received. 21 

(General Counsel’s Exhibit 65 is received into evidence) 22 

Q Now, the summary that’s attached at 65, and this is a 23 

four-page document.  Unfortunately, I didn’t, I neglected to 24 

number the bottoms of the pages. 25 
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 JUDGE McCARRICK:  That’s alright.  It’s not that long.   1 

Q This summary, where it says, “Transportation Changes 2 

2008,” that was also given to the drivers, correct?  Or 3 

disseminated to the drivers? 4 

A I don’t know if it was disseminated.  I think it -- this 5 

was transportation changes across the entire transportation 6 

organization, not just Albuquerque. 7 

Q Okay. 8 

A It was the whole network. 9 

Q Okay.  But did the changes that are set forth in this 10 

summary apply to Albuquerque drivers also? 11 

A Yes. 12 

Q Okay.   13 

COURT EXAMINATION 14 

Q BY JUDGE McCARRICK:  There’s some terms here, I just want 15 

to clarify them for myself and maybe hear them again.  A 16 

transport driver is what sort of driver? 17 

A A transport would be a driver that’s hauling (inaudible) 18 

18 wheeler with gasoline, diesel. 19 

Q So, he’s driving a tractor? 20 

A Yeah, tractor-trailer. 21 

Q And then a tank wagon, the wagon and the truck, are the 22 

tank and the truck are together? 23 

A When we refer to a tank wagon, it’s usually a smaller size 24 

vehicle, a body load up to 4,000 gallon truck. 25 
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Q So the, like for example, like a typical propane tank 1 

truck where the tank is on the body of the truck? 2 

A On the truck, yeah, the body load truck, that would be a 3 

tank wagon. 4 

Q Okay.  Alright.   5 

 MR. GIANNOPOULOS:  Did you have any other questions, Your 6 

Honor? 7 

 JUDGE McCARRICK:  No, that was it.  I just wanted to 8 

clarify that. 9 

DIRECT EXAMINATION CONTINUES 10 

Q BY MR. GIANNOPOULOS:  Now, Mr. Goode, at the time the LRI 11 

consultants were at the company, they were sending to the 12 

Western management team, a pretty frequent basis, their 13 

assessments of the drivers’ support, right? 14 

A They were sending it, yes. 15 

Q And this was broken down pretty specifically, I mean, they 16 

had individual drivers and scores and this was coming in -- 17 

they had individual drivers and scores on these assessments, 18 

right? 19 

A Well, we talked about that yesterday. 20 

Q Okay.  And I’ve got a series of these assessments that I’m 21 

gonna mark and give to you. 22 

 MR. GIANNOPOULOS:  Your Honor, I do have a series of them.  23 

It might be quicker if we go off the record for maybe ten 24 

minutes and I can mark them all. 25 
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 JUDGE McCARRICK:  Yeah. 1 

 MR. GIANNOPOULOS:  And then that, does that sound okay? 2 

 JUDGE McCARRICK:  That’s fine, yeah. 3 

 MR. GIANNOPOULOS:  Okay. 4 

 JUDGE McCARRICK:  Let’s go off the record to do that. 5 

(Off the record) 6 

 MR. GIANNOPOULOS:  Your Honor, I’ve got a series of 7 

documents marked General Counsel 67 through 74 that we’ve 8 

reached a stipulation with Respondent for authenticity.  I’m 9 

not going to ask Mr. Goode about these documents, but I’m going 10 

to move them in to the record.  It is my understanding that Mr. 11 

Goode has not seen them. 12 

 JUDGE McCARRICK:  Okay.  That will be part of the 13 

stipulation and that Mr. Goode is not, not seen these reports. 14 

 MR. HIGH:  Maybe he ought to say that.  We ought to ask 15 

him I would think. 16 

 JUDGE McCARRICK:  That’s fine. 17 

 MR. GIANNOPOULOS:  Okay.  I’ll do that.  First, let me 18 

mark and identify them.  We can move them into the record and 19 

then I’ll ask him individually.  First document is General 20 

Counsel 67 and that’s an e-mail from a David Acosta to Chris 21 

Proctor.  The top, the top of the document, is dated October 22 

19th, 2011 with a Western Assessment and this is an 11-page, 12-23 

page document with the assessment attached.  I’ll move for the 24 

admission of General Counsel 67.   25 
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 MR. HIGH:  No objection. 1 

 MR. GIANNOPOULOS:  Okay. 2 

Q Mr. Goode, have you ever seen General Counsel 67 before? 3 

A No sir, I haven’t seen it. 4 

Q Okay.  Thank you. 5 

 MR. GIANNOPOULOS:  General Counsel 68 is an e-mail to 6 

Chris Proctor from Evelyn Fragoso dated October 20th, 2011 with 7 

the back page is another, I guess, an assessment you would call 8 

it.  I’ll move for the admission of General Counsel 68. 9 

 JUDGE McCARRICK:  Any objection? 10 

 MR. HIGH:  No objection. 11 

 JUDGE McCARRICK:  68 is received as well as 67, if I 12 

haven’t received it. 13 

(General Counsel’s Exhibits 67 and 68 is received into 14 

evidence) 15 

Q Now, Mr. Goode, have you - 16 

 MR. GIANNOPOULOS:  I apologize, Your Honor, for cutting 17 

you off. 18 

Q Mr. Goode, have you ever seen General Counsel’s 68 before? 19 

A No sir, I have not. 20 

Q Okay.  Thank you.   21 

 MR. GIANNOPOULOS:  General Counsel 69, looks like a 22 

memorandum from David Acosta with a subject of Union Awareness 23 

Program Update and it is a three-page document.  I’ll move for 24 

the admission of General Counsel 69. 25 
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 JUDGE McCARRICK:  Any objection? 1 

 MR. HIGH:  No objection. 2 

 JUDGE McCARRICK:  69 is received. 3 

(General Counsel’s Exhibit 69 is received into evidence) 4 

Q Mr. Goode, have you ever seen General Counsel 69? 5 

A No sir. 6 

Q Thank you. 7 

 JUDGE McCARRICK:  And I assume on 69, there is a, two, 8 

have two lines and then the initials, “EP” and I assume that’s 9 

how the document came into the possession of General Counsel? 10 

 MR. GIANNOPOULOS:  Yes, Your Honor. 11 

 JUDGE McCARRICK:  Okay.   12 

 MR. GIANNOPOULOS:  EP?  Did you say EE or --  13 

 JUDGE McCARRICK:  EP. 14 

 MR. GIANNOPOULOS:  P as in Paul. 15 

 JUDGE McCARRICK:  Paul. 16 

 MR. GIANNOPOULOS:  Yeah.  General Counsel 70 is a, again, 17 

a two-page document.  This is from Chris Proctor to Simon Jara, 18 

RE Gallup Avoidance Summary, dated October 20 of 2011.  I’ll 19 

move for the admission of General Counsel 70. 20 

 JUDGE McCARRICK:  Any objection? 21 

 MR. HIGH:  No objection. 22 

 JUDGE McCARRICK:  And again, I assume, there is a 23 

handwritten Gallup written on that and I assume that’s the way 24 

it came into the General Counsel’s possession? 25 
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 MR. GIANNOPOULOS:  That is the way -- yes, Your Honor. 1 

 JUDGE McCARRICK:  Alright. 2 

 MR. GIANNOPOULOS:  Is it received? 3 

 JUDGE McCARRICK:  70 is received. 4 

(General Counsel’s Exhibit 70 is received into evidence) 5 

 MR. GIANNOPOULOS:  Okay. 6 

Q And Mr. Goode, have you seen General Counsel 70 before? 7 

A No, I have not. 8 

 MR. GIANNOPOULOS:  General Counsel 71 is a, it’s titled, 9 

LRI Western Refining Initial Organizing Assessment with the 10 

name Bill Herrera on the bottom left, dated October 20th, 2011.  11 

And it is a three-page document.  And I’ll move for the 12 

admission of General Counsel 71. 13 

 JUDGE McCARRICK:  Any objection? 14 

 MR. HIGH:  No objection. 15 

 JUDGE McCARRICK:  71 is received. 16 

(General Counsel’s Exhibit 71 is received into evidence) 17 

Q Mr. Goode, have you seen General Counsel 71 before? 18 

A No sir, I have not. 19 

Q Okay.  Do you know who Bill Herrera is? 20 

A No, I don’t. 21 

Q Okay.   22 

 MR. GIANNOPOULOS:  General Counsel 72 is titled LRI 23 

Western Refining Pulsing Employees dated October 22nd, 2011 and 24 

again, there is the name Bill Herrera on the bottom left and 25 
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this is a six-page document.  I’ll move for the admission of 1 

General Counsel 72. 2 

 JUDGE McCARRICK:  Any objection? 3 

 MR. HIGH:  No objection. 4 

 JUDGE McCARRICK:  On page 3 of the document, again, there 5 

is a “12” written with an arrow, there is an arrow at the end 6 

of the third line and then the word “Yes” underscored four 7 

times.  I assume that’s the way it came into General Counsel’s 8 

possession? 9 

 MR. GIANNOPOULOS:  Yes, Your Honor. 10 

 JUDGE McCARRICK:  Alright. 11 

 MR. GIANNOPOULOS:  So I’ll move for the admission of 72 if 12 

I have not --  13 

 JUDGE McCARRICK:  It has been received. 14 

(General Counsel’s Exhibit 72 is received into evidence) 15 

 MR. GIANNOPOULOS:  Okay. 16 

Q And Mr. Goode, I’ll show you General Counsel 72.  Have you 17 

seen General Counsel 72 before? 18 

A No sir, I have not. 19 

Q Okay.   20 

 MR. GIANNOPOULOS:  And I noted on 72, Your Honor, that 21 

there is also on page 2 at the very bottom of the page, a, I 22 

don’t know, a bracket or a squiggly line.  Again, that was 23 

there when we received the document. 24 

 JUDGE McCARRICK:  So reflect. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

639 

 

 MR. GIANNOPOULOS:  General Counsel 73 is an e-mail chain 1 

with an attachment.  The top of the e-mail was from Evelyn 2 

Fragoso to Chris Proctor with the attachment that says, 3 

“Bloomfield Data XLSX -- Bloomfield XLS” and then the 4 

spreadsheet attachment, which is, this is an eight-page 5 

document.  I’ll move for the admission of General Counsel 73. 6 

 JUDGE McCARRICK:  Any objection? 7 

 MR. HIGH:  No objection. 8 

 JUDGE McCARRICK:  73 is received. 9 

(General Counsel’s Exhibit 73 is received into evidence) 10 

Q And Mr. Goode, have you seen General Counsel 73 before? 11 

A No, I have not seen this e-mail. 12 

Q Okay. 13 

 MR. GIANNOPOULOS:  And then General Counsel 74 is a two-14 

page document back-to-back, the pages are -- it’s titled “Labor 15 

Consulting Report, Western Refining Consultant Erasmo Eddie C. 16 

Navarro, dated 10-26-2011.”  Your Honor, I’ll move for the 17 

admission of General Counsel 74. 18 

 JUDGE McCARRICK:  Any objection? 19 

 MR. HIGH:  No objection. 20 

 JUDGE McCARRICK:  74 is received. 21 

(General Counsel’s Exhibit 74 is received into evidence) 22 

Q And Mr. Goode, have you seen General Counsel 74 before? 23 

A No sir. 24 

Q Okay.  Mr. Goode, I’m going to show you a document that’s 25 
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marked General Counsel 66.  Yeah, take a look at General 1 

Counsel 66, Mr. Goode and let me know when you’ve had a chance 2 

to review it. 3 

A Okay.  I have, refreshing my memory, yes. 4 

Q Okay.  And did you receive this as an e-mail from Chris 5 

Proctor to you dated October 7th, 2011 and then on the bottom of 6 

that, looks like a forward of an e-mail from Mike Gailey to a 7 

variety of people? 8 

A Correct. 9 

Q And the subject is Robert Aguirro and Jaime Holguin. 10 

A Uh-huh. 11 

Q Did you receive this e-mail, General Counsel 66? 12 

A Yes, I did. 13 

 MR. GIANNOPOULOS:  I’ll move for the admission of 66, Your 14 

Honor. 15 

 JUDGE McCARRICK:  Any objection? 16 

 MR. HIGH:  No objection. 17 

 JUDGE McCARRICK:  66 is received. 18 

(General Counsel’s Exhibit 66 is received into evidence) 19 

 JUDGE McCARRICK:  It just occurred to me, something 20 

totally off the subject.  We talked on Tuesday about a response 21 

from the motion to revoke the Respondent’s subpoenas and there 22 

was some discussion of having one today.  Now, there’s no time 23 

limit that you have to respond, I mean, unlike the time limit 24 

that’s required for filing a petition to revoke and I was just 25 
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wondering where, where you were at with that?  There is no, 1 

it’s not essential it be filed today.   2 

 MR. HIGH:  I do not have it ready. 3 

 JUDGE McCARRICK:  Okay.  It, since it’s something that 4 

pertains to your case-in-chief --  5 

 MR. HIGH:  Yes, I do want to respond to it, because I do  6 

--  7 

 JUDGE McCARRICK:  Yeah. 8 

 MR. HIGH:  -- want and need the documents covered by the 9 

subpoena. 10 

 JUDGE McCARRICK:  That’s fine.  Next week --  11 

 MR. HIGH:  And I can do that Monday when I also file the 12 

other one.  I’ve got two, I’ve got my, I’ve got to file my 13 

motion to --  14 

 JUDGE McCARRICK:  That’s right. 15 

 MR. HIGH:  -- revoke his second -- 16 

 JUDGE McCARRICK:  And you’ve got -- 17 

 MR. HIGH:  -- subpoena -- 18 

 JUDGE McCARRICK:  -- you’ve got until Monday, I think 19 

Monday, I think your five, the way I reviewed it --  20 

 MR. HIGH:  Right. 21 

 JUDGE McCARRICK:  -- the regs, you have until Monday 22 

because the fifth day fell on a Saturday.  So you would have 23 

until Monday to file your petition to revoke the most recent 24 

subpoena. 25 
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 MR. HIGH:  Right.  1 

 MR. GIANNOPOULOS:  I don’t remember when I sent it.  I 2 

trust your, I trust your --  3 

 JUDGE McCARRICK:  Well, it seems to me it was filed on, it 4 

was received on Monday, so you don’t count the first day. 5 

 MR. GIANNOPOULOS:  Okay.  That -- if that’s -- 6 

 JUDGE McCARRICK:  Then you count Tuesday, Wednesday, 7 

Thursday, Friday, Saturday would be the way I’d count and then 8 

you’d have until Monday to file your petition to, or any 9 

petitions to revoke, but with respect to your response to the 10 

union’s petition to revoke, there is really no, there is no 11 

time limit and since it, that pertains to your case-in-chief, 12 

you know, any time next week would be fine. 13 

 MR. HIGH:  Right.  I will file both of those on Monday.  14 

It would be a limited motion on the second subpoena.  In fact, 15 

if we can get an agreement now, well, I don’t want, I’d better 16 

not do that because I don’t have it in front of me. 17 

 JUDGE McCARRICK:  Alright.  You may be able to discuss 18 

that --  19 

 MR. HIGH:  Yeah, because literally the way it’s drafted, 20 

it covers hundreds and hundreds of complete personnel files of 21 

employees.  When the only documents they are really after are 22 

disciplinary actions, so, but maybe John, you and I, I’ll talk 23 

to you about it and maybe we can avoid even having to  --  24 

 MR. GIANNOPOULOS:  Okay.  That’s fine, that’s fine. 25 
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 JUDGE McCARRICK:  That may resolve it. 1 

 MR. GIANNOPOULOS:  That’s fine.  And even internally if 2 

it’s an issue, we can even do an oral motion to revoke and we’d 3 

just discuss it orally on the record, if it’s something that 4 

needs to be on the record as opposed to spending the weekend 5 

drafting -- anyway, anyway. 6 

 MR. HIGH:  Okay. 7 

 MR. GIANNOPOULOS:  I’m not sure, I would believe the rules 8 

-- anyway would allow that, but in any event, okay. 9 

 MR. HIGH:  Well you and I can talk and we’ll try to get --  10 

 MR. GIANNOPOULOS:  Yeah, that’s fine. 11 

 MR. HIGH:  -- it resolved. 12 

 MR. GIANNOPOULOS:  Absolutely.   13 

 JUDGE McCARRICK:  Okay.  Alright.  We’re still on the 14 

record?   15 

 MR. GIANNOPOULOS:  I believe so. 16 

 JUDGE McCARRICK:  Alright. 17 

DIRECT EXAMINATION CONTINUES 18 

Q BY MR. GIANNOPOULOS:  Mr. Goode, I’m going to show you a 19 

document marked General Counsel 67. 20 

 JUDGE McCARRICK:  67 is already in the record.  Is that -- 21 

has it already been received? 22 

 COURT REPORTER:  Yes. 23 

 MR. GIANNOPOULOS:  Ah, yeah, you’re right. 24 

 JUDGE McCARRICK:  The next one in order would be 75. 25 
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 MR. GIANNOPOULOS:  I apologize.  John, would you mark that 1 

76, sorry about that. 2 

 JUDGE McCARRICK:   No, 75 is next. 3 

 MR. GIANNOPOULOS:  Yeah, 75.  What did I say? 4 

 JUDGE McCARRICK:  75 is next in order. 5 

 MR. GIANNOPOULOS:  75.   6 

 COURT REPORTER:  76. 7 

 MR. GIANNOPOULOS:  The exhibits are going to have my 8 

handwriting all over them.  Okay.   9 

Q Mr. Goode, I’m handing you a document marked General 10 

Counsel 75.  Take a second and review that and let me know when 11 

you’re done looking at it, Mr. Goode. 12 

 MR. HIGH:  Do I get a copy of 75? 13 

 MR. GIANNOPOULOS:  I thought I gave you one, I’m sorry 14 

Charles. 15 

 MR. HIGH:  Thank you. 16 

A Yes. 17 

Q Did you receive this e-mail that’s in General Counsel 75 18 

and the attachments? 19 

A Did I receive it? 20 

Q Yeah. 21 

A Yeah, I’m the one that forwarded, yeah. 22 

Q Okay.  I’m sorry.  You said, you forwarded that on, I 23 

apologize.  Were you involved at all in the decision to 24 

discipline a Reggie LeMoine? 25 
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A It was reviewed with me, yes. 1 

Q It was reviewed with you? 2 

A Yes. 3 

Q And what was reviewed with you?  Who reviewed the issue 4 

with you? 5 

A Pamela Scott.   6 

Q Okay.  And what did Ms. Scott tell you? 7 

A Based on her investigation, statement by Monty Caudill and 8 

discussions with other employees, she felt it was appropriate, 9 

that she had enough support that Reggie was the one that took 10 

the questions out of the box. 11 

Q Okay.  And numbers 4 and 5, on this document, that’s a 12 

letter, is this the statement from Monty Caudill?  Was it 13 

Caudillo or Caudill? 14 

A Monty Caudill. 15 

Q Caudill.  I’m sorry.  Is that the written statement? 16 

A Four and five, yes.  I’ve read it. 17 

Q Did Ms. Scott tell you who else she talked to, to 18 

investigate the incident, what other employees? 19 

A If she did, I don’t recall. 20 

Q Okay.   21 

 MR. GIANNOPOULOS:  I’ll move for the admission of General 22 

Counsel 75, Your Honor. 23 

 MR. HIGH:  No objection. 24 

 JUDGE McCARRICK:  75 is received. 25 
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(General Counsel’s Exhibit 75 is received into evidence) 1 

Q Now, Mr. Goode, do you know of an employee named Roberto 2 

Aguirre? 3 

A Yes, I know of him, yes. 4 

Q Okay.  Now isn’t it true that on September 26, 2011, 5 

Roberto was counseled for violating company policy for union 6 

activism while on duty? 7 

A I don’t, you know, he may have, I -- you haven’t given me 8 

anything that shows that. 9 

Q I’m just asking you if you know? 10 

A I don’t know if that’s the date. 11 

Q Okay.  But he was counseled for --  12 

A I believe he was counseled, yes. 13 

Q -- for violating company policy for union activism while 14 

on duty? 15 

A I don’t know if that’s what it was for. 16 

Q Okay.  I’m going to show you a document marked General 17 

Counsel 76. 18 

 MR. GIANNOPOULOS:  And Your Honor, this e-mail chain came 19 

in the series of e-mails that Mr. High produced as attorney-20 

client privileged e-mails.  I have, I have the original here 21 

for your review.  I have gone through and redacted any e-mail 22 

to or from Mr. High and I don’t believe the e-mail I’m 23 

interested in contains attorney-client privilege matter.  I 24 

will give it to you for -- 25 
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 JUDGE McCARRICK:  Well, give it to Mr. High, so… 1 

 MR. GIANNOPOULOS:  -- to Mr. High and to you for 2 

inspection. 3 

 JUDGE McCARRICK:  -- he can review what it is you’re 4 

offering.  Let me see it and then Mr. High can make any 5 

objections --  6 

 MR. GIANNOPOULOS:  So, Charlie, I’m handing --  7 

 JUDGE McCARRICK:  -- he wishes. 8 

 MR. GIANNOPOULOS:  This is the e-mail. 9 

 MR. HIGH:  What is this one?  Is this the same? 10 

 MR. GIANNOPOULOS:  It’s the same.  This is the original 11 

that you gave me and I redacted --  12 

 MR. HIGH:  Oh, okay, oh, oh --  13 

 MR. GIANNOPOULOS:  -- anything from you or to you --  14 

 MR. HIGH:  Okay. 15 

 MR. GIANNOPOULOS:  -- I redacted. 16 

 MR. HIGH:  Okay.  Alright.  Here you go.  Is this my copy? 17 

 MR. GIANNOPOULOS:  This is --  18 

 MR. HIGH:  Okay. 19 

 MR. GIANNOPOULOS:  -- yeah, that’s yours. 20 

 MR. HIGH:  Okay. 21 

 MR. GIANNOPOULOS:  Do you have a problem with the -- 22 

 MR. HIGH:  No. 23 

 MR. GIANNOPOULOS:  -- redaction?  Okay.   24 

 JUDGE McCARRICK:  Okay.  Alright, go ahead. 25 
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Q Mr. Goode, I’m handing you a copy of General Counsel 76.  1 

I’m asking that you look through that document and let me know 2 

when you have, when you’ve had a chance to review that. 3 

(Long pause) 4 

Q Have you had a chance to look at that? 5 

A Yes. 6 

Q Okay.  And on the second page --  7 

 JUDGE McCARRICK:  Are you going to offer it first? 8 

 MR. GIANNOPOULOS:   Yeah, I’m sorry.  I offer General 9 

Counsel 76. 10 

 JUDGE McCARRICK:  Any objection? 11 

 MR. HIGH:  No objection as redacted. 12 

 JUDGE McCARRICK:  Very well.  As redacted, it is received. 13 

(General Counsel’s Exhibit 76 is received into evidence) 14 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 15 

Q On the second page, Mr. Goode, there is an e-mail from you 16 

to Scott Stevens, Victor Rueda and Pamela Scott.  And you told 17 

me earlier today, what is Mr. Stevens’ title?  I just forgot. 18 

A Scott is the senior vice president of southwest marketing. 19 

Q Okay.  And on the second sentence, this is an e-mail that 20 

you’re sending to them, on the second sentence it says, “That 21 

said, Roberto was counseled on September 26 for violating 22 

company policy for union activism while on duty.” 23 

A Okay. 24 

Q Do you remember now as you look at, read that e-mail, if, 25 
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in fact --  1 

A Yes. 2 

Q -- at least you’re telling those two people that --  3 

A Yeah. 4 

Q -- was the date? 5 

A That’s, yeah, I would say that’s correct. 6 

Q Okay. 7 

A If I put it in an e-mail, yeah. 8 

Q I’m going to show you a document marked General Counsel 9 

77.  And have you, let me have you review that document.  It’s 10 

a two-page e-mail chain. 11 

 MR. GIANNOPOULOS:  And Your Honor, I will say for the 12 

record, it says on the bottom pages 3 and 4, as I was, as Ms. 13 

Alonso and myself were looking through the subpoenaed 14 

documents, we could not identify pages 1 and 2, so I’m not sure 15 

if there is a 1 and 2.  If there is, I’d be happy to include it 16 

in the e-mail chain, but we just couldn’t find it, so... 17 

 JUDGE McCARRICK:  Alright.  So you have, according to what 18 

I have, you have pages 4 and 5? 19 

 MR. GIANNOPOULOS:  Right. 20 

 JUDGE McCARRICK:  So 1 through, 1 through 3 --  21 

 MR. GIANNOPOULOS:  1 through 3, yes, I’m sorry. 22 

 JUDGE McCARRICK:  -- appear to be absent?  Okay.  But 23 

that’s, that all you received? 24 

 MR. GIANNOPOULOS:  There could be some other document with 25 
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1, 2, 3 that just wasn’t with this.  I, you know, I’m not sure.  1 

If there is, if there is further, that Respondent want to add 2 

in, I’m not -- I’m just saying I’m not, I didn’t rip out pages 3 

-- 4 

 JUDGE McCARRICK:  Uh-huh. 5 

 MR. GIANNOPOULOS:  -- 1, 2, 3, just to get these e-mails 6 

in. 7 

 JUDGE McCARRICK:  Alright.   8 

A Okay. 9 

Q Okay.  And I’m going to, have you --  10 

 MR. GIANNOPOULOS:  Well first, I’m going to move for the 11 

admission of General Counsel 77, Your Honor. 12 

 MR. HIGH:  No objection. 13 

 JUDGE McCARRICK:  77 is received. 14 

(General Counsel’s Exhibit 77 is received into evidence) 15 

Q And at least to the best of your recollection, Mr. Goode, 16 

the e-mail that’s on the first page in the middle from Mike 17 

Gailey to Pam Scott, a variety of people and copied you, did 18 

you receive this e-mail? 19 

A Yes.   20 

Q Okay.  I’m going to show you a document marked General 21 

Counsel 78.  I’ve handed you a document marked General Counsel 22 

78, is a two-page document.  Would you take a look at that, Mr. 23 

Goode, and let me know when you’ve had a chance to review it? 24 

A Same e-mails that are part of the string in 77. 25 
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Q Oh, okay.  Did you receive these e-mails on General 1 

Counsel 78? 2 

A Yes. 3 

 MR. GIANNOPOULOS:  I move for the admission of 78, Your 4 

Honor. 5 

 JUDGE McCARRICK:  Any objection? 6 

 MR. HIGH:  No objection. 7 

 JUDGE McCARRICK:  78 is received. 8 

(General Counsel’s Exhibit 78 is received into evidence) 9 

Q And in the bottom e-mail, it looks like Mike Gailey is 10 

informing you about some drivers that approached him with 11 

respect to their names being placed on the “initial list.”  Did 12 

you ever discuss that further with him? 13 

A I didn’t discuss it at all with Mike.  He copied me on the 14 

letter. 15 

Q Okay.  You don’t know --  16 

A He was communicating with Pamela Scott. 17 

Q Okay.  You don’t know what list he’s talking about, 18 

initial list? 19 

A I’m not sure what list he’s talking about.  It would be 20 

supposition.  21 

Q Okay.   22 

 MR. GIANNOPOULOS:  And I admitted 78, Your Honor? 23 

 JUDGE McCARRICK:  Yes. 24 

 MR. GIANNOPOULOS:  Okay.   25 
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Q Now, Mr. Goode, is there a policy at Western Refining with 1 

respect to drivers loitering at work after their shifts end? 2 

A Yes, we want, we don’t like people loitering around, we 3 

like them to leave.   4 

Q So you try to shoo them away after their shift is done? 5 

A In a reasonable amount of time.  I mean, we’re not saying 6 

you’re off the clock and you’ve got to get off the property, 7 

but we don’t want people hanging around. 8 

Q Okay.  And what would you say is a reasonable amount of 9 

time? 10 

A Personally?  Twenty minutes, half an hour. 11 

Q Okay. 12 

A Give yourself time to clean up, change, 20 minutes. 13 

Q So enough time for them to clean up and change? 14 

A Sit around, talk to somebody, you know, so not a big deal. 15 

Q And isn’t it true that terminal supervisors have been 16 

instructed to control the loitering after shifts? 17 

A Could you clarify it by control? 18 

Q Well, to monitor the loitering after shifts? 19 

A Yes, we don’t want people hanging around an excessive 20 

amount of time. 21 

Q And terminal supervisors have been told to tell employees 22 

to leave, if they’re hanging around too long, to leave the work 23 

property, after their shifts have ended, right? 24 

A They should, yes. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

653 

 

Q Okay.  And isn’t it true that terminal supervisors have 1 

been instructed to pay close attention to the drivers at change 2 

of shift? 3 

A I don’t know that to be the case. 4 

Q Okay.  Now, I want to take you back to the safety policy 5 

that we talked about yesterday that was implemented, I think 6 

you said it went into effect January, 2011, 2012? 7 

A Are you talking about the point system? 8 

Q Yeah. 9 

A Yes. 10 

 JUDGE McCARRICK:  Was that 2012? 11 

 MR. GIANNOPOULOS:  January, 2012. 12 

 JUDGE McCARRICK:  12. 13 

Q Yeah, the point system that had the zero club, the bonus 14 

attachments? 15 

A Uh-huh, yes. 16 

Q Now, isn’t it true with respect to that safety policy that 17 

went into effect January, 2012, in 2011, the corporation made a 18 

decision to improve its safety because of four rollovers and a 19 

fatality?  20 

A Yes. 21 

Q And Western changed the bonus system with an emphasis on 22 

safety, correct? 23 

A That was the intention, yes sir. 24 

Q Now, the fatality occurred in September, 2011, correct? 25 
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A Yes sir. 1 

Q And that fatality prompted you to call a meeting with your 2 

transportation management team, the safety department and your 3 

human resources management, correct? 4 

A Correct. 5 

Q And you asked them, after the fatality in September, 2011 6 

to develop a safety system that the company could roll out to 7 

the drivers to stress safe operations, correct? 8 

A Correct. 9 

Q And the team decided to assign a point values to answer 10 

some of the concerns and perceptions that the drivers did not 11 

know where they stood with their bonus, correct? 12 

A That was another part of it, yes. 13 

Q Okay.   14 

 MR. GIANNOPOULOS:  Your Honor, I think I’m done with Mr. 15 

Goode.  16 

Q Let me ask you before I ask to just check my notes.  17 

Between the time you left yesterday, Mr. Goode and today, did 18 

you discuss your testimony with anybody? 19 

A No. 20 

Q And between the time you left yesterday and the time you 21 

appeared today, did you review any documents which in any way 22 

refreshed your recollection about the matters to which you 23 

either testified yesterday or testified today? 24 

A No sir. 25 
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Q Okay. 1 

 MR. GIANNOPOULOS:  Judge, could you give me just a couple 2 

of minutes --  3 

 JUDGE McCARRICK:  Off the record. 4 

(Off the record) 5 

 MR. GIANNOPOULOS:  That is all the questions for Mr. 6 

Goode. Mr. Goode, I know you’ve been on for a day and a half 7 

and I appreciate your cooperation, thank you. 8 

 JUDGE McCARRICK:  Alright sir, and you are free to step 9 

down. 10 

(Witness excused) 11 

 MR. HIGH:  Did we say on the record -- we were on the 12 

record a minute ago that we’ll reserve --  13 

 JUDGE McCARRICK:  Not yet.  Let me get, let me ask you 14 

that question. 15 

 MR. HIGH:  Alright. 16 

 JUDGE McCARRICK:  I think I may have asked you yesterday 17 

on the record, I’m not sure, but do you wish to examine Mr. 18 

Goode at this time or reserve that to your case-in-chief? 19 

 MR. HIGH:  We’ll reserve for our case-in-chief. 20 

 JUDGE McCARRICK:  Very well. 21 

 MR. GIANNOPOULOS:  Your Honor, I’m just going to remind 22 

you, with all witnesses, to remind them the exclusionary still 23 

in place. 24 

 JUDGE McCARRICK:  That’s true.  Until, you shouldn’t 25 
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discuss your testimony, Mr. Goode, with anyone else.  1 

Obviously, in preparation for rebuttal, you can discuss with 2 

Mr. High any testimony that’s come down from the start of the 3 

case until General Counsel rests in order to try and rebuttal 4 

that, but that’s fine.  That’s proper and appropriate, but not 5 

testimony, any other independent testimony. 6 

 MR. GOODE:  Yes sir. 7 

 JUDGE McCARRICK:  Okay.  Alright.  I think that covers it 8 

until Monday at 9:00 o’clock, we’ll be back here in this 9 

courtroom.  I appreciate everybody’s cooperation during the 10 

week.  First weeks are often very, very trying weeks.  I expect 11 

things will go more smoothly as we go along here. 12 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 13 

 JUDGE McCARRICK:  Alright.  Thank you all.  Thank you Ms. 14 

Dawley.  Off the record. 15 

 (Whereupon, the hearing in the above-entitled matter was 16 

adjourned until Monday, April 30th, 2012 at 9:00 a.m.) 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 
 

___________________________________ 
                                   ) 
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 
    
 

 
 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at Second Floor Courtroom, U.S. 

Courthouse, 421 Gold Southwest, Albuquerque, New Mexico, on 

Monday, April 30, 2012. 
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A P P E A R A N C E S 
 1 
 2 

On Behalf of Counsel for General Counsel:  3 
 4 
 JOHN GIANNOPOULOS, ESQ. 5 
 National Labor Relations Board-Region 28 6 
 2600 North Central, Suite 1400 7 
 Phoenix, Arizona  85004-3099 8 
 Tel:  (602) 640-2090 9 
 Fax:  (602) 640-2178   10 
  11 
 SOPHIA ALONSO, ESQ. 12 
 National Labor Relations Board-Region 28 13 
 421 Gold Avenue Southwest, Suite 310 14 
 Albuquerque, New Mexico  87102 15 
 Tel:  (505) 248-5125 16 
 Fax:  (505) 248-5134 17 
 18 
 19 
On Behalf of the Respondent: 20 
 21 
 CHARLES C. HIGH, JR., ESQ. 22 
 Kemp Smith, LLP 23 
 221 North Kansas, Suite 1700 24 
 El Paso, Texas  79901-1441 25 
 Tel:  (915) 533-4424 26 
 Fax:  (915) 546-5360 27 
 28 
On Behalf of Charging Party: 29 
  30 
 MOISES L. ORTEGA, President/Organizer 31 

International Brotherhood of Teamsters  32 
4269 Balloon Park Road, Northeast 33 
Albuquerque, New Mexico  87109 34 
Tel:  (505) 344-1925 35 
Fax:  (505) 344-1925 36 

 37 
38 
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I N D E X 1 
                                                     VOIR   CRT 2 
WITNESS          DIRECT   CROSS   REDIRECT  RECROSS  DIRE  EXAM 3 
 4 
Ted Schneider     669      735      777       ---     ---   --- 5 
                  725 6 
 7 
Pamela Scott      780     ---      ---       ---     ---   --- 8 
                  795 9 
                  847 10 
                                                       11 
                                                      12 
 13 

 14 
 15 

16 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

660 

 

EXHIBITS 1 
 2 
EXHIBIT                          IDENTIFIED       IN EVIDENCE 3 
 4 
General Counsel 5 
   79                               661               662 6 
 7 
   80                               661               662 8 
 9 
   81       715               715 10 
 11 
   82                               789               790    12 
 13 
   83                               825               827 14 
 15 
   84                               827               828 16 
 17 
   85                               852               854 18 
 19 
   86                               856               857 20 
 21 
   87                               856               857 22 
 23 
Respondent 24 
    6                               779               779 25 
 26 
        27 

28 
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P R O C E E D I N G S 1 

JUDGE JOHN J. McCARRICK:  On the record. 2 

This is a continued hearing in the matter of Western 3 

Refining Wholesale, Inc., Cases 28-CA-067703, et al.  Today is 4 

April 30th, 2012.  We have the same parties present today as 5 

were present last week. 6 

I’ve been advised off-the-record we have no preliminary 7 

matters other than substituting exhibits, color photographs for 8 

General Counsel’s Exhibit 17, 18 and 19.  I assume there’s no 9 

objection to the receipt of those exhibits?  10 

MR. HIGH:  No objection. 11 

JUDGE McCARRICK:  Alright.  We will permit the 12 

substitution of color photographs for 17, 18 and 19. 13 

MR. GIANNOPOULOS:  Thank you, Your Honor.  Then we have 14 

two exhibits that are going to be marked 79 and 80 that I want 15 

to seek a stipulation.  I think I received a stipulation from 16 

counsel on their admission.   17 

(General Counsel Exhibits 79 and 80 marked for identification) 18 

JUDGE McCARRICK:  Okay.   19 

(Long pause) 20 

JUDGE McCARRICK:  Let’s go off the record while we get 21 

those marked.   22 

(Off record) 23 

JUDGE McCARRICK:  Back on the record.  Alright, go ahead, 24 

Mr. Giannopoulos. 25 
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MR. GIANNOPOULOS:  Yes.  I have two documents, which I 1 

seek to enter into the record via stipulation by counsel.  The 2 

first is General Counsel’s 79.  General Counsel’s 79 is a one-3 

page document.  It says 1 of 3, all I have is one page, titled, 4 

“Action by Unanimous Consent of the Board of Directors Giant 5 

Industries,” and it shows various members of the board of 6 

directors.  I’d move for the admission of 79. 7 

JUDGE McCARRICK:  Any objection? 8 

MR. HIGH:  No objection. 9 

JUDGE McCARRICK:  79 is received. 10 

(General Counsel Exhibit 79 received into evidence) 11 

MR. GIANNOPOULOS:  General Counsel’s 80 is a three-page 12 

document titled, “Action by Unanimous Written Consent of the 13 

Board of Directors Western Refining Wholesale, Inc.”  Again, it 14 

shows the members of the board of directors.  So I’d move for 15 

the admission of General Counsel’s 80. 16 

JUDGE McCARRICK:  Any objection? 17 

MR. HIGH:  No objection. 18 

JUDGE McCARRICK:  80 is received. 19 

(General Counsel Exhibit 80 received into evidence) 20 

MR. GIANNOPOULOS:  Then, Your Honor, I have some technical 21 

amendments to the complaint, technical meaning there were some 22 

dates and at least one name that I’d like to move to amend.  23 

The first one would be Paragraph 5(h). 24 

JUDGE McCARRICK:  What page is that on, do you know? 25 
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MR. GIANNOPOULOS:  I believe it’s page 8. 1 

JUDGE McCARRICK:  It’s 5(h)? 2 

MR. GIANNOPOULOS:  Yes. 3 

JUDGE McCARRICK:  Okay, I have that. 4 

MR. GIANNOPOULOS:  It says, about July 2011.  I’d like to 5 

move to amend that to October 2011, about October 2011. 6 

JUDGE McCARRICK:  Is it based on the testimony that’s been 7 

received thus far or just based on your information? 8 

MR. GIANNOPOULOS:  Based on my information.  I don’t 9 

believe there’s been testimony yet of that picture.  About 10 

October. 11 

JUDGE McCARRICK:  Okay. 12 

MR. HIGH:  Just October?   13 

MR. GIANNOPOULOS:  Right, so amend, “about July” to “about 14 

October.” 15 

JUDGE McCARRICK:  Okay. 16 

(Long pause) 17 

MR. GIANNOPOULOS:  The second one is Paragraph 5(s), and 18 

that’s on page 12.   19 

JUDGE McCARRICK:  Yes. 20 

MR. GIANNOPOULOS:  And amend the -- where it says “about 21 

the end of September 2011,” that also should be October.  So, 22 

“about the end of October 2011.”  I believe that’s from the 23 

testimony earlier. 24 

Paragraph 5(x), page 14, amend the name, “by Simon Jara,” 25 
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--  1 

MR. HIGH:  Wait a minute, you lost me. 2 

MR. GIANNOPOULOS:  Sure. 3 

JUDGE McCARRICK:  Page 14. 4 

MR. GIANNOPOULOS:  Page 14, 5(x). 5 

JUDGE McCARRICK:  Up toward the top third. 6 

MR. HIGH:  Okay.   7 

MR. GIANNOPOULOS:  That name should be Scott Williams.   8 

MR. HIGH:  Scott Williams? 9 

MR. GIANNOPOULOS:  Yes. 10 

(Long pause) 11 

MR. GIANNOPOULOS:  aka William Scott, aka Scottie Scott.  12 

The last one is Paragraph 7(e). 13 

JUDGE McCARRICK:  Hang on just a second. 14 

MR. GIANNOPOULOS:  Sure. 15 

MR. HIGH:  I’m sorry, paragraph number again? 16 

MR. GIANNOPOULOS:  7(e). 17 

JUDGE McCARRICK:  And that’s on page?  18 

(Long pause) 19 

JUDGE McCARRICK:  Okay, 7(e), it looks like it’s page 23. 20 

MR. GIANNOPOULOS:  Yes.  And that, “about October 20th, 21 

2011,” that date should be September 26th, 2011. 22 

JUDGE McCARRICK:  September 26th? 23 

MR. GIANNOPOULOS:  Yes.  24 

JUDGE McCARRICK:  2011.   25 
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MR. GIANNOPOULOS:  And the General Counsel moves to make 1 

those amendments at this time. 2 

JUDGE McCARRICK:  Alright.  Is there any objection to 3 

those four amendments? 4 

MR. HIGH:  Yes, Your Honor, we do object.  This is not 5 

based upon any evidence we’ve heard.  It’s just simply in 6 

change in the complaint.  At some point, the Acting General 7 

Counsel needs to tell us what their case is about and stick 8 

with it and fight it.   9 

JUDGE McCARRICK:  I think the date changes are not 10 

substantial.  Obviously 5(x) is a substantial change, but I’m 11 

going to give counsel for Respondent ample time to address 12 

those issues before its case-in-chief commences so you can 13 

research and prepare.  I think given the length of this trial 14 

is going to end up being that you will have adequate time to 15 

prepare and won’t be prejudiced by the amendments that have 16 

been made today.   17 

MR. HIGH:  We’ll certainly request that time, Your Honor.  18 

Again, I don’t know what this change is, you know.  We prepared 19 

our case and we’re in the process of getting it developed.  I 20 

don’t know how this impacts it, if it’ll change the witnesses 21 

we’ll need, the documents we’ll need.  I don’t know the purpose 22 

of it.  We haven’t heard any testimony, so I don’t know the 23 

purpose of offering the amendments at this point because I 24 

haven’t heard anything to justify the changes. 25 
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JUDGE McCARRICK:  Well, I think --  1 

MR. HIGH:  But we will request additional time to address 2 

it if you allow the amendments. 3 

JUDGE McCARRICK:  The dates are very close.  The dates, as 4 

I said, aren’t substantial. 5 

MR. GIANNOPOULOS:  Your Honor, you could hardly expect 6 

these employees to know the name of every anti-union consultant 7 

that comes in.   8 

JUDGE McCARRICK:  Well --  9 

MR. GIANNOPOULOS:  I mean -- so --  10 

JUDGE McCARRICK:  Obviously, Respondent should have an 11 

opportunity where there has been a change and is entitled to 12 

some notice and opportunity to prepare.  I’ll ensure that 13 

Respondent has that opportunity so there is no prejudice to 14 

Respondent.  Given that, the amendments will be permitted.   15 

MR. HIGH:  Could I answer here or do I need to find --  16 

JUDGE McCARRICK:  You know --  17 

MR. HIGH:  I just found one yesterday. 18 

JUDGE McCARRICK:  I agree.  As a matter of fact, there 19 

were amendments made on the first day of hearing and I meant to 20 

ask you how you wanted to handle those changes that were made 21 

on the first day.  What I was going to suggest is I’ll deem 22 

them to be denied. 23 

MR. HIGH:  Out of an abundance of caution, I filed a 24 

written -- well, I filed the answer twice yesterday because the 25 
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Board’s program won’t allow you to file an insert with the 1 

Division of Judges.  It will only allow you to file an insert 2 

with the Regional Office.  So, I filed it and I didn’t realize 3 

that until I got a confirmation back from the Region.  So I 4 

went ahead and re-filed it with the Division of Judges under 5 

“Other.”   6 

JUDGE McCARRICK:  Okay. 7 

MR. HIGH:  Which allowed me to file with the Division of 8 

Judges. 9 

JUDGE McCARRICK:  And of course, you can file with me. 10 

MR. HIGH:  I have copies here too and I’ll be glad to give 11 

you one. 12 

JUDGE McCARRICK:  That’s fine.  I will deem all the 13 

amendments that have been granted thus far denied. 14 

MR. HIGH:  Correct. 15 

JUDGE McCARRICK:  I will deem them denied as of the date 16 

the amendments were made. 17 

MR. HIGH:  Great, I appreciate that, Your Honor.  Thank 18 

you. 19 

MR. GIANNOPOULOS:  Perhaps we should actually mark Mr. 20 

High’s answer that was filed electronically and admit it into 21 

the record. 22 

JUDGE McCARRICK:  Yeah, I think that’d probably be a good 23 

idea.  We’ll do that at some point during the course of the 24 

day.  He’ll remind me. 25 
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MR. HIGH:  I also filed a response to the Charging Party’s 1 

petition to revoke, as well as our petition to revoke the 2 

second subpoena.  I do have copies for everyone. 3 

JUDGE McCARRICK:  If you get those to me today, I’ll have 4 

a look at them.  I think what I’ll probably need to do is use -5 

- I’ll need to get up to the Region -- the resident office to 6 

do some research and review the cases up there because my --  7 

MR. GIANNOPOULOS:  Okay, with respect to the petition to 8 

revoke our second subpoena, do you want a written reply from us 9 

or can we make an oral argument perhaps tomorrow? 10 

JUDGE McCARRICK:  You can do it either way. 11 

MR. GIANNOPOULOS:  On the record? 12 

JUDGE McCARRICK:  Sure, you can do it orally if you’d 13 

prefer. 14 

MR. GIANNOPOULOS:  Okay. 15 

JUDGE McCARRICK:  Yeah, whenever you’ve had a chance to 16 

review that.  As to the response to the Charging Party’s 17 

petition to revoke, I’ll need to get up and take a look at 18 

whatever cases have been cited so I can access those at a lunch 19 

break. 20 

(Long pause) 21 

MR. GIANNOPOULOS:  I think that’s it for preliminary, I 22 

guess. 23 

JUDGE McCARRICK:  Alright.  Who would you call as your 24 

next witness? 25 
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MS. ALONSO:  General Counsel calls Ted Schneider. 1 

JUDGE McCARRICK:  Okay.  Let’s go off the record while you 2 

bring that witness in.  3 

(Off record) 4 

JUDGE McCARRICK:  Back on the record.  Sir, before you sit 5 

down, if you’ll raise your right hand. 6 

Whereupon,  7 

TED SCHNEIDER 8 

was called as a witness, by and on behalf of the General 9 

Counsel, and having been duly sworn, was examined and testified 10 

as follows:  11 

 JUDGE McCARRICK:  Sir, would you state your name for the 12 

record? 13 

 WITNESS:  My name is Charles Theodore Schneider. 14 

 JUDGE McCARRICK:  Mr. Schneider, how do you spell your 15 

last name? 16 

 WITNESS:  S-c-h-n-e-i-d-e-r. 17 

 JUDGE McCARRICK:  Ms. Alonso? 18 

DIRECT EXAMINATION 19 

Q BY MS. ALONSO:  Good morning, Ted. 20 

A Good morning. 21 

Q Where do you work? 22 

A I work for Western Refining. 23 

Q When did you begin working for Western Refining? 24 

A In ’96.  Back then it was called Giant. 25 
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Q Okay.  Which Western terminal do you report to work? 1 

A I report to the one on Broadway here in Albuquerque. 2 

Q What is your current position for Western? 3 

A Right now, I work for the lube division. 4 

Q How long have you worked for that division? 5 

A For about three months. 6 

Q What do you do with that division? 7 

A I deliver oil to customers all over Albuquerque, Santa Fe. 8 

Q Okay.  What hours do you work? 9 

A I work from 7:00 in the morning until I get done.   10 

Q When do you generally get done? 11 

A Anywhere between 3:00 and 6:00 in the evening. 12 

Q What days of the week do you work? 13 

A I work Monday through Friday. 14 

Q Who is your immediate supervisor? 15 

A His first name is Jonas.  I’m not quite sure of his last 16 

name. 17 

Q Do you know his title? 18 

A I want to say he’s got two titles.  He’s a warehouse 19 

manager and transportation manager now. 20 

Q Did he replace another supervisor? 21 

A He didn’t replace him, he just kind of took over his job. 22 

Q Who is that? 23 

A It was Eric Burnham.   24 

Q Did you know Eric Burnham’s title? 25 
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A Yeah, at the time he was a transportation manager. 1 

Q Did you ever report directly to Eric? 2 

A Yes. 3 

Q Now, before working for the lube division, what position 4 

did you have? 5 

A I was a driver.  I delivered what they call finished 6 

product. 7 

Q Okay. 8 

A I delivered gasoline to the stations. 9 

Q Alright.  What are the stations that you delivered to? 10 

A I’ve been to Giant, Circle K, Smith Store, Costco, little 11 

ma and pa places all over New Mexico. 12 

Q And some of the other stores like Giant and Costco, where 13 

did you make those deliveries in the state of New Mexico? 14 

A Every one of them. 15 

Q Okay.  Can you name some of the cities? 16 

A No.  Up by Las Vegas, we have one, Santa Fe, Moriarty, 17 

Gallup. 18 

Q Alright.  Now, how does Western assign deliveries to 19 

transport drivers? 20 

A On the morning when you come in or whenever the beginning 21 

of your shift starts, you do your vehicle inspection report.  22 

You make sure your vehicle is safe to go.  Then we go into the 23 

drivers’ room.  If the copy machine hasn’t printed out your 24 

deliveries for that day, you have to call the dispatcher in 25 
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Phoenix and tell them you’re there.  They’ll send you copies.  1 

They’ll usually give you a list for the whole day right then 2 

and there. 3 

Q When you’re making a delivery, how long will it take to 4 

complete a delivery at a store? 5 

A From the time you get your paperwork? 6 

Q Well, from the time that you arrive to the store, how long 7 

will that take? 8 

A It takes about 40 minutes. 9 

Q Okay.   10 

(Long pause) 11 

Q Okay, Ted, I’m going to hand you what’s been marked as 12 

General Counsel’s Exhibit 26.  This is an aerial view of 13 

Ciniza.  Go ahead and take a look at that.  No. 1 has been 14 

identified as the loading rack.   15 

A No, no. 1’s not the loading rack.  That’s the truck stop. 16 

Q Okay. 17 

 JUDGE McCARRICK:  Which exhibit are you looking at? 18 

 MS. ALONSO:  26(a). 19 

 JUDGE McCARRICK:  26(a).   20 

Q So, why --  21 

 MR. HIGH:  Excuse me, I don’t have markings on my 26(a).  22 

Did I fail to put them?  I have them on 26(b). 23 

 JUDGE McCARRICK:  I’m showing a mark on mine on 26(a) that 24 

would be -- let me show you where.   25 
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 MR. HIGH:  I can come up here, Judge.  Okay.   1 

 MS. ALONSO:  Okay, so --  2 

(Long pause) 3 

 JUDGE McCARRICK:  In testimony, I think it was identified 4 

as the loading rack.   5 

 MR. GIANNOPOULOS:  On 26(b), I believe. 6 

 MS. ALONSO:  Yeah, 26(b) was. 7 

 MR. GIANNOPOULOS:  There’s 1 in the X, Your Honor.  I 8 

believe the testimony on 26(b) with the 1 is the loading rack.  9 

The X --  10 

 JUDGE McCARRICK:  Okay. 11 

 MR. GIANNOPOULOS:  -- was the offloading area. 12 

 JUDGE McCARRICK:  Alright.   13 

 MR. HIGH:  I’ve got 1 on --  14 

 JUDGE McCARRICK:  I just have 1.  I don’t recall how it 15 

was --  16 

 MS. ALONSO:  Okay. 17 

 MR. GIANNOPOULOS:  On 26(a), there was testimony with a 1 18 

--  19 

 JUDGE McCARRICK:  Yeah. 20 

 MR. GIANNOPOULOS:  -- as the truck stop, I believe. 21 

 JUDGE McCARRICK:  I’d have to go back and look at my 22 

notes.  I’m not clear what the description was.   23 

 MS. ALONSO:  Alright. 24 

Q So, no. 1 on 26(a), you identify as -- what would you 25 
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identify that as? 1 

A That’s the combination Pilot truck stop, Bosselman service 2 

area, and then to the far right in that circle would be the 3 

Giant maintenance building. 4 

Q Okay.  Now go ahead and turn the page to 26(b).  Now, from 5 

this image here --  6 

A I can see it.   7 

Q 1 has been identified as the loading rack.  Is that fairly 8 

accurate? 9 

A Yes. 10 

Q Okay.  Now, on this photograph, would you be able to 11 

identify where the guard shack is at? 12 

A Yes. 13 

Q Where is it? 14 

A Just right below the loading rack. 15 

Q Okay.  Can you point to the image? 16 

A Right there. 17 

Q Alright. 18 

 MS. ALONSO:  Your Honor, can we have him mark that as no. 19 

2? 20 

 JUDGE McCARRICK:  Yeah. 21 

 MS. ALONSO:  Okay. 22 

 JUDGE McCARRICK:  But I think everybody needs to see what 23 

he’s -- have him mark it and then you show it to --  24 

 MS. ALONSO:  Sure. 25 
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 JUDGE McCARRICK:  -- to counsel. 1 

Q Okay, you’re marking no. 2 as the guard shack. 2 

A Okay. 3 

Q From this image, can you also identify --  4 

 MR. HIGH:  Excuse me, counsel, could I get --  5 

 MS. ALONSO:  Yeah. 6 

 WITNESS:  I can mark your copy for you, if you’d like, 7 

sir.  It’s right there.   8 

(Long pause) 9 

 MR. HIGH:  Thank you. 10 

 WITNESS:  You’re welcome.   11 

 JUDGE McCARRICK:  Let me see where that mark is. 12 

(Long pause) 13 

 MR. GIANNOPOULOS:  Can we go off the record for a second, 14 

Your Honor? 15 

 JUDGE McCARRICK:  Let’s go off the record. 16 

(Off record) 17 

 JUDGE McCARRICK:  Back on the record. 18 

Q Alright, Ted, so you’ve marked guard shack as no. 2.  Now 19 

on that image, can you identify where the drivers hang out?  Do 20 

the drivers hang out in the drivers’ room? 21 

A Yes, it --  22 

 MR. HIGH:  Objection, leading. 23 

A -- says the drivers’ room --  24 

 JUDGE McCARRICK:  Whoa, whoa, whoa, whoa.  I think it’s 25 
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been well enough established that the guard shack is where the 1 

drivers stay.  I’m going to overrule the objection.  Go ahead. 2 

A The drivers hang out inside the guard shack.  Then 3 

directly in front of the guard shack is a round table on the 4 

outside where they smoke.   5 

Q Okay.  Alright, now, the rack in Ciniza is at no. 1.  I’m 6 

going to hand you what’s been marked as General Counsel’s 7 

Exhibit 30.  Is that --  8 

 JUDGE McCARRICK:  Hang on a second, so we’re on the same 9 

photos. 10 

(Long pause) 11 

 JUDGE McCARRICK:  I do not have 30.  Hold on, let’s go off 12 

the record a minute.   13 

(Off record) 14 

 JUDGE McCARRICK:  Back on the record. 15 

Q Alright, Ted, so I’ve handed you what’s been marked as 16 

General Counsel’s Exhibit 30.  That is a depiction of the rack 17 

at Ciniza.  Does that look fairly accurate?   18 

A Pretty close. 19 

Q Okay.  Now, there’s a marking “A” on that diagram. 20 

A Yes. 21 

Q What would be located at “A?” 22 

A That would be the computers, or what they call the loading 23 

programmer.   24 

Q Okay.  What do you do at with the loading program? 25 
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A Well --  1 

Q Is there a technical term for that device? 2 

A I don’t know the technical term for it. 3 

Q What do the drivers refer to that as? 4 

A We load in our driver’s number to get access to it, and 5 

then we load in the account number that we’re going to pull for 6 

and it shows us what product we’ll load. 7 

Q Okay.  Now, why don’t you go ahead and walk us through the 8 

loading procedure from the point where you drive up to the 9 

loading rack to the point where you drive away. 10 

A The first thing you do as you pull in, you determine which 11 

rack you’re going to be on according to the product that you 12 

hauled. 13 

Q Okay. 14 

A If you’re hauling Giant products, you can only load them 15 

on 3 and 4.   16 

Q Alright. 17 

A But if you’re hauling anything, you can load it anywhere.  18 

So if you pull into Slot 1, once you get yourself located, 19 

position your vehicle the way you are, the very first thing you 20 

do is you come up.  There’s a cone that you set out. 21 

Q Alright. 22 

A The next thing you do is you hook up a scully line, which 23 

is a ground system.  It keeps the vehicle from exploding. 24 

Q Okay, well, let’s pause right there.  Where you do set the 25 
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cone? 1 

A The cone is usually to the rear of the vehicle by the 2 

computer on Slot 1. 3 

Q Okay.  You mentioned a scully.  What do you do with that 4 

device? 5 

A A scully hooks up to the trailer. 6 

Q Okay. 7 

A What that does is it grounds the trailer out, keeps the 8 

trailer from -- if there’s any static electricity on it.  Plus, 9 

within that system, it has an alarm for overflow. 10 

Q Okay.   11 

A So if I get to the very top of the tank compartment, it 12 

shuts off the pumps --  13 

Q Okay. 14 

A -- so you don’t blow gasoline out of the lid.   15 

Q How do you secure -- is that like a hose that you secure 16 

onto the truck? 17 

A It’s a wire. 18 

Q Okay. 19 

A You plug it in and you twist it and it locks in place.    20 

Q Okay.  What do you do next? 21 

A Once you’ve done that, you go over and you grab your 22 

vehicle recovery hose.  It’s a big long hose with what they 23 

call cam locks on the end of it.   24 

Q What are those called? 25 
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A Cam locks. 1 

Q Okay. 2 

A They lock the hose in place.  What you’ll do is you’ll 3 

open up all your loading heads and your vapor recovery hole, 4 

and you hook the line to that.  After you’re done hooking up 5 

your vapor recovery, you open up your side box on the trailer.  6 

Within inside the side box, there’ll be valves or pulleys 7 

that’ll open the internals on the trailer.  You pull each 8 

compartment and you look back at the loading heads where you’re 9 

going to hook up your product hose and there’s a little window 10 

in there.  As you’re pulling your internals, you’re checking to 11 

make sure that those windows don’t fill up with fuel.   12 

Q Okay. 13 

A That way, the trailer stays -- you know the trailer’s 14 

empty for sure.  So it makes a difference on how much you punch 15 

into that compartment.  If there’s any retain in that trailer, 16 

you’re going to contaminate the product.  At this point, you 17 

can determine if you need to unload the contamination or what. 18 

 Once you’ve opened all your internals, then you go over 19 

and you grab the product line.  Say you have diesel that’s 20 

going to go into Compartment 2.  You slide it in and it’s 21 

called a dry lock.  The sleeve slides over the trailer mount 22 

and you lock it in place with a cam lock. 23 

Q Okay. 24 

A Then the regular is the same way. 25 
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Q Okay. 1 

A Once you’ve got everything hooked up the way you like it 2 

and where it’s supposed to go, you go back over to the computer 3 

and you punch in your driver’s number, then the account number.  4 

It’s going to show you up there what you’ve got ordered.  Then 5 

you move to your right and there’s a loading computer there 6 

that you punch in the amount of fuel that you’re going to load 7 

for that compartment.  You hit Start, and off it goes.  It 8 

takes about ten minutes to load a big compartment. 9 

Q Okay.    10 

 JUDGE McCARRICK:  Is it a manual shutoff or is it an 11 

automatic shutoff? 12 

 WITNESS:  It’s automatic.  It’s called a rundown.  What’ll 13 

happen is when it gets to about 100 gallons left in that 14 

compartment, it’ll slowly start ramping itself down.  By the 15 

time it gets to 50 gallons, it’s doing less and less and less.  16 

At full speed, it can load as much as 650 gallons a minute.  17 

Q Now, is there a failsafe system at the rack? 18 

A Yes, there’s two of them.  You have on the loading program 19 

that you use to load, it has a Stop button.  You can hit Stop 20 

right there.   21 

Q Where is that located? 22 

A It’s on the same loading program. 23 

Q Okay.   24 

A Then at the end of each rack is an emergency shutoff that 25 
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you can hit and it will shut down all the racks. 1 

Q Okay.  Now, after you’ve fully hooked up, how long does it 2 

take to fill your full truck, to fill all of the compartments? 3 

A About 20 minutes. 4 

Q Okay.  And once you had hooked up and the truck is 5 

loading, what do you do at that point?  Is there anything else 6 

that you need to do to the truck? 7 

A Well, once it starts to roll or starts pumping, you take a 8 

quick look to make sure the dry locks aren’t leaking.  If 9 

they’re not leaking, you just sit there and watch the computer, 10 

watch it load.  There’s nothing else you do except stand by the 11 

computer in case there’s a problem. 12 

Q Okay.  Now, do drivers generally talk while they’re 13 

hooking up to a load? 14 

A If there’s another driver on the rack next to you, 15 

everybody talks.  Everybody talks to each other. 16 

Q Now, is this during the process of hooking up? 17 

A Yes. 18 

Q Okay.   19 

A You’re only five feet from the other person.  That’s how 20 

close they are.  One truck’s pointing west, one pointing east. 21 

Q Now, is there a wall -- what is it that that program is 22 

mounted on? 23 

A It’s on a metal plate with four posts. 24 

Q Okay.  Have you ever seen graffiti on that? 25 
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A Yes, there’s always something on it. 1 

Q Okay.  What are some examples of something you’ve seen? 2 

A On it? 3 

Q Right. 4 

A There’s been stuff on there, “union workers are stupid.” 5 

There’s slang in there that’s kind of vulgar.  I don’t 6 

particularly care to repeat it.  Mostly when you see something 7 

bad on there, you just notify the rack guys.  They come out and 8 

clean it off. 9 

Q Okay.  Do you know if anyone’s ever been disciplined for 10 

writing something on that? 11 

A No. 12 

 MR. HIGH:  Objection, relevance, Your Honor.  There’s no 13 

allegation in the complaint about any graffiti. 14 

 MS. ALONSO:  Your Honor, this just goes to other 15 

allegations in the complaint about solicitation and the use of 16 

-- the employees handing out handbills and also union 17 

pamphlets.   18 

 JUDGE McCARRICK:  I sustain the objection, strike the 19 

answer.  It’s not relevant to the issues. 20 

Q Now, are you paid according to zones and mileage?   21 

A Yes. 22 

Q Okay.  What is the origin point for a zone? 23 

A Well, your starting point from the rack. 24 

Q Okay.   25 
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A Okay?   1 

Q How many zones are there? 2 

A There’s four zones. 3 

Q Okay.  Could you describe to us Zone 1?   4 

A Zone 1 is from the rack, 20 miles out -- 25 miles out --  5 

Q Okay. 6 

A -- one way. 7 

Q Alright.  How much are you paid for Zone 1? 8 

A Zone 1 --  9 

 MR. HIGH:  Objection, Your Honor, is this repetitious?  10 

Haven’t we already done this once?   11 

 JUDGE McCARRICK:  I’m going to permit it.  Go ahead. 12 

A It pays $42.20 or $44.20.  I had a list that I looked at 13 

everyday, double-checked. 14 

Q Is that list something that the drivers can reference? 15 

A Yes. 16 

Q Okay. 17 

A The company gave it to us. 18 

Q Okay.  What about Zone 2? 19 

A Zone 2 runs from 26 to 50 and it pays more, about $64. 20 

Q Okay.  And Zone 3? 21 

A It runs from 50 up to 75, and it pays about $83.  That’s 22 

the daytime pay.  It’s usually a lot more to work nights. 23 

Q Okay.  So daytime and nighttime drivers have different 24 

pay, right? 25 
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A Yes. 1 

Q Okay.  And what about Zone 4? 2 

A Zone 4 pays $104. 3 

Q What mileage is that? 4 

A That’s from 75 to 99. 5 

Q At what point do the drivers begin to get paid per mile? 6 

A At 100 miles from your destination. 7 

Q Okay.   8 

A Or origination, I mean. 9 

Q When you were a transport driver, how much were you paid 10 

per mile? 11 

A I was making 44 cents a mile. 12 

Q When did you begin making 44 cents a mile? 13 

A Just last year. 14 

Q Okay.  Do you remember if that was at the end of the year 15 

or --  16 

A No, it was September. 17 

Q What were you making prior to September? 18 

A 43. 19 

Q Okay.  Were you considered daytime? 20 

A Yes. 21 

Q Okay.  Now, what is wait time? 22 

A Wait time is when you get to the rack and there’s several 23 

vehicles ahead of you and you have to sit there and wait for 24 

your turn to access the rack.  So the company has a policy that 25 
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we have to give the company the first two hours. 1 

Q Okay.  If you were to wait for a total of four hours, how 2 

many hours would you be paid? 3 

A Just two. 4 

Q Do you log your wait time? 5 

A Yeah, it goes -- most of the trucks have a computer in it.  6 

It shows on the computer when you get there.  It’s called an 7 

electronic log and it keeps track from the time you sit there 8 

until the time you leave.  Plus, when you get to the loading 9 

rack, you have to sign in and put the time.  That also shows.  10 

Plus, the bill of lading that you get from the computer after 11 

you’re done loading, that also has the time on it too.  So they 12 

have three references to double-check to make sure you’re not 13 

trying to pull a fast one. 14 

Q Okay.  How much were you paid for wait time? 15 

A I made $19.62 an hour. 16 

Q Was that standard? 17 

A No, each person’s different, according to how much they 18 

make for the year. 19 

Q Okay.  Now, was there an average time in the amount of -- 20 

was there an average for the amount of time you were waiting to 21 

load? 22 

A It depends.  Most of the time, you wouldn’t wait more than 23 

an hour. 24 

Q More than an hour? 25 
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A Yeah.  If the rack went down or the prices went up in 1 

Phoenix, then all the common carriers would come out to Ciniza.  2 

Now we have the company drivers and common carriers all 3 

waiting, so the more trucks that were there, the longer you’d 4 

have to wait. 5 

Q Okay.  Now, did you ever discuss any work issues with 6 

other drivers? 7 

A All the time. 8 

Q What are some topics that you’ve discussed with other 9 

drivers? 10 

A People’s attitudes, wages, supervisors changing the rules 11 

on you all the time. 12 

Q What are some of the rule changes that you discussed with 13 

other drivers? 14 

A Well, the one that everybody got upset about the most was 15 

the waiting time.  It used to be an hour. 16 

Q Okay. 17 

A And they bumped it up to two. 18 

Q Now, did you have those conversations with other drivers 19 

in 2011? 20 

A Yes. 21 

Q Where would you have conversations with other drivers? 22 

A On the CB radio, waiting at the drivers’ room, on the 23 

loading rack. 24 

Q Okay.  Did you ever discuss the company’s use of common 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

687 

 

carriers with other drivers? 1 

A Excuse me? 2 

Q Did you ever discuss the use of common carriers with other 3 

drivers? 4 

A All the time. 5 

Q When did you have those conversations?   6 

 MR. HIGH:  Your Honor, we object to relevance.  There’s no 7 

allegation in the complaint with respect to the use of common 8 

carriers. 9 

 JUDGE McCARRICK:  It’s a working condition, it seems to 10 

me.  I’ll permit it. 11 

Q What --  12 

A It first started in Arizona when they started taking more 13 

of our deliveries away from us. 14 

Q Did this occur in 2011? 15 

A Yes. 16 

 MR. HIGH:  Objection, leading. 17 

 JUDGE McCARRICK:  Sustained. 18 

A Yes. 19 

Q When in the year did you discuss that with your coworkers? 20 

A Back in May --  21 

Q Of what year? 22 

A -- April of 2011. 23 

Q Okay.  And did --  24 

A It started getting more and more and more.   25 
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Q Was that more throughout the year? 1 

A Yes. 2 

Q Did the conversations continue? 3 

A Yes. 4 

Q Where did you have those conversations? 5 

A We had them everywhere, even with the supervisors.  Steve 6 

Curtright -- he had his office in Albuquerque at that time and 7 

we were constantly going to him and asking him why. 8 

Q What did you ask? 9 

A We asked him, you know, we said, “Hey, we’ve seen common 10 

carriers at these stores.  Why are they there?”  He would say 11 

that we need them. 12 

Q Okay. 13 

A We’re busy. 14 

Q When did you first begin going to Steve Curtright’s office 15 

to raise that concern? 16 

A I’d say 2010. 17 

Q But did you do it again the following year? 18 

A We do it almost every week, every month. 19 

Q Okay.  Would you go alone or did any other drivers ever go 20 

with you? 21 

A We would mention it at safety meetings most of the time. 22 

Q Okay. 23 

A Every month at the safety meeting or if you would see him 24 

walking from his car to the building, we would say, “Hey, you 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

689 

 

know, so many drivers stayed home today.  What’s the deal?  Can 1 

you check in with dispatch?  Why are we not working?  Why are 2 

there common carriers?”   3 

Q What was his response? 4 

A He would say he doesn’t know, he’ll have to check in to 5 

it. 6 

Q Okay.  Now, are you involved in the Teamsters organizing 7 

campaign? 8 

A I am now, yeah. 9 

Q Okay.  When did you first become involved with the 10 

Teamsters organizing campaign? 11 

A In September. 12 

Q Okay. 13 

 JUDGE McCARRICK:  What year? 14 

 WITNESS:  2011. 15 

Q Would you describe how you first became involved?   16 

A I had other drivers come up to me and ask me if I would be 17 

interested. 18 

Q Who are the drivers who came up to you? 19 

A I had Kevin Taddy, Ever Rodriguez, and later on I had 20 

Reggie. 21 

Q Can you give us -- can you tell us where the drivers would 22 

approach you? 23 

A The first time was at the loading rack in Ciniza. 24 

Q Okay. 25 
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A Then at the drivers’ room in Albuquerque. 1 

Q Okay.  When did that occur? 2 

A Towards the end of July, just before September. 3 

Q Okay.  Now, I handed you what’s been marked as General 4 

Counsel’s Exhibit 25.  Have you seen this document before? 5 

A Yes, I have. 6 

Q When did you come across the document like this? 7 

A At the union hall. 8 

Q When was that, when in the year? 9 

A In September. 10 

Q September? 11 

A Of last year. 12 

Q Okay.  Did you sign the union pledge at that time?   13 

A Yes, I did. 14 

Q After signing the union pledge, did you ever see a union 15 

letter identifying you as a committee member? 16 

A Yes, I did. 17 

Q Can you tell me about that letter? 18 

A It was a letter that was describing all of the committee 19 

members going to the company and letting them know that we were 20 

trying to organize the union at that time. 21 

Q Okay.  I’d like to direct your attention to early summer 22 

2011.  Did you attend a company barbeque? 23 

A Yes, I did. 24 

Q Where was that? 25 
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A It was at the warehouse on Broadway at the refining. 1 

Q Is that -- in which city is that? 2 

A Here in Albuquerque. 3 

Q Okay.  Who was present? 4 

A Quite a few drivers and the supervisors, Pamela Scott, 5 

Kevin was there, Chris Proctor, Steve Curtright, Jonas, Eric.   6 

Q Okay.  Did you have a conversation with Kevin Goode while 7 

you were there? 8 

A Yeah, we talked about my vacation in Europe. 9 

Q Okay.  What else did you talk about? 10 

A He asked me if I had heard anything about the union trying 11 

to get started.  At that time, I said no, and said it’s just a 12 

couple of drivers complaining about pay. 13 

Q Okay.  At this time, had you been approached by anyone 14 

about the union? 15 

A No. 16 

Q Before the union organizing drive began in 2011, how often 17 

did you see Kevin Goode at the Albuquerque terminal? 18 

A Maybe once a month, sometimes every other month. 19 

Q Okay. 20 

A It wasn’t always at the meetings.  Every once in awhile, 21 

you’d see him come in where he had to do business on the 22 

pipeline or something. 23 

Q After the organizing drive, did you see him participate in 24 

any driver safety meetings? 25 
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A Yeah, a couple of them. 1 

Q How often? 2 

A In the beginning, he was there at every meeting. 3 

Q Okay.  What timeframe is that? 4 

A I want to say August and October. 5 

Q Which year? 6 

A Last year. 7 

Q Did he participate in any driver safety meetings before 8 

the organizing drive? 9 

A Yes, a couple of them, he would show up. 10 

Q Was it more frequent before or after the organizing 11 

campaign? 12 

A I think we seen him more often. 13 

Q Is that before or after? 14 

A After. 15 

Q I want to move forward to October of 2011.  Did you attend 16 

a driver safety meeting that month? 17 

A Yes. 18 

Q Where was the driver safety meeting held? 19 

A In Albuquerque. 20 

Q Who attended this meeting? 21 

A Drivers and everybody. 22 

Q Were there any supervisors present? 23 

A Kevin was there, Chris Proctor, Steve Curtright, Eric. 24 

Q Okay. 25 
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A I think Pamela was there too. 1 

Q Were there supervisors from any other city? 2 

A Kevin’s from Phoenix. 3 

Q Okay. 4 

A There was a black man there that I never seen before. 5 

Q How did the meeting begin? 6 

A Steve started off after everybody settled down, having 7 

coffee and everything, started to talk about a little bit of 8 

the safety that was going on.  It only lasted about five 9 

minutes and then he introduced a guy named Simon. 10 

Q Okay.  What did the -- can you describe to us what this 11 

individual looked like? 12 

A I think he was about 5’6”, whitish-grayish hair, a little 13 

beard, maybe in his 50s, maybe older, I couldn’t tell. 14 

Q Okay.  Did this man speak to the drivers? 15 

A Yeah, he spoke up and started talking about what the union 16 

could do for you and what they couldn’t do for you.  He had 17 

some posters on the walls and --  18 

Q What did the posters --  19 

A There was --  20 

Q -- have on them? 21 

A -- a great big poster and it had “Union” on it with a 22 

circle around it and a line through it. 23 

Q Okay.  What did he say? 24 

A He talked about what was going to happen if the union did 25 
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come in, how long things would take, that we could possibly 1 

lose our 401s, we could lose our medical benefits.  It could be 2 

all tied up in litigations for years until we got a contract. 3 

Q Okay. 4 

A He even came out and said we could lose our jobs. 5 

Q Okay. 6 

A We could all get fired. 7 

Q Did he say why? 8 

A No, he said there was no particular reason, we could get 9 

fired for any reason the company wanted to do it for. 10 

Q Did you respond to that? 11 

A There was a couple of us respond.  I said no, I said -- I 12 

spoke up and said, “Excuse me, but according to the company, 13 

there are only certain things we could get fired for.  Other 14 

ones, we’d be disciplined, you know, theft and accidents, too 15 

many speeding tickets.”  He said, “No, they could fire you 16 

right now for anything they wanted to.” 17 

 Another guy named Albert Lujan spoke up and said, “Excuse 18 

me, I don’t want to be rude, but I believe you’re mistaken.” 19 

Q Did any other drivers speak up during the meeting? 20 

A There was some discussion later on about monies and 21 

bonuses. 22 

Q About bonuses? 23 

A Yes. 24 

Q Who spoke up about that? 25 
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A Ray. 1 

Q Is Ray also a driver? 2 

A Yes. 3 

Q What did Ray say? 4 

A Ray was talking about the company gave us bonuses out of 5 

the blue and -- I mean, he didn’t understand why and I guess he 6 

was talking about, you know, they take the money, they give us 7 

money and --  8 

Q Did anybody -- did any of the supervisors respond? 9 

A Chris Proctor spoke up and said, you know, “You want us to 10 

take it back?”  Ray said, “Well, what’s to stop you?  You can 11 

do it anytime you wanted. 12 

Q Okay.  Now, did this individual identify where he was 13 

from? 14 

A Yeah, he said he was from Georgia. 15 

 JUDGE McCARRICK:  Which individual? 16 

 MS. ALONSO:  Sorry, the first one who started the meeting. 17 

A The union guy? 18 

Q Right. 19 

A Yeah, he said he was from Georgia --  20 

Q Okay. 21 

A -- and that he’d been in the union in Georgia.  When their 22 

union collapsed out there, he lost everything. 23 

Q Okay.  Is there anything else that stands out from that 24 

meeting? 25 
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A It got kind of rowdy.  People were arguing back and forth.  1 

Finally Steve Curtright stood up and said, “This meeting’s over 2 

with.  You guys need to go to work.” 3 

Q Okay.  Did you ever see that particular union guy return? 4 

A I never did. 5 

Q Turning to another topic, did you ever see drivers wearing 6 

anti-union buttons? 7 

A Yes. 8 

Q When did you begin to see that? 9 

A I want to say in early October. 10 

Q Okay.  Is there a specific driver that comes to mind? 11 

A Payne. 12 

Q Okay. 13 

A I don’t know his first name. 14 

 JUDGE McCARRICK:  Payne? 15 

 WITNESS:  Payne. 16 

 JUDGE McCARRICK:  Payne, okay.   17 

Q Did anyone ever offer you an anti-union button? 18 

A Yes, him and another guy named James Peace. 19 

Q Okay. 20 

 MR. HIGH:  I’m sorry, I didn’t hear that. 21 

 WITNESS:  Payne offered me one and the other man’s name 22 

was James Peace. 23 

Q Let’s talk about the time that Payne offered you a button.  24 

Where were you when that happened? 25 
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A This took place in Ciniza.  I just finished logging my 1 

information to dispatch, locked my truck, got out and started 2 

walking to the drivers’ room.  He got out of his truck and 3 

walked over to me.  He asked me then between the truck and the 4 

drivers’ room in Ciniza. 5 

Q What did he say? 6 

A He said, “I wanted to ask you if you’d be interested in 7 

wearing a non-union pin.”  I told him no, thank you.  I asked 8 

him if he wanted to wear a union pin, and he said no, thank you 9 

to me. 10 

Q Okay. 11 

A His other reply was, “I didn’t think you were going to 12 

take one, but I thought I’d ask.”   13 

Q Okay.  Did you ask you about an anti-union petition? 14 

A It wasn’t that day but later on, a couple of days later, 15 

he had an anti-union petition.  He asked me if I wanted to 16 

sign. 17 

Q Where were you when he asked you to sign that? 18 

A Same place. 19 

Q Where was that? 20 

A Ciniza in the parking lot. 21 

Q Okay.  22 

A I turned around and looked at him and said, “I don’t care 23 

to sign yours, Payne, but you want to sign mine?” 24 

Q Okay. 25 
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A He said no. 1 

Q You mentioned another driver, James Peace. 2 

A Yes. 3 

Q When -- in relation to the date that Payne approached you, 4 

when did James Peach approach you? 5 

A About two weeks later. 6 

Q Where were you when you had this discussion with James 7 

Peace? 8 

A It was in Albuquerque at the parking lot where we park the 9 

trucks. 10 

Q Okay.   11 

A I was getting off work and he was going on. 12 

Q What happened? 13 

A He just walked up to me out of the blue and said, “Hey, 14 

would you like a non-union pin?” 15 

 JUDGE McCARRICK:  I’m sorry, a what? 16 

 WITNESS:  A non-union pin.  They were like old 17 

presidential pins you could get with the faces plugged in them. 18 

 JUDGE McCARRICK:  Sure. 19 

Q What did you say? 20 

A I said no. 21 

Q Okay. 22 

A I asked him, I said, “Where’d you get all these pins?”  He 23 

said he got a couple of them from Eric. 24 

Q Who is Eric? 25 
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A Eric was the supervisor in Albuquerque. 1 

Q Alright.  Did you have any other conversations with other 2 

drivers -- did you have conversations with other drivers where 3 

they advocated against the union? 4 

A Yes, several of them. 5 

Q Let’s begin with the latest one.  When did these 6 

conversations take place? 7 

A They could take place on the loading rack, the drivers’ 8 

room. 9 

Q But what period of time was that?  Was it in 2011?  Was it 10 

this year? 11 

A Actually, it was both, in ’11 and this year. 12 

Q Okay.  Let’s talk about the ones in 2011.   13 

A Okay. 14 

Q Do you remember what time of the year it was? 15 

A January. 16 

Q Okay. 17 

A We had some heated discussion once in the drivers’ room.  18 

I walked in and there was two drivers talking and I -- there 19 

was some opinionated words used.  One called one driver an 20 

idiot, the other one called him a butthead. 21 

Q Okay. 22 

A I just got done hearing that one of the drivers the night 23 

before got suspended.  I told these guys, “Look, we already had 24 

one driver suspended for using foul language.  We don’t need 25 
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any more.”  That’s when the guy that didn’t like the union 1 

spoke up and said, “I’m tired of all you union pussies 2 

complaining.” 3 

 MR. HIGH:  Your Honor, I’m going to object.  This is all 4 

hearsay. 5 

 JUDGE McCARRICK:  Sustained.  Again, I’m not sure what the 6 

purpose of this testimony is.  This is not testimony from an 7 

alleged agent or supervisor of Respondent.   8 

 MS. ALONSO:  Right, Your Honor, but some of the employees 9 

-- some of our 8(a)(3) discriminatees had been disciplined for 10 

the use of foul language.  Mr. Ted Schneider is testifying to 11 

instances where he has overheard the use of foul language.  I 12 

was going to ask him -- the next question is who was around 13 

when he heard that and where he was at and if it any 14 

supervisors overhead that as well. 15 

 JUDGE McCARRICK:  Okay, I’ll permit it for that purpose. 16 

 MS. ALONSO:  Okay. 17 

Q Go on, Ted. 18 

 MR. HIGH:  I’m sorry, what’s the question? 19 

 MS. ALONSO:  He was describing an incident where he 20 

overheard somebody using profanity. 21 

A After I told them --  22 

 MR. HIGH:  Excuse me, Your Honor, let me object, there’s 23 

no foundation that any supervisors were present or the company 24 

had any knowledge of this.   25 
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 JUDGE McCARRICK:  But you haven’t given her a chance to 1 

lay a foundation. 2 

 MS. ALONSO:  That’s right. 3 

 JUDGE McCARRICK:  I’ll give her that opportunity. 4 

 MS. ALONSO:  Your Honor, and I did say that I’d be getting 5 

to that next.   6 

A I got fed up and got up and left, went to go load my 7 

truck. 8 

Q Okay, and let’s pause right there.  Where were you? 9 

A I was in the drivers’ room. 10 

Q Is that in Albuquerque or in --  11 

A No, Ciniza. 12 

Q Okay.   13 

A I went to go load my truck.  While I was there, I had a 14 

supervisor that controls the loading rack.  His name is Rick.   15 

Q Okay. 16 

A I don’t know his last name.  I told him what happened 17 

inside.  I asked him if he would talk to Benson, the man that 18 

was using the language --  19 

Q Okay. 20 

A -- to tell him to stop it. 21 

Q What did you tell the supervisor, though? 22 

A I told him what Benson had said and what -- the other guy 23 

he was talking to was Mike Larranaga, their conversations.  I 24 

asked him, I said, “Would you go in and tell them to stop so we 25 
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don’t need to listen to this?” 1 

Q Okay.  What did the supervisor say? 2 

A He said, “Okay, no problem,” he’d take care of it. 3 

Q Okay.  During what period of time was this? 4 

A This was at 9:00 in the morning. 5 

Q What month did it occur?  Do you remember? 6 

A No. 7 

Q Do you remember if it was around -- in relation to the 8 

meetings where this union guy was introduced?  Do you remember 9 

when it was in relation to that? 10 

A It was -- this took place where they had the union truck 11 

out by the truck stop. 12 

Q Okay. 13 

A People were trying to come in and talk to everybody. 14 

Q That person you’re referring to, who used that language, 15 

do you know if he was ever suspended? 16 

A No. 17 

Q Okay.   18 

 MS. ALONSO:  Just a moment, Your Honor. 19 

(Long pause) 20 

 MR. HIGH:  I’m going to object and move to strike the last 21 

answer.  No foundation laid that this witness is in a position 22 

to have any information on discipline about a coworker. 23 

 JUDGE McCARRICK:  I’m not sure -- his answer was no.  I’m 24 

not sure if he -- his answer was, no, he didn’t know, or he 25 
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thinks that he was not suspended. 1 

 WITNESS:  Well --  2 

 JUDGE McCARRICK:  I want to find out what --  3 

 WITNESS:  I don’t know if he was suspended or not.   4 

JUDGE McCARRICK:  You don’t know if he was suspended.  5 

Okay, thank you, sir. 6 

Q Now, when you mentioned another person who had been 7 

suspended, who were you referring to? 8 

A Kevin Taddy. 9 

Q Okay.  Did any other -- did you ever have conversations 10 

with drivers at the rack? 11 

A All the time, we always talk.  We talk about movies, the 12 

union, football games, hunting. 13 

Q Okay.  After you became identified as a committee member, 14 

did you distribute any union pamphlets? 15 

A Yes. 16 

Q Where? 17 

A At all the drivers’ rooms. 18 

Q Right. 19 

A Ciniza. 20 

Q What time after being identified as a committee member did 21 

you begin to do that? 22 

A A couple of weeks afterwards.  Usually after union 23 

meetings, they would hand out pamphlets. 24 

Q Okay.  Is there any particular instance that stands out 25 
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from the time that you were distributing these flyers or 1 

pamphlets? 2 

A One time I pulled in to the rack in Ciniza.  There was 3 

nobody in the drivers’ room.  I sat a couple of them on the 4 

table and signed the list.  I went out and loaded the truck. 5 

Q Okay. 6 

A I came back to get my paperwork to go make my delivery, 7 

they were all gone. 8 

Q Alright.  And --  9 

A I asked Leo, the guard that was working in the shop there 10 

at the time, and I asked him where they went --  11 

 MR. HIGH:  Again, Your Honor, I object as hearsay. 12 

 JUDGE McCARRICK:  But his testimony isn’t hearsay.  He’s 13 

talking about what he testified to.  We haven’t heard anything 14 

about Leo yet.  Overruled. 15 

 MS. ALONSO:  Okay. 16 

Q Did you have a conversation with Leo about the pamphlets? 17 

A Yes. 18 

Q What did you say? 19 

A I asked him where they went.  He said that --  20 

 MR. HIGH:  Objection, hearsay.  There’s no foundation that 21 

Leo is any agent or supervisor of the Respondent. 22 

 MS. ALONSO:  Your Honor, the guards have been alleged as 23 

agents. 24 

 JUDGE McCARRICK:  I’ll allow it.  Go ahead. 25 
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A He told me that he was to notify the loading supervisor, 1 

which was Rick, and he came in and picked up all the pamphlets. 2 

Q Okay.  How often did you see Leo in the drivers’ room? 3 

A He stayed in there most of the time unless there was an 4 

emergency at the rack. 5 

Q Okay.  Do you remember the period of time that you -- or 6 

the month that you began to see Leo and the other guards at 7 

Ciniza? 8 

A They were always there from day one.  They control the 9 

rack. 10 

Q Okay.   11 

A They also have another set of guards that are separate 12 

from them that sit in the drivers’ room and they patrol the 13 

area. 14 

Q Okay.  Is Leo still -- do you still see Leo at the rack -- 15 

or at Ciniza? 16 

A Yes. 17 

Q Okay. 18 

A There’s four different people that work in different 19 

shifts and they rotate.  They go back and forth from day to 20 

night and to day. 21 

Q Have you seen Leo -- what tasks do you see Leo perform 22 

when you’re at Ciniza? 23 

A He signs in people that go into the refinery.  If there’s 24 

a problem on the rack, if it shuts down, he has the ability to 25 
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fix it, bring it back up.  Basically, he’s kind of like the 1 

overseer.  He watches people come and go.  If there’s a dispute 2 

about who gets to load next, he’ll tell you. 3 

Q Okay, he’ll resolve that? 4 

A Yeah. 5 

Q Okay.  How often do you see him resolve who’s going to 6 

load next? 7 

A Not very often.  Most everybody signs a list and sticks to 8 

it. 9 

Q In a period of a month, could you estimate how many times 10 

you would see him resolve a dispute over who is going to load? 11 

A Maybe once a month. 12 

Q Okay.  Do you know Leo’s last name? 13 

A No. 14 

Q Alright.  Now, did you ever see a bulletin board at any of 15 

the Western Refining properties? 16 

A There was one at the Ciniza guard shack. 17 

Q Okay. 18 

A It was right next to the coffee machine as you go into the 19 

drivers’ waiting room. 20 

Q When did you first see it there? 21 

A About 2010. 22 

Q Do you remember if that was the beginning of the year or 23 

the end? 24 

A I’m not certain, more like probably in the middle. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

707 

 

Q Okay.  Is that bulletin board still there? 1 

A No. 2 

Q Do you know how it was removed? 3 

A David Townsend told the kid that put it up, Payne, that he 4 

had to remove it and take it down. 5 

Q Did you ever see flyers posted on that bulletin board when 6 

it was in the drivers’ room? 7 

A For non-union? 8 

Q Any flyers. 9 

A Yeah, I’ve seen non-union stickers on it, but mostly we 10 

saw stuff like motorcycle lotteries, what type of oil is good 11 

for your car.  There would be people looking for boats, hunting 12 

gear, whatever -- you know, what you put on a bulletin board 13 

for people --  14 

Q Okay. 15 

A -- in the drivers’ room. 16 

Q When you mentioned something about motorcycles, could you 17 

describe what you saw posted about motorcycles? 18 

A Guys trying to sell their bikes. 19 

Q Okay. 20 

A There was a lottery once --  21 

Q Okay. 22 

A -- where you could buy the lottery tickets to win a 23 

motorcycle. 24 

Q When did you see those flyers posted on that bulletin 25 
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board?  Do you remember the general time of year? 1 

A There could be several of them over that six months.  2 

Every time you get up to get coffee, you just kind of look at 3 

them, glance at them. 4 

Q Okay. 5 

A We went to work six days a week -- five days a week. 6 

Q Okay.  Have any other drivers offered to sell anything to 7 

you at work? 8 

A Yeah, a guy tried to sell a boat. 9 

Q Where were you when he offered you the boat? 10 

A In Ciniza. 11 

Q Where --  12 

A In the drivers’ room. 13 

Q Okay.  Do you know if he was working? 14 

A Yeah, we’re all working.  We had people come in and try to 15 

sell candy bars for the baseball teams. 16 

Q Okay.  Were those drivers that you saw? 17 

A Yes. 18 

Q Okay.  Where did you see them? 19 

A That was in Ciniza.  I was sitting there waiting to load. 20 

Q Where specifically was that?  The drivers’ room? 21 

A Right. 22 

Q Okay.  Do you remember when that occurred? 23 

A I want to think that was in January of this year. 24 

Q This year, okay.  Are there any other instances where 25 
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someone offered to sell you anything? 1 

A Yeah, the supervisor every year would put out his list for 2 

Girl Scout cookies. 3 

Q Okay.  Where did he put out the list? 4 

A In the eating area in Albuquerque. 5 

Q When you say the eating area, is that like a drivers’ 6 

room? 7 

A No, it’s more like where everybody sits down and has their 8 

lunch.  They work in the warehouse. 9 

Q Okay.  When did you see that list? 10 

A I don’t know, when’s the Girl Scout thing start?   11 

Q Was that in 2011? 12 

A Yes. 13 

Q Okay.  For what period of time did you see that out? 14 

A It was up for a week. 15 

Q Okay.  Do you know which supervisor put that out? 16 

A A guy named Jonas. 17 

Q Okay.   18 

(Long pause) 19 

Q Before the union drive, did you ever see any off-duty 20 

drivers go back to the property, to Western’s property? 21 

A Before the union drive?  No. 22 

Q Okay.  Have you ever seen any off-duty drivers in any of 23 

the drivers’ lounges either --  24 

A Yes. 25 
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Q Okay.  And which drivers’ lounge? 1 

A The one in Ciniza. 2 

Q Okay.  What did you see? 3 

A What did I see? 4 

Q Yeah, what did you see him do? 5 

A They were talking about the union, talking to people about 6 

it. 7 

Q Okay.  Aside from the drivers’ lounge, do the drivers hang 8 

out in the locker room?   9 

 MR. HIGH:  Objection, leading. 10 

 JUDGE McCARRICK:  Overruled. 11 

A Did they hang out in the locker room?  Yeah, the only one 12 

I go to is the one in Albuquerque here, and --  13 

Q Okay. 14 

A -- they have a locker room in Ciniza, but it’s not access 15 

to the Albuquerque drivers. 16 

Q Okay.  Where is that locker room located in Albuquerque? 17 

A Where we park the trucks, in the drivers’ room. 18 

Q Can you describe what it’s like when you’re leaving -- is 19 

this where you -- is this where drivers stop before they leave 20 

the property? 21 

A Yeah, we go in there and change, take off our uniforms, 22 

put on civilian clothes. 23 

Q How long -- how many drivers do you generally see in 24 

there? 25 
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A Well, we shift change, maybe two or three, not very often.  1 

People are trying to separate.  They don’t want everybody 2 

starting at the same time so we don’t pile up at the rack. 3 

Q When did that start? 4 

A That started this year. 5 

Q Do you know what month? 6 

A I want to say February --  7 

Q Okay. 8 

A -- maybe March. 9 

Q Okay, but prior to February or March of this year, how 10 

many drivers were there generally at the locker room? 11 

A About four or five. 12 

 JUDGE McCARRICK:  When?  At what point in time? 13 

 MS. ALONSO:  Before February of --  14 

 JUDGE McCARRICK:  No, no, no, I mean --  15 

 MS. ALONSO:  Okay, yeah. 16 

Q So when --  17 

 JUDGE McCARRICK:  In the morning, the afternoon? 18 

 WITNESS:  In the mornings.  Mornings because we all had 19 

set times. 20 

Q What time did your shift begin? 21 

A Mine started at 5:00 and it was a 14-hour shift. 22 

Q Okay. 23 

A I’d get off at 7:00. 24 

Q Okay.  Did any supervisors ever talk to you about 25 
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loitering after the organizing campaign? 1 

A Not me, no. 2 

Q Is there an ice machine in Ciniza? 3 

A Yes. 4 

Q Alright.  Where is that at? 5 

A It’s in the drivers’ lounge. 6 

Q Have you ever seen anyone -- any drivers take ice from it? 7 

A Yes. 8 

Q When? 9 

A Every day, in the summertime mostly. 10 

Q Alright. 11 

A I seen one driver come in -- actually, I did see a driver 12 

come in and -- one summer to get ice to go camping with. 13 

Q Okay.  Do you know if he was off duty? 14 

A Yes. 15 

Q Okay.  Was that -- you said that was in the summer.  Was 16 

that summer of last year? 17 

A Yes. 18 

(Long pause) 19 

Q What are some of the -- do drivers generally talk to each 20 

other when they’re at work? 21 

A Yes. 22 

Q Where does that generally occur?  What are some of the 23 

areas? 24 

A While you’re sitting -- in the wintertime, everybody 25 
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usually stays inside except for some hardcore smokers that’ll 1 

go out in the snow.  Most are in the drivers’ room or out front 2 

of the guard shack around the table. 3 

Q Okay.  Did that occur in 2011 as well? 4 

A Yes. 5 

Q Has any supervisor ever told you you cannot do that? 6 

A Yes. 7 

Q What supervisor has said that? 8 

A His name is David Townsend. 9 

Q When did you have that conversation with him? 10 

A I want to say about October/November.   11 

Q Okay. 12 

A We were all standing around the table outside talking 13 

about the union, the pros and cons, and then we had some guys 14 

wanting nothing to do with it, you guys are nuts.  David walked 15 

up --  16 

 JUDGE McCARRICK:  Where was this, sir? 17 

 WITNESS:  This is at Ciniza at the table outside the 18 

drivers’ room. 19 

A David walked up to us and asked if we were talking about 20 

the union and we said.  He said, “You know, the company’s 21 

handed out a pamphlet.  You’re not allowed to talk about unions 22 

while you’re at work.”   23 

Q What happened after that? 24 

A We quit talking until he left. 25 
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Q Before the union organizing drive began, did any 1 

supervisors approach you and tell you you could not talk? 2 

A No. 3 

(Long pause) 4 

Q Now, while you’re waiting for your truck to fill at the 5 

loading rack, do you generally talk to drivers at that time? 6 

A Yes, they’re right across from you.  There’s a petition 7 

about as big as this area right here.  You have your computer 8 

on your side, they have their computer on their side, and 9 

you’re supposed to stand and watch in case you have to hit the 10 

emergency shutdown.  Yeah, we talk about everything and 11 

anything.   12 

Q Okay.   13 

(Long pause) 14 

 JUDGE McCARRICK:  How much more have you got with this 15 

witness? 16 

 MS. ALONSO:  I have quite a few questions, Your Honor. 17 

 JUDGE McCARRICK:  Alright.  Let’s take a break.  We’ve 18 

been on the record about an hour and a half.  We’ll break until 19 

10:45.   20 

(Off record) 21 

 JUDGE McCARRICK:  Back on the record.  Go ahead, Ms. 22 

Alonso. 23 

 MS. ALONSO:  Okay. 24 

Q Ted, I’m handing you what’s been marked as General 25 
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Counsel’s Exhibit 81.  Go ahead and take a moment to review 1 

that.  Do you recognize this document? 2 

(General Counsel Exhibit 81 marked for identification) 3 

A Yeah, this is a paystub.   4 

Q Is it your paystub? 5 

A Yes. 6 

Q Okay. 7 

 MS. ALONSO:  Your Honor, I move for the admission of GC 8 

81. 9 

 MR. HIGH:  No objection. 10 

 JUDGE McCARRICK:  81 is received. 11 

(General Counsel Exhibit 81 received into evidence) 12 

Q Ted, did you receive a merit bonus on this paycheck? 13 

A Yes, I did. 14 

Q What amount? 15 

A $1,203.75. 16 

Q Had you ever received a merit bonus in the past? 17 

A No. 18 

Q I’d like to direct your attention to November of 2011.  19 

Did you pass out union handbills that month? 20 

A Yes. 21 

Q Okay.  Where did you go? 22 

A We went to two gas stations.  23 

Q Okay.  Let’s start with the first one.  Where were you? 24 

A The first gas station was a Giant Shell station on the 25 
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corner of San Mateo and Highway 40.   1 

 JUDGE McCARRICK:  In Albuquerque? 2 

 WITNESS:  Yes. 3 

Q Okay.  Who was with you? 4 

A There was like three or four drivers and three or four 5 

union --  6 

Q Okay. 7 

A -- representatives. 8 

Q What are -- who were the drivers who were with you? 9 

A Jerome Padilla was one of them.  I can’t remember the 10 

other two.   11 

Q Do you remember if they were Albuquerque drivers? 12 

A Yes. 13 

Q Okay.  Who else was with you? 14 

A Reggie was there. 15 

Q Okay. 16 

A Jonas was there -- not Jonas, Moises.   17 

Q Okay.   18 

A Another guy named Charlie.  I’m not quite sure --  19 

Q Okay. 20 

A -- what his last name is.  And one other guy. 21 

Q Alright.  Was the other guy a driver? 22 

A No, he was a union representative. 23 

Q Okay.  At this store, where were you on the property? 24 

A I was at the entrance by the sidewalk and I would stand 25 
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there waiting for the cars to come. 1 

Q Okay. 2 

A Once the cars came, I walked up to the person once they 3 

started pumping gas and asked them if they wanted to hear my 4 

story about the union.  If they said yes, I would tell them.  5 

If they said no, I would leave them alone. 6 

Q Okay.  Now, when you walked -- when you say you waited for 7 

the cars to come, did you walk up to the cars once they had 8 

parked? 9 

A Yes. 10 

Q Okay.  When you were at this location, did anybody from 11 

the Giant store come out to talk to you? 12 

A Not to me particularly, but I think they talked to Jerome 13 

and Reggie.   14 

Q Okay. 15 

 JUDGE McCARRICK:  These are drivers? 16 

 WITNESS:  Yes. 17 

Q How long were you at this store? 18 

A We were there about an hour. 19 

Q When did drivers leave?  When did the group leave? 20 

A After the hour, the girl came back out a second time and 21 

told us that her supervisor told us that we had to leave. 22 

Q Okay. 23 

A We didn’t want to cause any trouble, so we left. 24 

Q Okay.  What was she wearing? 25 
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A She was wearing a company uniform, Giant --  1 

Q Can you describe it? 2 

A It’s a blue smock that says Giant on it. 3 

(Long pause) 4 

Q How long after that did you guys leave? 5 

A About five minutes. 6 

Q Where did you go next? 7 

A We all talked about which station to go to within that 8 

five minutes, and we went up to Eubank and Central, which is in 9 

Albuquerque.  We did the same thing up there. 10 

Q Okay.  Well, when you arrived to Eubank and Central, who 11 

did you arrive with? 12 

A Me and my wife were in our car and then everybody else was 13 

in their cars and they all just kind of showed up. 14 

Q Okay.  Who were the drivers who went to that Eubank and 15 

Central location? 16 

A The same ones that were at the other one. 17 

Q Okay. 18 

A Reggie and Jerome and one other.  I can’t think of the 19 

other guy’s name. 20 

Q As far as union representatives, who was there? 21 

A Moises showed up, one of the guys that I don’t know and 22 

Charlie. 23 

Q Okay.  What did you do when you arrived to this station? 24 

A We determined what we were going to do and how we were 25 
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going to approach people again. 1 

Q Okay. 2 

A And we started the same thing.  They would pull up, get 3 

out, start pumping their gas, and then we would walk over and 4 

talk to them and see if they wanted to hear our story.  We 5 

would tell them that the refinery was union and that we wanted 6 

to become union members.  If they felt that they could help us 7 

to please call the company ask them to let us start a union 8 

drive. 9 

Q Okay.  Where did you stand at this particular store? 10 

A We stood by the dumpster, just off to one side until the 11 

cars showed up. 12 

Q Okay.  Did you ever approach any cars while they were 13 

moving? 14 

A No. 15 

Q Did anyone from the Giant store come out and talk to you? 16 

A Yeah, we were there about 30 minutes and a lady came out 17 

and said that her manager had called her and said if anybody 18 

shows up to hand out pamphlets that she was supposed to ask 19 

them to leave, that they would call the cops on us. 20 

Q Okay.  Did you say anything in response? 21 

A No.  I was standing there when Reggie and Moises and 22 

Jerome were all standing when she came up.  We just looked at 23 

each other and Reggie said okay and --   24 

 MR. HIGH:  Objection, hearsay. 25 
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A -- we all walked out to the sidewalk. 1 

Q So when she came out and spoke to you, what was she 2 

wearing? 3 

A She was wearing the company uniform smock. 4 

Q Okay. 5 

A I think they had red ones at that store that said Giant on 6 

them. 7 

Q Okay.  What happened after she -- did you ask her any 8 

questions?  Did you say anything to her? 9 

A Did I? 10 

Q Yes. 11 

A No. 12 

Q Okay.  How long afterwards did you leave? 13 

A Probably about ten minutes afterwards.  They were all 14 

talking about going to another store on the west side.  Me and 15 

my wife went home. 16 

Q Okay.  Moving to another topic, did you attend a meeting 17 

where drivers reporting citations were discussed? 18 

A Yes. 19 

Q Okay.  When was that? 20 

A I can’t remember the day. 21 

Q Do you remember if that was in 2011 or 2012? 22 

A 2011. 23 

Q Okay.  Do you remember if it was -- whether it was in 24 

relation to the other meeting where the union guy was brought 25 
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in? 1 

A No, he wasn’t there at that time. 2 

Q Okay.  Was it before or after that meeting? 3 

A I believe it was after. 4 

Q Where was this meeting held? 5 

A In Albuquerque. 6 

Q Was it in a specific room? 7 

A I believe it was upstairs in the company sales offices. 8 

Q Okay.  Later that day, did you have a conversation with 9 

any of the supervisors? 10 

A Yeah, I had a conversation with Eric Burnham. 11 

Q Where was that conversation? 12 

A In his office. 13 

Q Who was present? 14 

A Just me and him. 15 

Q How did that conversation begin? 16 

A I walked in and asked him if -- how he was doing.  He said 17 

he wasn’t doing too good.  I said I’m sorry to hear that.  I 18 

said, “The reason I came in is I wanted to thank you for 19 

sticking up for us.”  And he told me that’d be the last time 20 

that’ll happen.  He’d gotten reprimanded by Pamela Scott. 21 

Q Okay.  What had happened earlier that day? 22 

A We were talking about the citations had to be reported to 23 

the management immediately once you got them. 24 

 MR. HIGH:  Your Honor, I object on relevance.  There’s no 25 
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allegation in the complaint about citations. 1 

(Long pause) 2 

 JUDGE McCARRICK:  What’s the relevance? 3 

 MS. ALONSO:  Yes, Your Honor, the violations are also 4 

alleged as 8(a)(1)’s.  It’s concerted activity, so he’s 5 

discussing a meeting where the employees --  6 

 MR. HIGH:  Your Honor, I object to counsel telling the 7 

witness what we’re talking about here.  If we’re going to do 8 

this, let’s excuse the witness. 9 

 MS. ALONSO:  Well --  10 

 JUDGE McCARRICK:  Sir, if you’ll just leave the hearing 11 

room for a minute while we discuss this issue.   12 

(Witness exits hearing room) 13 

 JUDGE McCARRICK:  Let the record reflect the witness has 14 

left the courtroom.  What does this go to?  Which allegation? 15 

 MS. ALONSO:  Well, so allegation 5(a) concerns the 16 

concerted complaints and --  17 

 JUDGE McCARRICK:  Hang on, let me flip to 5(a).  Okay.   18 

 MS. ALONSO:  And the witness is testifying to -- expected 19 

to testify to instances of concerted activity or -- concerted 20 

complaints stemming from these conversations where there was a 21 

meeting and a change --  22 

 JUDGE McCARRICK:  Okay, but none of this has -- nothing 23 

we’ve gotten to thus far has to do with any kind of concerted 24 

activity.  It’s a bit confusing to me.  Where are you going 25 
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with it? 1 

 MS. ALONSO:  Right, Your Honor.  Well, this goes to -- 2 

this testimony goes to animus towards the concerted activity.   3 

 JUDGE McCARRICK:  Well, I think what you better do is 4 

layout what the concerted activity is so it makes sense to me. 5 

 MR. GIANNOPOULOS:  Your Honor, it has been with other 6 

witnesses that testimony.  There was Mr. Rodriguez.  Mr. 7 

Rodriguez --  8 

 JUDGE McCARRICK:  I don’t know what she’s talking about.  9 

I don’t know what the witness is going to -- you’re talking 10 

about a conversation with Mr. Burnham.  I don’t know, you’re 11 

putting the cart before the horse, I think, here.  I don’t know 12 

what the concerted activity was that this witness is going to 13 

testify to. 14 

 MR. GIANNOPOULOS:  He just testified about citations, Your 15 

Honor. 16 

 MR. HIGH:  Excuse me, Your Honor, could I ask that we only 17 

deal with one lawyer? 18 

 JUDGE McCARRICK:  Well, you know, I agree, but I need to 19 

understand where we’re going with this thing.  Somebody may’ve 20 

talked about citations, but I don’t know what this witness is 21 

going to talk about.  I can’t tell if this witness is going to 22 

corroborate other testimony.  If there’s something dealing -- 23 

the fact he talked about a meeting dealing with drivers’ 24 

citations, I don’t know what citations mean.  Does it mean 25 
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traffic tickets or infractions, incidents?   1 

 MS. ALONSO:  Your Honor, traffic citations, and that’s 2 

something that I was going to go into next with the driver 3 

because he has testified to concerted complaints.  Now he’s 4 

going to discuss concerted complaints pertaining to this topic. 5 

 JUDGE McCARRICK:  Well, let’s -- alright.  Again, I think 6 

you’re putting the cart before the horse because I need to know 7 

what the context is before you start talking about any animus 8 

that there may be.  I’m just not getting that from this 9 

testimony.  At this point, I would agree with Mr. High, it 10 

sounds irrelevant to any issues before me.   11 

 MS. ALONSO:  Well -- and Your Honor, I think if that’s 12 

more appropriate then to address those concerted complaints 13 

about the drivers protesting these changes to citations or to 14 

reporting traffic citations, then that’s something I can do 15 

now.  I can --  16 

 JUDGE McCARRICK:  Yeah, I mean --  17 

 MS. ALONSO:  -- set that up. 18 

 JUDGE McCARRICK:  -- get the concerted activity in before.  19 

If this is going to concerted conduct that was engaged, I need 20 

to know what it is.  I mean, there are dozens of allegations in 21 

this complaint.  It’s difficult for me to keep each and every 22 

one of them in mind as testimony is going.  So, it’s helpful to 23 

me if you -- if what you’re talking about is concerted activity 24 

and this witness’ testimony with respect to that, it’s helpful 25 
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for me to know what you’re talking about, what kind of 1 

concerted activity first, okay? 2 

 MS. ALONSO:  Sure, Your Honor, and that’s understood. 3 

 JUDGE McCARRICK:  Alright.  Let’s bring the witness back 4 

in. 5 

 MR. HIGH:  And my objection, Your Honor, I don’t want to 6 

litigate by consent another allegation concerning Eric Burnham.  7 

If it’s just concerted activity, that’s fine.  But I don’t want 8 

to sit here and not object to something that’s clearly not in 9 

the complaint now and then two hours later get another. 10 

 JUDGE McCARRICK:  Alright.  I think your objection is well 11 

taken, sir, on relevancy grounds because I can’t figure out 12 

where it’s going either.  Let’s bring the witness back in. 13 

(Witness reenters hearing room) 14 

 JUDGE McCARRICK:  Thank you, sir.  Go ahead.   15 

CONTINUED DIRECT EXAMINATION 16 

Q BY MS. ALONSO:  Ted, prior to this conversation with Eric 17 

-- we left off where I asked you if you had attended a meeting. 18 

A Yes. 19 

Q During that meeting -- where was that meeting held? 20 

A In the office complex area at Albuquerque. 21 

Q Who conducted that meeting? 22 

A There was three people there.  It was Pamela Scott, 23 

Colleen, Steve Curtright and Eric. 24 

Q Okay.  What did Pamela Scott say -- I’m sorry, were any 25 
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drivers present? 1 

A Yes, there was about 15 drivers. 2 

Q When did this meeting take place -- or what time --  3 

A It was in the --  4 

Q -- in the year? 5 

A -- morning. 6 

Q In the morning? 7 

A The meetings usually started at 6:30. 8 

Q When -- was it in 2011 or was it in 2012? 9 

A 2011. 10 

Q Do you remember if that was at the end of the year or 11 

closer to the beginning? 12 

A It was the end of the year. 13 

Q Now, what did Pamela Scott say at this meeting? 14 

A She was talking about citations and reporting to her as 15 

soon -- not to her, but to your supervisor that these citations 16 

-- they have to notify the company immediately so they can make 17 

a decision if they’re going to suspend you until you get the 18 

ticket fixed or let you go.  At that time, Eric spoke up and 19 

said that by federal law, we had 90 days before we had to 20 

report the ticket.  She said she didn’t care, she wanted -- the 21 

company had the right to know for insurance reasons. 22 

Q Now, when you’re referring to -- you’re using the word, 23 

“citations.”  Is that referring to traffic citations? 24 

A Yes. 25 
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Q Did drivers speak up during this meeting? 1 

A Yeah, we had spoken up about the one person that had got a 2 

citation, Rafael -- she’d also mentioned that if you beat the 3 

citation that you would be compensated for your days off if it 4 

wasn’t your fault, the ticket wasn’t founded and the courts 5 

dropped it, they would make a compensation for you. 6 

Q Okay. 7 

A We had all spoken up for Rafael because he was out for 90 8 

days. 9 

Q Who’s “we all?” 10 

A All the drivers in the room.  We wanted to know if Rafael 11 

was going to be compensated because he got a bum deal on a 12 

ticket. 13 

Q Okay.   14 

A That’s when most of it came up is after he got a ticket, 15 

he was suspended until he got the ticket fixed, but he couldn’t 16 

get to court for 90 days. 17 

 MR. HIGH:  Excuse me, Your Honor, there’s no foundation 18 

that this witness has anything other than hearsay knowledge.   19 

 JUDGE McCARRICK:  Sustained. 20 

Q How do you know that Rafael had received a ticket? 21 

A He asked me what should he do and I told him to go in and 22 

talk to --  23 

 MR. HIGH:  Again, Your Honor, hearsay, I object.  There’s 24 

no foundation he has any firsthand knowledge of what happened 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

728 

 

to Rafael. 1 

 JUDGE McCARRICK:  Sustained.  Let’s move on. 2 

 MS. ALONSO:  Okay, that’s fine, Your Honor. 3 

Q Now, did you hear about a new point system in 2012? 4 

A Yes. 5 

Q What month did you hear about that? 6 

A In January. 7 

Q How did you become aware of that? 8 

A They took each person individually and you sat down in a 9 

room and they explained it to you. 10 

Q Were you called into a meeting? 11 

A Yes. 12 

Q Who was in the meeting? 13 

A Eric was one of the supervisors and then they had a new 14 

girl from Bloomfield. 15 

Q Okay. 16 

A I believe her name was -- her last name was Valdez. 17 

Q Was anybody else in the office? 18 

A No, just me and the other two and they closed the door. 19 

Q Where was that meeting held? 20 

A In Albuquerque --  21 

Q Okay. 22 

A -- at the -- where we park the trucks. 23 

Q Okay.  Was it in an office? 24 

A Yes, in Eric’s office. 25 
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Q What did Ms. Valdez say? 1 

A She asked me if it would bother her -- or her -- if it 2 

would bother me for her being in the room while Eric explained 3 

the new point system to me and I told her no. 4 

Q Okay.  Did she ask you any questions? 5 

A Yes, she said after Eric explained the new point system, 6 

she was going to ask me a little survey and if I would mind 7 

taking it in front of Eric and I said no. 8 

Q Was she taking notes while she took this survey? 9 

A Yes. 10 

Q I’m going to hand you what’s been marked as General 11 

Counsel’s Exhibit 22.   12 

(Long pause) 13 

Q Go ahead and review the questions on that.  Are these some 14 

of the questions that Ms. Valdez asked you? 15 

A Yes, they look like it. 16 

Q Okay.  Now, before the union started in 2011, were you 17 

ever called to a meeting with management where someone asked 18 

you if your supervisor or company did a good job of keeping you 19 

informed? 20 

A No. 21 

Q Were you ever called into a meeting where a manager asked 22 

you, in person, if manager establishes and follows high 23 

standards of performance and conduct? 24 

A No. 25 
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Q Had that ever happened before -- or had anyone ever called 1 

you to a meeting where, in person, they asked you if your 2 

supervisor treated you with honesty, dignity and respect? 3 

A No. 4 

Q Did they ever ask you -- did the company ever ask you if 5 

your accomplishments were appreciated, recognized and rewarded? 6 

A Not personally, but they had the barbeque.  That was their 7 

idea of saying thank you. 8 

Q Okay, but nobody came into a meeting and asked you in 9 

person if you felt that your accomplishments were appreciated -10 

-  11 

A No. 12 

Q -- recognized or rewarded?  Okay.  Did you ever have a 13 

meeting where someone asked you if you had been provided with 14 

the proper tools and equipment to do your job? 15 

A No. 16 

Q Okay.   17 

 MS. ALONSO:  Nothing further, Your Honor. 18 

 JUDGE McCARRICK:  Cross-examination? 19 

 MR. HIGH:  Yes, Your Honor.  At this time, I would ask for 20 

all Jencks Statements. 21 

 JUDGE McCARRICK:  Very well. 22 

 MS. ALONSO:  Okay.  Your Honor, I’m handing Charlie High a 23 

copy of the first affidavit statement provided by Mr. 24 

Schneider.  That is 13 pages long and it is dated November 25 
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30th, 2011.  There are no attachments.   1 

 JUDGE McCARRICK:  Is that the only affidavit? 2 

 MS. ALONSO:  No, there’s a second affidavit. 3 

 JUDGE McCARRICK:  Okay. 4 

 MS. ALONSO:  The second affidavit is eight pages and is 5 

dated February 24th, 2012.   6 

 JUDGE McCARRICK:  Very well.  Let the record reflect those 7 

have been furnished to Mr. High.  We’ll go off the record and 8 

give counsel an opportunity to review those documents.  Let’s 9 

be off the record. 10 

(Off record) 11 

 JUDGE McCARRICK:  Back on the record in Western Refining.  12 

I’ve had a chance to review Charging Party’s petition to revoke 13 

Subpoena B-571687, as well as Respondent’s response to that 14 

petition.  First of all, to the extent that it’s conceivable or 15 

arguable that the subpoenaed documents would encompass any 16 

Board affidavits, obviously they’re not discoverable without a 17 

102.118 request of the General Counsel.  So, to that extent, 18 

the Charging Party does not have to produce any affidavits or 19 

their attachments. 20 

 With respect to the other arguments that have been raised 21 

by the Charging Party with respect to Items 1 through 3, 6 and 22 

21, they somehow require the Charging Party to divulge its 23 

organizing strategy.  I find that Cintas -- first of all, it’s 24 

not binding authority on me in the first place.  It’s an ALJ’s 25 
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decision and there’s no authority the judge cites to in his 1 

decision.   2 

 Basically, in Cintas, it was an objections case in which 3 

one of the objections was that a statutory supervisor had 4 

somehow aided and assisted in an organizing campaign.  The 5 

subpoenas sought were very broad.  They sought documents 6 

clearly to disclose the union’s entire organizing campaign.  It 7 

was broad range of subjects about what employees were involved 8 

in organizing, communications between employees and the union 9 

regarding organizing.   10 

 First of all, it way too broad to go to the issue of the -11 

- the limited issue of whether a supervisor had somehow 12 

assisted the union.  That’s not the case here.  I don’t find 13 

Cintas applicable. 14 

 Berbiglia, B-e-r-b-i-g-l-i-a, at 233 NLRB 1476, 1495, 15 

(1977), likewise is inapposite.  In that case, the subpoenas 16 

that the Respondent sought of the Charging Party union were 17 

very broad.  The case arose in the context of bargaining.  18 

While the issue involved was the nature of a strike that was 19 

called by the union, it was in the context of collective 20 

bargaining.  The Board affirmed the judge who found that 21 

opening the union’s files would subvert the purposes of 22 

collective bargaining by disclosing the union’s strategy in the 23 

course of collective bargaining.  That’s not what we have here. 24 

 Finally, Kaiser Aluminum at 339 NLRB 829 deals with 25 
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attorney work product and basically holds that position 1 

statements are attorney work product, and just like affidavits, 2 

are not disclose-able, that an attorney who gives a position 3 

statement to the Board hasn’t waived the privilege.  So I don’t 4 

find that Kaiser Aluminum is applicable in this case either.   5 

 Cintas, by the way, is spelled C-i-n-t-a-s, and it’s at JD 6 

New York 09-10.   7 

 I find what is being sought here in this case doesn’t 8 

disclose -- doesn’t seek to disclose the union’s organizing 9 

efforts as such.  It’s more specific.  It talks about -- Item 10 

1, simply wants to know dates when organizing began.  Item 2 11 

deals with documents distributed by the union.  Item 3 is the 12 

same thing, documents provided by the union to Respondent 13 

employees.  Item 6 are notes about -- between -- within the 14 

union and its agents discussing Respondent’s response to union 15 

organizing.  Item 21, documents provided by the union to 16 

Respondent employees regarding compliance with Respondent’s 17 

rules and regulations and policies. 18 

 All of these are issues relevant to issues that have been 19 

raised in the course of this case.  I don’t believe they 20 

disclosed the nature or identity of individuals not named in 21 

the complaint who were involved in organizing.  Therefore, I 22 

don’t find grounds for revoking the subpoena with respect to 23 

those items.  That would be the ones that were objected to, 1 24 

through 3, 6 and 21.   25 
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 MR. HIGH:  Thank you. 1 

 JUDGE McCARRICK:  Now, that’ll be my order.  With respect 2 

to Respondent’s further petition to revoke subpoena, does 3 

General Counsel want to address that at some point during the 4 

week?  I assume -- I think you indicated you may want to do 5 

that verbally.             6 

 MR. GIANNOPOULOS:  Yes, I had a chance to look at it.  You 7 

know, I thought if we could take a couple of seconds and I 8 

could talk to Charlie for a brief minute, but I --  9 

 JUDGE McCARRICK:  Let’s --  10 

 MR. GIANNOPOULOS:  -- I think a lot of the issues raised, 11 

however, Your Honor, were -- are identical to issues raised in 12 

the initial petition to revoke, which you ruled upon.  So I can 13 

either do it orally or we can do it --  14 

 JUDGE McCARRICK:  Why don’t you have a chance to talk with 15 

Mr. High about what items perhaps, you know, you can work out 16 

between the two of you before you need to make a presentation 17 

on the General Counsel’s position.  But you can do that anytime 18 

in the course of the week. 19 

 MR. GIANNOPOULOS:  Okay.  Since we’re on that, Your Honor 20 

-- and I also was going to talk with Mr. High about this.  But 21 

I would like for you to authorize for General Counsel to have 22 

five testamentary subpoenas. 23 

 JUDGE McCARRICK:  You’ll need to fill out in writing --  24 

 MR. GIANNOPOULOS:  Will do. 25 
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 JUDGE McCARRICK:  I think you have them available to you 1 

here. 2 

 MR. GIANNOPOULOS:  Yes, will do, yeah. 3 

 JUDGE McCARRICK:  Okay.  Just make that request in 4 

writing.  I need to have something I can --  5 

 MR. GIANNOPOULOS:  Sounds good. 6 

 JUDGE McCARRICK:  -- put in the pile.  Alright, anything 7 

else we need to address before we continue examination?   8 

(No response) 9 

 JUDGE McCARRICK:  No?  Why don’t you bring Mr. Schneider 10 

back in.     11 

 MR. HIGH:  Pam Scott is here, waiting outside too.   12 

 JUDGE McCARRICK:  She’ll be the next witness in order?   13 

 MR. GIANNOPOULOS:  Yes. 14 

 JUDGE McCARRICK:  Have a seat, sir. 15 

 WITNESS:  Thank you, sir. 16 

 JUDGE McCARRICK:  Just reminding you, Mr. Schneider, 17 

you’re still under oath. 18 

 WITNESS:  Alright. 19 

 JUDGE McCARRICK:  Go ahead, Mr. High.   20 

CROSS-EXAMINATION 21 

Q BY MR. HIGH:  Good afternoon, Mr. Schneider. 22 

A Good afternoon, sir. 23 

Q My name is Charlie High and I’m a lawyer for Western 24 

Refining.  I want to ask you a few questions about your 25 
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testimony this morning.   1 

A Okay. 2 

Q In preparing to testify, did you review any documents? 3 

A Yes. 4 

Q What did you look at? 5 

A My statement that I filled out. 6 

Q That’s the statement you gave to the NLRB? 7 

A Yes. 8 

Q Anything else you looked at? 9 

A I looked at the survey sheet that Ms. Valdez -- the 10 

questionnaire sheet. 11 

Q Okay. 12 

A I saw that.  That was it. 13 

Q Did you look at any notes of any kind? 14 

A No. 15 

Q Did you make any notes along the way during the campaign? 16 

A No, just on that one sheet that I filled out. 17 

Q Okay. 18 

A The questionnaire -- not the questionnaire, the statement 19 

sheet that I gave. 20 

Q When did you review -- you say affidavit, did you -- how 21 

many affidavits did you give to the Board? 22 

A Just the two. 23 

Q Okay.  Did you review both of them in preparation of your 24 

testimony? 25 
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A No, just the one that had 13 pages. 1 

Q Okay.  You didn’t look at the other one? 2 

A No. 3 

Q Alright.  When you gave the affidavit that has 13 pages, 4 

did you have any notes with you? 5 

A No, it was all off of memory.   6 

Q The reason I ask the question is when I was reading this 7 

affidavit, you testified very specifically to dates, October 8 

3rd, October 10th, very specific dates. 9 

A When I filled that out last year, I remembered it all. 10 

Q Was it just memory that allows you to put in those 11 

specific dates? 12 

A Yeah.  Since all this has been going and all these people 13 

asking questions and stuff, I’ve forgotten the specific dates. 14 

Q You didn’t -- and that’s the reason I asked the question.  15 

We all forget stuff.  I’m not being critical by any stretch of 16 

the imagination.  This morning, you testified about October or 17 

November, you know, like that.  Did you just not remember these 18 

exact dates anymore? 19 

A No, not the exact dates. 20 

Q Alright. 21 

A The only thing I remember about last year is my vacation. 22 

Q Alright.  Let’s then proceed.  You said you were hired in 23 

2006. 24 

 JUDGE McCARRICK:  ’96, I believe. 25 
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 WITNESS:  ’96. 1 

Q That’s what I thought too, but then when I read this 2 

affidavit, you said 2006.  I wrote down 1996.  Then I thought, 3 

well, maybe I didn’t hear.  In the affidavit -- and this is on 4 

the first page, line 1, it says, “I have worked for the 5 

employer since September 9, 2006, hired as a commercial 6 

driver.”   7 

A Well --  8 

Q And I thought maybe I just wrote it down wrong. 9 

A I said it wrong because that’s right, 2009.  Or 2006, I 10 

mean. 11 

Q Hold it.  When were you hired? 12 

A 2006, September 9th -- 8th -- 9, 8 -- the 9th month, 8th 13 

day, 2006.  I’ve only been with the company six years. 14 

Q Okay.  You were hired then in 1996? 15 

A No, I got that date wrong.   16 

Q Alright, alright.  Okay.  So when you were hired in 2006, 17 

who were you hired by? 18 

A I was hired by a man named Ron Free. 19 

Q What was the company you were hired by? 20 

A Giant. 21 

Q Okay.  That was Giant Industries? 22 

A Yes. 23 

Q You went to work for them as a transport driver? 24 

A Yes, sir. 25 
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Q Alright.  Where were you -- what was your terminal? 1 

A Out of Albuquerque at the pipeline.  We didn’t have the 2 

other yard at the time.  We were working off of Broadway. 3 

Q So you were working when Giant and Western Refining 4 

merged? 5 

A Yes, sir. 6 

Q After that merger, you continued working? 7 

A Yes, sir. 8 

Q Alright.  You have worked continuously since that time? 9 

A Yes, sir. 10 

Q Okay.  As a transport driver, and then I think more 11 

recently, the last three months as a lube driver? 12 

A Yes, sir. 13 

Q Since you’ve been here -- let me just test your memory a 14 

little bit, just background here.  You were then working in 15 

2007 when Western and Giant merged, correct? 16 

A I’m not sure the year that they merged. 17 

Q Okay.  But at the time of the merger, you worked for them? 18 

A Yes. 19 

Q You continued working for the merged company in 2008, 20 

correct? 21 

A Yes, sir. 22 

Q 2009? 23 

A Yes, sir. 24 

Q 2010, correct? 25 
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A Yes, sir. 1 

Q During that time, did you ever -- did your wages ever 2 

changed? 3 

A It changed every year. 4 

Q Okay.  So every year, it was some kind of a change in wage 5 

rates? 6 

A Right. 7 

Q Okay.  How about other things?  Did other things change, 8 

benefits? 9 

A Benefits went down, bonuses came and went. 10 

Q That’s something that happened every year since you’ve 11 

been here? 12 

A Yes, sir. 13 

Q It happened in 2008, ’09 and ’10? 14 

A Probably, yes. 15 

Q After the merger, whatever year it was, there’s been a lot 16 

of changes in the operation of the company, hasn’t there? 17 

A Yes, sir. 18 

Q One is you went to central dispatch. 19 

A Yes, sir. 20 

Q You know when that happened? 21 

A I want to say two years ago. 22 

Q Work schedules have changed, haven’t they? 23 

A Yes. 24 

Q How many times have they changed since you’ve been -- you 25 
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were hired in 2006? 1 

A Once. 2 

Q So you had the same schedule from 2006 all the way up 3 

until you went to work as a lube driver? 4 

A Yes. 5 

Q Was there ever an occasion where people worked five days 6 

and off three? 7 

A Yes, sir. 8 

Q Did it change where people worked five days and off two? 9 

A Yes, it did. 10 

Q Do you remember when that was? 11 

A The five to two started last year, I believe.  I’m not 12 

sure what part of the year. 13 

Q 2010? 14 

A Yes. 15 

Q Could it have been earlier than that? 16 

A Could’ve been. 17 

Q You just don’t remember as we sit here today? 18 

A The precise date, no. 19 

Q Okay.  Now, the zones that you were telling us about, in 20 

addition to the changes in the wage rate that you told us 21 

about, whether a store was in Zone 1, 2, 3 or 4, has that ever 22 

changed? 23 

A The stores themselves? 24 

Q No, whether or not a particular store -- delivery store 25 
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was within the pay rate for a Zone 1, 2 or 3, did those things 1 

ever change? 2 

A 1 did. 3 

Q Do you remember what year? 4 

A It was last year. 5 

Q Last year? 6 

A Yeah. 7 

Q Was there some occasions where a store might go from being 8 

a Zone 1, move to a Zone 2? 9 

A There was once, but the store closed since then, yes. 10 

Q Okay.  But it went from one zone to another zone? 11 

A Right. 12 

Q Okay.  You said there was a change in the mileage rate.  13 

Did you say that was in September? 14 

A Yes, my anniversary date. 15 

Q I’m sorry? 16 

A My anniversary date. 17 

Q Okay.  Would that have been September of what year? 18 

A Last year. 19 

Q 2011? 20 

A Yes. 21 

Q Okay.  Prior to September of 2011, had there ever been a 22 

change in the mileage rate since you were hired in 2006? 23 

A Yes, I was bumped back. 24 

Q Okay.  Is that one of those changes made every year? 25 
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A No.  My mileage was taken away from me because Ron Free 1 

had given me a bump in pay for my work, and then it was taken 2 

away after Ron was let go because I hadn’t met the requirement, 3 

the company said, for time in service. 4 

Q Okay.  From the time you were hired in 2006 until 5 

September of 2011, had there ever been a change in the mileage 6 

pay during that period of time, to your knowledge? 7 

A No. 8 

Q So it’s your testimony that in 2006, transport drivers 9 

were paid then 43 cents a mile?   10 

A 2006, no. 11 

Q Well, that’s my question.  My question is this, since you 12 

were hired in 2006 up until September of 2011, on how many 13 

occasions would you say that the mileage pay changed?   14 

A I’d say three. 15 

Q Three?  Do you know what years those would’ve been in? 16 

A I had it changed twice when I was with Giant and then once 17 

when Western took over.  A man named Chuck Johnson redid the 18 

whole pay package and everybody’s miles went up, but then they 19 

took away our loading and unloading fees. 20 

Q Alright.  Do you know what Chuck Johnson’s position was? 21 

A He was the western division transportation manager, same 22 

thing that Steve Curtright is now. 23 

Q Okay.  Do you know when Chuck Johnson left Western 24 

Refining? 25 
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A I want to say 2010. 1 

Q Could it have been a little bit earlier? 2 

A Could’ve been 2009. 3 

Q Okay.  And you say he redid the pay package? 4 

A Yes, he completely redid it. 5 

Q So that would’ve been prior to 2010? 6 

A Yes. 7 

Q Do you recall any of the changes that he made? 8 

A Yes, he increased everybody’s mileage.  It went up from 38 9 

cents to 43 cents a mile for day drivers, depending on how long 10 

you were there.  But then he took away your post-trip money, he 11 

took away your loading, he took away your unloading money. 12 

Q When you say took away your loading and unloading money, 13 

is that the wait time stuff we --  14 

A No, that’s what you got paid to load. 15 

Q Okay.   16 

A When I first started here, for Zone 1, I got paid $28 for 17 

the delivery and they paid the $9.70 to load it and $9.70 to 18 

unload.  That was it, that was a flat rate.  It didn’t matter 19 

who was in your way or anything.  There was no waiting time. 20 

Q Prior to this mileage -- do I have the numbers right?  Did 21 

you say the mileage rate went from 43 cents a mile to 44 cents 22 

a mile? 23 

A Yeah, when they gave this last raise. 24 

Q Okay, and you were a transport driver at the time? 25 
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A Yes, sir. 1 

Q Okay.  Now, prior to September of 2011 when this mileage 2 

rate changed, had you ever been in a meeting where a discussion 3 

was had where drivers were informed the company was reviewing 4 

the drivers’ pay package? 5 

A Yeah, they said they did a survey on all the other 6 

companies in the area and what their pay was and what their 7 

jobs were.  They were going to try to compete against them so 8 

that we can keep our business as strong. 9 

Q Were you in a meeting where that was said? 10 

A Yes. 11 

Q Alright.  Do you recall when that meeting was? 12 

A No. 13 

Q Was it in the summer, winter, spring, fall?  Can you put a 14 

season on it? 15 

A It was just last year sometime.  I can’t remember if it 16 

was the beginning of last year or what. 17 

Q It was prior to September 2011? 18 

A Yes, sir. 19 

Q Okay.  So when you got this mileage rate change in 20 

September of 2011, you knew the company was already looking at 21 

the driver pay package? 22 

A Right. 23 

Q Okay. 24 

A Everybody panicked and thought they were going to get a 25 
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cut in pay. 1 

Q Okay.   2 

(Long pause) 3 

Q Now, the -- I want to ask just a few questions about this 4 

wait time stuff.  What is your understanding of the company 5 

policy now with respect to wait time? 6 

A How long we have to wait? 7 

Q Yes, and how you get paid. 8 

A What we do --  9 

Q Excuse me, let me interrupt for a second.  As a transport 10 

driver --  11 

A Right. 12 

Q -- you don’t have that as a lube driver, do you? 13 

A Flat rate by the hour. 14 

Q Okay.  So when you went from transport to lube, you don’t 15 

have a wait time anymore? 16 

A No. 17 

Q Alright.  I want you to tell us as a transport driver what 18 

your understanding is -- or was the last day you were a 19 

transport driver, some three months ago. 20 

A Alright. 21 

Q Okay? 22 

A When you -- Ciniza, because that’s the only place I ever 23 

had to wait most of the time. 24 

Q Where? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

747 

 

A Ciniza. 1 

Q Okay. 2 

A Every once in awhile in a blue moon, you have to do it in 3 

Albuquerque. 4 

Q Okay. 5 

A Not very often. 6 

 JUDGE McCARRICK:  I think Ciniza’s been referred to also 7 

as in the Gallup area? 8 

 WITNESS:  Yes, sir. 9 

 JUDGE McCARRICK:  Alright. 10 

Q So when you say Ciniza, that’s also Gallup? 11 

A Yes, it’s --  12 

Q It’s also Jamestown, isn’t it? 13 

A Yes, it’s, I don’t know, 39 mile marker on Highway 40. 14 

Q Alright.  So if I call it the Gallup loading rack, you 15 

understand what I’m talking about? 16 

A Yes. 17 

Q Alright, okay. 18 

A It’s a little confusing because when you pull up to the 19 

freeway, it says Jamestown.  You go around the corner, it says 20 

Ciniza.  You go up to the hill, it says Gallup. 21 

Q Okay.  Well, we’re all talking about the same place.  So 22 

tell me what your understanding is about the company policy 23 

with respect to wait time and how you were paid on the last day 24 

you were transport driver. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

748 

 

A Okay.  What you do is when you pull into the Ciniza area 1 

and park your truck, you walk into the drivers’ room, you sign 2 

your name on a check-in sheet and you put down your truck 3 

number and your name and the time you got there and what rack 4 

you’re going to go to, and you sign it.  If there’s a large 5 

body of people ahead of you and the sheet’s real long, you can 6 

sit there two, three hours, depending on what’s going on. 7 

 According to the company, you have to give them the first 8 

two hours.  Once you hit your two-hour mark on the clock from 9 

the time you walk in that door until the time you go out to 10 

load is the time -- your waiting time.  So if you’re sitting 11 

there for three hours and you go out on the third hour, you 12 

charge the company an hour and a half for loading because it 13 

takes a half hour to load. 14 

Q How do you check that? 15 

A You put it on what’s called an exemption sheet. 16 

Q Okay.  Exemption or exception?   17 

A Exception. 18 

Q Okay.  So that’s called an exception. 19 

A Yes. 20 

Q When you fill out your time, it’s called an exception, 21 

correct? 22 

A Yes, sir. 23 

Q Okay.  Now, since you’ve been employed, Mr. Schneider, was 24 

there ever a time to where the wait time was separate from the 25 
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zone pay or the trip rate? 1 

A At one time, there was none.   2 

Q Okay. 3 

A Another time, it was an hour.  They gave you an hour to 4 

give the company at loading and an hour to give it to 5 

unloading. 6 

Q Was there ever a time where the wait time, that you call 7 

it, was rolled into the trip pay, and then there would be an 8 

exception if you had to wait more than a certain amount of 9 

time? 10 

A Not that I know of, not that I remember. 11 

Q Okay.  Now, is it your testimony that whatever the policy 12 

was on wait time was changed in September of 2011? 13 

A Yeah, it changed from one hour to two. 14 

Q Where is it that you learned that? 15 

A From Steve Curtright at a safety meeting.  They said they 16 

were taking the hour that was on the back of that delivery and 17 

moving it to the front. 18 

Q Did he say anything about it being rolled into the trip 19 

pay? 20 

A No. 21 

Q Alright.  So then is it your understanding that the wait 22 

time policy changed from one hour to two hours in September of 23 

2011? 24 

A Yes. 25 
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Q Did you get that from any source other than Steve 1 

Curtright? 2 

A No, that was at a meeting and it was -- there was a big -- 3 

like a safety meeting.  There was a lot of controversy on it, 4 

and Steve got real short with everybody and kept telling 5 

everybody, “We’re not trying to cheat you, it’s just we’re 6 

moving the time from the rear to the front.”  He said, “It was 7 

already there, we’re just taking the one that’s on the back and 8 

moving it in. 9 

Q Did you ever see any printed material where there was a 10 

change in wait time policies you just described? 11 

A Not until they came out with a zone pay.  It was at the 12 

bottom of a zone pay on a new sheet they handed out, but I 13 

think that came out six months later. 14 

Q You know what form that was in, that printed material 15 

you’re talking about? 16 

A On your zone sheet, it’ll tell you your zones for that 17 

area.  Right below that, there’ll be a thing where it says 18 

splits pay $15, truck wash is paid $20, waiting time pays one 19 

hour in the beginning, one hour back. 20 

 JUDGE McCARRICK:  I’m not clear on some -- how had it been 21 

before September of 2011?  Where was this one hour early that 22 

got added into the two-hour wait time at Gallup? 23 

 WITNESS:  You didn’t get the time unless you waited. 24 

 JUDGE McCARRICK:  Right. 25 
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 WITNESS:  Okay?  If there was no waiting, you loaded your 1 

truck and you went on your way, and your pay rate was the same.  2 

The waiting was when you’d sit there for an hour.  You’d have 3 

some guys that talk, truck drivers talk.  A supervisor would 4 

have to come in and hurry them along.  But the ones of us that 5 

were in a hurry trying to get the stuff down, you’d had to give 6 

them the first hour.  It was like showing up and not getting 7 

paid, just sitting there. 8 

 JUDGE McCARRICK:  The way you explained to all of us here, 9 

the way it works now, or at least before you went to be a lube 10 

driver, you’d check in, signed up --  11 

 WITNESS:  Right. 12 

 JUDGE McCARRICK:  -- put the time down, and then if you 13 

had to wait two hours to bring your truck up to the rack, you 14 

didn’t get paid anything. 15 

 WITNESS:  Right. 16 

 JUDGE McCARRICK:  If it took more than two hours --  17 

 WITNESS:  You got paid. 18 

 JUDGE McCARRICK:  -- then pay kicked in. 19 

 WITNESS:  Yeah, as soon as you got loaded and you got your 20 

bill of lading in hand --  21 

 JUDGE McCARRICK:  I understand that. 22 

 WITNESS:  -- the pay stops. 23 

 JUDGE McCARRICK:  No, I understand that.  What I don’t 24 

understand is you said the policy before September of 2011 was 25 
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you got one hour --  1 

 WITNESS:  Yes.  2 

 JUDGE McCARRICK:  -- wait time.  So after an hour of 3 

waiting --  4 

 WITNESS:  You got paid. 5 

 JUDGE McCARRICK:  -- you got paid.  Mr. Curtright said to 6 

you, “Well, we’re just taking that earlier hour and adding it.  7 

We haven’t changed anything.” 8 

 WITNESS:  Not earlier, later.  One was for loading, one 9 

was for unloading. 10 

 JUDGE McCARRICK:  I see.   11 

 WITNESS:  They took the one nobody was using in unloading 12 

time and moved it to the front. 13 

 JUDGE McCARRICK:  To the unloading at the gas stations? 14 

 WITNESS:  Yeah.  So if you pulled into a gas station, 15 

there was a car parked on the fill hole and you had to wait for 16 

the person to move or you had to call a tow truck when they 17 

came to tow the car off because nobody was around, the car was 18 

abandoned, you could sit there for an hour, maybe two. 19 

 JUDGE McCARRICK:  I see. 20 

 WITNESS:  And then after an hour, you would get paid to 21 

complete your unloading. 22 

 JUDGE McCARRICK:  I got it.  Okay, thank you. 23 

Q BY MR. HIGH:  This change that you just described, Mr. 24 

Schneider, in the wait time in September of 2011, in your 25 
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judgment, was it better or worse for the drivers? 1 

A It was worse because if you go there twice, that’s four 2 

hours you’re giving the company sitting there. 3 

Q You didn’t see that change as a benefit to the drivers? 4 

A No. 5 

 JUDGE McCARRICK:  How often would you go to Gallup twice 6 

in --  7 

 WITNESS:  Twice a day.   8 

 JUDGE McCARRICK:  -- the course of a day?  9 

 WITNESS:  They want all the product pulled out of Gallup 10 

so they -- I guess they charge freight for the product. 11 

 JUDGE McCARRICK:  How often did you go twice a day? 12 

 WITNESS:  Twice a day. 13 

 JUDGE McCARRICK:  How often? 14 

 WITNESS:  Twice a day.  I would leave here from 15 

Albuquerque --  16 

 JUDGE McCARRICK:  I understand.  How many times --  17 

 WITNESS:  -- drive to Gallup --  18 

 JUDGE McCARRICK:  How many times a week? 19 

 WITNESS:  Ten times. 20 

 JUDGE McCARRICK:  So every day, you went twice? 21 

 WITNESS:  Right. 22 

 JUDGE McCARRICK:  Okay. 23 

Q Now I want to ask you some questions about this barbeque.  24 

You said it was in the summer of 2011. 25 
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A Yes, sir. 1 

Q I take it from our earlier conversation, you can’t do 2 

better on a date than summer of 2011?   3 

A It was either June or July, I can’t remember which month 4 

it was. 5 

Q Okay. 6 

A It was on a scheduled -- the third week of every month, 7 

Albuquerque would have their safety meetings.  It would always 8 

fall on a Thursday, so it was on a Thursday on the third week 9 

of either June or July.  I wasn’t quite sure which --  10 

Q Alright.  What was this barbeque for? 11 

A It was a drivers appreciation.  They had them at all the 12 

terminals, usually once a year, hamburgers, bratwurst.  They’d 13 

have food. 14 

Q Alright. 15 

A You’d go in -- most of the time, it was kind of 16 

aggravating because most of the time when they did the 17 

barbeque, all the drivers were in Ciniza.   18 

Q Was the barbeques always on Thursday? 19 

A On the safety day.  It was never on the weekends. 20 

Q Okay.   21 

A Sometimes they had them on Wednesdays.  They did change 22 

the safety days from Wednesdays to Thursdays. 23 

Q You say the safety meetings were how often? 24 

A Once a month. 25 
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Q Has that been true since you hired on in 2006? 1 

A No, they didn’t have any safety meetings in the beginning.  2 

2007, they started. 3 

Q Is that close to the merger of Giant and Western Refining? 4 

A I’m not sure. 5 

Q Alright. 6 

A I just know it was a federal law. 7 

Q But since the safety meeting started once a month, 8 

somewhere around 2007, I take it they continued since that 9 

time? 10 

A Yes, sir. 11 

Q This barbeque, was it outside? 12 

A It was outside.  The back of the warehouse, there’s a 13 

cover, but it was outside. 14 

Q Was it catered or you cook, how do you do it? 15 

A The supervisors were cooking. 16 

Q Alright.   17 

A They bring in a big barbeque on a trailer. 18 

Q Who did the cooking? 19 

A I think Bob Bouvier did it for a little bit.  Another guy 20 

out of -- wherever the trailer was from --  21 

Q Did Kevin Goode ever cook? 22 

A No -- he might’ve, I didn’t see him. 23 

Q Okay. 24 

A They were taking turns and switching. 25 
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Q How about Eric Burnham, he ever cook? 1 

A No, I didn’t see Eric. 2 

Q Steve Curtright? 3 

A I’ve seen Steve up there once cooking before. 4 

Q Okay.  I take it this was a festive kind of thing? 5 

A We tried to make it, we joked around a lot, talked about -6 

- everybody was friendly, everybody was talking, if you could 7 

make it. 8 

Q You told us who you recall being there.  The conversation 9 

you testified about with Kevin Goode, was anyone else present 10 

when that conversation occurred? 11 

A With us, we were off to the side all by ourselves. 12 

Q So just you and Kevin Goode? 13 

A Yeah, everybody else was sitting at the tables or over by 14 

the grill. 15 

Q If I understand you correctly then, you don’t recall 16 

anyone else being close enough to where they might’ve overheard 17 

what was said? 18 

A Well, Pamela Scott, I don’t know if she heard me, but she 19 

was sitting close enough, within hearing distance. 20 

Q She might’ve heard it? 21 

A Yeah, we weren’t whispering.  It was just talking like 22 

this. 23 

Q Was it just a casual conversation? 24 

A Yes, that’s all it was, a casual conversation. 25 
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Q Were either one of you agitated or angry? 1 

A No, we were talking first about my trip to Europe. 2 

Q Okay. 3 

A I told him I was going to go to Slovenia and he told me 4 

about some of the nice places, that he’s been there.   5 

Q Okay. 6 

A And I told him about Northern Italy and Germany.  He was 7 

telling me I was going to have a great time and everything. 8 

Q Okay. 9 

A It was a friendly conversation. 10 

Q When he asked you about this union stuff, you responded to 11 

him? 12 

A Yeah, I told him.  I thought at that time it might’ve been 13 

just guys complaining about their pay. 14 

Q Was your response to Mr. Goode truthful? 15 

A Yes, as far as I know, yeah. 16 

Q You feel comfortable talking to Kevin Goode? 17 

A Yeah, Kevin’s approachable.  You can walk up to him and 18 

talk to him anytime. 19 

Q Alright.  How long have you known Kevin Goode? 20 

A Just about three years. 21 

Q Okay.  Do you know how long he’s been working for Western 22 

Refining? 23 

A No. 24 

Q Do you know what his position is? 25 
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A He’s my boss. 1 

Q Okay.  Beyond being your boss, do you know what his 2 

position is? 3 

A He’s in charge of the -- I guess it’s the -- what they 4 

call finished product supervisor. 5 

Q Have you ever attended any meetings that Kevin Goode 6 

conducted? 7 

A Yes. 8 

Q Did those meetings have a name? 9 

A We had -- the first meeting that he did was -- I’m trying 10 

to think of the name. 11 

Q Let me -- it’s not an endurance contest here.  Did you 12 

ever hear the term “town hall meetings?” 13 

A That’s the meeting I was trying to think of. 14 

Q The meeting that Kevin Goode conducted, did you understand 15 

those were the ones that were called town hall meetings? 16 

A Yes. 17 

Q And --     18 

 MS. ALONSO:  Objection, Your Honor, it’s beyond the scope 19 

of direct. 20 

 JUDGE McCARRICK:  Overruled at this point. 21 

Q How many town hall meetings do you recall attending with 22 

Kevin Goode? 23 

A Just two. 24 

Q Two?  Do you remember where they were? 25 
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A In Albuquerque. 1 

Q When? 2 

A The scheduled days that they had safety meetings. 3 

Q What year? 4 

A I had one last year and I think the year before.   5 

Q 2011 and 2010? 6 

A Yeah. 7 

Q Okay.  Now, you testified about a meeting in October of 8 

2011.  Was that a town hall meeting or a safety meeting? 9 

A I testified that what? 10 

Q You said it was in Albuquerque. 11 

A Well, all the meetings were in Albuquerque. 12 

Q Alright. 13 

 JUDGE McCARRICK:  It was in a meeting where Simon was 14 

present. 15 

 WITNESS:  A meeting what, sir? 16 

 JUDGE McCARRICK:  Where Simon was present. 17 

 WITNESS:  Yes. 18 

 JUDGE McCARRICK:  Was that a town hall meeting? 19 

 WITNESS:  No, it was a safety meeting at first. 20 

 JUDGE McCARRICK:  Okay. 21 

Q And you do definitely recall that that meeting was in 22 

October of 2011? 23 

A I wouldn’t swear on it.   24 

Q Alright.  Are you absolutely, positively sure that this 25 
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person you recall, Simon, was present at a meeting in 1 

Albuquerque in October 2011? 2 

A He was in a meeting.  I don’t know if it was October.  I’m 3 

not positive on the date, but Simon was there. 4 

Q Are you sure it’s Simon? 5 

A Yes. 6 

Q Okay.  You testified that he said he was from Georgia. 7 

A Yes, sir. 8 

Q You said he was in a union and lost everything? 9 

A Yes, sir. 10 

Q Did he tell you which union? 11 

A He said it was on the southwest corridor. 12 

Q But did he tell you --  13 

A It was a Teamsters Union. 14 

Q Now, during this -- how long did it last, this safety 15 

meeting? 16 

A I’d say less than an hour that day. 17 

Q It got so rowdy that Steve Curtright had just cut it off? 18 

A Yes, sir. 19 

Q Now, during this meeting, did Simon say anything about the 20 

collective bargaining process? 21 

A Yes, he called it litigation.  He said when they were 22 

bargaining for your contracts and everything, things would be 23 

tied up in litigation. 24 

Q Did he explain the collective bargaining process and say 25 
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words to the effect that he might wind up with more, less or 1 

the same? 2 

A Yes. 3 

Q Did he have any handouts that explained the collective 4 

bargaining process? 5 

A I don’t remember.  We used to get handouts for a lot of 6 

the meetings. 7 

Q Okay.  Did he talk about the give and take that occurred 8 

during the collective bargaining process? 9 

A It could’ve been in the conversation. 10 

Q Okay.  Now, the bonus that you said that you received, Mr. 11 

Schneider --  12 

A The merit bonus? 13 

Q Yes, in General Counsel Exhibit 21 --  14 

 MS. ALONSO:  81. 15 

 JUDGE McCARRICK:  81, I believe. 16 

 MR. HIGH:  Did I say something else? 17 

 JUDGE McCARRICK:  You said 21. 18 

 MR. HIGH:  I’m sorry, I misspoke, 81.  Thank you. 19 

Q Merit bonus $1,203.75. 20 

A Yes, sir. 21 

Q Do you know what group of people got that bonus? 22 

 MS. ALONSO:  Objection, lack of foundation.   23 

 JUDGE McCARRICK:  It’s a Yes or No answer. 24 

Q Do you know what group of people got that bonus? 25 
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A Western employees got it. 1 

Q Pardon? 2 

A The Western employees got it.   3 

Q All Western? 4 

A Yes. 5 

Q Everywhere? 6 

A As far as I know. 7 

Q Okay.  Not just the drivers? 8 

A Just --  9 

 MS. ALONSO:  Objection, lack of foundation. 10 

A What I meant by --  11 

 JUDGE McCARRICK:  Hold on, sir.  Hold on. 12 

A -- everyone, was the drivers.   13 

 JUDGE McCARRICK:  Sir, sir, hold on.  There’s an objection 14 

pending.  I don’t think there’s any foundation laid for this 15 

witness to answer that question. 16 

Q Do you know, Mr. Schneider, which Western Refining 17 

employees received that merit bonus? 18 

A The drivers. 19 

Q Do you know whether or not any employees other than 20 

drivers received it? 21 

A No. 22 

Q Okay. 23 

 JUDGE McCARRICK:  How do you know whether drivers got the 24 

bonus? 25 
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 WITNESS:  They tell you. 1 

 JUDGE McCARRICK:  Okay. 2 

 WITNESS:  Some will get more, some will get less.   3 

 JUDGE McCARRICK:  And they’d share that information? 4 

 WITNESS:  Yeah. 5 

Q You’re not claiming you were the only one who got a merit 6 

bonus? 7 

A No, there were more.  From what I understood, the crude 8 

drivers got more than the rest of us. 9 

Q Okay.  I take it from your description of the safety 10 

meeting in October 2011 -- I think you used the word, rowdy, 11 

that that meeting got a little rowdy. 12 

A Yeah, a little loud. 13 

Q Okay. 14 

A No physical.   15 

Q Pardon? 16 

A No physical.   17 

Q Loud voices? 18 

A Yes. 19 

Q Would it be a fair statement to say that some of the 20 

Western Refining drivers were very strongly pro-union? 21 

A Pro-union? 22 

Q Yes. 23 

A No, not at that meeting.   24 

Q Well, let’s forget the meeting.  During the fall of 2011 -25 
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-  1 

A Alright. 2 

Q And let’s start with September when I think you said you 3 

had the meeting down at Local 492’s office and then you got on 4 

the committee and went forward. 5 

A Yes, sir. 6 

Q From that point forward, would it be a fair statement to 7 

say that there was some drivers who were very strongly pro-8 

union? 9 

A Yes, sir. 10 

Q And let it be known? 11 

A Yes, sir. 12 

Q And you were one of them? 13 

A Yes, sir. 14 

Q Okay.  At the same time, there were other drivers who were 15 

very strongly anti-union? 16 

A Yes, sir. 17 

Q They let it be known, didn’t they? 18 

A Yes, sir. 19 

Q Sometimes there were conflicts between those groups of 20 

people?   21 

A Well, we’d try to give them our point of view, they would 22 

give us their point of view.  With me, I’m kind of mellow.  I 23 

never had a physical or abusive -- if it got obnoxious, I’d 24 

walk away. 25 
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Q I’m not suggesting that anything was physical.  In terms 1 

of openly and truly stating your position very firmly --  2 

A Yes, sir. 3 

Q -- that both the pro-union drivers felt -- they did that, 4 

the anti-union people did the same thing. 5 

A Yes, sir. 6 

Q Now, you mentioned a driver by the name of Payne.   7 

A Yes, sir. 8 

Q You don’t know his first name? 9 

A I can’t remember it. 10 

Q Okay.  He was a coworker, wasn’t he? 11 

A Yeah, he was a driver. 12 

Q Okay.   13 

A He worked out of the Gallup branch. 14 

Q He wasn’t a supervisor? 15 

A No. 16 

Q The other person you mentioned, James Peace. 17 

A Yes. 18 

Q He was a coworker as well? 19 

A Yes, sir. 20 

Q A driver? 21 

A Yes, sir. 22 

Q Transport driver? 23 

A Yes, sir. 24 

Q He wasn’t a supervisor? 25 
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A No, sir. 1 

Q Okay.   2 

(Long pause) 3 

Q Now, the bulletin board that you said was in the drivers’ 4 

room in Gallup --  5 

A Yes, sir. 6 

Q -- I believe you said that David Townsend said to take it 7 

down. 8 

A That’s what I heard, yes. 9 

Q Did he -- did David Townsend ever tell you to take down 10 

the bulletin board? 11 

A No, he told Payne. 12 

Q Is it your -- what I want to know is, your testimony about 13 

what David Townsend said is what somebody else told you David 14 

Townsend said? 15 

A Payne told me that. 16 

Q Is that that same coworker we talked about? 17 

A Yes. 18 

Q Okay. 19 

A He was upset that he was told to take down his bulletin 20 

board. 21 

Q He’s one of the anti-union people? 22 

A Yes, sir. 23 

Q But David Townsend never spoke to you about the bulletin 24 

board? 25 
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A No. 1 

(Long pause) 2 

Q On the hand-billing that you told us about, how many 3 

people were in the -- let’s talk about the first store you went 4 

to, which I understand to be on San Mateo and Highway 40? 5 

A Yes, sir. 6 

Q That store -- what’s the brand of that store? 7 

A Shell. 8 

Q Shell?   9 

A It’s a Shell Giant store. 10 

Q How many total people went to that store to pass out the 11 

handbills?  I don’t care about the names, just the total number 12 

of bodies. 13 

A I think there were six or seven. 14 

Q Okay.  I take it this was a day off for you? 15 

A Yes, sir. 16 

Q Did you dress like you are today? 17 

A Yes, sir. 18 

Q You didn’t have on a Western uniform? 19 

A No, sir. 20 

Q Now, at the time -- can you do any better on the date of 21 

when you did this first store? 22 

A No, I don’t remember. 23 

Q What’s your best recollection as you sit here today as to 24 

when you went to the first store to do the handbill stuff? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

768 

 

A I can’t remember if it was before the holidays or after. 1 

Q Now, the people that you identified who went with you and 2 

your wife to this store -- let me stop there.  Your wife 3 

doesn’t work for Western Refining? 4 

A No, she just went to support us. 5 

Q Okay.  Now, Reggie, I assume is Reggie Lemoine? 6 

A Yes, sir. 7 

Q Now, whenever this was, around the holidays of 2011, did 8 

Reggie Lemoine work for Western Refining? 9 

A Not at that time. 10 

Q Did Moises Ortega work for Western Refining? 11 

A No, not at that time. 12 

Q Do you know Charlie’s last name? 13 

A I think it’s Stevenson. 14 

Q Could it be Charlie Stevenson? 15 

A Yeah. 16 

Q He’s one of the head Teamster organizers? 17 

A Right. 18 

Q Do you know the name of the other union organizer? 19 

A No, sir. 20 

Q When you went to the store, out of the six or seven 21 

people, you were the only one employed by Western Refining? 22 

A No, there was Jerome Padilla. 23 

Q Who? 24 

A Jerome Padilla. 25 
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Q Jerome? 1 

A Jerome. 2 

Q Jerome Padilla.  Anyone else? 3 

A There was two other drivers but I can’t remember their 4 

names.  I know there was four of us that showed up. 5 

Q Four what?  Four drivers? 6 

A Four drivers that showed up. 7 

Q Well, then there’s more than six or seven people then, 8 

right? 9 

A No. 10 

Q Alright.  If we’re going to say if there were four drivers 11 

and we know that there’s Reggie Lemoine, we know there’s Moises 12 

Ortega --  13 

A Right. 14 

Q -- we know Charlie Stevenson --  15 

A Yeah. 16 

Q -- and one other union organizer, so that’s about eight 17 

people. 18 

A Okay. 19 

Q Okay.  So you all go to this --  20 

A Nine, counting my wife. 21 

Q Alright.  Wife equals nine.  You said you were by the 22 

entrance.  Where was everybody else? 23 

A Scattered all the way around on the sidewalk. 24 

Q So we got nine people then scattered around in the 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

770 

 

driveway of that store passing --  1 

A Three on one side --  2 

Q Let me finish --  3 

A -- four on the other. 4 

Q Let me finish my question. 5 

 JUDGE McCARRICK:  His testimony is they were on the 6 

sidewalk.  By sidewalk, do you mean the public sidewalk 7 

adjacent to the street? 8 

 WITNESS:  Yes, sir. 9 

Q Who was on the sidewalk adjacent to the street? 10 

A Everybody in the beginning.  We were broke up in two 11 

groups because there’s two driveways.   12 

Q Alright, tell me who was where. 13 

A We switched back and forth.  We just mingled back and 14 

forth, you wander.  When a car came in, if somebody from the 15 

other side got it, you stayed.  If another car came in and they 16 

were busy, we’d go over and ask if they wanted to hear -- if 17 

they didn’t want to hear, you would leave and go stand -- you 18 

could go back to the side that you were in and they would 19 

switch back and forth.  It was just everybody switching back 20 

and forth. 21 

Q Alright.  Where is this sidewalk you’re talking about? 22 

A That runs around the outskirts of the store. 23 

Q Alright, so is it next to public street? 24 

A Yes, sir. 25 
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Q It’s not the sidewalk right in front of the store? 1 

A No, sir. 2 

Q When the person came out of the store, did you actually 3 

talk to her? 4 

A No. 5 

Q Now -- then you went on to a store at Eubank and Central? 6 

A Yes, sir. 7 

Q Same group of people went there? 8 

A Yes, sir. 9 

Q Same way?  Did you do your hand-billing the same way? 10 

A Yes, sir. 11 

Q Again, were you -- the group’s out on the sidewalk next to 12 

the public street? 13 

A Half of them were there and the other half was by the 14 

dumpster on the other side by the sidewalk. 15 

Q Okay.  The same thing, somebody would come in and somebody 16 

would go out and --  17 

A Yes. 18 

Q Okay.   19 

A We didn’t want to make the customers mad because we didn’t 20 

want to drive them off away from the store.  We just wanted to 21 

tell our story. 22 

Q Did you or anyone else you know of go inside the store and 23 

give any of the people working a copy of the brochure -- or the 24 

handbill? 25 
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A I didn’t, somebody else might’ve.  They could’ve done it 1 

while I was talking to somebody. 2 

 JUDGE McCARRICK:  Did you see anyone do that, sir? 3 

 WITNESS:  I didn’t see them. 4 

 JUDGE McCARRICK:  Okay. 5 

Q When the point system, as you call it, was discussed with 6 

you, that was in an individual meeting? 7 

A Yes, sir. 8 

Q Who did you say the people were that were present? 9 

A When I went in, there was only two of them.  It was Ms. 10 

Valdez and Eric. 11 

Q Have you recently learned Ms. Valdez’s name? 12 

A Her first name? 13 

Q Or her last name. 14 

A No, I knew it the day she told me. 15 

Q Okay.  The reason I ask you, in the affidavit, you don’t 16 

call her Ms. Valdez. 17 

A What’d I call her? 18 

Q I’m just curious, not a big point, but I didn’t know if we 19 

were talking about the same person.   20 

(Long pause) 21 

Q This is in the affidavit, Mr. Schneider, that you signed 22 

on February the 24th of 2012, which is several months ago.   23 

(Long pause) 24 

 JUDGE McCARRICK:  What page are you on? 25 
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 MR. HIGH:  This’ll be page 5 of the affidavit, Your Honor.  1 

It’ll be Line 13, Paragraph 15. 2 

Q I’ll read Paragraph 15 and part of 16, but starting with 3 

Paragraph 15, page 5, Line 13, “In January 2012, I received a 4 

phone call from transportation manager, Eric Burnham.  Eric 5 

called and told me that I would not be working on Thursday 6 

because there’s not enough.  I said that was okay.  This is the 7 

first time that Western’s ever called to tell me not to report 8 

to work.”  I should’ve started with Paragraph 16.   9 

 “On or about the last week of January 2012, Western 10 

notified everyone that they would be having a meeting in the 11 

next three days and that the employees were to attend after 12 

they finished their work for the day.  Western put a letter in 13 

my box with the time that I had to attend the meeting.  I was 14 

at the office in Albuquerque waiting for my scheduled time when 15 

Eric Burnham and a woman from human resources in Bloomfield 16 

with a last name of Rodriguez” -- 17 

A No, I got it wrong. 18 

Q Excuse me, let me finish.  “I do not remember her first 19 

name.  The meeting lasted approximately 15 minutes.  I was 20 

called in the office by Eric.  Eric and Ms. Rodriguez were in 21 

the office and Eric told me to close the door.”  And it goes 22 

on.   23 

 You obviously called -- that’s the same person, right? 24 

A Yes. 25 
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Q Okay. 1 

A I think her first name’s Marie. 2 

Q You think her first name is Marie? 3 

A Yeah. 4 

Q Okay.   5 

 JUDGE McCARRICK:  Which is correct, sir, the affidavit or 6 

your testimony today? 7 

 WITNESS:  Today. 8 

 JUDGE McCARRICK:  Okay. 9 

Q Has anything happened that caused you to remember her name 10 

now to be Valdez? 11 

A Yeah, the movie. 12 

Q I’m sorry? 13 

A The movie.  I remember her name by thinking of Burt 14 

Lancaster.  He played a character called Valdez in the movie. 15 

Q Okay.  I’m not familiar with the movie but I’ll accept it. 16 

A I have troubles with people’s names. 17 

 JUDGE McCARRICK:  Now, with respect to the portion you 18 

read, are you offering that into the record? 19 

 MR. HIGH:  I will offer Paragraph 16, the --  20 

 JUDGE McCARRICK:  Portion dealing with the name -- the 21 

woman named Rodriguez?  22 

 MR. HIGH:  Yes, Paragraph 16, starting on Line 17, 23 

continuing on to page 6, ending at --  24 

 JUDGE McCARRICK:  We’re not going to know that because we 25 
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don’t have the --  1 

 MR. HIGH:  Okay, that’s right. 2 

 JUDGE McCARRICK:  But I assume it’s that portion you read 3 

dealing with Mr. Schneider identifying the woman from human 4 

resources --  5 

 MR. HIGH:  Correct. 6 

 JUDGE McCARRICK:  -- as Ms. Rodriguez. 7 

 MR. HIGH:  Right. 8 

 MS. ALONSO:  Your Honor, we actually object to that.  I 9 

think that there may have been the wrong terminology used at 10 

the end of --  11 

 JUDGE McCARRICK:  I think it’s only being offered for the 12 

inconsistency in --  13 

 MS. ALONSO:  Right, but --  14 

 MR. HIGH:  That’s correct. 15 

 MS. ALONSO:  -- I think it may have been misread.  I think 16 

it accurately states at Line 20, “I was in the office waiting 17 

for my scheduled meeting time with Eric Burnham and a woman 18 

from human resources in Bloomfield with the last name of 19 

Rodriguez.”  20 

 JUDGE McCARRICK:  Yeah. 21 

 MS. ALONSO:  “I do not remember her first name.  The 22 

meeting lasted approximately 15 minutes.  I was called into the 23 

meeting by Eric.  Eric and Ms. Rodriguez were in the office.”  24 

So those are the portions that --  25 
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 JUDGE McCARRICK:  No, I understand.   1 

 MR. HIGH:  That’s fine. 2 

 JUDGE McCARRICK:  Do you have some objection to that 3 

coming into the record as a prior inconsistent statement? 4 

 MS. ALONSO:  Right, and it’s Ms., not Mrs. Rodriguez. 5 

 JUDGE McCARRICK:  Whatever. 6 

 MS. ALONSO:  Okay. 7 

 JUDGE McCARRICK:  But the point is the surname being 8 

incorrect.  Do you have some objection to that coming in as a 9 

prior inconsistent statement? 10 

 MS. ALONSO:  No, Your Honor. 11 

 JUDGE McCARRICK:  Alright, it’ll come in.   12 

Q BY MR. HIGH:  When to talked with Ms. Valdez in this 13 

meeting, Mr. Schneider, was she nice to you? 14 

A Yes, everybody’s nice to me. 15 

Q Okay.  Eric Burnham was there as well? 16 

A Yes, sir. 17 

Q Did you get along with Eric okay? 18 

A I get along with everybody. 19 

Q Okay.  Do you -- you didn’t have any problems with working 20 

with Eric? 21 

A No. 22 

Q Okay. 23 

 MS. ALONSO:  Objection, relevance. 24 

 JUDGE McCARRICK:  Overruled. 25 
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Q While you were -- after September when you got involved in 1 

this, did you wear a union lanyard? 2 

A No. 3 

Q Alright. 4 

 MR. HIGH:  I believe that’s all we have, Your Honor.  5 

Thank you very much. 6 

 JUDGE McCARRICK:  Any redirect?  7 

 MR. HIGH:  And let the record --  8 

JUDGE McCARRICK:  Yes. 9 

MR. HIGH:  -- show that I’m returning to counsel for the 10 

Acting General Counsel the two affidavits that they previously 11 

provided to me. 12 

JUDGE McCARRICK:  So reflected. 13 

MS. ALONSO:  Your Honor, may we have a moment off the 14 

record?   15 

 JUDGE McCARRICK:  Off the record.  16 

(Off record) 17 

 JUDGE McCARRICK:  Back on the record.  Redirect? 18 

 MS. ALONSO:  Alright.   19 

REDIRECT EXAMINATION 20 

Q BY MS. ALONSO:  Ted, Mr. High asked you some questions 21 

about a change to work schedules from when you were working 22 

five days to three days, and then it changed from five days to 23 

two days. 24 

A Yes. 25 
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Q Was that in 2010 or in 2011? 1 

A It started in 2010 and ended in ’11. 2 

Q What do you mean by that? 3 

A 2010, they changed our schedule so if we wanted to, we 4 

could work five and three.  Then there were still other drivers 5 

that were working six and two, depending on how many hours in 6 

work -- you can only work 70 hours a week, so it would either 7 

kick you back.  When they decided to change it over and work 8 

everybody five and two, they had to make one day off that was 9 

permanent for everybody. 10 

Q Okay.  When did that happen, the five to two? 11 

A That happened last year. 12 

Q You were also asked some questions about what you wore the 13 

day that you went hand-billing. 14 

A Yes. 15 

Q Did you see if any of the other drivers were wearing 16 

Western shirts that day? 17 

A I can’t recall. 18 

Q Okay.   19 

 MS. ALONSO:  No further questions, Your Honor. 20 

 JUDGE McCARRICK:  Anything further? 21 

 MR. HIGH:  We have nothing else, Your Honor. 22 

 JUDGE McCARRICK:  Alright, sir.  Thank you very much.  23 

You’re free to go.   24 

(Witness excused) 25 
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 JUDGE McCARRICK:  Let’s go off the record. 1 

(Off record) 2 

 JUDGE McCARRICK:  Back on the record.  As a procedural 3 

matter, I had neglected to receive Respondent’s supplemental 4 

amended answer to second consolidated complaint, as admitted at 5 

the hearing.  I intend to do that as Respondent’s No. 6.  Any 6 

objection to the receipt of the answer as No. 6 -- Respondent’s 7 

6? 8 

(Respondent Exhibit 6 marked for identification) 9 

 MS. ALONSO:  No, Your Honor. 10 

 JUDGE McCARRICK:  Alright, Respondent’s 6 is received. 11 

(Respondent Exhibit 6 received into evidence) 12 

 JUDGE McCARRICK:  Alright, who is the next witness? 13 

 MS. ALONSO:  The next witness is Pamela Scott. 14 

 JUDGE McCARRICK:  Alright.  Let’s bring her into the 15 

hearing room.   16 

(Long pause) 17 

 JUDGE McCARRICK:  Come right up here, ma’am.  The seat 18 

swivels but it does not push back.  If you’ll raise your 19 

right hand. 20 

Whereupon,  21 

PAMELA SCOTT 22 

was called as a witness, by and on behalf of the General 23 

Counsel, and having been duly sworn, was examined and testified 24 

as follows: 25 
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 JUDGE McCARRICK:  Please be seated.  Would you state your 1 

name for the record, ma’am? 2 

 WITNESS:  Pamela Jean Scott.   3 

 JUDGE McCARRICK:  Okay.  Ms. Alonso, go ahead. 4 

 MS. ALONSO:  Okay.  5 

DIRECT EXAMINATION 6 

Q BY MS. ALONSO:  Pamela, who do you work for? 7 

A Western Refining Wholesale Division. 8 

Q How long have you worked for Western Refining? 9 

A Four and a half years. 10 

Q You hold the position of HR manager for the wholesale 11 

division? 12 

A Yes. 13 

Q Logistics, asphalt and pipeline divisions.  Is that right? 14 

A Yes. 15 

Q Okay. 16 

 MS. ALONSO:  Your Honor, I request permission to continue 17 

examination under Rule 6(11)(c). 18 

 JUDGE McCARRICK:  Go ahead. 19 

 MS. ALONSO:  Alright. 20 

Q Ms. Scott, before arriving today, did you review any 21 

documents that refreshed your recollection in any way about the 22 

allegations set forth in this complaint? 23 

A I worked on some subpoenas last week.  I pulled emails. 24 

Q When you say you worked on some subpoenas, did you review 25 
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those documents to review your testimony for today? 1 

A Not for today, no, I was gathering information for the 2 

subpoena. 3 

Q Okay.  Did you review any other documents to refresh your 4 

recollection about the events that you were going to testify?   5 

A I reviewed some Power Point presentations that I did last 6 

summer. 7 

Q Okay.  Are those in the subpoenaed documents? 8 

A No, they’re not. 9 

Q Okay. 10 

 MR. HIGH:  Excuse me, let me object.  We have two 11 

subpoenas and I don’t know if they’re talking about the same 12 

one.  We’ve got the first subpoena we responded to and the 13 

second one not responded to.  Ms. Scott is obviously --  14 

 JUDGE McCARRICK:  I think the Power Point presentation she 15 

indicated -- I see what you’re saying.  It may be subject to 16 

the second subpoena.  Is that what you’re suggesting? 17 

 MR. HIGH:  No, it was produced in the first subpoena.  I 18 

just want to make it clear here. 19 

 MS. ALONSO:  I believe she just testified --  20 

 JUDGE McCARRICK:  Her testimony is that --  21 

 MS. ALONSO:  -- opposite to that. 22 

 JUDGE McCARRICK:  -- the Power Point presentation was not 23 

produced in a subpoena at this point. 24 

 WITNESS:  Not in the second one, but in the first one, it 25 
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was. 1 

 JUDGE McCARRICK:  Alright. 2 

 MS. ALONSO:  Okay. 3 

 MR. HIGH:  I can point it out, if counsel would like.   4 

Q BY MS. ALONSO:  Have you reviewed any notes? 5 

A I went through records trying to find information in 6 

reference to the subpoena last week. 7 

Q Okay.  Did those include any of your handwritten notes? 8 

A No. 9 

Q No?  Before testifying today, did you discuss your 10 

potential testimony with anyone? 11 

A Charlie and I talked --  12 

 JUDGE McCARRICK:  Aside from --  13 

Q Okay, and I don’t need --  14 

 JUDGE McCARRICK:  Aside from your --  15 

Q I don’t need to know --  16 

 JUDGE McCARRICK:  -- attorney. 17 

Q Yeah, I don’t want you to tell me anything that your 18 

attorney told you, that Mr. High told you, about the events --  19 

A Okay. 20 

Q -- that you’re going to testify, but --  21 

A No. 22 

Q Okay.  I don’t need to know what he said, but did you meet 23 

with him? 24 

A Yes. 25 
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Q Where did you meet with him? 1 

A Over at the Sheraton. 2 

Q When was that? 3 

A Monday, last week. 4 

Q Who was present? 5 

A Charlie, Kevin, Cathy, Tony and myself. 6 

Q Were there any other meetings that you attended to prepare 7 

for your testimony today? 8 

A No. 9 

Q Were there any other non-lawyers present at that time? 10 

A No. 11 

Q Any other non-supervisors present at that time? 12 

A No. 13 

Q Aside from that instance, there are no other times that 14 

you met with anybody to discuss your testimony? 15 

A No. 16 

Q Did you have any telephone conversations? 17 

A No. 18 

Q So you were the HR manager for the wholesale division.  19 

You were the HR manager in the state of Arizona, the state of 20 

Nevada, Texas, Colorado, Utah, New Mexico and California.  Is 21 

that right? 22 

A Did you include Texas? 23 

Q Yes. 24 

A Yes. 25 
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Q Okay.  You used the term, “system-wide” to refer to 1 

Western operations in all of those states.  Is that right? 2 

A I used the term “system-wide?” 3 

Q Right. 4 

A I’m the HR manager for the division. 5 

Q What division is that? 6 

A The wholesale division. 7 

Q Okay.  So you’re the HR manager in those states for the 8 

operations in those states that I just named.  Is that right? 9 

A Yes. 10 

Q Okay, I’m going to hand you what’s been marked General 11 

Counsel’s Exhibit 34.   12 

(Long pause) 13 

Q This is a diagram of Western Refining’s corporate 14 

structure. 15 

A Okay. 16 

Q I’d for you to identify where on this corporate structure 17 

you work, with which division?  At the top, it’s Western 18 

Refining and Giant, Western Refining’s Southwest Division, and 19 

that’s Yorkview (sic) -- 20 

JUDGE McCARRICK:  Yorktown. 21 

Q Yorktown and then Western Refining Wholesale.  So where on 22 

this corporate structure do you work? 23 

A Well, I would say we’re like here.   24 

Q What’s over there? 25 
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A We’re just --  1 

 JUDGE McCARRICK:  You’re referring to the --  2 

 MS. ALONSO:  The witness is pointing to the branch that is 3 

not identified next to Giant.   4 

Q What is that division? 5 

A Western Refining Wholesale. 6 

Q Well, Western Refining Wholesale is --  7 

A I don’t know why it’s here.  I mean, if you’re -- I’m 8 

surprised it’s here.  I would say it would be there. 9 

Q Okay.  Based on this diagram --  10 

A On that diagram --  11 

Q -- where you be? 12 

A Right here. 13 

Q Okay.  So you work for Western Refining Wholesale.  Okay. 14 

 JUDGE McCARRICK:  I’m sorry, I didn’t see what the witness 15 

is referring to. 16 

 MS. ALONSO:  She pointed to Western --  17 

 JUDGE McCARRICK:  Show me where on the --  18 

 MS. ALONSO:  I would say here, but she’s saying right 19 

here. 20 

Q So this is labeled Western Refining Wholesale. 21 

 WITNESS:  Okay, well, she says that I should be here, and 22 

I’m thinking that I’m here.  I don’t know why I’d be all the 23 

way through here, but whatever.   24 

 JUDGE McCARRICK:  Do you have anything to do with Western 25 
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Refining Southwest? 1 

 WITNESS:  I -- not that I know of. 2 

 JUDGE McCARRICK:  Or Giant? 3 

 WITNESS:  No. 4 

 JUDGE McCARRICK:  Yorktown? 5 

 WITNESS:  Giant’s a customer that we deliver fuel to. 6 

 JUDGE McCARRICK:  I understand, but do you have anything 7 

to do with their HR issues? 8 

 WITNESS:  No. 9 

 JUDGE McCARRICK:  So you’re -- you work within Western 10 

Refining Wholesale? 11 

 WITNESS:  Right.   12 

 JUDGE McCARRICK:  Alright.   13 

Q Now, I’m going to hand you another sheet of paper.   14 

A Okay. 15 

Q Here’s a Sharpie. 16 

A Okay. 17 

Q Okay?  I’d like you to draw a diagram beginning with your 18 

name.  So go ahead and write your name. 19 

A Okay. 20 

Q You know what, turn the page and let’s start at the 21 

bottom.  Print your name. 22 

A Down here? 23 

Q In the center.  Okay.  Now --  24 

 JUDGE McCARRICK:  You need to get back to a microphone. 25 
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Q Above your name, can you write the name of the person that 1 

you report to? 2 

A Okay.   3 

Q Who is that? 4 

A Kevin Goode. 5 

 JUDGE McCARRICK:  I’m sorry, ma’am? 6 

 WITNESS:  Kevin Goode. 7 

 JUDGE McCARRICK:  Okay. 8 

Q You report directly to him? 9 

A Yes. 10 

Q What is his title? 11 

A He’s the VP of Wholesale.   12 

Q What division does that person report to? 13 

A Wholesale division. 14 

Q Do you know who he reports to? 15 

A Scott Stevens. 16 

Q Okay, so go ahead and indicate that.  Do you know Scott 17 

Stevens’ title? 18 

A He’s a senior VP of wholesale. 19 

Q Go ahead and write that. 20 

 MR. HIGH:  Your Honor, we have provided them with an 21 

organizational chart.  It’s one of the documents we produced.  22 

If she wants to do it this way, fine.  But we produced it. 23 

 JUDGE McCARRICK:  It’s up to General Counsel as to what 24 

they want to offer. 25 
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Q Do you know who Scott Stevens reports to? 1 

A Mark Smith. 2 

Q Who is Mark Smith? 3 

A I don’t know what his title is. 4 

Q Do you know who he works for? 5 

A I don’t. 6 

Q Alright, go ahead and write his name down.  Does he work 7 

for the wholesale division? 8 

A I don’t know. 9 

Q Okay. 10 

A I don’t know. 11 

Q Now let’s work our way down.  Who reports to you? 12 

A I have several HR generalists and some payroll clerks. 13 

Q Where are those HR generalists at? 14 

A I have a generalist in Tempe, I have a generalist in 15 

Bloomfield, I have a generalist who covers Gallup and 16 

Albuquerque, and I have two payroll clerks in Tempe, and I have 17 

an HR admin out of Bloomfield.   18 

Q Okay, so let’s go ahead and put under your name the 19 

individuals who report directly to you.  So they’re the HR 20 

generalist, right? 21 

A And payroll clerks.   22 

Q Okay, so go ahead and write that down. 23 

(Long pause) 24 

Q And all these individuals report directly to you? 25 
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A Um hum. 1 

Q Okay.   2 

 JUDGE McCARRICK:  Yes? 3 

 WITNESS:  Yes. 4 

Q Alright, Ms. Scott, you’re going to have to speak all of 5 

your answers. 6 

(Long pause) 7 

Q Okay, so now, how many -- total, how many employees report 8 

-- or how many individuals report to you? 9 

A Six. 10 

Q Okay. 11 

 JUDGE McCARRICK:  I’m sorry, ma’am, how many?  Six? 12 

 WITNESS:  Six. 13 

Q Now, go ahead and point an arrow that way.  Make it an 14 

arrow.  Alright.   15 

 MS. ALONSO:  We’re at GC 82? 16 

 JUDGE McCARRICK:  Yes. 17 

 MS. ALONSO:  Alright, Your Honor, I move for the admission 18 

of GC 82. 19 

(General Counsel Exhibit 82 marked for identification) 20 

 MR. HIGH:  I would like to see it, if I may.   21 

 JUDGE McCARRICK:  We need --  22 

 MS. ALONSO:  Yes, and I’m --  23 

 JUDGE McCARRICK:  We need to make copies as well.   24 

(Long pause) 25 
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 JUDGE McCARRICK:  Do you find any objection to the receipt 1 

of General Counsel’s 82? 2 

 MR. HIGH:  My only objection, Your Honor, is it has a name 3 

on it that the witness says she didn’t know what his title or 4 

position was.  But other than that, I have no objection. 5 

 JUDGE McCARRICK:  I’m not sure 82 adds much to the 6 

testimony in any event, but for what it’s worth, I’ll receive 7 

it. 8 

(General Counsel Exhibit 82 received into evidence) 9 

 MR. HIGH:  Other than that, no objection.   10 

 MS. ALONSO:  Okay. 11 

Q So on General Counsel’s 82 -- let me go through this.  So, 12 

in the state of New Mexico, Western has operations in 13 

Albuquerque, right? 14 

A Correct. 15 

Q To your knowledge, how many drivers are there in 16 

Albuquerque? 17 

A There’s about -- just drivers? 18 

Q Um hum. 19 

A Probably about 25. 20 

Q Do you know what type of drivers they are? 21 

A I have lube drivers, transport and tank wagon drivers. 22 

Q What is the last one? 23 

A Tank wagon drivers. 24 

Q What are tank wagon drivers? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

791 

 

 JUDGE McCARRICK:  Is that where the tank’s actually 1 

attached to the bed of the truck as opposed to a trailer? 2 

 WITNESS:  I think it’s more of the volume.  I think it’s 3 

like 6,500 gallons and it transports 8,500. 4 

 MS. ALONSO:  Okay. 5 

 JUDGE McCARRICK:  But is the tank wagon ever just a 6 

tractor pulling a trailer? 7 

 WITNESS:  Yes. 8 

 JUDGE McCARRICK:  It can be? 9 

 WITNESS:  Yes. 10 

Q Who is the supervisor at the Albuquerque terminal? 11 

A Currently, it’s Jonas Armentas. 12 

Q Who does Jonas Armentas report to? 13 

A He reports to Steve Curtright. 14 

Q Is there an HR generalist at the Albuquerque facility? 15 

A Yes. 16 

Q Who is that? 17 

A Sue Lally. 18 

Q Okay.  Is her office located in Albuquerque? 19 

A She has two offices.  She has one in Albuquerque and one 20 

in Gallup. 21 

Q Okay.  Now, Western also has operations in Ciniza, right? 22 

A Yes. 23 

 JUDGE McCARRICK:  Is this in debate, any of this?     24 

 MS. ALONSO:  No, Your Honor. 25 
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 JUDGE McCARRICK:  In dispute? 1 

 MS. ALONSO:  I’m just developing the number of drivers at 2 

each location and setting a broader framework for the 3 

operations. 4 

 JUDGE McCARRICK:  Is any of that in dispute with respect 5 

to Western Refining Wholesale? 6 

 MS. ALONSO:  No, Your Honor. 7 

 MR. HIGH:  It’s not disputed. 8 

 MS. ALONSO:  It’s not in dispute, but we don’t -- we have 9 

-- that’s not been set in the record yet. 10 

 JUDGE McCARRICK:  Is there any reason to get all these 11 

numbers? 12 

 MS. ALONSO:  Yes, Your Honor, because the number of the -- 13 

the terminals vary in size and they’re all supervised by 14 

different driver -- by different supervisors.  Particularly 15 

here where there’s --  16 

 JUDGE McCARRICK:  Yeah, I --  17 

 MS. ALONSO:  It’s possible that there’s an HR generalist 18 

at each location who’ve been involved in the disciplinary 19 

actions of the employees that we’ve alleged as 8(a)(3) 20 

discriminatees.   21 

 JUDGE McCARRICK:  I’m not sure where you’re going with 22 

that because if you’re trying to establish agency, then you 23 

need to describe what person with the generalist has done and 24 

activities, whether actions have been ratified by the 25 
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Respondent.  But getting an organizational chart, a breakdown 1 

in numbers of employees, I just don’t see where that’s 2 

relevant. 3 

 MS. ALONSO:  Well, Your Honor, if -- it’s relevant to the 4 

background of the company, just the overall background and 5 

understanding for how this company operates within the state of 6 

New Mexico and Ms. Scott’s role in supervising the HR 7 

generalists at -- if there are at each location --  8 

JUDGE McCARRICK:  Why? 9 

MS. ALONSO:  -- and to what extent. 10 

JUDGE McCARRICK:  Why is her supervisions relevant? 11 

MS. ALONSO:  Well, to the extent that these -- some -- 12 

she’s been involved in the 8(a)(3) action and --  13 

JUDGE McCARRICK:  Has it been denied that she’s a 14 

supervisor and an agent?  15 

MS. ALONSO:  No, it has not, not for Ms. Scott. 16 

MR. HIGH:  Admitted. 17 

JUDGE McCARRICK:  Yeah, then we don’t need any of that.  18 

 MS. ALONSO:  But, Your Honor, there’s certain HR 19 

generalists that are at each location who have issued 20 

discipline to the employees that we have alleged as 8(a)(3) 21 

discriminatees.  So, I’m trying to establish the role that 22 

they’ve had and whether Ms. Scott’s ratification was necessary 23 

in order to issue discipline to those --  24 

JUDGE McCARRICK:  Well, get into that, but I don’t want to 25 
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hear the -- you know, two hours of organization.  I just don’t 1 

want to hear it.  I don’t think it’s relevant. 2 

MR. HIGH:  There’s only one HR generalist mentioned in the 3 

complaint, and that’s Cathy Valdez.  We’ve admitted she’s an 4 

agent.  The others are not even mentioned in the complaint. 5 

JUDGE McCARRICK:  Yeah, I don’t think the organization is 6 

terribly relevant.  I mean, I’ve gotten the picture of how 7 

Western’s operations are and where they are, and so forth.  8 

Albuquerque and Gallup -- I’m not certain that this is helpful 9 

to me. 10 

MS. ALONSO:  Well -- and also, I mean, we also don’t know 11 

the number of drivers who are at each terminal. 12 

JUDGE McCARRICK:  What do we care?  What do I care?   13 

MS. ALONSO:  Your Honor, that’s going to go to 14 

establishing some of the 8(a)(1)’s in this case. 15 

JUDGE McCARRICK:  Not the number.  The number is totally 16 

irrelevant to whether there’s 8(a)(1) or not.  I don’t care 17 

about the number.   18 

MS. ALONSO:  Okay. 19 

JUDGE McCARRICK:  I really don’t -- you know, you’re not 20 

trying to establish a unit.  I’m truly not getting a look at 21 

small plant doctrine, if that’s what you’re thinking.  It ain’t 22 

going to happen.   23 

MS. ALONSO:  Alright, Your Honor. 24 

JUDGE McCARRICK:  So let’s move on. 25 
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MS. ALONSO:  Okay.   1 

CONTINUED DIRECT EXAMINATION 2 

Q BY MS. ALONSO:  Ms. Scott, is Mike Gailey the supervisor 3 

at the Albuquerque -- at the El Paso terminal? 4 

A Yes, he is. 5 

Q Have you ever received complaints about Mr. Gailey’s 6 

swearing? 7 

A Yes, I have. 8 

Q Who has complained? 9 

A I don’t recall who complained. 10 

Q When did you receive those complaints?  Was it last year, 11 

2011? 12 

A I think it was either the end of 2010 or the first of 13 

2011. 14 

Q Okay.  How many complaints did you receive? 15 

A There were -- I think in 2010 when he was a driver, there 16 

was a complaint.  When he was a supervisor, there was a 17 

complaint. 18 

Q Okay.  When did he become a supervisor? 19 

A I don’t remember. 20 

Q Were you involved in his promotion to a supervisor? 21 

A I was involved in the discussion.  I didn’t make the 22 

decision. 23 

Q You don’t remember the date that --  24 

A I don’t. 25 
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Q Okay.  So in 2011, he was already a supervisor? 1 

A Yes, he would’ve been a supervisor in 2011. 2 

Q What words --  3 

 MR. HIGH:  I’m sorry, I missed the name.  Who are we even 4 

talking about? 5 

 MS. ALONSO:  Mike Gailey. 6 

 WITNESS:  Mike Gailey. 7 

 MR. HIGH:  Thank you.  I’m sorry. 8 

Q Were there drivers who had complained about his use of 9 

profanity? 10 

A I didn’t do the investigation on it.  They made me aware 11 

of it, and that was the previous HR generalist and Steve 12 

Curtright --  13 

Q Who was --  14 

A -- worked it. 15 

Q -- the prior HR generalist at El Paso? 16 

A Colleen Redfearn.  She wasn’t in El Paso, she was at 17 

Bloomfield. 18 

Q Okay.   19 

A Colleen Redfearn. 20 

Q Alright. 21 

A She worked the investigation. 22 

Q Is Colleen Redfearn still working for Western? 23 

A No. 24 

Q When did she leave? 25 
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A December the 9th of 2011. 1 

Q Who has she been replaced by? 2 

A Cathy Valdez. 3 

Q Cathy Valdez is an HR specialist?  Is that right? 4 

A Generalist. 5 

Q Generalist.  Where is she -- what areas is she a 6 

generalist over? 7 

A The Bloomfield office. 8 

Q And what else? 9 

A The Bloomfield office. 10 

Q She doesn’t assist you with any other HR functions for 11 

other terminals? 12 

A She was hired for the Bloomfield office when she first 13 

started.  Sue Lally wasn’t hired, and so I used her a little 14 

bit in Albuquerque and Gallup for maybe a couple weeks. 15 

Q Okay.  Sue Lally is in Albuquerque? 16 

A She’s in Albuquerque and Gallup. 17 

Q Okay.  When was she hired? 18 

A She was hired about a month ago. 19 

Q Prior to her hiring and prior to Ms. Valdez working at the 20 

Albuquerque terminals or handling HR functions at Albuquerque, 21 

who handled HR functions there? 22 

A Colleen Redfearn. 23 

Q Have any drivers ever complained to you that Mr. Gailey 24 

uses racial slurs toward drivers. 25 
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A No. 1 

Q No?  Have they ever complained about that to any of the 2 

other HR generalists? 3 

A They might have to Colleen Redfearn. 4 

Q When Mr. Gailey was a driver, was he disciplined for 5 

swearing or using profanity? 6 

A He was. 7 

Q When? 8 

A I don’t recall. 9 

Q Were you involved in that? 10 

A Again, Colleen did the investigation, I became aware of 11 

it. 12 

Q Did Colleen have the authority to issue discipline without 13 

consulting with you? 14 

A We would’ve had a discussion. 15 

Q But you don’t remember that discussion? 16 

A I don’t. 17 

Q Now, as a supervisor, was he disciplined for swearing or 18 

for using profanity? 19 

A He was. 20 

Q What was -- when was that? 21 

A I don’t recall. 22 

Q Do you know who issued the discipline for that? 23 

A Colleen would’ve worked the discipline on it. 24 

Q Did Colleen have the authority to discipline a supervisor 25 
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without consulting with you? 1 

A She would’ve consulted with me. 2 

Q What do you remember her consulting with you about? 3 

A Just that some drivers had complained about his language, 4 

unprofessional language. 5 

Q Did you ask her what was unprofessional language? 6 

A He was using cuss words. 7 

Q Which cuss words?  Did you ask? 8 

A I did, I don’t recall --  9 

Q Okay.   10 

A -- the cuss words. 11 

Q Were they written into his disciplinary action? 12 

A I don’t recall. 13 

Q Do you remember the date of that? 14 

A No. 15 

Q But that was after he became supervisor? 16 

A That’s correct. 17 

Q I’m handing you what’s been marked as General Counsel’s 18 

Exhibit --  19 

 JUDGE McCARRICK:  83 is next in order.   20 

 MS. ALONSO:  No, Your Honor, we’re going to some that have 21 

already been admitted. 22 

 JUDGE McCARRICK:  Okay. 23 

 MS. ALONSO:  So 6 and 7. 24 

Q So go ahead and look at General Counsel’s Exhibit 6.   25 
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A Okay. 1 

Q When was this handbook issued? 2 

(Long pause) 3 

A I don’t know. 4 

Q Well, as an HR -- as the HR manager, what is your role in 5 

issuing handbooks? 6 

A We -- as an HR manager, we worked on some handbooks. 7 

Q Not “we,” you specifically, what do you do? 8 

A Okay, I worked on some handbooks for final approval. 9 

Q Okay. 10 

A And it was posted on Westlink for the use of our 11 

employees.  Usually there’s a date on it, there’s no date on 12 

this. 13 

Q Okay. 14 

A So that’s why I don’t know when this one was --  15 

Q But you were able to revise this prior to it issuing? 16 

A I worked on some verbiage for it, yes. 17 

Q Okay, so you did revise it.  Is there anybody else who 18 

would be involved in that process? 19 

A On the revision? 20 

Q Um hum. 21 

A A group of HR people worked on it, it went to legal --  22 

Q Okay, so let’s --  23 

A -- legal worked on it. 24 

Q -- pause right there.  Who are the --  25 
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 MR. HIGH:  Your Honor, counsel is cutting off the witness 1 

here. 2 

 JUDGE McCARRICK:  Let her finish her answer.  Anything 3 

else you needed to add? 4 

 WITNESS:  There was a group of HR managers that worked on 5 

it and it went to legal office to review finalized. 6 

Q Okay, and who are the HR -- did you compose a group of HR 7 

individuals who would work on this handbook. 8 

A There was a director of HR. 9 

Q Who is the director of HR? 10 

A Dion Geary. 11 

Q Does Dion Geary still work for the company? 12 

A He does. 13 

Q You didn’t name her on your chart numbered GC 82.  Do you 14 

not -- you don’t report to her? 15 

A I’m a dotted line to Dion Geary.   16 

Q Okay, so you have the same -- your positions are equal to 17 

each other? 18 

A No, I’ve got a dotted line up to her. 19 

Q Okay. 20 

 JUDGE McCARRICK:  Who does she work for? 21 

 WITNESS:  She works for the VP of human resources. 22 

 JUDGE McCARRICK:  What corporation? 23 

 WITNESS:  Western Refining. 24 

 JUDGE McCARRICK:  Not Western Refining Wholesale? 25 
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 WITNESS:  No. 1 

Q Okay.  And where does she work from?  Is it a she or a he? 2 

A It’s a woman. 3 

Q Where does Dion work? 4 

A The Tempe office. 5 

Q Do you know who she reports to? 6 

A Victor Rueda, the VP of human resources. 7 

Q Victor -- Rueda or Rueda? 8 

A It’s Rueda. 9 

Q Okay, and where does he work? 10 

A He works at the Tempe office. 11 

Q Okay. 12 

 JUDGE McCARRICK:  For which corporation? 13 

 WITNESS:  For Western. 14 

 JUDGE McCARRICK:  Again, there’s a lot of Westerns.  15 

Western? 16 

Q Okay.  So, Ms. Scott --  17 

 JUDGE McCARRICK:  Which Western? 18 

(No response) 19 

 JUDGE McCARRICK:  Which Western, ma’am?   20 

 MS. ALONSO:  Ms. Scott? 21 

 WITNESS:  Yes, I don’t know which legally Western that he 22 

works -- he is a VP, he works over wholesale. 23 

 JUDGE McCARRICK:  Western Refining, Inc.?   24 

 WITNESS:  I don’t know, I don’t know. 25 
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Q Alright, well --  1 

JUDGE McCARRICK:  Is --  2 

Q -- Ms. Scott, I’m going to hand you again General 3 

Counsel’s Exhibit 82. 4 

A Okay. 5 

Q You still have that Sharpie --  6 

 JUDGE McCARRICK:  This isn’t helpful.  This is not helpful 7 

to me, don’t put it on there.  Please don’t put it on there.  8 

The testimony --  9 

 MS. ALONSO:  Your Honor --  10 

 JUDGE McCARRICK:  The testimony is -- the testimony 11 

speaks for itself.  I just don’t think the document -- this 12 

document is not helpful. 13 

 MS. ALONSO:  Alright. 14 

Q So aside from putting it down then, you said that she -- 15 

that Dion is a dotted line from you.  So go ahead, can you 16 

explain that a little further?  What do you mean by that? 17 

A Well, I’m a direct line to Kevin Goode.  Dion is the 18 

director of human resources.  Sometimes we counsel about 19 

different issues.   20 

Q Who else would have a dotted line to you?  Is there 21 

anybody else?  Any other position? 22 

A No. 23 

Q No?  So it’s just Dion and yourself? 24 

A Um hum. 25 
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Q Okay.  What are some of the issues that you would counsel 1 

with her about? 2 

A Maybe payroll. 3 

Q Okay.  When is the last time you counseled with her about 4 

payroll? 5 

A Six weeks ago. 6 

Q Okay.  What was that conversation about, what type of 7 

payroll? 8 

A Some annual checks. 9 

Q For who? 10 

A For wholesale division. 11 

Q Were they for specific employees, for drivers? 12 

A Just in general. 13 

Q For which drivers or which employees did you discuss from 14 

which division?   15 

A There was a payroll audit from and there was some 16 

outstanding checks.  So I helped research those outstanding 17 

checks. 18 

Q Who had outstanding checks? 19 

A There was a group of like five outstanding checks that had 20 

not been cashed. 21 

 JUDGE McCARRICK:  These are employees’ payroll checks? 22 

 WITNESS:  Um hum. 23 

 JUDGE McCARRICK:  Yes? 24 

 WITNESS:  Yes, employee payroll checks. 25 
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Q Were those Western employees? 1 

A Western Wholesale --  2 

Q Okay. 3 

A -- employees. 4 

Q Were any of them drivers -- Giant drivers or any employees 5 

from Giant? 6 

A I don’t have any Giant employees. 7 

Q No, but from that group that you were discussing for 8 

payroll, were any of those Giant employees? 9 

A They weren’t Giant employees. 10 

Q Okay.  Do you remember what terminal these drivers worked 11 

from? 12 

A Yeah, one was out of Gallup, one was out of Bloomfield. 13 

Q Okay. 14 

A I don’t remember the others. 15 

Q When --  16 

 JUDGE McCARRICK:  I’m sorry? 17 

 WITNESS:  I don’t remember remember the others. 18 

 JUDGE McCARRICK:  Dion’s last name is? 19 

 WITNESS:  Geary, G-e-a-r-y. 20 

Q What are some other issues that you would consult with Ms. 21 

Dion Geary about? 22 

A I would just use her as a sounding board. 23 

Q On what issues? 24 

(No response) 25 
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Q Policy,  employee policies? 1 

A Not employee policies.   2 

Q When is the last time you used her as a sounding board? 3 

A I talked with her in reference to some housing modules in 4 

Gallup. 5 

Q Okay.  What are those housing modules? 6 

A They’re some modules that we put up there for drivers. 7 

Q That is still not very clear, Ms. Scott.  So I need you to 8 

explain what the housing module is for these drivers up in 9 

Gallup. 10 

A Okay.  Refinery -- the refinery purchased 13 houses for 11 

temporary work and we have two of them. 12 

Q Okay.  So you discussed setting this up with her? 13 

A Um hum. 14 

Q Okay.  Who is the HR manager who oversees the Giant 15 

stores? 16 

A It is Ron Rasmussen. 17 

Q What is his position? 18 

A He’s an HR manager. 19 

Q Do you know if he has the highest HR position over Giant 20 

stores? 21 

A Yes. 22 

Q Now, does this person in any way have what you refer to, a 23 

dotted line to Dion? 24 

A I would assume he does. 25 
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Q Okay.  Why do you say that? 1 

A I have a dotted line to her, I would assume he has a 2 

dotted line to her. 3 

Q I’m sorry, you said his last name was? 4 

A Rasmussen. 5 

Q Rasmussen?  What division does Mr. Rasmussen work for?   6 

A Retail. 7 

(Long pause) 8 

Q Let’s go ahead and go back to General Counsel’s Exhibit 6.  9 

I asked you if you knew when this was issued.  You don’t recall 10 

exactly when, but do you remember if this was issued in 2011 or 11 

in 2010? 12 

A It was 2011, I just don’t know when. 13 

Q Okay.  Do you remember if it was closer to the beginning 14 

of the year or towards the time that the organizing campaign 15 

started? 16 

A It was probably the middle of the year. 17 

Q Okay.  I’m handing you General Counsel’s Exhibit 7.  I 18 

believe 7 you may already have.   19 

A Yes. 20 

Q Okay, go ahead and take a look at that, and that’s an 21 

excerpt from an employee handbook.  Do you know when this 22 

would’ve issued? 23 

A Yes. 24 

Q Ms. Scott, the policy’s on the back on page 4, go ahead 25 
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and review that so you can familiarize yourself with it. 1 

(Long pause) 2 

A Probably the same time that the handbook was issued.  I 3 

think it’s part of the handbook. 4 

Q Okay.  So to your knowledge, are they both still in 5 

effect? 6 

A Let me read through this for a minute.   7 

(Long pause) 8 

A Yes. 9 

Q Okay.  So General Counsel’s Exhibit 7 is still in effect? 10 

A Yes. 11 

Q Okay.  Do you know when this issued? 12 

A It would’ve issued the same time this handbook was issued. 13 

Q Okay. 14 

A It’s per the handbook. 15 

Q Alright.  Are there any documents related to General 16 

Counsel’s Exhibit 6 that would show when this became effective? 17 

A Not that I know of. 18 

Q What is your procedure in releasing this to the employees, 19 

releasing the handbook, the effective handbook? 20 

A It is posted on Westlink. 21 

Q What is Westlink? 22 

A It’s an intra company. 23 

 JUDGE McCARRICK:  Intranet? 24 

 WITNESS:  Intranet. 25 
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Q Okay. 1 

 JUDGE McCARRICK:  Is it distributed in hardcopy to 2 

employees when they’re hired? 3 

 WITNESS:  No. 4 

Q Okay. 5 

 JUDGE McCARRICK:  How are they supposed to access it? 6 

 WITNESS:  We have kiosks at all of our terminals and 7 

employees get information in reference to Westlink and what’s 8 

on Westlink, and they enter it to the kiosk. 9 

 JUDGE McCARRICK:  Does every employee have access to those 10 

kiosks? 11 

 WITNESS:  Yes. 12 

Q Now, did you issue a memo to terminal supervisors or to 13 

anybody about GC 6 going into effect? 14 

A I did not, no. 15 

Q Who would’ve handled something like that? 16 

A Probably Gary Hanson. 17 

Q I’m sorry, who’s Gary Hanson again? 18 

A He’s our public relations manager.  That’s not his exact 19 

title, but --  20 

Q Who does he work for, what division does he work for? 21 

A I don’t know. 22 

Q Okay.  Go ahead and set those aside.  Ms. Scott, your 23 

office is located in Arizona.  Is that right? 24 

A Correct. 25 
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Q You visit operations in New Mexico --  1 

A Yes. 2 

Q -- correct?   3 

A Yes. 4 

Q In 2011, you visited the refinery in Gallup, right, you 5 

did? 6 

A Several times, yeah. 7 

Q Okay.  You said several times and you don’t stay in an 8 

office while you’re in Gallup, right? 9 

A I have an office in Gallup. 10 

Q But you don’t sit there the entire time that --  11 

A No. 12 

Q -- you’re visiting? 13 

A No. 14 

Q Okay.  You walk around the terminal or the refinery 15 

station -- or the refinery, right? 16 

A Sometimes. 17 

Q Do you ever go to the guard shack. 18 

A Yes. 19 

Q When you’re in the guard shack, are there drivers around 20 

that area? 21 

A Yes. 22 

Q The guard shack is in the same building as the drivers’ 23 

room in Ciniza, right? 24 

A The -- we have a -- our drivers’ room is at the bottom of 25 
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the hill. 1 

Q Okay.   2 

A Okay.  Our drivers’ are at the bottom of the hill.  Next 3 

to --  4 

Q Is there --  5 

A -- the guard shack is a waiting room for all drivers, 6 

common carriers and everybody. 7 

Q Where -- and is that where drivers tend to congregate 8 

while they’re waiting to load at the rack? 9 

A Yes. 10 

Q Now, despite whatever terminology may be used, if it’s not 11 

called drivers’ room, this is a place where Western drivers do 12 

hang out, meanwhile, they’re waiting to load at the rack. 13 

A All the drivers who are loading at the rack hang out 14 

there, all the common carriers.  Anybody purchasing in the rack 15 

--  16 

Q And including --  17 

A -- are there. 18 

Q -- Western drivers --  19 

 MR. HIGH:  Again, Your Honor, counsel’s cutting off the 20 

witness when she’s trying to answer the question. 21 

 JUDGE McCARRICK:  Overruled. 22 

 MS. ALONSO:  Alright. 23 

Q Now, is there a surveillance camera in this building? 24 

A I don’t know.  I don’t know. 25 
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Q Have you ever seen surveillance --  1 

A I never looked. 2 

Q -- cameras?  Okay.  How many times have you visited this 3 

building in 2011? 4 

A Maybe --  5 

Q In the 20s? 6 

A No, no, maybe four or five. 7 

Q Okay.  In the four or five times that you were there, did 8 

you see if there were surveillance monitors anywhere within 9 

that facility? 10 

A No, I wouldn’t have been looking for that. 11 

Q Okay.  Now, while you’re visiting Gallup, you said that 12 

you tend to see the drivers sitting in this lounge where -- in 13 

the same place that there’s a guard shack, right? 14 

A There are drivers there, yes. 15 

Q Okay.  Do you ever talk to the drivers while you’re there? 16 

A Yes. 17 

Q You talk to them about work stuff.  Is that right? 18 

A Yes. 19 

Q You’ve also talked to them about non-work matters.  Is 20 

that right? 21 

A Yes. 22 

Q Where did these conversations with the drivers take place? 23 

A They take place all in that area. 24 

Q All in that area, can you identify which areas? 25 
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A Like right in front of the door, inside the door. 1 

Q In front of what door? 2 

A The guard station. 3 

Q Okay.  Alright, now -- and you had these conversations 4 

while you’re visiting the terminal or Gallup, right? 5 

A Ciniza.  Gallup and Ciniza. 6 

Q Okay.  Now, did you ever go to the loading rack in Ciniza 7 

while you were visiting? 8 

A It’s right there. 9 

Q But I’m asking, did you --  10 

 JUDGE McCARRICK:  Have you ever gone to the loading rack, 11 

ma’am? 12 

 WITNESS:  I would not go there.  It’s safety-sensitive.  I 13 

would not be able to cross over in there. 14 

Q So you never personally saw drivers handing out any union 15 

flyers on the loading rack? 16 

A That’s correct. 17 

Q Okay.  Okay, Ms. Scott, I’m handing you what’s been marked 18 

as General Counsel’s Exhibit 26(b). 19 

A Okay. 20 

Q Okay?  Now, this has been -- this is a photograph of 21 

Ciniza.  No. 1 has been identified as the loading rack. 22 

 JUDGE McCARRICK:  Hang on a second please. 23 

 MS. ALONSO:  Sure. 24 

 JUDGE McCARRICK:  You’re on 26 which? 25 
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 MS. ALONSO:  (b). 1 

 JUDGE McCARRICK:  (b).  Alright.   2 

Q Alright.  Ms. Scott, I left an orange highlighter for you 3 

here, okay?  And you’ve mentioned safety-sensitive areas. 4 

A Yes. 5 

Q I want you to take that orange highlighter and mark on 6 

that document the safety-sensitive areas at Ciniza.   7 

 JUDGE McCARRICK:  If you’re able to from looking at this. 8 

 WITNESS:  Not really.   9 

 MR. HIGH:  Your Honor, let me just object.  I don’t think 10 

the scale of the document allows her to find --  11 

 MS. ALONSO:  If she can, Your Honor.   12 

 JUDGE McCARRICK:  Yeah, that’s why I cautioned her if 13 

she’s able to make that kind of a determination.  14 

A Here you go. 15 

Q What area did you mark? 16 

A I marked it all.  It’s all safety-sensitive. 17 

Q Okay, so you drew a circle around --  18 

A Everything. 19 

Q -- essentially all of Gallup.  Okay. 20 

A No, this isn’t Gallup.   21 

Q I’m sorry --  22 

A This is Ciniza. 23 

Q Ciniza. 24 

A Right. 25 
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 JUDGE McCARRICK:  We’ve referred to it as Gallup, ma’am. 1 

 MS. ALONSO:  Right, so --  2 

 JUDGE McCARRICK:  It’s been referred to alternatively as 3 

Gallup, Jamestown and Ciniza.  It’s all the same place for 4 

purposes of this proceeding. 5 

 WITNESS:  Okay. 6 

Q Okay, so you drew circle around that entire area.  And you 7 

consider all of Ciniza to be sensitive. 8 

 JUDGE McCARRICK:  You may want to show counsel and myself 9 

--  10 

 MS. ALONSO:  Yes. 11 

 JUDGE McCARRICK:  -- and we’re going to have to mark the 12 

exhibits --  13 

 MS. ALONSO:  Sure. 14 

 JUDGE McCARRICK:  -- and two formal exhibits as well.   15 

 MR. HIGH:  Alright, let me try to conform mine. 16 

 JUDGE McCARRICK:  Yeah, go ahead. 17 

 MS. ALONSO:  Here is --  18 

 MR. HIGH:  Thank you.   19 

 MS. ALONSO:  You’re welcome. 20 

 MR. HIGH:  Use the same colors.   21 

(Long pause) 22 

 MR. HIGH:  Close enough, it doesn’t work.   23 

(Long pause) 24 

 MS. ALONSO:  Your Honor, would you --  25 
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 JUDGE McCARRICK:  Yean, let me see.  This is (b), okay.   1 

(Long pause) 2 

Q Okay, Ms. Scott, so you drew a circle around all of 3 

Ciniza, indicating that it is all a safety-sensitive area. 4 

(No response) 5 

 JUDGE McCARRICK:  Is that right,  ma’am? 6 

 WITNESS:  Yes. 7 

Q Now, you have also been visiting the Western Refining 8 

terminal in Albuquerque, New Mexico. 9 

A Yes. 10 

Q Did you begin visiting that sometime in July of -- sorry, 11 

in 2011? 12 

A I’ve always visited all the terminals. 13 

Q Okay, but in 2011, how often would you say that you 14 

visited the Albuquerque terminal? 15 

A Probably the same, five to six times. 16 

Q Okay.  When you’re in -- at the Albuquerque terminal, you 17 

don’t stay in an office the entire time that you visit there, 18 

right? 19 

A I -- no, not the whole time. 20 

Q Okay.  You walk around the terminal, right? 21 

A Correct. 22 

Q What are some of the areas that you’ve had the opportunity 23 

to observe while you were at the Albuquerque terminal? 24 

A I stand back and look at the warehouse area.  I walk over 25 
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to the drivers’ room. 1 

Q Any other areas? 2 

A The offices. 3 

Q When you’re visiting the Albuquerque terminal area, do you 4 

have the opportunity to interact with drivers there? 5 

A Yes. 6 

Q Okay.  When you’re there, do you talk to drivers about 7 

working matters? 8 

A They will ask me questions, I answer their questions, yes. 9 

Q Do you talk to them about anything non-work related? 10 

A I say, “How’s your family?” if I know something’s going on 11 

with their personal lives. 12 

Q Okay. 13 

A Yes. 14 

Q Now, there’s a loading rack in Albuquerque.  Is that 15 

right? 16 

A Yes. 17 

Q Did you ever go to the loading rack in Albuquerque? 18 

A I have not. 19 

Q So you have never personally seen any driver passing out 20 

anything or talking on the rack --  21 

A No. 22 

Q -- in Albuquerque?   23 

A No. 24 

Q Okay.   25 
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(Long pause) 1 

Q Ms. Scott, when did you first -- in 2011, when did you 2 

first hear rumors that the employees --  3 

 JUDGE McCARRICK:  Let’s -- before you get into a new 4 

subject, we’ve been on the record for well over an hour and a 5 

half.  Let’s take a break until --  6 

 MS. ALONSO:  Okay. 7 

 JUDGE McCARRICK:  -- ten minutes to 3:00. 8 

 MS. ALONSO:  Okay.   9 

 JUDGE McCARRICK:  Off the record. 10 

(Off record) 11 

 JUDGE McCARRICK:  Back on the record.  Go ahead. 12 

 MS. ALONSO:  Okay. 13 

Q Ms. Scott, so right before break, I asked you -- or I was 14 

going to move into another topic.  So, when did you first begin 15 

to hear rumors in 2011 that employees were involved in union 16 

activities? 17 

A I think we heard some chatter in the summertime sometime. 18 

Q Okay.  From what terminal was that coming from? 19 

A I don’t recall. 20 

Q How did it make it back to you? 21 

A I think some drivers had told a terminal supervisor and 22 

the terminal supervisor --  23 

Q Do you remember the name of the terminal supervisor? 24 

A I don’t. 25 
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Q Okay. 1 

A I don’t. 2 

Q Do you remember if it was in New Mexico or if it was in El 3 

Paso? 4 

A I don’t remember.   5 

Q Okay.  What did you find out, though?  What exactly was 6 

communicated to you about that organizing drive? 7 

A Excuse me?  I --  8 

Q So, what did you hear, though?   9 

A Some of the drivers said some of the other drivers were 10 

talking to them about a union. 11 

Q Did they give you any names? 12 

A No, I don’t -- I don’t remember.   13 

Q Okay.  What did you do with that information? 14 

A It was just chatter. 15 

Q How did you find out from the terminal supervisor? 16 

A I don’t recall.  I don’t know if the terminal supervisor 17 

called me or called a supervisor, I don’t recall. 18 

Q Okay, but it was eventually reported to you? 19 

A Yes. 20 

Q Okay.  Now, Ms. Scott --  21 

 MS. ALONSO:  Charlie, this is GC 40.  It’s already been 22 

marked. 23 

Q I’m handing you what’s already in the record --  24 

A Okay. 25 
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Q -- marked as General Counsel’s Exhibit 40.  Go ahead and 1 

review that. 2 

A Okay. 3 

Q Now, this is an email dated June 30th that was sent from 4 

Chris Proctor to you and --  5 

A Okay. 6 

Q Go ahead.   7 

(Long pause) 8 

Q Go ahead and look up when you’ve taken a look at that.   9 

(Long pause) 10 

A Okay. 11 

Q Okay.  So after you received this email, did you discuss 12 

the issue of union -- of Western drivers organizing with 13 

anybody else at Western Refining? 14 

A I think Chris Proctor and I probably would’ve talked. 15 

Q Okay.  What did Chris Proctor say to you? 16 

A I don’t remember, I don’t remember.   17 

Q Do you remember discussing it with anybody else?   18 

A I don’t.  I don’t remember talking -- I’m assuming I 19 

probably talked with Kevin about it, but I don’t recall 20 

specifically. 21 

Q Okay.  Well, what would’ve been the purpose of your 22 

conversation with either Kevin Goode and Chris Proctor? 23 

A Well, it’d be in reference to this email. 24 

Q Well -- but what did you discuss about it, though?  Was 25 
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there a plan set forth as to how to address this?  What was the 1 

purpose for your conversation at that point? 2 

(Long pause) 3 

A I would’ve talked to Chris, I would’ve talked to Kevin.  4 

This was in June.  I don’t remember the conversation.   5 

Q Okay.  What about with Dion?  Did you ever discuss this 6 

with her? 7 

A I wouldn’t have talked to Dion about this.   8 

Q Okay.  You said the HR manager for Giant was Mr. -- remind 9 

me. 10 

A Ron Rasmussen. 11 

Q Did you --  12 

A I wouldn’t talk to him about this. 13 

Q Okay.  But did you? 14 

A I wouldn’t have, no. 15 

Q Okay.  Alright, so moving on, Reginald Lemoine worked for 16 

Western Refining, right? 17 

A Yes. 18 

Q Mr. Lemoine was a driver? 19 

A Yes. 20 

 MR. HIGH:  Excuse me, Your Honor, if we are going to get 21 

into Reggie Lemoine, this is the amendment that was -- you 22 

allowed last Monday.  We’re not prepared to move forward on 23 

that.  I don’t know what she’s going to get into, but we’re not 24 

prepared on that allegation in the complaint. 25 
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 JUDGE McCARRICK:  You’ll have an opportunity to rebut it 1 

in your case-in-chief.  Go ahead. 2 

Q And Mr. Lemoine reported to the Albuquerque terminal, 3 

right? 4 

A Yes. 5 

Q On July 18th, you suspended Mr. Lemoine for five days, 6 

correct? 7 

A Yes. 8 

Q You had summoned Mr. Lemoine to Eric Burnham’s office, 9 

right? 10 

A I think Colleen Redfearn and I were there and I can’t 11 

remember if I summoned him or she did. 12 

Q But he was somehow brought into --  13 

A Yes. 14 

Q -- the office? 15 

A Yes. 16 

Q That was -- whose office was he brought into? 17 

A Into Eric’s office. 18 

Q Who was in that office when Reginald Lemoine was called 19 

in? 20 

A I think Eric, Colleen and myself. 21 

Q You led this meeting, right? 22 

A I believe so, yes. 23 

Q Okay.  Western was going to have a town hall meeting 24 

sometime around the date that you brought Mr. Lemoine into the 25 
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office.   1 

A What date was he brought in, did you say July?   2 

Q July 18th. 3 

A Okay.  We did have a town hall meeting in July, yes. 4 

Q Western had a suggestion box for drivers that they were 5 

going to use somehow in that town hall meeting, right? 6 

A Correct. 7 

Q In that meeting, you told Mr. Lemoine that he was being 8 

called into the office about that suggestion box for the town 9 

hall meeting, right? 10 

A Correct. 11 

Q You told him that that suggestion box was empty, right? 12 

A Yes. 13 

Q You accused him of taking papers from the comment box and 14 

taking those papers out with a coat hanger. 15 

A Yes. 16 

Q During your meeting, you also told him that you had a 17 

handwritten statement saying that he had taken to comments from 18 

the box. 19 

A Yes. 20 

Q Mr. Lemoine denied those accusations and said he did not. 21 

A Yes. 22 

Q Then Mr. Lemoine asked you if you would let him see a copy 23 

of that statement, didn’t he? 24 

A I don’t remember him asking for a copy of the statement. 25 
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Q Did he ask if he could see it? 1 

A I don’t remember him --  2 

Q Okay. 3 

A -- asking to see it or --  4 

Q Okay.  If he had asked to, would you have shown it to him? 5 

A Probably not. 6 

Q Okay, so do you think you refused to show a copy of the 7 

statement to him? 8 

A I don’t remember one way or the other. 9 

Q Okay.  But at the end of the meeting, you told him that he 10 

would be suspended pending investigation. 11 

A Correct. 12 

Q Okay.  You told him that he would or would not be paid for 13 

his suspension, depending on the outcome of your investigation. 14 

A That’s correct. 15 

Q Okay.  Now, a few days later on July 22nd, you brought Mr. 16 

Lemoine back to the office, right? 17 

A I brought him back a few days later, yes. 18 

Q Okay.  Where was this meeting held? 19 

A It was --  20 

Q With Mr. Lemoine. 21 

A -- in the same office. 22 

Q Okay.  Who was present at this meeting? 23 

A Eric and Colleen, I believe. 24 

Q At this meeting, you told Mr. Lemoine that you had 25 
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determined he had, in fact, taken those papers from the comment 1 

box, right? 2 

A That’s correct. 3 

Q He told you he thought that decision was bullshit, didn’t 4 

he? 5 

A He didn’t agree with it. 6 

Q And he denied having taken any papers out of the box. 7 

A Correct. 8 

(Long pause) 9 

Q Okay, I’m going to hand you --  10 

 MS. ALONSO:  Your Honor, may we go a moment off the record 11 

so I can mark all of these exhibits? 12 

 JUDGE McCARRICK:  Off the record. 13 

(Off record) 14 

 JUDGE McCARRICK:  Back on the record.  Okay. 15 

Q Pam, I handed you what’s marked as General Counsel’s 16 

Exhibit 83, which is a two-page document.  That is the 17 

disciplinary action record with an attached memorandum, dated 18 

July 14th, 2011.  Go ahead and review that document.   19 

(General Counsel Exhibit 83 marked for identification) 20 

A Alright. 21 

Q Okay. 22 

A One moment. 23 

Q Sure.   24 

A Sorry, you’re saying 83 and 84?   25 
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Q Yeah, 83 is the one with discipline and your office 1 

memorandum. 2 

A Okay. 3 

Q Have you seen this before? 4 

A Yes. 5 

Q Whose signatures are these at the bottom, if you recognize 6 

them? 7 

A Eric Burnham, Colleen Redfearn and I’m assuming -- the 8 

other one, I don’t know, I’m assuming it’s Reggie, but --  9 

Q The employee’s signature? 10 

A Yeah. 11 

Q Okay.  And the handwriting itself, do you recognize the 12 

document -- the handwriting on the document? 13 

A Yes. 14 

Q Who wrote that? 15 

A Some of it is mine and some of it is Colleen’s. 16 

Q Which one did you write? 17 

A “It has been determined through an investigation that you 18 

took company property, a violation of the code of conduct” --  19 

Q Okay. 20 

A -- “and any future violations will result in termination.” 21 

Q This was the discipline form issued to Mr. Lemoine, 22 

correct? 23 

A Yes. 24 

Q Okay. 25 
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 MS. ALONSO:  Your Honor, we move for the admission of 1 

General Counsel’s Exhibit 83, along with the attachment.  2 

 JUDGE McCARRICK:  Any objection? 3 

 MR. HIGH:  No objection, with the understanding that 4 

what’s marked out is just the social security and driver’s --  5 

 MS. ALONSO:  Yeah, we figured. 6 

 MR. HIGH:  That’s all that was up there. 7 

 MS. ALONSO:  Um hum.   8 

 JUDGE McCARRICK:  Okay, that’s what’s been redacted? 9 

MS. ALONSO:  Right, Your Honor. 10 

JUDGE McCARRICK:  Alright.  83 is received. 11 

(General Counsel Exhibit 83 received into evidence) 12 

 MS. ALONSO:  Okay. 13 

Q Now let’s go ahead and take a look at General Counsel’s 14 

Exhibit 84.  This is -- take a change to review it and let me 15 

know once you’re done. 16 

(General Counsel Exhibit 84 marked for identification) 17 

A Okay.  Okay. 18 

Q Have you seen this document before?    19 

A Yes. 20 

Q Whose signatures are these at the bottom, if you recognize 21 

them? 22 

A Eric and Colleen and I assume Reggie. 23 

Q Okay.  Do you recognize the handwriting on this form? 24 

A No. 25 
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Q Was this also issued on the date that’s indicated, and 1 

that says date given July 18th, 2011? 2 

A I would assume it was. 3 

Q Was this kept in Mr. Lemoine’s personnel file? 4 

A I would assume that it would. 5 

 MS. ALONSO:  Your Honor, I move for the admission of 6 

General Counsel’s Exhibit 84.  7 

 MR. HIGH:  No objection. 8 

(Long pause) 9 

Q Okay, now let’s go ahead and look at --  10 

 JUDGE McCARRICK:  I’m sorry, any objection? 11 

 MR. HIGH:  No objection, Your Honor. 12 

 JUDGE McCARRICK:  84 is received. 13 

(General Counsel Exhibit 84 received into evidence) 14 

 MS. ALONSO:  Alright. 15 

Q Let’s go ahead and turn to General Counsel’s 83 with he 16 

attached memo. 17 

A Okay.  On the top, it notes that, “copy after meeting, 18 

7/22/2011.”  Did you handwrite that? 19 

A That’s not my handwriting. 20 

Q But was this the one that was issued to him after that 21 

second meeting? 22 

A I don’t know. 23 

Q Well, on this disciplinary action record, it indicates the 24 

reason that Mr. Lemoine is suspended is for theft and misuse of 25 
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company property.  Which one is it? 1 

A It’s both. 2 

Q What did he do to misuse company property? 3 

A Well, I looked at the question box as if it was in Kevin’s 4 

office.  He went in to the office and he took a coat hanger and 5 

he put tape on the end of it, and he fished out all of the 6 

information that was directed to our VP of wholesale and 7 

destroyed those. 8 

Q Okay, so --  9 

 JUDGE McCARRICK:  Where is this box located? 10 

 WITNESS:  In the drivers’ room. 11 

 JUDGE McCARRICK:  It wasn’t in Mr. Goode’s office? 12 

 WITNESS:  No, but I looked at it because the questions in 13 

that box was to go to Kevin Goode. 14 

Q Did you see him do that? 15 

A I did not. 16 

Q Now, so what did he do that you determined to be theft? 17 

A Okay, he went into the box with a coat hanger and fished 18 

out the ballots and then he went out bragging to other drivers 19 

that he had done that.   20 

Q Okay.  Now, Western has an ice machine available for 21 

drivers in Ciniza, right? 22 

A I don’t know. 23 

Q You never saw the ice machine at the drivers’ room? 24 

A I’ve never seen an ice machine. 25 
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Q Okay.   1 

 JUDGE McCARRICK:  I’m sorry, the box that’s referred in 2 

General Counsel’s 83 and 84 was located in the Gallup --  3 

 WITNESS:  No, it was Albuquerque. 4 

 JUDGE McCARRICK:  Albuquerque. 5 

 MS. ALONSO:  Okay. 6 

Q Now, let’s go ahead and turn to General Counsel’s Exhibit 7 

75.  This has already been admitted, so I’m going to hand you a 8 

copy of it.  Go ahead and review that, Ms. Scott, and let me 9 

know when you’ve looked at that. 10 

(Long pause) 11 

Q Ms. Scott, are you ready? 12 

A Yeah. 13 

Q Okay.  So before moving on to that, let’s discuss the 14 

comment box.  So, when did Western -- where did Western have 15 

this comment box? 16 

A It was in the drivers’ room. 17 

Q Where is that? 18 

A Just outside the main office. 19 

Q In what terminal are you talking about? 20 

A Albuquerque. 21 

Q Okay, in Albuquerque.  Did you set that comment box up? 22 

A I didn’t. 23 

Q Do you know when it was put there? 24 

A Several -- well, the comment box had been out there for 25 
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several years.  That driver room was a new driver room and it’d 1 

been there about a year, so it was set up there when the 2 

drivers’ room was set up, I’m sure.   3 

Q Okay, so it was permanently there?   4 

A Um hum. 5 

Q Okay. 6 

 JUDGE McCARRICK:  Yes? 7 

 WITNESS:  Yes. 8 

Q Alright, now, this comment box, did you -- was it secured 9 

onto something or was it just placed in the drivers’ room? 10 

A I don’t know, some of them are secured and some are not.  11 

I don’t recall. 12 

Q Well, the specific one that involved Reggie’s suspension, 13 

was that particular one kept secured in the drivers’ room? 14 

A I don’t recall. 15 

Q Did you conduct an investigation? 16 

A I talked to several drivers, yes. 17 

Q Who did you talk to? 18 

A Colleen and I talked to several drivers, and actually, 19 

there were two drivers that were suspended. 20 

Q Okay, well let’s -- and let’s focus on who you talked to, 21 

though. 22 

A I don’t recall. 23 

Q You don’t?  Did you create file notes as to who you spoke 24 

with? 25 
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A Colleen had file notes.  I’d been looking for those -- 1 

we’ve been looking in our office for those.  She had the file, 2 

it was her investigation. 3 

Q What is standard procedure to record these investigations 4 

when you’re going to suspend a driver? 5 

A You take notes and you put them in a file. 6 

Q Okay.  She would put that into Reggie’s personnel file? 7 

A No. 8 

Q Where would --  9 

A In her office in a file folder. 10 

Q Okay.  Those notes are not there, correct? 11 

A I asked Cathy to look through her office.  She’s been 12 

looking for them. 13 

Q Okay.  How many drivers did you talk to as part of that 14 

investigation? 15 

A I think three or four. 16 

Q Let’s begin with the first one.  Who did you talk to? 17 

A I mean Colleen -- Colleen was with me and we talked to 18 

several drivers. 19 

Q Okay, let’s start --  20 

A I don’t recall --  21 

Q -- with the first driver you talked to, okay?  Where were 22 

you? 23 

A We were -- we did those interviews in a side office 24 

outside of Eric’s office, and we did those interviews across 25 
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the hall.  We did it in two areas. 1 

Q Why did you -- how did you know what drivers to call in as 2 

part of your investigation? 3 

A Because there was a group of drivers that were gathered 4 

around when he was bragging that he’d done that. 5 

Q Did you hear him bragging about what he --  6 

A I did not. 7 

Q Okay, how did you find out that Reggie -- or Mr. Lemoine 8 

had been bragging that he had done something? 9 

A There were a couple of drivers who heard about it and went 10 

to the terminal supervisor and was upset that he --  11 

Q Okay, what did he --  12 

A -- had taken --  13 

 JUDGE McCARRICK:  Let the witness finish --  14 

 MS. ALONSO:  Sure. 15 

 JUDGE McCARRICK:  -- finish her --  16 

A There were several drivers who heard him bragging, were 17 

upset, went to Eric and told Eric that he was bragging out 18 

there about how he had stolen the questions in the box.  They 19 

resented him taking their voice. 20 

Q Okay.  Who is that driver? 21 

A I don’t remember who they were. 22 

Q You didn’t take his name down? 23 

A There were a couple drivers who went to Eric to complain.  24 

I don’t remember who they were. 25 
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Q Okay.  Did you speak to those drivers who claimed that 1 

they heard what Eric (sic) was saying? 2 

A We spoke to three or four drivers. 3 

Q Okay, and who’s the first driver you spoke with? 4 

A I don’t recall the names of the drivers we spoke with.  We 5 

spoke to three or four drivers. 6 

Q Okay.  What did the first driver look like? 7 

A I don’t --  8 

Q Was he a driver in Albuquerque?  Was he a driver in 9 

Ciniza?  Was he one in Bloomfield? 10 

A They were Albuquerque drivers at that terminal. 11 

Q Okay, but --  12 

A The Albuquerque drivers from that terminal. 13 

Q Okay.  Why did you call in this first driver? 14 

A Because he was one of the drivers they said was in the 15 

group that overheard him --  16 

Q Okay. 17 

A -- stating that he had stated that. 18 

Q What did you ask him as part of your investigation? 19 

A If he had overheard Reggie state that he had taken the 20 

ballots out of the suggestion box, yes. 21 

Q What did that driver say to you? 22 

A I don’t know if it was the first driver or the --  23 

Q Let’s focus --  24 

A -- but there was a driver who said --  25 
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 JUDGE McCARRICK:  Let’s focus on one driver --  1 

Q Yeah, let’s --  2 

 JUDGE McCARRICK:  -- at a time. 3 

Q -- focus specifically --  4 

A Okay. 5 

Q -- on the first one.  We’ll get to the others.  Right now, 6 

I need your attention on that very first one, okay? 7 

A Okay. 8 

Q Now, this particular driver, you’re conducting an 9 

investigation to suspend an employee, right? 10 

A Correct. 11 

Q What were the words that this driver used to accuse Mr. 12 

Lemoine? 13 

A Keep in mind, this is Colleen Redfearn’s investigation.  I 14 

was sitting on it and --  15 

Q And you were --  16 

A -- she was --  17 

 JUDGE McCARRICK:  Let her finish. 18 

A She was asking questions and I was asking questions. 19 

Q But you did participate in this meeting. 20 

A I did. 21 

Q And you listened to everything the driver had to say. 22 

A We asked him questions, he answered questions.  There were 23 

a couple of drivers who would not commit and said, “No, I don’t 24 

know anything about it.” 25 
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 JUDGE McCARRICK:  We’re talking about the first driver, 1 

ma’am, that you interviewed right now.   2 

 MS. ALONSO:  Right. 3 

A The first driver. 4 

Q So the very first driver, what words did he say? 5 

A The very first driver, I think the first driver was saying 6 

he didn’t want to get involved. 7 

Q Okay.  Did you take notes? 8 

A I did not take notes.  Colleen was taking notes. 9 

Q Okay.  Is that all he said?  He did not want to get 10 

involved? 11 

A We talked about if he was there, the timeframe --  12 

Q Okay. 13 

A -- if he knew anything about it and --  14 

Q When you say when he was there, what did you ask him? 15 

A If he was aware -- was he part of the group standing in 16 

the circle when Reggie came out and was stating that he had 17 

taken the ballots out of the box. 18 

Q What did he say? 19 

A What did the driver say? 20 

Q Yes. 21 

A He said he didn’t want to get involved, he doesn’t 22 

remember, he doesn’t remember being in the group, he -- you 23 

know --  24 

Q Now, did that end your meeting with the first driver? 25 
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A It was a short meeting. 1 

Q Okay.  The second driver you spoke to, where was that? 2 

A It was in the office across from Eric’s office. 3 

Q Is this in Albuquerque? 4 

A They were all in Albuquerque. 5 

Q Why did you bring this driver in? 6 

A Again, we were told there was a group of drivers standing 7 

around when he came out to brag that he had taken those.  So we 8 

were trying to talk to the drivers who were in that area. 9 

Q Who told you that this was -- who gave you the identity of 10 

this particular driver, the second one you spoke to? 11 

A I think all of them came from the driver who went to Eric 12 

to tell him that he was bragging about taking the ballots. 13 

Q Okay. 14 

A That’s how we got the drivers’ names. 15 

Q Who is that driver? 16 

A I don’t recall. 17 

Q Okay.  So the second driver you’re speaking with --  18 

A Okay. 19 

Q -- you’re now in a room with him, and what did you ask 20 

him? 21 

A The same questions.  Were you there in the circle when 22 

Reggie came out to brag about taking the ballots? 23 

Q Okay.  What did this driver say? 24 

A I spent more time with this driver.  He -- actually, I 25 
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think his name was Haggerty.   1 

Q Okay. 2 

A Haggerty.  I don’t remember -- Wendell Haggerty. 3 

Q Okay.  What did Wendell Haggerty tell you? 4 

A He doesn’t know anything about it. 5 

Q Okay.   6 

A I spent a bit of time because I really, really believed 7 

that he did -- he knew about it, but he didn’t want -- again, 8 

he came across like he didn’t want to get involved --  9 

Q Okay. 10 

A -- he was going to get repercussions from the drivers if 11 

he spoke up. 12 

Q Did he say that?  Were those his words? 13 

A No, that was my impression. 14 

 JUDGE McCARRICK:  That was your impression? 15 

Q Okay.   16 

 WITNESS:  That was --  17 

Q So --  18 

 WITNESS:  -- my impression. 19 

Q So --  20 

 JUDGE McCARRICK:  That’s speculation.  I’m going to strike 21 

that.   22 

Q So how long was your meeting with Wendell? 23 

A Wendell was probably about ten minutes.   24 

Q Okay.  What -- who did you speak with afterwards? 25 
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A I don’t know the drivers’ names.  I don’t remember. 1 

Q Okay.  Let’s go ahead and start -- you may remember as you 2 

did with Wendell.  So, the third driver that you speak with, 3 

who was in the meeting -- or what room were you in? 4 

A It was in an office across from Eric Burnham’s office. 5 

Q Okay.  Who was inside the office when you called the 6 

employee in? 7 

A Colleen Redfearn was there and -- I think it was just 8 

Colleen and I. 9 

Q What did you ask the driver when he came in? 10 

A The same question, if he was in the group of drivers when 11 

Reggie came out to brag about taking the company questions. 12 

Q Okay.  What did he say? 13 

A The third driver --  14 

Q Did he accuse Reggie of saying those words? 15 

A No, he did not. 16 

Q Okay.  Did you talk to any other drivers as part of your 17 

investigation? 18 

A I talked to another driver.  We talked to another driver. 19 

Q Was that in the same line of that investigation? 20 

A It was. 21 

Q Ms. Scott, before you go on to the fourth driver, do you 22 

remember the third driver’s name? 23 

A I don’t. 24 

Q Do you remember what he looked like? 25 
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A I don’t. 1 

Q Did you take any notes during your meeting with him? 2 

A I didn’t. 3 

Q Did Colleen take any notes? 4 

A Colleen was taking notes. 5 

Q Okay.  Did Colleen take any notes in the meeting with 6 

Wendell Haggerty? 7 

A I’m sure she would have. 8 

Q Do you remember seeing her take notes? 9 

A I don’t remember. 10 

Q Is it standard to take notes during an investigation into 11 

a driver’s alleged misconduct? 12 

A During the investigation or sometimes after.  Sometimes 13 

you want to focus and so you want to be talking to them instead 14 

of writing.  So after, you’ll go that evening and write up your 15 

notes from the conversation. 16 

Q That probably happened in this case. 17 

A I don’t know. 18 

 JUDGE McCARRICK:  You didn’t record these meetings, did 19 

you? 20 

 WITNESS:  No. 21 

Q In your -- sorry, the third driver, what did he look like? 22 

A I don’t recall. 23 

Q Okay.  The fourth driver you spoke with, did you speak 24 

with him in the same type of setting or did you speak with him 25 
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in a different setting? 1 

(No response) 2 

Q Did you call him into the office this time? 3 

A We were calling them in the office in the afternoon, so it 4 

would’ve been in a similar setting. 5 

Q Okay.  Do you remember the name of this driver? 6 

A There was a driver who told us a little bit more, didn’t 7 

want to get involved. 8 

 JUDGE McCARRICK:  Do you know his name? 9 

 WITNESS:  No. 10 

Q Okay.   11 

A Didn’t want to get involved, didn’t want to do a 12 

statement, didn’t like this going on, wanted it to stop, was 13 

afraid of some retaliation. 14 

Q What did the driver tell you?  What were his words? 15 

A That he was in the group of the four drivers when Reggie 16 

was bragging. 17 

Q Okay.  Did you ask how far he was from Reggie when he was 18 

talking? 19 

A No. 20 

Q What -- did this driver accuse Reggie of what they had 21 

told you Reggie said? 22 

A Of taking the ballots --  23 

Q Did this driver --  24 

A -- the ballots and it wasn’t right. 25 
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Q Did this driver accuse Reggie of doing that? 1 

A He said that he was in the group when he was bragging.  He 2 

overheard it. 3 

Q Okay, so he said that he overheard bragging? 4 

A Right. 5 

Q Okay.  What words did he use, though?  Did he tell you 6 

exactly what he heard?  Did you ask? 7 

A He was bragging that he had taken a coat hanger, put tape 8 

on the end of it and fished the ballots out and destroyed them. 9 

Q Do you remember the name of this driver? 10 

A I don’t. 11 

Q Is this the driver who said his voice was being silenced? 12 

A I don’t know if it was that driver or not. 13 

Q What driver said his voice was being silenced? 14 

A I don’t know, I don’t recall. 15 

Q You didn’t write anyone’s names down? 16 

A Again, this was Colleen’s investigation. 17 

Q Okay. 18 

A I was sitting in on it. 19 

Q Did you conduct this investigation before or after you 20 

brought Reggie in to the office the first time? 21 

A He was brought in and suspended and we had -- I think a 22 

driver had written -- Monty had --  23 

Q Well --  24 

A -- written a statement. 25 
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Q But at that --  1 

A Had written a statement, and so then we started further 2 

investigation after his statement. 3 

Q So this is part of the further investigation? 4 

A Correct. 5 

Q This is after you have already suspended him on July 18th? 6 

A Correct. 7 

Q Okay. 8 

A Him and Todd Perando were both suspended for the same 9 

thing. 10 

Q Did anyone tell you -- did you watch a surveillance video 11 

to determine if Reggie had accessed this box? 12 

A We don’t have surveillance videos. 13 

Q You have a surveillance video in Albuquerque? 14 

A In the drivers’ room. 15 

Q Okay.  Do you know who has access to that box, to the 16 

comment box? 17 

A Eric Burnham, I think, is the only one. 18 

Q That particular box, though, are there more than one 19 

comment boxes -- is there more than one comment box or is there 20 

only one? 21 

A There’s one in the drivers’ room. 22 

Q Okay.  So the drivers -- all drivers had access to that? 23 

A Correct. 24 

Q Now, did you speak with Monty as part of your 25 
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investigation? 1 

A You know, Monty wrote a statement, but I don’t remember 2 

ever talking to Monty. 3 

Q Were you present when Monty wrote the statement? 4 

A I don’t remember being present when he wrote the 5 

statement. 6 

Q How did this letter or statement by Monty come into 7 

Western’s possession? 8 

A I don’t know. 9 

Q How did it get to you? 10 

A I don’t know. 11 

Q Okay.   12 

(Long pause) 13 

Q Why didn’t you speak with Monty if he wrote the statement? 14 

A I’m thinking maybe Colleen did, I don’t know. 15 

Q Did you instruct Colleen to speak with Monty? 16 

A I don’t recall. 17 

Q She report anything to you about conversations she had 18 

with Monty? 19 

A I don’t recall. 20 

Q Okay.  Did you ever -- you never located any eyewitnesses 21 

who said they saw Mr. Lemoine go into that box and pull out the 22 

comments, right? 23 

A I didn’t. 24 

Q So you don’t know if Colleen did or did not speak with 25 
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Monty? 1 

A I don’t. 2 

(Long pause) 3 

 JUDGE McCARRICK:  Do you have a standard policy among your 4 

HR generalists when they’re conducting investigations where 5 

they’re supposed to put materials, notes, statements and so 6 

forth from an employee in an investigation? 7 

 WITNESS:  An HR professional will always keep a file with 8 

the employees and all the notes and stuff inside that file in 9 

their office in their drawers. 10 

 JUDGE McCARRICK:  What happens to the file after the 11 

investigation has been completed? 12 

 WITNESS:  Normally, we keep it there for a couple of 13 

years.  I mean --  14 

 JUDGE McCARRICK:  In what kind of a file?  What kind of a 15 

file system, rather? 16 

 WITNESS:  Well, you have -- an HR professional will have 17 

investigation --  18 

 JUDGE McCARRICK:  I’m not concerned about any HR 19 

professional.  I’m concerned with Western Wholesale.  What’s 20 

your policy? 21 

 WITNESS:  I don’t have a written policy for it, but we 22 

keep a file folder, investigation notes with the employee’s 23 

name on it and we keep it in your HR drawer. 24 

 JUDGE McCARRICK:  Is there a specific --  25 
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 WITNESS:  In a locked drawer. 1 

 JUDGE McCARRICK:  Is there a specific drawer for 2 

investigations? 3 

 WITNESS:  No, no, we have locked drawers in our offices, 4 

so it’d go into a locked drawer. 5 

 JUDGE McCARRICK:  Are you familiar with where Ms. Redfearn 6 

kept such files? 7 

 WITNESS:  I’ve been in her office before and she has a 8 

locked drawer on the right.  I would think that that’s where it 9 

would be.   10 

 JUDGE McCARRICK:  Have you had occasion to look in there? 11 

 WITNESS:  I’ve had -- yes, I have, I have.  I asked Cathy 12 

-- when she left, I went through her office and there wasn’t -- 13 

it was like she cleared a lot of the stuff out of her office.  14 

She didn’t leave a lot of things in her office at all. 15 

 JUDGE McCARRICK:  Investigative files? 16 

 WITNESS:  There was very few things in her file.  She’s 17 

got a big office and she’s got several file drawers and there 18 

was very, very little left in her office after she left.  I 19 

went through it for my new HR generalist. 20 

 JUDGE McCARRICK:  Have you made any efforts to contact her 21 

to find out what she did with those notes? 22 

 WITNESS:  I have not.  We just got this request for it 23 

like last week, I think. 24 

 JUDGE McCARRICK:  Do you know where she is now? 25 
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 WITNESS:  Yes. 1 

 JUDGE McCARRICK:  Where she’s working now? 2 

 WITNESS:  Yes. 3 

 JUDGE McCARRICK:  I would suggest you make an effort to 4 

contact her tomorrow. 5 

 WITNESS:  I will.   6 

CONTINUED DIRECT EXAMINATION 7 

Q BY MS. ALONSO:  Alright, let’s go ahead and turn to 8 

General Counsel’s Exhibit 75.  This is an email referencing -- 9 

an email from Kevin Goode referencing a statement from Monty 10 

Caudill.  Now, here, Mr. Goode is stating that you and Colleen 11 

are going to talk to individuals as part of the investigation. 12 

A Okay. 13 

Q Okay?  The individuals that you just named, are those -- 14 

were they part of the investigation? 15 

A Yes. 16 

Q I’m sorry, the ones that you identified but could not 17 

name.  Okay.  Now, on page 4 of this statement -- sorry, on 18 

page 4 of this exhibit, in this letter, is it --  19 

 JUDGE McCARRICK:  Wait a minute, I’m sorry.  What exhibit 20 

are you referring to? 21 

 MS. ALONSO:  Sorry, Your Honor.  We’re on Exhibit -- on 22 

General Counsel’s 75. 23 

 JUDGE McCARRICK:  75? 24 

 MS. ALONSO:  Yes. 25 
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 JUDGE McCARRICK:  Just a second.  Go ahead. 1 

 MS. ALONSO:  Okay. 2 

Q Now, is this the letter that you relied on to conduct the 3 

investigation, which Kevin Goode is referencing? 4 

A It was the beginning of it, yes. 5 

Q Okay.  Now, you also talked to Todd Perando about this 6 

incident, right? 7 

A Yes. 8 

Q And you accused Todd Perando of taking comments from the 9 

box, right? 10 

A Correct. 11 

Q You never asked Todd if Reggie had taken comments from the 12 

box, did you? 13 

A I talked to Todd, I would’ve asked Todd, yes. 14 

Q You talked --  15 

A He was suspended. 16 

Q Right, but you never asked Todd if Reggie took the 17 

comments from the box, did you? 18 

A Sure, I would’ve asked Todd. 19 

Q Okay.  Why did you suspend Todd? 20 

A Because --  21 

Q And Reggie for the same conduct? 22 

A Because we were told, I couldn’t validate, that Todd was 23 

the lookout.  Todd was suspended, but because I couldn’t 24 

validate it, he was brought back and paid for the suspension. 25 
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Q Who told you Todd was the lookout? 1 

A I don’t recall. 2 

Q Did you learn that during your second investigation or 3 

before receiving this letter? 4 

A It must’ve been during the second investigation because 5 

Todd was suspended almost immediately --  6 

Q Okay, and you suspended --  7 

A -- as well. 8 

Q You suspended Todd for a day? 9 

A No, no.  Todd was actually suspended for a week also, but 10 

we could not validate that he was there, so we brought him 11 

back.  I think he was suspended for three or four days and I 12 

couldn’t validate it.  He was brought back and given his pay. 13 

Q When did you ask about Todd’s involvement in all of this? 14 

A On the onset of the investigation. 15 

Q Okay.  You don’t remember exactly when that was? 16 

A Hum um. 17 

Q Did you tell Todd that he was accused of being the 18 

lookout?  Did you accuse him of that? 19 

A No, I think I just accused him of being part of it. 20 

Q What did you say to him?  What were your words? 21 

A I probably -- I would’ve talked to him about the ballots 22 

missing and that I was told he was involved in it and we were 23 

doing an investigation and he was suspended upon the completion 24 

of the investigation. 25 
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Q You never asked Todd if he told Monty that he had taken 1 

the comments from the box. 2 

A I never asked Todd?  I’m sure I would have. 3 

Q But you don’t remember that you did? 4 

A I don’t, but I’m sure I would have. 5 

Q Did you take notes during your meeting with Todd? 6 

A Like I said, this is Colleen’s investigation.  I didn’t 7 

take notes. 8 

Q But were --  9 

A She was --  10 

Q -- you asking the questions during --  11 

A Colleen was in there --  12 

Q -- the investigation --  13 

A -- writing, yes. 14 

Q Okay.  So you did see Colleen writing down all the answers 15 

to Todd Perando’s questions? 16 

A I don’t recall. 17 

(Long pause) 18 

Q Now, when you led Mr. Lemoine back into the meeting for a 19 

second time on July 22nd, you told him he had been found 20 

guilty, right? 21 

A I told him that I discovered that he had taken the ballots 22 

out of the box. 23 

Q And you told him he was guilty for that? 24 

A I didn’t say, “You’re guilty of this,” --  25 
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Q Okay. 1 

A -- I said, “I discovered that you -- my investigation has 2 

made me determine that you did take these ballots out of the 3 

box.” 4 

Q How did you reach that conclusion?  If the first driver 5 

told you that he didn’t want to get involved, the second driver 6 

told you he didn’t want to get involved, the third driver did 7 

the same and the fourth driver also did not give you any 8 

specific information that said Reggie took those comments out 9 

of the box. 10 

A You said he was the fourth.  There was a driver who told 11 

us that he heard -- he didn’t see him, but he heard him 12 

bragging that he took the ballots out of the box. 13 

Q Right, Ms. Scott.  So my question to you is, how did you 14 

reach that decision? 15 

A I had --  16 

Q That he had taken those comments out of the box based on 17 

the information you have learned during your investigation? 18 

A Okay.  I had a statement from Monty, okay?  I had the 19 

specific situation of coat hanger with the tape, that he was 20 

bragging he had taken it out, the specifics -- Eric went into 21 

the driver room.  He found the coat hanger, okay?  He found the 22 

tape on it.  So --  23 

Q Did you ever confront Reggie with that coat hanger with 24 

the tape at the end of it? 25 
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A I told --  1 

Q Did you show it to him? 2 

A I --  3 

 JUDGE McCARRICK:  Let her finish her response. 4 

A Reggie denied everything.   5 

Q But did you confront Mr. Lemoine with it? 6 

A I told him we were told how he got them out of the box.  7 

It’s a very, very, very small hole.  For him -- for anybody to 8 

know how they got it out of the box, nobody would’ve known that 9 

except the person who did it.  There was a coat hanger there 10 

with the tape to validate that’s how they got it out of the 11 

box. 12 

Q Why did you believe those drivers?  Monty and whatever 13 

statement that you relied on during that fourth one -- why did 14 

you believe those drivers over Reggie and over the other 15 

drivers? 16 

A I guess because I knew -- how else would anybody know that 17 

they got it out of the box except there was a coat hanger with 18 

tape.  Where’d that come from?   19 

Q Now, I’m going to hand you what’s been marked as General 20 

Counsel’s Exhibit 85.   21 

(General Counsel Exhibit 85 marked for identification) 22 

(Long pause) 23 

Q Now, this is a document titled, “Letter of Rebuttal on 24 

Suspension, 7/18 to 7/23.”   25 
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(Long pause) 1 

Q Go ahead and review that and let -- look up when you’re 2 

done. 3 

(Long pause) 4 

Q Have you had a chance to review that, Ms. Scott? 5 

A I’m reading it. 6 

Q Okay.   7 

(Long pause) 8 

A Okay. 9 

Q Have you seen this letter before? 10 

A I have. 11 

Q Okay.  Did you receive a copy of it? 12 

(No response) 13 

Q Is it maintained in Mr. Lemoine’s personnel file? 14 

A It would’ve gone into his personnel file, yes. 15 

 MS. ALONSO:  Your Honor, I move for the admission of 16 

General Counsel’s 85. 17 

(Long pause) 18 

 JUDGE McCARRICK:  Any objection? 19 

 MR. HIGH:  I’m not sure the foundation laid.  I didn’t 20 

hear the witness say this was part of the investigation file or 21 

his personnel file.  So, I don’t know if there’s been 22 

foundation laid for this. 23 

 JUDGE McCARRICK:  You’ve seen --  24 

 MR. HIGH:  But it’s clearly hearsay, but --  25 
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 JUDGE McCARRICK:  Okay, you’ve seen the document. 1 

 WITNESS:  Um hum. 2 

 JUDGE McCARRICK:  Was it placed into Mr. Lemoine’s 3 

personnel file? 4 

 WITNESS:  It would’ve gone into his personnel file. 5 

 MR. HIGH:  We have no objection. 6 

 JUDGE McCARRICK:  Alright, 85 is received.   7 

(General Counsel Exhibit 85 received into evidence) 8 

 JUDGE McCARRICK:  I’m not sure that I received 84, which 9 

was a part of the disciplinary record for Mr. Lemoine.  84.  10 

Any objection to 84? 11 

 MR. HIGH:  No objection. 12 

 JUDGE McCARRICK:  Alright, if I haven’t received 84, it is 13 

received, as well as 85. 14 

Q Ms. Scott, in going back to the letter from Monty Caudill, 15 

Monty never said anything about tape being on that coat hanger, 16 

did he? 17 

(No response) 18 

 JUDGE McCARRICK:  The document will speak for itelf. 19 

 MS. ALONSO:  Yeah. 20 

A It doesn’t say it. 21 

 JUDGE McCARRICK:  The document speaks for itself. 22 

Q Who told you that tape was involved? 23 

A That would’ve been Eric Burnham, the terminal supervisor 24 

who went to the drivers’ room and found the hanger with the 25 
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tape on it. 1 

Q Okay.   2 

 MS. ALONSO:  Your Honor, I don’t have any further 3 

questions on this particular subject matter.  It’s -- since I -4 

- we’re approaching --  5 

 JUDGE McCARRICK:  No, I’ve got quarter of. 6 

 MS. ALONSO:  -- 4:45 --  7 

 JUDGE McCARRICK:  I’ve got 15 more minutes if we want to 8 

keep going.  You can start another subject if you want. 9 

 MS. ALONSO:  Well, I think this is a good pausing point.  10 

Otherwise, I’m going to -- I have another subject to go on that 11 

will exceed the 15 minutes. 12 

 JUDGE McCARRICK:  That’s fine with me. 13 

 MS. ALONSO:  Okay. 14 

 JUDGE McCARRICK:  We can pick up in the morning. 15 

 MS. ALONSO:  Okay, thank you, Your Honor.  So I have no 16 

further questions at this time.  I’m sorry -- sorry. 17 

(Long pause) 18 

 MS. ALONSO:  Okay.  So I can actually cover something very 19 

brief -- well, it won’t occupy too much time. 20 

 MR. GIANNOPOULOS:  Your Honor, let the record reflect the 21 

General Counsel’s not resting.  Ms. Alonso is just confused as 22 

to this topic or alleged topic with this witness. 23 

 JUDGE McCARRICK:  You’re not even anywhere near resting 24 

your case. 25 
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 MR. GIANNOPOULOS:  No, not --  1 

 MS. ALONSO:  No, Your Honor, we’re not resting. 2 

 MR. GIANNOPOULOS:  We’re finishing with this witness. 3 

 MS. ALONSO:  Okay. 4 

(Long pause) 5 

Q BY MS. ALONSO:  I’m going to be handing you what’s -- what 6 

I’m going to mark as General Counsel’s Exhibit 86 and 87.   7 

(General Counsel Exhibits 86 and 87 marked for identification) 8 

(Long pause) 9 

Q Alright, Pam, I’ve handed you what’s marked as General 10 

Counsel’s Exhibit 86 and 87.  Go ahead and review the two, 11 

beginning with General Counsel’s 86.  This is an email dated 12 

October 14th from Chris Proctor, and it’s sent to you on the CC 13 

line.  Pam, did you receive this email? 14 

A I’m copied here. 15 

(Long pause) 16 

Q Okay.  So on General Counsel’s 86, at the very bottom of 17 

the email, there’s an email from you and that’s directed to -- 18 

it’s sent on February -- I’m sorry, on Friday, October 14th.  19 

You sent it to several individuals.  Did you write that email, 20 

Pam? 21 

A Yes. 22 

Q Okay.  Now, General Counsel’s --  23 

 MS. ALONSO:  Your Honor, I move to admit General Counsel’s 24 

86. 25 
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 JUDGE McCARRICK:  Any objection? 1 

 MR. HIGH:  No objection. 2 

 JUDGE McCARRICK:  86 is received. 3 

(General Counsel Exhibit 86 received into evidence) 4 

Q Now, at the bottom, you write, “Please post on your 5 

bulletin boards and drivers’ room and put a copy in your 6 

drivers’ mailboxes.”   7 

A Correct. 8 

Q Okay, now, go ahead and take a look at General Counsel’s 9 

87. 10 

A Okay. 11 

Q Is this the memorandum that you’re referencing? 12 

A Yes. 13 

Q Okay.   14 

 MS. ALONSO:  Your Honor, I move for the admission of 15 

General Counsel’s 87. 16 

 MR. HIGH:  No objection. 17 

 JUDGE McCARRICK:  87 is received. 18 

(General Counsel Exhibit 87 received into evidence) 19 

Q Now, Pam, on the issue of the security guards, did the 20 

security guards report anything that the observed to the 21 

terminal supervisors?   22 

A They wrote some guard notes. 23 

Q Okay.  Who did those turn those guard notes in to? 24 

A The terminal supervisor. 25 
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Q Okay.  What terminals did you have the guards at? 1 

A All of the eastern division terminals. 2 

Q What is the eastern division? 3 

A El Paso, Albuquerque, Bloomfield, Ciniza.   4 

Q Okay.  Do you know the total number of security guards 5 

hired? 6 

A No. 7 

Q How long were the security guards stationed at these 8 

different terminals? 9 

A I don’t know, a couple weeks, I would guess a couple 10 

weeks. 11 

Q It was a couple of weeks?  Okay.   12 

 MS. ALONSO:  Okay, Your Honor, I don’t have anything 13 

else on that topic. 14 

 JUDGE McCARRICK:  Alright, let’s take a break.  It’s 15 

almost 5:00.  We’ll be back on the record tomorrow morning at 16 

9:00.  Off the record. 17 

    (Whereupon, the hearing in the above-entitled matter was 18 

adjourned until Tuesday, May 1, 2012, 9:00 a.m.) 19 

 20 

 21 

 22 

 23 

 24 

 25 
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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 

___________________________________                                                                                                           
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 
 
 
 
 The above-entitled matter came on for further hearing, 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at 421 Gold Avenue, SW, Suite 310, 

Albuquerque, New Mexico 87102, on Tuesday, May 1, 2012, at 9:00 

a.m. 
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A P P E A R A N C E S 
 1 
 2 

On Behalf of Counsel for General Counsel:  3 
 4 
 JOHN GIANNOPOULOS, ESQ. 5 
 National Labor Relations Board-Region 28 6 
 2600 North Central, Suite 1400 7 
 Phoenix, Arizona  85004-3099 8 
 Tel:  (602) 640-2090 9 
 Fax:  (602) 640-2178   10 
  11 
 SOPHIA ALONSO, ESQ. 12 
 National Labor Relations Board-Region 28 13 
 421 Gold Avenue Southwest, Suite 310 14 
 Albuquerque, New Mexico  87102 15 
 Tel:  (505) 248-5125 16 
 Fax:  (505) 248-5134 17 
 18 
 19 
On Behalf of the Respondent: 20 
 21 
 CHARLES C. HIGH, JR., ESQ. 22 
 Kemp Smith, LLP 23 
 221 North Kansas, Suite 1700 24 
 El Paso, Texas  79901-1441 25 
 Tel:  (915) 533-4424 26 
 Fax:  (915) 546-5360 27 
 28 
On Behalf of Charging Party: 29 
  30 
 MOISES L. ORTEGA, President/Organizer 31 

International Brotherhood of Teamsters  32 
4269 Balloon Park Road, Northeast 33 
Albuquerque, New Mexico  87109 34 
Tel:  (505) 344-1925 35 
Fax:  (505) 344-1925 36 

 37 
38 
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I N D E X 1 
                                                         2 
                 VOIR COURT 3 
WITNESS          DIRECT   CROSS   REDIRECT  RECROSS  DIRE  EXAM 4 
 5 
 6 
William Guillermo  876     880        884 7 
  Rivera 8 
  9 
Pamela Scott       885             906 10 
  (continuation)                                           990 11 
                                                          1021 12 
                                                          1022 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 

33 
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EXHIBITS 1 
 2 
 3 
EXHIBIT                          IDENTIFIED       IN EVIDENCE 4 
 5 
General Counsel                                           6 
 7 
   59                        Previously marked  Rejected (1008) 8 

   88                                865              865 9 

   89                                865              865 10 

   90                                898              898 11 

   91                                901              901 12 

   92                                905              906 13 

   93                                909              909 14 

   94                                915              923 15 

   95                                915              917 16 

   96                                927              930 17 

   97                                932              933 18 

   98                                933              944 19 

   99                                938              944 20 

  100                                947              947 21 

  101                                949              951 22 

  102                                954              954 23 

  103                                962              964 24 

  104                                962              967 25 

  105                                971              972 26 

  106                                973              974 27 

  107                                980              981 28 

  108                                995              996 29 

  109                               1002             1002 30 

  110                               1002             1003 31 

  111                               1008             1009 32 

  112                               1010             1011        33 

  113                               1011             1013 34 

  114                               1013             1013 35 

 36 
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 EXHIBITS Cont’d 1 
 2 
 3 
EXHIBIT                          IDENTIFIED       IN EVIDENCE 4 
 5 
General Counsel                                           6 

  115                               1020              1023 7 

  116                               1020              1024 8 

  117                               1029              1030 9 

  118                               1038              1038 10 

  119                               1040              1041 11 

  120                               1042              1043 12 

  121                               1047              1048                     13 

  122                               1051              1052 14 

15 
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P R O C E E D I N G S 1 

 ADMINISTRATIVE LAW JUDGE McCARRICK:  Alright.  This is a 2 

resumed hearing in the matter of Western Refining Wholesale 3 

Inc., Cases 28-CA-67703, et al.  We have the same parties here 4 

present today as yesterday.  Mr. Ortega has returned to be with 5 

us after an absence yesterday afternoon.   6 

 There is a couple of preliminary matters we need to deal 7 

with before we resume testimony.  I believe Mr. Ortega has 8 

documents responsive to Respondent’s subpoena, based on my 9 

ruling yesterday.   10 

 MR. ORTEGA:  Yes, Your Honor.  I do, but I would like to, 11 

if it would please the Court, make a motion to have the 12 

Petition to Revoke read into the record, please. 13 

 JUDGE McCARRICK:  Well, I’m not going to read it into the 14 

record.  Yes, I’ll make it part, I’ll make it part of the 15 

record.  Let me mark the documents here.  You know, I don’t 16 

have, I don’t have a copy of Charging Party’s Petition to 17 

Revoke.  I only saw that online.  I never got a copy.  Do you 18 

have a copy, Mr. Giannopoulos, or does, Mr. Ortega, do you have 19 

a copy of your petition? 20 

 MR. ORTEGA:  Yes, I have a copy.   21 

 JUDGE McCARRICK:  Okay.  If you have, if we can get two 22 

up, we can give those to the Court Reporter. 23 

 MR. ORTEGA:  Would you like to go ahead and get some 24 

copies made so --  25 
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 JUDGE McCARRICK:  Well, if we can dig up copies, all I 1 

need is two.  We need two. 2 

 MR. HIGH:  I have one already.  I don’t need another. 3 

 JUDGE McCARRICK:  Okay.  Perhaps we better make one more, 4 

unless you have an extra copy, Mr. Giannopoulos? 5 

 MR. GIANNOPOULOS:  I may here, Your Honor, but if we can 6 

make it to break, if that’s --  7 

 JUDGE McCARRICK:  We’ll make a copy at the break.  That’s 8 

what we’ll do.  9 

(General Counsel’s Exhibits 88 and 89 are marked for 10 

identification) 11 

 JUDGE McCARRICK:  Let me make petition, Charging Party 12 

Petition to Revoke Subpoena, the 571687, we’ll make that 13 

General Counsel’s 88.  The response by Respondent to that 14 

Petition to Revoke will be 89.  And I do have a copy of that.  15 

Again, we probably should make extra copies of the Petition to 16 

Revoke, but I’ll mark that as GC No. 89.  I’ll give you one 17 

copy of that, Floyd, I’ve got it right behind you here, and 18 

I’ll receive both of those into the record. 19 

(General Counsel’s Exhibits 88 and 89 are received into 20 

evidence) 21 

 JUDGE McCARRICK:  Would you mark yours GC No. 88, Mr. 22 

Ortega? 23 

 MR. ORTEGA:  Yes sir, yes, Your Honor. 24 

 JUDGE McCARRICK:  Obviously, my decision is in the record, 25 
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so when I reach an oral decision in the record so they’ll be 1 

no document to support that decision itself.  Okay?   2 

 So now, you’ve got some documents to give to Mr. High? 3 

 MR. ORTEGA:  Yes, Your Honor.  For the record, Your Honor, 4 

I’m handing Mr. High documents, a pack of documents that were 5 

requested from the Subpoena Duces Tecum. 6 

 JUDGE McCARRICK:  Right.  Very good. 7 

 MR. HIGH:  Thank you, sir. 8 

 JUDGE McCARRICK:  Alright.  Now, let’s deal with 9 

Respondent’s Petition to Revoke Subpoena Duces Tecum 607079. 10 

 MR. GIANNOPOULOS:  Yes, thank you, Your Honor.  In reply 11 

to the Petition to Revoke, I’m going to go through the, the 12 

paragraphs at issue.  Well, we’ll start with number 2 where the 13 

Respondent objects to the fact that the subpoena seeks 14 

information from January, 2009 to the present as seeking 15 

productions of material that’s irrelevant, time barred.  We 16 

addressed this issue in the first Petition to Revoke, Your 17 

Honor, with respect to the timeframe and I believe that your 18 

order cited some of the cases, the relevant cases and I would 19 

just cite to you again, EEOC v. Auto Zone, 258 Fed.Supp.2nd, 822 20 

@831, Western District of Tennessee, 2003 allowing for 21 

discovery for six and a half year period total; James v. 22 

Newspaper Agency Corp, 591 F.2nd, 579 @582, Tenth Circuit, 1979, 23 

allowing discovery to a four year period prior to the alleged 24 

discrimination; McClain v. Mack Trucks, 58, or I’m sorry, 85 25 
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Federal Rules Decision 53 @63 Eastern District of 1 

Pennsylvania, 1979 limiting discovery to approximately five 2 

years prior to the alleged violation.  3 

So in the one, the employment discrimination type cases, 4 

Your Honor, a three year period of discovery is not oppressive, 5 

is not out of the norm and is commonly allowed for by the 6 

Federal Courts, so I would seek to have you dismiss the first, 7 

Respondent’s first argument.   8 

With respect to the second, or I’m sorry, this is 9 

paragraph 3 now in the Petition to Revoke, alleging that 10 

documents have already been produced to the General Counsel, 11 

again, this is the same argument that was made earlier and was 12 

addressed by the Government earlier, when you ruled on earlier 13 

and I would cite to you, United States Department of Housing 14 

and Urban Development v. St. Nicholas Apartments, 947 Fed.Supp. 15 

386 @392, Central District of Illinois, 1996, where the 16 

District Court voted that, it refused to quash a subpoena, in 17 

essence, making the same argument.  Thereafter, paragraph 4 of 18 

the Petition to Revoke, I believe we’ve reached an agreement on 19 

that.  These are the personnel files of two individuals named 20 

and identified to Mr. High that we were seeking them as 21 

comparator data --  22 

 JUDGE McCARRICK:  Yes. 23 

 MR. GIANNOPOULOS:  And so I’d believe that would be valid 24 

and that the Government is really seeking, I mean, it’s for 25 
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disciplinary purposes, comparator data, so that’s what we’re 1 

seeking.  As far as the personnel files goes, I don’t want the 2 

entire file, I just want the disciplinary history, disciplinary 3 

record of these individuals and perhaps it would show when they 4 

started, that we can reach a stipulation as to their hire date. 5 

 MR. HIGH:  Which paragraph are you talking about? 6 

 MR. GIANNOPOULOS:  This is paragraph --  7 

 JUDGE McCARRICK:  4. 8 

 MR. GIANNOPOULOS:  -- 4.   9 

 MR. HIGH:  I don’t think we objected to that one, did we? 10 

 MR. GIANNOPOULOS:  Well, we discussed the two, this is 11 

your Petition to Revoke, paragraph 4, this is your Petition to 12 

Revoke, paragraph 4.  I’m sorry, Charlie.  I’m going through 13 

your Petition to Revoke. 14 

 MR. HIGH:  Oh, okay.  I was looking at the subpoena. 15 

 JUDGE McCARRICK:  So it appears that the parties have 16 

reached agreement that the information sought from the 17 

personnel files is limited and there is no problem with that, 18 

Mr. High? 19 

 MR. HIGH:  I have no problem with that. 20 

 JUDGE McCARRICK:  Okay. 21 

 MR. HIGH:  Instead of producing the entire file --  22 

 MR. GIANNOPOULOS:  Right. 23 

 JUDGE McCARRICK:  That’s right.   24 

 MR. GIANNOPOULOS:  And paragraph 5, also I think it’s the 25 
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same, same understanding, same stipulation.  We’re seeking 1 

comparator evidence data and we can have a discussion as to 2 

when their start date was.  I don’t there’s going to be much of 3 

a dispute as to that. 4 

 JUDGE McCARRICK:  Okay.  You agree with that, Mr. High?  5 

With respect to your paragraph 5 in your petition? 6 

 MR. HIGH:  That’s correct.  Let, let me make sure.  Let me 7 

go back to my paragraph 4. 8 

 MR. GIANNOPOULOS:  Sure. 9 

 JUDGE McCARRICK:  Yeah. 10 

 MR. HIGH:  Because I was looking at the subpoena. 11 

 JUDGE McCARRICK:  Take, yeah, take a look at your 12 

paragraph. 13 

 MR. HIGH:  But on my paragraph 4, we’ll limit that to 14 

disciplinary -- did you say something else? 15 

 MR. GIANNOPOULOS:  The disciplinary records. 16 

 MR. HIGH:  Okay. 17 

 MR. GIANNOPOULOS:  And perhaps if there is something that 18 

just shows their hire date, you know, but I don’t think that’s 19 

going to be much of a dispute. 20 

 MR. HIGH:  I think that’s on the disciplinary records 21 

themselves. 22 

 MR. GIANNOPOULOS:  Uh-huh. 23 

 MR. HIGH:   I don’t, plus hire date.  If not, we can 24 

stipulate to it. 25 
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 MR. GIANNOPOULOS:  That’s fine.  And then -- 1 

 MR. HIGH:  My paragraph number 5. 2 

 MR. GIANNOPOULOS:  Paragraph 5, again, we’re seeking the 3 

disciplinary records of people. 4 

 MR. HIGH:  Right.  Okay.   5 

 MR. GIANNOPOULOS:  And if there is one or two people in 6 

particular that I have a question about hire date, I’m sure 7 

that’s not going to be an issue, just to work out.  Paragraph 6 8 

of the Petition to Revoke, is that, is really the same thing.  9 

We’re just seeking comparative disciplinary records, not the 10 

entire files.   11 

 JUDGE McCARRICK:  Do you agree with that also, Mr. High? 12 

 MR. HIGH:  Yes sir. 13 

 JUDGE McCARRICK:  Paragraph 6. 14 

 MR. HIGH:  That’s fair enough. 15 

 JUDGE McCARRICK:  Alright. 16 

 MR. GIANNOPOULOS:  Now paragraph 7, Your Honor, of the 17 

Petition to Revoke, and I’m not sure if you have that in front 18 

of you.  Do you have the Petition to Revoke in front of you? 19 

 JUDGE McCARRICK:  I do. 20 

 MR. GIANNOPOULOS:  Okay.  And this, this, the request that 21 

we’re asking for in paragraph 8, which in our subpoena, which 22 

Respondent has objected to in their paragraph 7, that’s 23 

directly related to the allegations in the amendments that we 24 

made with respect to Mr. Holguin and the suspension he 25 
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received.   1 

It is our understanding that the suspension has to do with 2 

him allegedly taking a fuel delivery to the wrong customer, 3 

which is, I say the wrong customer, because this was also a 4 

customer of the company.  And so, it’s the Government’s belief 5 

that the company will argue that one of the reasons he was 6 

suspended was there was some sort of cost difference, because 7 

the same customer received a shipment of fuel that very next 8 

day.  And so the reasons that we’re seeking this kind of data 9 

is for, to rebut a potential defense or defenses to be raised. 10 

  Now, I’m certainly willing to make accommodations to 11 

protect the confidentiality of, any confidentiality claims that 12 

are made with respect to the prices involved, the costs of the 13 

fuel, the price charge to the customers.  Certainly for my 14 

purposes in the subpoena, I think it’s relevant.  The subpoena 15 

only goes to the Government, we’re not going to release it to 16 

anybody.  If it becomes an issue that we need to introduce the 17 

matter into the record, I can redact.  I would be willing to --  18 

 JUDGE McCARRICK:  We can seal it. 19 

 MR. GIANNOPOULOS:  We can seal it, absolutely. 20 

 JUDGE McCARRICK:  I did that in a case in Hawaii. 21 

 MR. GIANNOPOULOS:  Okay. 22 

 JUDGE McCARRICK:  Where I sealed the record.  It was 23 

information that was alleged to be proprietary information that 24 

the Respondent didn’t want released, so I simply sealed it. 25 
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 MR. GIANNOPOULOS:  Or Your Honor, I can simply use the, 1 

a base line, the base line date of the date of the incident as 2 

“X”, the price was “X”.  The next day it was “X” plus so many 3 

cents, you know, it was “X” minus so many cents, or it was “Y”.  4 

So I think there is a variety of ways we can address those 5 

concerns. 6 

 JUDGE McCARRICK:  Uh-huh.   7 

 MR. GIANNOPOULOS:  And that has to do with -- let me see 8 

if there is anything else that I need to address.   9 

 JUDGE McCARRICK:  Alright.   10 

 MR. GIANNOPOULOS:  I believe that’s, that is, that is 11 

their paragraph 7, I’m sorry. 12 

 JUDGE McCARRICK:  Yeah. 13 

 MR. GIANNOPOULOS:  And the same thing with 8.  I make the 14 

same arguments with 8, Your Honor.  I’m just simply interested 15 

in the differences in the costs or prices or such.   16 

 JUDGE McCARRICK:  And this also goes to Mr. Holguin’s -- 17 

 MR. GIANNOPOULOS:  Yes, 8 also goes to Mr. Holguin. 18 

 JUDGE McCARRICK:  -- discipline? 19 

 MR. GIANNOPOULOS:  And we can either seal it or find an 20 

alternative way to protect the confidentiality of the records.  21 

And then 9, Your Honor, I just put a return date on the 22 

subpoena of the date the hearing started.  Obviously, we’re now 23 

well into the hearing, well past the five days, but the 24 

Respondent has exercised the right to file a Petition to Revoke 25 
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and that’s before you, so I don’t believe that paragraph 9 1 

is at issue.  And that’s --  2 

 JUDGE McCARRICK:  Yeah, I think that’s essentially 3 

resolved at this point, paragraph 9.  I think paragraph 9 was 4 

essentially been resolved since the, since -- 5 

 MR. HIGH:  If we could get a date. 6 

 JUDGE McCARRICK:  Yeah, the production obviously won’t be 7 

until sometime after I issue an order. 8 

 MR. HIGH:  Well, are you going to do this on the record or 9 

you gonna --  10 

 JUDGE McCARRICK:  I’ll do, I’ll do it on the record. 11 

 MR. HIGH:  Oh --  12 

 JUDGE McCARRICK:  Yeah, I think, I think --  13 

 MR. HIGH:  As long as we get some time to --  14 

 JUDGE McCARRICK:  Gather the documents, gather whatever 15 

documents, maybe --  16 

 MR. HIGH:  Yeah, and I’ll tell you, up to the point where, 17 

what is today?  Tuesday, as of Friday, just to give you some 18 

idea of the -- in response to number 8, I’m sorry, number -- 19 

all the comparatory information that’s requested -- what does 20 

that mean?  My paragraph 6, I guess it is. 21 

 JUDGE McCARRICK:  Uh-huh. 22 

 MR. HIGH:  As of Friday, we were up to 550 some odd 23 

examples, so I mean --  24 

 JUDGE McCARRICK:  Uh-huh. 25 
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 MR. HIGH:  -- we’re talking stuff. 1 

 JUDGE McCARRICK:  Uh-huh. 2 

 MR. HIGH:  So, and I don’t know if that --  3 

 JUDGE McCARRICK:  I don’t, I don’t think that’s going to 4 

be a problem, because I don’t think we’re gonna be finished 5 

with General Counsel’s case-in-chief this week. 6 

 MR. GIANNOPOULOS:  Sure. 7 

 JUDGE McCARRICK:  Is that your assessment at this point? 8 

 MR. GIANNOPOULOS:  You’re probably right, Your Honor.  And 9 

to the extent, with respect to comparative data, obviously, you 10 

know, these individuals were, we’re really talking about 11 

Albuquerque, Gallup, Bloomfield and El Paso --  12 

 JUDGE McCARRICK:  Uh-huh. 13 

 MR. GIANNOPOULOS:  -- so I’m willing to limit it to those, 14 

to those four facilities --  15 

 MR. HIGH:  Now, that’s just imposing more work on us 16 

because then we’ve got to sort it.  I’d just as soon to give --  17 

 MR. GIANNOPOULOS:  That’s fine. 18 

 MR. HIGH:  -- everything they asked for, then they can 19 

sort it. 20 

 MR. GIANNOPOULOS:  That’s fine.  I’m trying to make some 21 

accommodations. 22 

 JUDGE McCARRICK:  Okay.  But I think, I don’t think the 23 

time is gonna be an issue, assuming we end up going, assuming 24 

General Counsel’s not completed with its case this week.  I 25 
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assume you still have a good number of witnesses to call? 1 

 MR. GIANNOPOULOS:  I don’t think we’ll be able to complete 2 

our case this week, Your Honor. 3 

 JUDGE McCARRICK:  Yeah, and then in that case, and I -- 4 

 MR. HIGH:  As long as you give us reasonable amount of 5 

time, we’re okay. 6 

 JUDGE McCARRICK:  Yeah, I don’t think that’s going to be 7 

an issue. 8 

 MR. GIANNOPOULOS:  And with respect to that, Your Honor, 9 

however, I mean, we don’t want to be faced with showing up on 10 

the 21st and just getting the documents on the 21st.   11 

 JUDGE McCARRICK:  Well he, that’s something I want to 12 

address too.  Let’s go off the record and talk about, talk 13 

about a hearing date. 14 

(Off the record) 15 

 JUDGE McCARRICK:  Alright.  We’re back on the record.  Who 16 

did you call -- I understand the parties agreed to call a 17 

witness out of order.  Who did you call? 18 

 MR. GIANNOPOULOS:  Yes, William Guillermo Rivera. 19 

 JUDGE McCARRICK:  William Guillermo, go ahead.  Alright 20 

the chair there, sir.  If you’ll raise your right hand. 21 

Whereupon, 22 

WILLIAM GUILLERMO RIVERA 23 

having been duly sworn, was called as a witness herein, and was 24 

examined and testified as follows: 25 
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 JUDGE McCARRICK:  Please be seated.  Would you state 1 

your name for the record, sir? 2 

 WITNESS:  Guillermo J. Rivera. 3 

 JUDGE McCARRICK:  Go ahead, Mr. Giannopoulos. 4 

DIRECT EXAMINATION 5 

Q BY MR. GIANNOPOULOS:  Good morning, Mr. Rivera.  I 6 

appreciate your coming in.  My name is John Giannopoulos, I’m 7 

an attorney for the Federal Government and I’m prosecuting the 8 

case in this matter.  I just have a few questions for you 9 

today.  Are you also known as William? 10 

A Guillermo is William. 11 

Q Is William in English? 12 

A Spanish. 13 

Q Okay.  And where do you work? 14 

A Western Refinery. 15 

Q In what capacity? 16 

A A transport driver. 17 

Q And do you drive fuel or crude? 18 

A Fuel. 19 

Q And how long have you been working for Western? 20 

A It’s a year in, almost four and a half months. 21 

Q Okay.  And out of what terminal do you work? 22 

A Albuquerque. 23 

Q And have you worked in that Albuquerque terminal since you 24 

started? 25 
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A Yes sir, on January 13th of 10. 1 

Q Of 2010?  Okay.  Have you ever been involved in an 2 

incident where you delivered fuel to the wrong location? 3 

A My first day on the job. 4 

Q Okay.  And tell me what happened. 5 

A I had a split load going to San Ysidro and Cuba. 6 

Q Uh-huh. 7 

A And the Shell station in San Ysidro had locks on the 8 

tanks.  I didn’t know they were dummy locked.   9 

Q What does that mean? 10 

A Well, they just got the locks on there.  The locks really 11 

don’t hold down the cap. 12 

Q Okay. 13 

A They said I could have just pulled the cap up and I could 14 

have made my drop with no problem.  So at that time, it was 15 

about 3:00 o’clock in the morning, I figured I’d go ahead and 16 

go up to Cuba, deliver my load and then I’ll come back and take 17 

care of San Ysidro, they should be open by the time I come back 18 

and I didn’t switch my paperwork and I still had the Shell 19 

station, the Shell Giant on top. 20 

Q Uh-huh. 21 

A So when I pulled into Cuba, in Cuba, it’s not marked, it 22 

wasn’t marked Giant, it’s a Mustang. 23 

Q Uh-huh. 24 

A Same thing, but I didn’t, my wrong and I seen a Shell gas 25 
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station, I walked into the gas station and asked the manager 1 

if this is 7200 and she said yeah.  Later on I found out that 2 

she was the manager at one time for the Giant.   3 

Q Uh-huh. 4 

A So it didn’t enter her mind.  Dropped my load.  After I 5 

dropped the load, I was getting ready to get out and she told 6 

me, hello, wrong station.  And at that point, everything just 7 

went haywire.   8 

Q Why don’t you tell me what happened after that? 9 

A Contacted my boss, contacted dispatch.  They contacted the 10 

people in Phoenix, their people and they said -- I told them 11 

that I talked to my boss and we would order a pump and pump it 12 

out.  They found out it was Conoco brand and they said just 13 

leave it in the ground and to my recollection it was taken care 14 

of, the fuel was paid for the next morning, the next day. 15 

Q So the Shell station where you dropped the load at 16 

eventually decided to buy it? 17 

A Yes. 18 

Q Okay.  Now that Shell station, was that a Giant customer 19 

before? 20 

A Years ago, a long time ago. 21 

Q But not at the time when you --  22 

A No. 23 

Q -- did it?  And was that a full tank that you dropped? 24 

A No, it was a split load.  I think I delivered, I’m gonna 25 
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guess, 3,000 no lead, somewhere around there and diesel.   1 

Q Okay.  And which one did you drop into the tank? 2 

A Well, unlead got unlead and diesel got diesel. 3 

Q Got diesel, okay.  And when you said you called your boss, 4 

who was your boss? 5 

A Eric Burnham. 6 

Q Okay.  And then do you remember who at dispatch or did Mr. 7 

Burnham --  8 

A Grant was dispatching at the time. 9 

Q Okay.  And did you get suspended for doing that? 10 

A No. 11 

Q Okay.  Did you get any kind of discipline?  A written 12 

discipline, let’s say? 13 

A No. 14 

Q Okay.  And do employees joke around with you about that? 15 

A Oh, it was, I still hear about it now, you know. 16 

Q You called Cuba or they mention Cuba, perhaps? 17 

A No, they call me the Circle K man. 18 

Q The Circle K man?  And why is that? 19 

A ‘Cause we don’t do Circle K’s in New Mexico. 20 

 JUDGE McCARRICK:  And is that where you dropped the fuel? 21 

 WITNESS:  Yes sir. 22 

 MR. GIANNOPOULOS:  That’s all I have for this witness, 23 

Your Honor.   24 

 JUDGE McCARRICK:  Alright.  Any cross-examination? 25 
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CROSS-EXAMINATION 1 

Q BY MR. HIGH:  Mr. Rivera, my name is Charlie High and I’m 2 

a lawyer for Western Refining and I just want to ask you a few 3 

questions here.  You said you were hired on what date? 4 

A I got hired on January 11th, 2010 and I started on January 5 

13th, 2010. 6 

Q So your first day of work was January the 13th of 2010? 7 

A Yes sir. 8 

Q Where did you work before you went to work for Western? 9 

A Civa Logistics. 10 

Q I’m sorry? 11 

A Civa Logistics. 12 

Q And what is that? 13 

A It’s a hot shot service, independent contractor. 14 

 JUDGE McCARRICK:  By hot shot, what do you mean, sir? 15 

 WITNESS:  LTL freight that has to go now. 16 

 JUDGE McCARRICK:  Oh. 17 

Q Was that fuel delivery? 18 

A No sir. 19 

Q Okay.  And how long did you work at Stevens [sic] 20 

Logistics? 21 

A Civa Logistics?  I was there almost three years. 22 

Q Okay.  Are they unionized? 23 

A No sir. 24 

Q And before Steven [sic] Logistics, where did you work? 25 
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A I worked at CALPLY for a very short time.  It’s a 1 

wholesale building equipment, as a crane operator and 2 

supervisor and before that I worked at Malcolm Services, it was 3 

a wrecker business. 4 

Q Okay.  So you’ve never worked with any employer hauling 5 

petroleum products? 6 

A The only time that we hauled petroleum products is when I 7 

towed them. 8 

Q Okay.  You, but you’ve never worked in a job where your 9 

job was to haul -- 10 

A Never. 11 

Q -- gasoline and diesel, that sort of thing? 12 

A No sir. 13 

Q So the first time you did that was when you went to work 14 

at Western Refining? 15 

A Yes sir. 16 

Q Okay. 17 

 JUDGE McCARRICK:  And when did this event occur where you 18 

made the wrong delivery?  I don’t think we got a date on it. 19 

 WITNESS:  Let’s see, February -- I’m gonna say February 20 

the 2nd. 21 

 JUDGE McCARRICK:  Of what year, sir? 22 

 WITNESS:  2010. 23 

 JUDGE McCARRICK:  So it was right after you started? 24 

 WITNESS:  It was after my two weeks of training.   25 
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 JUDGE McCARRICK:  Okay. 1 

Q Now, when you first went to work at Western Refining, what 2 

were you classified as? 3 

A I don’t understand the question? 4 

Q Okay.  And if you don’t just let me know.  What, were you, 5 

when you first went to work, were you classified as a trainee? 6 

A Yes sir. 7 

Q And how long did you understand you would be a trainee? 8 

A Bare minimum, two weeks. 9 

Q Alright.  And could be longer? 10 

A Yes sir. 11 

Q Okay.  And did you have a driver working with you during 12 

your two week period? 13 

A Yes sir, Charles Snyder. 14 

Q Did he actually ride along with you? 15 

A Every day. 16 

 JUDGE McCARRICK:  Was he with you the day you made the 17 

wrong delivery? 18 

 WITNESS:  No, that was my first day on my own. 19 

Q So the incident that you told us about was the first day 20 

you were by yourself? 21 

A Yes sir. 22 

Q Okay.  And did Eric Burnham talk to you about being more 23 

careful? 24 

A Yeah, we talked, we talked quite a bit.   25 
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Q Alright.  And tell me what Mr. Burnham told you. 1 

A What was I thinking, what went wrong. 2 

 MR. GIANNOPOULOS:  Can we just get some foundation, Your 3 

Honor?  Objection as to where it was, was it in his office, was 4 

there other people present --  5 

 JUDGE McCARRICK:  Certainly.  Let’s lay a foundation. 6 

Q Where were you when you had this conversation with Mr. 7 

Eric Burnham about this delivery? 8 

A The first conversation was over the phone.  The second one 9 

was in his office. 10 

Q Okay.  In his office here in Albuquerque? 11 

A 4020 Broadway Southeast. 12 

Q Anyone else present when you were talking in his office?  13 

A I’m gonna say that Steve Cartwright just left or he asked 14 

him a question, but it was mainly just me and him. 15 

Q Okay.  Was any action at all taken against you by Eric 16 

Burnham? 17 

A At the time, no, there was no action.  He said he was, he 18 

was thinking about what he was going to do. 19 

Q Alright.  And did he ever do anything? 20 

A No sir.  After talking with Eric Burnham for the third 21 

time, I figured I’d just leave it alone. 22 

Q Did he require any additional training? 23 

A No sir. 24 

 JUDGE McCARRICK:  When was, how soon after the incident 25 
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occurred did you speak with Mr. Burnham? 1 

 WITNESS:  The following day. 2 

 MR. HIGH:  We don’t have anything else, Your Honor. 3 

 JUDGE McCARRICK:  Okay.  Any redirect? 4 

 MR. GIANNOPOULOS:  Just a couple of follow-up questions, 5 

Your Honor. 6 

REDIRECT EXAMINATION 7 

Q BY MR. GIANNOPOULOS:  Mr. Rivera, after you talked with 8 

Eric Burnham, you weren’t, were you required to ride with Mr. 9 

Snyder again or did you continue delivering on your own? 10 

A I continued delivering on my own. 11 

Q Okay.  And so, from that point forward, from that first 12 

day on, you were delivering on your own, what was your 13 

understanding as to whether you were a trainee or not? 14 

A I don’t --  15 

Q Yeah, let me, that was a bad question.   16 

A Yeah. 17 

Q You said that there was a period of time when you were a 18 

trainee and what was your understanding with respect to being a 19 

trainee? 20 

A Until you’re trainer sets you on your own. 21 

Q Okay.  So at least your understanding after Mr. Snyder set 22 

you on your own, is that you were no longer a trainee? 23 

A Yeah. 24 

Q And Mr. Snyder, is he also known as Ted, Ted Snyder? 25 
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A Yes sir. 1 

Q Okay.   2 

 MR. GIANNOPOULOS:  I don’t have any further questions, 3 

Your Honor. 4 

 MR. HIGH:  We have nothing. 5 

 JUDGE McCARRICK:  Okay.  Thank you sir, you are free to 6 

go. 7 

 WITNESS:  That’s it? 8 

 JUDGE McCARRICK:  That’s it. 9 

 WITNESS:  Thank you. 10 

(Witness excused) 11 

 JUDGE McCARRICK:  Alright.  Let’s go off the record. 12 

(Off the record) 13 

 JUDGE McCARRICK:  We’ll resume the testimony of Ms. Scott.  14 

Ms. Scott, I’ll remind you, you’re still under oath. 15 

 WITNESS:  Okay. 16 

 JUDGE McCARRICK:  Go ahead, Ms. Alonso. 17 

 MS. ALONSO:  Okay. 18 

DIRECT EXAMINATION CONTINUES  19 

Q BY MS. ALONSO:  Ms. Scott, yesterday we began, I started 20 

off with asking you some questions about, about your position 21 

as a human resource representative or the HR manager.  Do you 22 

interact with any other human resource representatives at any 23 

of the other divisions? 24 

A Occasionally I would, I mean... 25 
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Q Okay.  What divisions? 1 

A Brenda Bar is an HR manager for the Refinery. 2 

Q Okay.   3 

A And -- 4 

Q And what division does she work for?  What is it, Western 5 

Refining blank, what would that be? 6 

A I don’t know. 7 

Q Okay. 8 

A She works for the Gallup Refinery.  That’s, I don’t know 9 

what division she would be in. 10 

Q Okay.  And you said her name is Brenda Bar? 11 

A Brenda Bar. 12 

Q Okay.  What are some matters that you would consult with 13 

Ms. Brenda Bar about? 14 

A Well, I introduced my new HR specialist to her when we 15 

went up there. 16 

Q Uh-huh. 17 

A Sometimes when we’re processing new systems, she might be 18 

involved in that. 19 

Q Okay.  When was the last time you processed a new system 20 

and worked with Ms. Bar? 21 

A We’re in the process of doing a new time and attendance 22 

program through ADP and I’m working on the Wholesale side and 23 

she’s working on the refinery side, so we have meetings, phone 24 

conferences in reference to that new software program. 25 
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Q Okay.  Are there any other human resource 1 

representatives from other divisions that you work with? 2 

A Ryan Sprouse is over retail payroll and he’s part of this 3 

project, as well.   4 

Q Okay. 5 

A So... 6 

Q Is Ms. [sic] Rasmussen also working with you on the same 7 

project? 8 

A Ryan Sprouse works under him. 9 

Q Uh-huh. 10 

A And he’s taking the lead on this project, not Ron 11 

Rasmussen. 12 

Q Okay.  Now when people are applying for jobs with 13 

Wholesale, they can do that through the Western Refinery 14 

website, right? 15 

A Correct. 16 

Q Okay.  Now I’m going to hand you General Counsel’s 11.  17 

Now this was printed on April 23rd of 2012 off of the Western 18 

Refining website.  And the, there are jobs that are posted on 19 

here that are for what, the Western Refining Wholesale 20 

Division, right? 21 

A Yes. 22 

Q Okay.  And when someone applies to the website, who does 23 

the, who does their resume get transmitted to? 24 

A Well, it depends on who opens up the req and --  25 
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Q Okay.  And let me pause you right there.  What does 1 

that mean? 2 

A You open up a requisition --  3 

Q Okay. 4 

A -- and basically you have an individual who is responsible 5 

for the processing of that requisition, so when you open up the 6 

requisition, for instance, if someone was to open up a 7 

Wholesale Arizona requisition, all those resumes would come to 8 

me. 9 

Q Okay.  And who would, who would be responsible for opening 10 

a requisition? 11 

A For Wholesale, lately I’ve been opening most of the 12 

requisitions.  My HR generalist could open up requisitions. 13 

Q Okay. 14 

 JUDGE McCARRICK:  Now what was does a requisition mean? 15 

 WITNESS:  It, the authority to fill a position or have a 16 

new position. 17 

 JUDGE McCARRICK:  Thank you. 18 

Q And for the other divisions, have you ever looked at 19 

applications for any of the other divisions if a requisition is 20 

opened for that? 21 

A For another division? 22 

Q Uh-huh. 23 

A They would not come to me.  I mean, I can see them on here 24 

and review them, but they wouldn’t come to me. 25 
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Q Okay.  Have you ever looked at them for other divisions 1 

though? 2 

A Sure. 3 

Q You have? 4 

A Sure. 5 

Q What are some of the other divisions that you’ve looked at 6 

applications for? 7 

A Well, Retail. 8 

Q Okay. 9 

A The Refineries, I mean, I like to see what other people 10 

are recruiting for. 11 

Q Okay.  Any other divisions? 12 

A Retail, Refineries, that would be it. 13 

Q Okay.  Now yesterday you mentioned that you had a dotted 14 

line to Ms. Dion --  15 

A Yes. 16 

Q -- or an -- I’m sorry, Dion was her first name? 17 

A Dion, uh-huh. 18 

Q Okay, so to Dion.  Now who else has a dotted line to Dion? 19 

A I believe Brenda Bar would, Ron Rasmussen. 20 

Q Okay.  Are there any others? 21 

A Tessa Aguirre, she’s a manager out of the El Paso Refinery 22 

would probably have a dotted line to Dion. 23 

Q And do you know who Tessa works under?  What division 24 

Tessa works for? 25 
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A El Paso Refinery. 1 

Q But, is there a specific division for Western? 2 

A I would say the El Paso Refinery would be the division. 3 

Q Okay.  And who does, who would have a dotted line above 4 

Dion?  Is there anyone who, who does she respond to or report 5 

to? 6 

A Dion -- it wouldn’t be a dotted line, she would have a 7 

direct report, she would be a direct report to Victor Rueda, 8 

our VP of HR. 9 

Q Okay.  And where does he work? 10 

A He’s in the Tempe office. 11 

Q Okay. 12 

A He also works out of the El Paso office too. 13 

Q Okay. 14 

A He works between the two offices. 15 

Q Where does Dion work? 16 

A She’s in the Tempe office. 17 

Q Okay.  Are all of the HR representatives in the Arizona 18 

office? 19 

A Are all of the HR representatives  -- 20 

Q Or, managers, I’m sorry. 21 

A No. 22 

Q No?  Where are the ones who are not in Arizona? 23 

A Well, Tessa, Gary in El Paso is an HR manager and Brenda 24 

Bar is an HR manager and --  25 
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Q Okay.  So Brenda Bar is where?  Where is her office? 1 

A Ciniza Refinery. 2 

Q Now, Mr. Rasmussen’s, where is Mr. Rasmussen’s office 3 

located? 4 

A He’s in Tempe. 5 

Q Okay.  Do you ever have HR meetings for managers? 6 

A HR meetings just for managers? 7 

Q Right.   8 

A Not just for managers. 9 

Q Who else would be involved in these meetings? 10 

A We would have an HR meeting about every other week in 11 

Tempe with all of the HR support, payroll people, everybody. 12 

Q Okay.  Do they fly in individuals from New Mexico? 13 

A No. 14 

Q No? 15 

A No. 16 

Q Who would attend a meeting like that? 17 

A Dion, the payroll people, my HR generalist --  18 

Q And when you say payroll people, from what divisions? 19 

A From my division and from Retail Division. 20 

Q Okay.  And your division is which one? 21 

A Wholesale. 22 

Q Okay.  Does Rasmussen attend those? 23 

A Yes, sometimes, sometimes. 24 

Q Okay.  Who leads those meetings? 25 
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A In the past Dion Geary would lead them and most 1 

recently Victor Rueda. 2 

Q Okay.  How often are they held? 3 

A I’m thinking, we used to do them every week, but recently 4 

I think it’s been moved back to every other week. 5 

Q Okay.  The last meeting that you attended, what was 6 

discussed at that? 7 

 JUDGE McCARRICK:  I’m sorry, how often are they now? 8 

 MS. ALONSO:  About every other week. 9 

A Well, pretty much what happens is we go around the room --  10 

Q Uh-huh. 11 

A -- and everybody takes a few minutes to discuss what’s 12 

ever going on. 13 

Q Okay.  Do you discuss the development of new policies at 14 

these meetings? 15 

A New policies -- we would.  I don’t recall recently, but I 16 

think if something new was coming out, we would have a 17 

discussion. 18 

Q Okay.  And have you in the past? 19 

A I’m sure we have. 20 

Q You have? 21 

A I’m sure we have. 22 

Q Okay.  What about the handbook?  The new handbook?  Was 23 

that discussed at a meeting of this sort where the HR 24 

representatives are attended? 25 
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 JUDGE McCARRICK:  The HR managers? 1 

 MS. ALONSO:  Yes, the HR, an HR meeting. 2 

Q Would you discuss the, did you discuss the new handbook at 3 

that meeting? 4 

A I don’t remember the handbook being discussed at any 5 

meetings, but, I mean, sometimes I traveling and I don’t attend 6 

all the meetings. 7 

Q Uh-huh. 8 

A I don’t remember it ever being discussed at one of those 9 

meetings, I don’t. 10 

Q Do you remember it being discussed at any meeting? 11 

A We, when we were working on the handbook, a group of us 12 

would fly out to El Paso, but that’s been, I mean, that was a 13 

long time ago.  We were going page-by-page, working through the 14 

handbook. 15 

Q Okay. 16 

 JUDGE McCARRICK:  When you say a long time ago, what do 17 

you mean, ma’am? 18 

 WITNESS:  Well, probably in ’09. 19 

Q Now you said, “A group of us were flying out to El Paso.”  20 

Who was flying out to El Paso to address the new handbook? 21 

A Well, understand we had a handbook in place.  I mean, we 22 

had a handbook in place. 23 

Q And that is prior to -- 24 

A Yeah. 25 
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Q -- GC-6? 1 

A We had a handbook in place -- 2 

Q Uh-huh. 3 

A -- and we were just updating the handbook. 4 

Q Okay.  So who were the individuals as a part of that group 5 

flying to El Paso? 6 

A Let’s see, Brenda Bar, Dion, Victor Rueda, Tessa Aguirre, 7 

Ron Rasmussen was, I don’t recall him ever being out there. 8 

 JUDGE McCARRICK:  And I’m sorry, Ms. Aguirre is in which 9 

office?  She in --  10 

 WITNESS:  She’s in the Tempe office. 11 

 JUDGE McCARRICK:  Oh, she is.  Who, who -- I missed 12 

something.  Ms. Bar is in El Paso or Gallup? 13 

 WITNESS:  She is in the Ciniza Refinery. 14 

 JUDGE McCARRICK:  Okay.  And who is in El Paso? 15 

 WITNESS:  Tessa Aguirre. 16 

 JUDGE McCARRICK:  That’s what, okay, that’s what I 17 

thought.  Okay. 18 

Q Was anybody from Retail at these meetings where, that 19 

there were revisions being made to the handbook? 20 

A Ron Rasmussen was not there. 21 

Q Did he send anybody in his place? 22 

A I’m trying to think.  I don’t think there was anybody else 23 

there.  Hilda Glague (phonetic) was there.  She’s in the admin 24 

assistant and she was -- 25 
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Q For which division? 1 

A She’s an admin for Dion. 2 

Q Okay.  Now in 2011 or in 2012, did you ever discuss the 3 

union’s organizing drive at Western with Dion? 4 

A 11 or 12 with Dion?   5 

Q At any time? 6 

A Yeah, I’m thinking.  I’m, not specifically with Dion.  I 7 

don’t remember --  8 

Q Did you speak with her --  9 

 JUDGE McCARRICK:  Let her finish the response. 10 

 MS. ALONSO:  Okay. 11 

A I don’t remember ever us to having a specific conversation 12 

with Dion in reference to the unionization? 13 

Q Did it ever come up in a group or in general terms? 14 

A I’m thinking that in those HR meetings --  15 

Q Uh-huh. 16 

A -- when we go around and discuss, you know, what’s going 17 

on in our division, I would have brought that up there. 18 

Q Okay.  Did you ever have discussions with Rasmussen 19 

regarding the union’s organizing drive in either 2011 or in 20 

2012? 21 

A He might have been in those meetings when it was brought 22 

up, but I don’t remember having one-on-one conversations with 23 

him, ever. 24 

Q Are there minutes created of this meeting of these HR 25 
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meetings? 1 

A I don’t think so. 2 

 JUDGE McCARRICK:  Have you ever seen one, a summary? 3 

 WITNESS:  No. 4 

 JUDGE McCARRICK:  A summary of what took place? 5 

 WITNESS:  No, huh-uh. 6 

Q Does anybody take notes during the meeting? 7 

A Yeah, people will have a tablet and take notes, yes. 8 

Q Okay.  But is there a designated note taker? 9 

A No. 10 

Q Okay.  What about with Victor?  Did you ever discuss the 11 

union organizing drive with him? 12 

A Yes, I would have. 13 

Q Okay.  Was that by e-mail? 14 

A E-mails, phone calls, in the office, yes. 15 

Q Okay.  And were those in 2011, those conversations? 16 

A It would have been 2011. 17 

Q And have they continued in 2012? 18 

A A few. 19 

Q Okay.  Now yesterday we also discussed Mr. LeMoine and a 20 

comment box.  That comment box had a lock on it, right? 21 

A Yes. 22 

Q Okay.  Who had the key to that box, to that lock? 23 

A At the Albuquerque terminal, I believe at that time it 24 

would have been Eric Burnham.   25 
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Q Okay.  And when they found the box was empty, who found 1 

that the box was empty? 2 

A Eric Burnham. 3 

Q Okay.  Did he find, did he unlock the box to make that 4 

determination that it was empty? 5 

A I don’t, I assume. 6 

Q Okay. 7 

 JUDGE McCARRICK:  But you don’t know?  You don’t know? 8 

 WITNESS:  I don’t know. 9 

Q Do you know if there were any papers in there to begin 10 

with? 11 

A Yes, there were. 12 

Q Okay.  How do you know that? 13 

A ‘Cause he had been, he had been looking to see if there 14 

were papers in there, so yes, there were papers in there. 15 

Q Was he logging that on some type of a report? 16 

A I don’t know. 17 

Q He never turned that in to you? 18 

A No. 19 

Q Okay.  Okay.   20 

 MS. ALONSO:  What GC are we at? 21 

 COURT REPORTER:  Next in order is 90. 22 

 MS. ALONSO:  Okay.  Thank you.  Your Honor, may I have 23 

just a moment off the record to mark several exhibits. 24 

 JUDGE McCARRICK:  Off the record. 25 
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(Off the record) 1 

DIRECT EXAMINATION CONTINUES 2 

 (General Counsel’s Exhibit 90 is marked for identification) 3 

Q BY MS. ALONSO:  Okay.  Ms. Scott, I’m handing you what’s 4 

been marked as General Counsel Exhibit 90.  Go ahead and take a 5 

look at that. 6 

A Alrighty. 7 

Q And this is an e-mail dated February, I mean, Friday, 8 

October 21st from you to Victor Rueda. 9 

A Okay.  Okay. 10 

Q Okay?  Did you write this e-mail, Ms. Scott? 11 

A Yeah, it’s from me, yes.   12 

 MS. ALONSO:  Your Honor, I move for the admission of 13 

General Counsel’s 90. 14 

 JUDGE McCARRICK:  Any objection? 15 

 MR. HIGH:  No objection. 16 

 JUDGE McCARRICK:  90 is received. 17 

(General Counsel’s Exhibit 90 is received into evidence) 18 

Q Now in this e-mail, Ms. Scott, you are, the subject line 19 

is Albuquerque, but I want to confirm with you that you are 20 

referencing Albuquerque, the Albuquerque terminal? 21 

A Yes, I would be. 22 

Q Okay.  And here you’ve written that you had two union 23 

employees who were off --  24 

 JUDGE McCARRICK:  The document will speak for itself. 25 
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Q Okay.  So who were the two union employees that you 1 

were, that you mentioned? 2 

A I don’t know. 3 

Q Okay.  And you said that you told the terminal supervisor 4 

to tell them to go home.  Who, what terminal supervisor did you 5 

instruct to send the employees home? 6 

A That would have been Eric Burnham. 7 

Q Okay.  Now why were they sent home? 8 

A During this timeframe, we were having a lot of conflict at 9 

that terminal.  The drivers were getting upset with each other 10 

and we were trying to keep things calm so that there weren’t 11 

any fights going on, so we were trying to keep things calm and 12 

I would have told them, you know, have them go home. 13 

Q Okay.  Did you ever send any anti-union employees home? 14 

A We were sending any, any employees home who were just 15 

sitting around.  We were trying to keep the peace. 16 

Q Okay.  Can you think of any instance where you did that? 17 

 JUDGE McCARRICK:  Did what? 18 

Q Sorry, send anti-union employees home who were at the 19 

facility after hours? 20 

A Well, I --  21 

Q After their work hours. 22 

A I wouldn’t know whose, whose, you know, sometimes I knew 23 

per his, his committee list that he gave me, so sometimes I 24 

would know and sometimes I wouldn’t. 25 
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Q Okay. 1 

A You know, I didn’t know who was union and who wasn’t. 2 

Q Okay. 3 

A Except for his letter that stated these are the members of 4 

my committee. 5 

Q Okay.  So you had an idea of which employees were pro-6 

union? 7 

A From, I knew from his letter, which were on the committee. 8 

 JUDGE McCARRICK:  When you’re referring to “his”, you’re 9 

referring to Mr.- 10 

 MS. ALONSO:  Ortega. 11 

 JUDGE McCARRICK:  -- Ortega’s? 12 

 WITNESS:  Yes, yes. 13 

 JUDGE McCARRICK:  Letters to the Respondent. 14 

Q Is it your testimony, Ms. Scott, that you did not have an 15 

idea who was pro-company? 16 

A I knew there were a few employees that I knew were pro-17 

company, yes. 18 

Q Okay.  How did you learn that? 19 

A Because they would be verbal. 20 

Q Okay. 21 

A They would tell their terminal supervisor or when I was 22 

there, they would say something about, about the unionization. 23 

Q Okay.     24 

 JUDGE McCARRICK:  Were any of those employees ever sent 25 
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home for soliciting against the union? 1 

 WITNESS:  Like I said, there was a timeframe where we were 2 

sending most people home just trying to keep people out -- 3 

 JUDGE McCARRICK:  No, my question is, were any of the 4 

people you knew to be anti-union ever sent home for soliciting 5 

against the union? 6 

 WITNESS:  I’m sure there were some. 7 

 JUDGE McCARRICK:  Can you recall any of them?  Can you 8 

recall any specifically? 9 

 WITNESS:  No. 10 

(General Counsel’s Exhibit 91 is marked for identification) 11 

Q Ms. Scott, I’m handing you what’s marked as General 12 

Counsel’s Exhibit 91.  Ms. Scott, this is an e-mail you wrote 13 

to Teddy Orr on October 21st. 14 

A Okay. 15 

Q Go ahead and review that and let me know when you’re done. 16 

A Okay.  Okay. 17 

Q Okay?  Did you write that e-mail, Ms. Scott? 18 

A Yes. 19 

 MS. ALONSO:  Your Honor, I move for the admission of 20 

General Counsel’s 91. 21 

 JUDGE McCARRICK:  Any objection? 22 

 MR. HIGH:  No objection. 23 

 JUDGE McCARRICK:  91 is received. 24 

(General Counsel’s Exhibit 91 is received into evidence) 25 
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Q BY MS. ALONSO:  Ms. Scott, who is Teddy Orr? 1 

A I, from what I can recall, I think he was one of the 2 

security guards. 3 

Q Okay.  And these instructions were sent out --  4 

 JUDGE McCARRICK:  Before, let me, let me get a little more 5 

foundation.  Did Mr. Orr direct other security guards? 6 

 WITNESS:  No, I think he was just a security guard for 7 

that area, for that terminal. 8 

 JUDGE McCARRICK:  Why did you refer to him, why did you 9 

refer to “your guards” in the second, the second sentence, 10 

“Please let your guards”? 11 

 WITNESS:  Please let your guards know, I don’t know that 12 

he, that he was the lead.  I, you know, I think that there were 13 

some, some guards that were going to be replacing each other 14 

and so I think he was asking for some direction so that he 15 

could relay it to the other guards as they came on, as I can 16 

recall. 17 

 JUDGE McCARRICK:  Okay.  Go ahead. 18 

Q Now, what, what terminal is, were you sending this about?  19 

I mean, was this, was he at a specific terminal? 20 

A This is, this would have been at the Ciniza terminal. 21 

Q Okay. 22 

A David Townsend is the supervisor over the Ciniza terminal. 23 

Q Okay.  And how did you understand that Peter, or sorry, 24 

that Teddy Orr wanted guidance on drivers hanging out at the 25 
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rack while they were off duty? 1 

A He must have, he must have tried to communicate to me, 2 

somebody, maybe, maybe David Townsend called me and said, you 3 

know, Teddy -- I don’t remember. 4 

Q Okay.  And here you’re instructing him to ask the drivers 5 

to leave, correct? 6 

A Yes.  That’s correct. 7 

Q And that was sent out because of the organizing drive, 8 

right? 9 

A It was because there was contention going on and we were 10 

trying to keep the peace. 11 

Q And that was because of the Teamster campaign? 12 

A Yes. 13 

Q Okay.  And the guards did, in fact, tell drivers to leave 14 

after you sent this e-mail, right? 15 

 MR. HIGH:  Objection.  Lack of foundation. 16 

 JUDGE McCARRICK:  Sustained. 17 

Q Now, to your knowledge, did you discuss this e-mail with 18 

Teddy Orr afterwards? 19 

A I don’t remember ever talking to him about this e-mail. 20 

Q Okay.  To your knowledge though, did the guards implement 21 

the instructions that you sent on this e-mail? 22 

A I would assume --  23 

 MR. HIGH:  Objection.  Lack of foundation. 24 

 JUDGE McCARRICK:  Overruled.  Calls for a yes or no 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

904 

 

answer.  If you know, you can answer the question yes or no. 1 

 WITNESS:  Okay. 2 

A Can you --  3 

 JUDGE McCARRICK:  Whether you know, whether you know.   4 

A Okay.  Can you, can you repeat the question? 5 

Q To your knowledge, did the guards follow the instructions 6 

that you sent in this e-mail? 7 

A Yes. 8 

Q Okay. 9 

 JUDGE McCARRICK:  But how do you know that? 10 

 WITNESS:  I gave them direction.  I would assume they 11 

would follow my direction. 12 

 JUDGE McCARRICK:  Okay.  You’re just simply assuming they 13 

did? 14 

 WITNESS:  Right. 15 

 JUDGE McCARRICK:  You never followed-up -- 16 

 WITNESS:  No. 17 

 JUDGE McCARRICK:  -- in any way -- 18 

 WITNESS:  No. 19 

 JUDGE McCARRICK:  -- to make sure they did? 20 

 WITNESS:  No.   21 

Q Did you ever speak to Mr. Townsend about the employees 22 

being instructed to leave the premises once they were off duty? 23 

A I don’t think we had any more communication about this, 24 

other than this e-mail. 25 
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Q Okay.  Did he ever report, did Mr. Townsend ever report 1 

to you after this e-mail that the employees were continuing to 2 

stay at the terminal after they were off duty? 3 

A I don’t remember, I don’t remember having any more 4 

conversation other than this. 5 

Q Alright.   6 

(General Counsel’s Exhibit 92 is marked for identification) 7 

Q Okay.  Ms. Scott, I’m going to hand you what’s been marked 8 

General Counsel’s 92.  Go ahead and review that document, Ms. 9 

Scott, and let me know when you’re done. 10 

A Okay. 11 

Q Okay.  Ms. Scott, have you seen this document before? 12 

A I have. 13 

Q Okay.  Do you know who created it? 14 

A It would have come, it would have come out of Western 15 

Benefits Department. 16 

Q Okay.  Do you know if this was given or issued to the 17 

drivers? 18 

A I believe it would have been handed out to drivers, to all 19 

employees, across all of Western. 20 

Q Okay.  When? 21 

A Well, I’m thinking at, it’s telling them open enrollment 22 

is November, which we always have open enrollments, probably in 23 

October. 24 

Q Okay. 25 
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 MS. ALONSO:  Your Honor, I move for the admission of 1 

General Counsel’s 92. 2 

 JUDGE McCARRICK:  Any objection? 3 

 MR. HIGH:  No objection. 4 

 JUDGE McCARRICK:  92 is received. 5 

(General Counsel’s Exhibit 92 is received into evidence) 6 

COURT EXAMINATION 7 

Q BY JUDGE McCARRICK:  When you say, General Counsel’s 92, 8 

the open enrollment memo came from Western, are you talking 9 

about Western Refining, Inc. or Western Refining pro se? 10 

A It would have been generated out of Western Refining, I 11 

don’t know if it’s Western Refining, Inc.  I don’t, I don’t 12 

know the, the official --  13 

Q Would it have come from Rueda’s department? 14 

A It would have come from Dion Geary, Delbert, Delbert, 15 

Delbert Tig -- I’m sorry, I can’t remember his last name right 16 

now. 17 

Q Who is in Mr. Rueda’s office?  Ms. Geary works for Mr. 18 

Rueda? 19 

A Yeah, oh Rueda, yeah, yes, yes, yes. 20 

DIRECT EXAMINATION CONTINUES 21 

Q BY MS. ALONSO:  Now, you just mentioned a name that we 22 

haven’t heard before.  Delbert? 23 

A Delbert. 24 

Q What division does he work for and what position is he in? 25 
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A He is a benefits manager. 1 

Q Okay. 2 

A And he is a direct line to Dion Geary. 3 

Q Okay.  Do you know which division he works for? 4 

A I don’t. 5 

Q You don’t?  Now, would these benefits also apply to the 6 

Retail employees? 7 

A I’m not sure.  I think maybe these benefits might apply to 8 

some other management, but the Retail employees have a 9 

different benefit package. 10 

Q Who controls and who decides -- I’ll rephrase.  Who 11 

decides the benefits package for the Retail? 12 

A Delbert’s, Delbert’s group.  And there is a committee. 13 

Q Okay. 14 

A A trustee committee. 15 

Q And who’s Delbert’s group?  Who is a part of that group? 16 

A He has, well, people working under him wouldn’t be the 17 

ones making the decisions on the benefits. 18 

Q Who would? 19 

A It would be the committee. 20 

Q Okay. 21 

A The trustee committee.   22 

Q And who is on the trustee committee? 23 

A Dion, Victor, John Howell, Matt Yoder, myself, Ron 24 

Rasmussen. 25 
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Q Now, okay.  Now you mentioned two individuals and I 1 

don’t think we’ve heard their names before.  John Howell, do 2 

you know his position? 3 

A He’s an attorney that works for Western. 4 

Q Do you know what division? 5 

A I don’t. 6 

Q Okay. 7 

 JUDGE McCARRICK:  I’m sorry, his name is Howell? 8 

 WITNESS:  Howell. 9 

 JUDGE McCARRICK:  Howell. 10 

 WITNESS:  H-o-w-e-l-l. 11 

Q And Matt Yoder? 12 

A Matt Yoder is a VP of Retail. 13 

Q Okay.  Now is this the same committee that decides 14 

benefits for the Wholesale Division? 15 

A Yes. 16 

Q Okay.   17 

 MS. ALONSO:  Your Honor, I have quite a large stack of 18 

exhibits that I’d like to mark, so may I take a moment off the 19 

record? 20 

 JUDGE McCARRICK:  Off the record. 21 

(Off the record) 22 

 JUDGE McCARRICK:  Back on the record. 23 

DIRECT EXAMINATION CONTINUES 24 

Q BY MS. ALONSO:  Alright, Ms. Scott, I’m handing you --  25 
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 JUDGE McCARRICK:  Ms. Alonzo?  Go ahead. 1 

Q Ms. Scott, this is, I’m going to hand you what’s been 2 

marked as General Counsel’s Exhibit 93. 3 

(General Counsel’s Exhibit 93 is marked for identification) 4 

A Okay. 5 

Q Now this is an e-mail beginning on September 20th from you 6 

to Eric Burnham and then two other e-mails with replies from 7 

you.  So go ahead and take a look at that and let me know when 8 

you’re done. 9 

A Okay. 10 

Q Okay.  Did you write that last e-mail, Ms. Scott? 11 

A Yes. 12 

Q Okay. 13 

 MS. ALONSO:  Your Honor, I refer the admission of General 14 

Counsel’s 93. 15 

 JUDGE McCARRICK:  Any objection? 16 

 MR. HIGH:  No objection. 17 

 JUDGE McCARRICK:  93 is received. 18 

(General Counsel’s Exhibit 93 is received into evidence) 19 

Q Ms. Scott, at this time, at the time that this e-mail was 20 

written, the one on September 20th, Eric Burnham was Kevin 21 

Taddy’s supervisor, right? 22 

A Correct. 23 

Q And in this e-mail you are planning to discipline Kevin 24 

Taddy, right? 25 
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A I think he was talking to him. 1 

Q Okay. 2 

A I don’t consider it a discipline. 3 

Q Okay.  And you had instructed Eric to tell Taddy that he 4 

had violated the company’s no solicitation policy, is that 5 

correct? 6 

A Correct. 7 

Q And Eric is also instructed to tell Kevin Taddy that it 8 

was a safety violation that, and that he was distracting 9 

drivers at the rack? 10 

A Correct. 11 

Q Okay.  Now, you said that, at the very beginning of the 12 

paragraph, you note that “We have a couple drivers come and 13 

tell us,” -- 14 

 JUDGE McCARRICK:  I’m sorry, which -- 15 

 MS. ALONSO:  Your Honor, that’s the --  16 

 JUDGE McCARRICK:  On the second page? 17 

 MS. ALONSO:  Yes, the one on the second page, this is the 18 

first e-mail beginning it. 19 

A Oh, so we’re on the second page.  I didn’t realize there 20 

was something on the back.  Okay. 21 

Q Yes.  So, and you said that other drivers told you that 22 

Taddy had been handing out union literature and talking to them 23 

while they were working and while Taddy was working, right? 24 

A Yes, that’s what it says. 25 
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Q Okay.  Who are the drivers you talked to? 1 

A I don’t recall. 2 

Q You don’t recall? 3 

A I don’t. 4 

Q Alright.  Do you remember when you spoke with them? 5 

A I’m thinking that they went to Eric, I think they went to 6 

Eric and complained to Eric.  I don’t think they came to me, 7 

I’m thinking they went to Eric complaining to Eric and Eric 8 

came to me and said this is a concern. 9 

Q Okay.  Now are you, in this e-mail though, you are 10 

instructing Eric with how to discipline --  11 

A Correct. 12 

Q -- Mr. Taddy, right? 13 

A It wasn’t discipline.  It was just giving him a verbal, 14 

telling him -- 15 

 JUDGE McCARRICK:  Telling him what?  If he had done it 16 

again, could it have lead to discipline? 17 

 WITNESS:  If he continued ongoing, it would have lead to 18 

discipline, yes. 19 

Q Okay.   20 

A Yes. 21 

Q Is the verbal warning a first step in, prior to going to a 22 

written warning? 23 

A Well, you do a verbal, then you do a verbal written.  This 24 

is just a verbal.  It wasn’t a verbal written. 25 
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Q Okay. 1 

A It wasn’t documented. 2 

Q But it was a verbal warning that he had about -- 3 

A It was a verbal. 4 

Q -- violation of the --  5 

A Uh-huh. 6 

Q -- no solicitation policy? 7 

A Yeah, it was a verbal. 8 

Q Okay.  Now, here you’re telling him that you’ve had a 9 

couple drivers come and tell us, so you don’t remember any 10 

drivers coming and telling you this information though? 11 

A I don’t remember, I think that they went to the terminal 12 

supervisor and were complaining. 13 

Q Would you have investigated it though, after it was 14 

reported to the terminal supervisor? 15 

A No. 16 

Q No? 17 

A This is just a verbal. 18 

Q Okay.  You don’t investigate cases for verbal warnings? 19 

A No. 20 

Q Okay. 21 

A Half the time I don’t even know about verbal warnings. 22 

Q Okay.  But here you’re instructing him to give them a 23 

verbal warning.  Why would you instruct Eric Burnham to give 24 

Kevin Taddy a verbal warning if you don’t generally get 25 
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involved with that? 1 

A Because I wanted him to understand in the very beginning 2 

what was acceptable and what was not.  I wanted, I wanted Kevin 3 

to understand. 4 

Q But what prompted you to make him want to understand, I 5 

mean, did you know what these reports were from the other 6 

drivers? 7 

A Eric had told me the other drivers were complaining, they 8 

couldn’t focus on their work, they were afraid that they were 9 

gonna have an incident at the rack, and so they didn’t want to 10 

be disturbed. 11 

Q Okay.  Now did Eric write those down? 12 

A I don’t know what Eric did with them. 13 

Q Did you instruct Eric to bring those drivers back and get 14 

more detailed information from them? 15 

A This was a minor, it was like, tell Kevin that he 16 

shouldn’t do this.  This was a minor infraction. 17 

Q Uh-huh. 18 

A It was basically telling him what he should and should not 19 

do. 20 

Q But it was still a verbal warning? 21 

A It was a verbal. 22 

Q Uh-huh.  And did you confirm any of that information 23 

before you sent these instructions to Eric? 24 

A No. 25 
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Q Okay.  And you said that some drivers came in, now, did 1 

you know, did you ask Eric how many drivers had been 2 

complaining about Kevin Taddy? 3 

A I don’t recall. 4 

Q And did you create any notes or any records about this? 5 

A This is -- no. 6 

Q Okay. 7 

A Probably, this e-mail is what we have on it. 8 

Q Okay.   9 

 MS. ALONSO:  Is, Your Honor, did I move for the admission? 10 

 JUDGE McCARRICK:  Of 93?  Yeah. 11 

 MS. ALONSO:  Yes, okay.   12 

Q Now, did you instruct Eric to get a copy of the material 13 

that Ms. Taddy was accused of distributing or what he was 14 

accused of doing on the rack? 15 

A I don’t remember. 16 

Q No?  Now are there surveillance cameras at the rack? 17 

A I don’t know.  I really don’t know.  I would assume, but I 18 

don’t know.   19 

Q Okay.  If there are, would you have watched those 20 

surveillance videos? 21 

A No. 22 

Q You wouldn’t have watched --  23 

A I would never, no. 24 

Q -- those?  Okay.  You wouldn’t, even if here he’s being 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

915 

 

accused of distracting drivers at the rack, you wouldn’t 1 

have watched them to make sure that that conduct, that he was 2 

actually engaged in that conduct? 3 

A This thing here was no big deal to me.  Just tell him so 4 

he understands what he can do and what he can’t do.  This was 5 

no big deal. 6 

Q But that could have lead to a --  7 

A Once it got, if it continued --  8 

Q -- written, verbal. 9 

A -- then I would look at it further, but it wasn’t, this is 10 

nothing to me. 11 

Q Okay.   12 

(Long pause) 13 

(General Counsel’s Exhibit 94 and 95 are marked for 14 

identification) 15 

Q Ms. Scott, I’m handing you what’s been marked as General 16 

Counsel’s 96 and this is an e-mail dated October 26th from you 17 

to Victor Rueda.   18 

A Okay. 19 

Q Go ahead and review that and let me know when you are 20 

done.  I’m sorry, I’m sorry, I handed you 94.  That’s GC-94. 21 

A Yes. 22 

Q Okay.   23 

A Okay. 24 

Q Okay.  And I’m also going to hand you what’s been marked 25 
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as General Counsel’s 95. 1 

A Okay.   2 

Q Now, is this the write-up that Eric Burnham gave to Kevin 3 

Taddy on October 26? 4 

A Yes. 5 

Q And that’s GC-95? 6 

A Yes. 7 

Q Okay.  Did you instruct Eric Burnham to give Kevin Taddy 8 

that write-up? 9 

A Yes. 10 

Q And this is a disciplinary action record, correct? 11 

A It is. 12 

Q Okay.  Now here, the explanation for the current problem 13 

is marked “Unwelcome verbal conduct,” correct? 14 

A Correct. 15 

Q And then there is also another box that has been checked 16 

and that reads, “Destruction of company property,” right? 17 

A Yes. 18 

Q Okay.  This also states that, in the handwritten portion, 19 

that “Driver entered the Gallup driver lounge and verbally 20 

assaulted Western guard, B. Begaye,” correct? 21 

A Correct. 22 

Q And it also states that he ripped posters from the wall, 23 

right? 24 

A Correct. 25 
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Q Now, further down, it states, on the specific changes 1 

in performance it notes that “The driver must not get involved 2 

in verbal misconduct while on duty.” 3 

A Correct. 4 

Q And “Must not destroy company materials,” right? 5 

A Correct. 6 

Q Okay.  Now are these the only two reasons for this 7 

disciplinary action record being issued to Mr. Taddy? 8 

A No. 9 

Q Okay.  There are reasons that are not included in this 10 

document? 11 

A That’s correct. 12 

Q Okay.  At the time that he was issued the discipline 13 

though, were those the only two reasons? 14 

A No. 15 

Q Okay.  16 

 MS. ALONSO:  Your Honor, I move for the admission of 17 

General Counsel’s 95. 18 

 JUDGE McCARRICK:  Any objection? 19 

 MR. HIGH:  No objection. 20 

 JUDGE McCARRICK:  95 is received. 21 

(General Counsel’s Exhibit 95 is received into evidence) 22 

Q Okay.  Ms. Scott, you said there is another reason that is 23 

not included on General Counsel’s 95.  What is that reason that 24 

Mr. Taddy received the discipline? 25 
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A There was a concern that the Refinery was going to 1 

issue Kevin Taddy a no trespass order, so that he could no 2 

longer go up to the rack.  And so, because of that concern, we 3 

had to make sure that we got his attention, because we didn’t 4 

want him to get no trespassed. 5 

Q And that was the reason for this disciplinary record? 6 

A No, it was one of the reasons. 7 

Q Okay.  And who was the concern from? 8 

A As far as him getting no trespass -- all of us were 9 

concerned.  His terminal supervisor was concerned, I was 10 

concerned, Steve Curtright was concerned, Chris Proctor was 11 

concerned, because if he’s issued no trespassing, he doesn’t 12 

have a job, because he has to be able to load at the rack. 13 

Q Well, why was he going -- who would have made the decision 14 

to give him a no trespassing order? 15 

A The manager of the rack. 16 

Q And who is the manager of the rack? 17 

A This Joe Quinoes. 18 

Q Okay.  And which rack is he the manager of? 19 

A The Ciniza. 20 

Q Okay.  And he’s a Western employee? 21 

A He’s a Western Refining rack manager. 22 

Q Had that been previously discussed prior to issuing Kevin 23 

Taddy this discipline? 24 

A Yeah, he was telling Steve, get control of your guys, we 25 
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can’t have this, this is a safety concern --  1 

 MS. ALONSO:  Objection, Your Honor.  That’s all hearsay.  2 

I move to strike all of that. 3 

 JUDGE McCARRICK:  Well, I’m not sure who she’s referring 4 

to as “he”.  Are you referring to Mr. Quinoes? 5 

 WITNESS:  He, Steve said that he --  6 

 JUDGE McCARRICK:  No, no, no.  I, who are you referring 7 

to? 8 

 WITNESS:  Joe Quinoes. 9 

 JUDGE McCARRICK:  Joe told -- 10 

 WITNESS:  Steve Curtright. 11 

 JUDGE McCARRICK:  Alright.  These are agents of the 12 

alleged Respondent.  I’ll allow it in as admissions. 13 

 MS. ALONSO:  Well, Your Honor, they are not being offered, 14 

we’re not offering those as against, against the company 15 

though. 16 

 MR. HIGH:  Then I would move to strike the question.  We 17 

have the question and she didn’t get to complete her answer. 18 

 JUDGE McCARRICK:  Alright.   19 

 MS. ALONSO:  Okay. 20 

Q Now Ms. Scott, you said that there were discussions prior 21 

-- there were discussions about a no trespass order.  Those 22 

occurred before October 26th, is that what you’re, is that your 23 

testimony? 24 

A Yeah, I mean, before he was written up, there were, yes. 25 
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Q Okay.  But I asked you the two specific reasons for the 1 

discipline.  The two reasons that Kevin Taddy was disciplined 2 

are noted on here and you say that there is another reason that 3 

he’s disciplined. 4 

A Correct. 5 

Q And what is that, as specific as you can be, what is the 6 

other reason that he is disciplined on October 26th?  For what 7 

other reason? 8 

A Well, it’s noted on here. 9 

Q Okay.  So then, the only two reasons are the unwelcome 10 

verbal conduct and destruction of company material?  Are those 11 

the only two reasons that he’s given this, given this write-up? 12 

 JUDGE McCARRICK:  Are these the only infractions, is that 13 

what you’re asking? 14 

 MS. ALONSO:  Right, yes.  If those are --  15 

 JUDGE McCARRICK:  Were there any other infractions he 16 

committed? 17 

 WITNESS:  No. 18 

Q Okay.   19 

 JUDGE McCARRICK:  So there were no other infractions? 20 

 WITNESS:  Correct. 21 

Q Okay.  Who informed you that -- so you instructed Eric 22 

Burnham to issue this to Kevin Taddy? 23 

A Correct. 24 

Q And prior to that, you had drafted this e-mail in General 25 
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Counsel’s 94, right? 1 

A Yes. 2 

Q Okay. 3 

A Yes. 4 

Q Who told you that Kevin Taddy blew up that day? 5 

A Steve Curtright called me after Joe Quinoes called him. 6 

Q Okay.  So Steve Curtright first called you.  And what did 7 

Steve say? 8 

A He told me about the situation. 9 

Q Okay.  What exactly did Steve Curtright tell you?  What 10 

was the situation? 11 

A Well, that Kevin Taddy lost it up at the rack and started 12 

screaming and yelling and throwing a tantrum and ripping things 13 

off of the wall, using profanity. 14 

Q And he said this was all at the rack? 15 

A Uh-huh. 16 

Q Okay.  17 

 JUDGE McCARRICK:  Yes? 18 

A It was at the driver’s room at the rack. 19 

Q Okay. 20 

A Ciniza rack. 21 

Q Okay.  So it was in the drivers’ room or it was in the 22 

rack? 23 

A It was in the drivers’ room outside the rack. 24 

Q Okay.   25 
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A Of the waiting room.  It’s not really -- there’s 1 

different terminologies for it. 2 

Q Okay.   3 

A It’s a waiting room that all the common carriers and 4 

drivers wait there to, for their turn to go to the rack. 5 

Q Okay.  Did you ask him who was in the area when it 6 

occurred? 7 

A Steve, an investigation took place.  There was an 8 

investigation. 9 

Q Okay.  Was that at the moment that Steve called you, that 10 

you initiated an investigation? 11 

A I contacted Colleen Redfearn and had her get together, get 12 

up there, get statements and try to figure out -- we had a 13 

guard’s notes of what had happened that morning. 14 

Q Okay. 15 

A And so Colleen started an investigation. 16 

Q Okay.  And she begun, did she begin that that day? 17 

A I believe so. 18 

Q And did this investigation occur before or after the 19 

discipline was issued to Kevin Taddy? 20 

A I believe he was suspended upon investigation. 21 

Q Okay.   22 

 MS. ALONSO:  Your Honor, I move for the admission of 23 

General Counsel’s 94. 24 

 JUDGE McCARRICK:  Any objection? 25 
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 MR. HIGH:  No objection. 1 

 JUDGE McCARRICK:  94 is received. 2 

(General Counsel’s Exhibit 94 is received into evidence) 3 

Q Now, when Steve Curtright called you and told you what had 4 

happened, I want you to give me exactly what Steve Curtright 5 

said Kevin Taddy did inside that break room that caused this 6 

disciplinary action. 7 

A I can’t tell you exactly what he said.  It happened in 8 

October.  I can tell you, I was told that he lost his cool, he 9 

was using profanity, he was carrying on, ripping things off the 10 

walls, throwing a tantrum. 11 

Q Okay.  Okay, Ms. Scott, I’m going to hand you -- well, 12 

before that though, you said that as soon as that occurred, 13 

then you instructed Colleen to conduct an investigation? 14 

A Correct. 15 

Q Okay.  And did she begin that investigation immediately? 16 

A I believe so. 17 

Q Okay.  And was that investigation completed before or 18 

after Kevin Taddy was suspended? 19 

A I think it was during his suspension. 20 

Q Okay.  And what was the result of that investigation? 21 

A That what the guard’s notes stated was accurate and true. 22 

Q Well, prior to this suspension though, what did you rely 23 

on to suspend him though?  What did you review to determine 24 

that Kevin Taddy should be suspended? 25 
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A The guard on duty wrote the situation down on his log 1 

notes and it went over to Joe and I, and Steve was given a copy 2 

of the guard’s notes of what had occurred. 3 

Q And did you review those notes? 4 

A I believe I did. 5 

Q Okay.  How were they sent to you? 6 

A I think it was, it was faxed to me. 7 

Q Okay.  What did, do you have any, other than, other than 8 

those guard reports, do you have any written statements from 9 

the guards? 10 

A I have their notes. 11 

Q Okay. 12 

 JUDGE McCARRICK:  No written statement? 13 

 WITNESS:  The guard, the guard, the guard logs. 14 

 JUDGE McCARRICK:  Do you have any statements? 15 

 WITNESS:  I don’t.   16 

Q Did you ask Steve to get statements from the guards? 17 

A I did later on. 18 

Q Okay.  And did --  19 

A I mean, I personally did. 20 

Q You asked the guards?  But this is after he had been 21 

suspended? 22 

A Correct. 23 

Q Okay.  And did the guards write statements for you? 24 

A What happened, the situation is, after the investigation 25 
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was done, Kevin Taddy called me and said he didn’t agree 1 

with the investigation.  He asked that I look into it further.  2 

I told him that I would.  And so what I did is, I tried to 3 

figure out were there others who were witnesses.  Colleen, I 4 

reviewed her investigation and in her investigation it didn’t 5 

show that she had, that she had even talked with the guard. 6 

Q Okay. 7 

A Okay? 8 

Q But my question --  9 

A So I, I went out, I was going to be in the area in a 10 

couple of weeks, so I went out there, like 5:00 in the morning.  11 

It was not -- Kevin was right, it wasn’t B. Begaye who was the 12 

guard on duty, it was Marcus.  I called him several times, 13 

asking him to return my call.  He would not, so finally when I 14 

was going to be up there, I located him and stood by the 15 

guardroom, I had his notes that he had written and I said 16 

explain to me what happened from your notes here.  And he 17 

talked with me about what happened.  Part of this write-up 18 

stated that Kevin had directed his comments directly to the 19 

guard and the guard said he was ranting and raving, I had to 20 

tell him to leave the guard --  21 

 MS. ALONSO:  Objection, Your Honor. 22 

A -- to leave the guardroom. 23 

 MS. ALONSO:  That’s all hearsay.  We’re not, I mean, first 24 

of all, I object because the witness is being non-responsive.  25 
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I mean, she’s, that was a yes, no question whether or not 1 

she secured --  2 

 JUDGE McCARRICK:  Sustained. 3 

 MS. ALONSO:  -- written-- 4 

 JUDGE McCARRICK:  Sustained. 5 

 MS. ALONSO:  -- statements. 6 

Q Okay.  So my question to you, Ms. Scott, is did you get 7 

written statements from the guards?  That’s a yes, no question. 8 

A We had the logs.   9 

Q Other than the logs, Ms. Scott, did you get any written 10 

statements? 11 

A Not, no. 12 

Q Okay.  Okay, so, backing up, you said that prior to 13 

issuing the discipline, Colleen had conducted the 14 

investigation? 15 

A Correct. 16 

Q And that warranted the suspension, so, afterwards though -17 

- 18 

A No. 19 

 MR. HIGH:  Objection to the form of the question. 20 

 JUDGE McCARRICK:  On what basis? 21 

 MR. HIGH:  Compound. 22 

 JUDGE McCARRICK:  I think all she got in was afterwards.  23 

Go ahead and re-ask the question. 24 

 MS. ALONSO:  Okay. 25 
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Q As part of Colleen’s investigation, was there, was all 1 

of that information included into Kevin Taddy’s personnel file? 2 

 JUDGE McCARRICK:  All of what information? 3 

Q Sorry, all, everything that Colleen did to conduct her 4 

investigation.  Were her notes included into, would they have 5 

been included into the personnel file? 6 

A I don’t think it would have gone in his personnel file.  I 7 

think it would have gone into her investigation file. 8 

Q Okay.  So, do you, have you reviewed her investigation 9 

file? 10 

A Yes. 11 

Q Okay.  What is in her investigation file, after you 12 

instructed her to conduct the investigation? 13 

A There were some written statements from some drivers who 14 

were in the guardroom.  There was a written statement from 15 

Kevin Taddy.  There was the guard’s notes of what occurred that 16 

night.  Let’s see, there was a summary of her investigation. 17 

Q Okay.  And did you review all of this after Kevin Taddy 18 

was suspended? 19 

A Yes. 20 

(General Counsel’s Exhibit 96 is marked for identification) 21 

Q Okay.  Ms. Scott, I’m handing you what’s been marked as 22 

General Counsel’s Exhibit 96. 23 

A Alright. 24 

 COURT REPORTER:  Can we go off the record for a second, 25 
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Your Honor? 1 

 JUDGE McCARRICK:  Off the record. 2 

(Off the record) 3 

DIRECT EXAMINATION CONTINUES 4 

Q BY MS. ALONSO:  Okay.  And Ms. Scott, did you write 5 

General Counsel’s Exhibit 96? 6 

A I did. 7 

Q Okay.  And this is an addendum regarding Kevin Taddy’s 8 

disciplinary record dated October 26. 9 

A Okay. 10 

 MR. HIGH:  General Counsel, can I get a copy? 11 

 MS. ALONSO:  Oh, yes certainly, I’m sorry. I think I gave 12 

you this one. 13 

 MR. HIGH:  Oh, I’m sorry.  My apologies. 14 

(Inaudible, attorneys discussing exhibit, voices too low) 15 

Q Okay, Ms. Scott, you conducted a supplemental 16 

investigation before you wrote this addendum, right? 17 

A I did. 18 

Q Okay.  And your investigation, your investigation 19 

consisted on written statements, talking directly to drivers, 20 

talking directly to the guard on duty and Kevin Taddy, right? 21 

A Correct. 22 

Q Okay.  And you also reviewed the activity logs from B. 23 

Begaye and Marcus, and I’m --  24 

A Apachzio. 25 
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Q Apachzio.  So you reviewed those activity logs, right? 1 

A Yes. 2 

Q Okay.  And you determined that Marcus was not the guard on 3 

duty that day -- I’m sorry -- 4 

A NO. 5 

Q -- that B. Begaye was not the security guard on duty the 6 

day that Kevin Taddy had his “blow up”. 7 

A That’s correct. 8 

Q Okay.  And in your addendum, you note that Marcus Apachzio 9 

was the security guard on duty, not B. Begaye? 10 

A Correct. 11 

Q Okay.  Then in your last paragraph, you note that Marcus 12 

said, Kevin’s inappropriate language was not directed directly 13 

to him, but he did create a hostile work environment? 14 

A Correct. 15 

Q Okay.  So, as part of your investigation, you reviewed the 16 

security logs? 17 

A Correct. 18 

Q Okay.   19 

 MS. ALONSO:  Your Honor, a moment off the record? 20 

 JUDGE McCARRICK:  Off the record. 21 

(Off the record) 22 

 JUDGE McCARRICK:  Back on the record. 23 

 MS. ALONSO:  Your Honor, before proceeding, I move for the 24 

admission of General Counsel’s 96. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

930 

 

 JUDGE McCARRICK:  Any objection? 1 

 MR. HIGH:  No objection. 2 

 JUDGE McCARRICK:  96 is received. 3 

(General Counsel’s Exhibit 96 is received into evidence) 4 

Q Now, Ms. Scott, let’s go ahead and take a look at General 5 

Counsel’s 96.   6 

A 96?   7 

Q Yes. 8 

A Okay. 9 

Q And when did you, when did you write this statement? 10 

A It was November sometime. 11 

 JUDGE McCARRICK:  I’m sorry, ma’am, November? 12 

 WITNESS:  November sometime. 13 

Q When?  Was it early November, late November? 14 

A Probably late November, ‘cause Kevin didn’t come to me 15 

protesting --  16 

 JUDGE McCARRICK:  Was it after the holiday?  Was it after 17 

Thanksgiving? 18 

 WITNESS:  No, it would have been before Thanksgiving, but 19 

probably just before Thanksgiving. 20 

Q Okay.  So before Thanksgiving? 21 

A Uh-huh. 22 

Q Why didn’t you date the record or the addendum? 23 

A I had talked to Kevin and told him that I would do an 24 

addendum for him in reference to the disciplinary action that 25 
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he had, so I was attaching this to the disciplinary action, 1 

which was dated 10-26, so it was an attachment to the 2 

disciplinary action. 3 

Q Okay.  But --  4 

A So it got attached to it. 5 

Q Right.  But why didn’t you date --  6 

A I don’t know. 7 

Q -- this particular addendum? 8 

A I don’t know. 9 

Q Okay.  Now, let’s go back and look at General Counsel’s 10 

95.  There is a note at the bottom with a date of November 2nd, 11 

2011. 12 

A Okay. 13 

Q What is that date? 14 

A I don’t know.  That’s Colleen’s, Redfearn’s writing and I 15 

don’t know what it is. 16 

Q Okay.  Now as part of your investigation, you spoke with a 17 

couple of drivers, right? 18 

A I spoke to David Townsend to see if there were some other 19 

-- Kevin’s main concern were two things.   20 

 JUDGE McCARRICK:  No ma’am, the question is --  21 

 MS. ALONSO:  Well, objection. 22 

 JUDGE McCARRICK:  -- did you speak to any drivers as part 23 

of your investigation? 24 

 WITNESS:  Oh.  Yes. 25 
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Q Okay.  And you spoke to Ray Dazhan as part of your 1 

investigation, right? 2 

A I don’t remember speaking to Ray. 3 

(General Counsel’s Exhibit 97 is marked for identification) 4 

Q Okay.  Well, let’s take a look at General Counsel’s 97. 5 

A Okay.   6 

Q This is a statement from Ray Dazhan.  Did you review this 7 

statement? 8 

A I reviewed it, yes. 9 

Q Okay.   10 

 JUDGE McCARRICK:  At what point in time ma’am?  Was this 11 

part of your investigation or in the original investigation? 12 

 WITNESS:  It was the original. 13 

 JUDGE McCARRICK:  By Ms. -- 14 

 WITNESS:  Colleen, uh-huh. 15 

Q And in this statement, Ray Dazhan writes that, “From my 16 

point of view, I do not see such things happen,” right? 17 

A Correct. 18 

Q Okay.  Why didn’t you talk to Ray Dazhan as part of your 19 

supplemental investigation? 20 

A Kevin, when he came back and asked me to review, there 21 

were two concerns he had and I was addressing his two concerns.  22 

One, that he didn’t specifically, verbally attack the guard and 23 

the other was that it was the wrong guard. 24 

Q Okay.  Now, if Ray Dazhan saw, or was an eyewitness to 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

933 

 

that, why wouldn’t you speak with him to confirm those two 1 

matters? 2 

A I already had, I already had his statement here. 3 

Q Uh-huh. 4 

A I had his statement, I knew what his statement was. 5 

Q Okay.  And you already had the guard’s notes at that time? 6 

A Uh-huh. 7 

Q Okay.   8 

 MS. ALONSO:  Your Honor, I move for the admission of 9 

General Counsel’s 97. 10 

 JUDGE McCARRICK:  Any objection? 11 

 MR. HIGH:  Not to the admission as part of the 12 

investigation, but not with respect to the truth of the matter 13 

asserted, other than the fact it was part of the investigation 14 

and on that basis I have no objection. 15 

 JUDGE McCARRICK:  Alright. 16 

 MS. ALONSO:  Well, Your Honor, and these are business -- 17 

I’m offering them as business records. 18 

 JUDGE McCARRICK:  Yeah, I’m receiving them as such, it 19 

will come in. 20 

 MS. ALONSO:  Okay. 21 

(General Counsel’s Exhibit 97 is received into evidence) 22 

(General Counsel’s Exhibit 98 is marked for identification) 23 

Q Now, I’m handing you what’s been marked as General 24 

Counsel’s Exhibit 98. 25 
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A Okay.   1 

Q Go ahead and review that.  Now, Ms. Scott, is this another 2 

statement that you relied on in your investigation, in your 3 

supplemental investigation? 4 

A Yeah, I believe that I found out that Shawn Hale was there 5 

and asked him to do a statement for me. 6 

Q Okay.  And the statement written by Shawn Hale, this is on 7 

November 4th, right? 8 

A Correct. 9 

Q Okay.  And he’s describing in this statement, the incident 10 

between Kevin Taddy and the security guard on duty that day? 11 

A Correct. 12 

Q Okay.  And he states that “a male security officer --  13 

 JUDGE McCARRICK:  The document will speak for itself. 14 

 MS. ALONSO:  Okay. 15 

 JUDGE McCARRICK:  I mean, you can ask questions about it, 16 

I’m just saying you don’t need to read, you don’t need to read 17 

it. 18 

 MS. ALONSO:  Okay. 19 

Q Now, did you ask Shawn Hale to write this statement to 20 

confirm whether Kevin Taddy had directed any inappropriate 21 

language towards the security guard? 22 

A I asked Shawn Hale to write a statement of the events as 23 

he saw them occur. 24 

Q Okay.  And what did you determine after you read this 25 
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statement -- after you read Shawn Hale’s statement? 1 

A Well --  2 

Q Did it confirm that Kevin Taddy had directed certain 3 

language toward the security guard? 4 

A It made me question it. 5 

Q And that’s because he did not confirm that? 6 

A That’s correct. 7 

Q Okay.  And why else did you question the disciplinary 8 

action based on this statement? 9 

A I can’t see anything else that I questioned based on the 10 

statement. 11 

Q Okay.  Now did you go back -- why didn’t you go back and 12 

talk to Ray Dazhan in your supplemental investigation, if you 13 

had a doubt in your mind about the disciplinary action? 14 

A I already had his statement, so I knew what his statement 15 

was.  And like I said, there were two issues Kevin had with the 16 

investigation. 17 

Q But --  18 

A I was looking, I told him I’d look into those issues for 19 

him, which I did. 20 

Q Now Ray Dazhan’s statement though, did that also make you 21 

question that disciplinary action issued to Kevin Taddy on 22 

October 26th? 23 

A Well, I mean, the guard asked him to leave.  He asked him, 24 

guards don’t ask drivers to leave the -- 25 
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 MS. ALONSO:  Objection, Your Honor.  That calls --  1 

A Okay. 2 

 MS. ALONSO:  She’s speculating, the witness is speculating 3 

as to --  4 

A Okay. 5 

 MS. ALONSO:  -- what the guards generally do, not what the 6 

guard did in this situation. 7 

 JUDGE McCARRICK:  Sustained. 8 

Q Okay.  So, there are two reasons that Kevin Taddy was 9 

disciplined on the 36th [sic], right?  On October 36 [sic]? 10 

 JUDGE McCARRICK:  26th? 11 

A Yes -- 12 

 MS. ALONSO:  Sorry, Your Honor, October 26th. 13 

Q Right? 14 

A Yes. 15 

Q Okay.  And in the write-up, it is for verbally assaulting 16 

the guard B. Begaye.  And these two statements did not confirm 17 

that, did they? 18 

A That’s correct. 19 

Q Okay.  And so you had questioned the legitimacy of this 20 

discipline on October 26th, right? 21 

A For verbally assaulting directly to the guard, correct. 22 

Q Right.  And then you also reviewed -- well, what, you 23 

wrote, by the time you wrote your addendum though, had you 24 

completed the investigation?  Was that, that was the end of 25 
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everything? 1 

A I had talked to Kevin Taddy.  2 

Q Uh-huh. 3 

A He admitted to me that he lost his cool that day, he was 4 

wrong --  5 

 MS. ALONSO:  Objection, Your Honor, hearsay.  This witness 6 

is being non-responsive. 7 

 JUDGE McCARRICK:  It’s non-responsive, sustained. 8 

 WITNESS:  Okay. 9 

 JUDGE McCARRICK:  Just answer the question. 10 

 WITNESS:  I’m sorry. 11 

Q Okay.  When you wrote this addendum, did that bring the 12 

investigation to a complete end? 13 

A Yes. 14 

Q Okay.  And you think that that was before, that was before 15 

the holiday, so before Thanksgiving weekend? 16 

A I believe so, yes. 17 

Q Okay.  And Thanksgiving weekend would have been November 18 

23rd, is that --  19 

A I just remember, I had a hard time getting a hold of 20 

Kevin.  I called his --  21 

Q Okay, but --  22 

 JUDGE McCARRICK:  It would have been November 24, 2011. 23 

Q Okay.  So on November 24th, your investigation was already 24 

complete, correct? 25 
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A I believe so, yes. 1 

Q Is that yes or no? 2 

 JUDGE McCARRICK:  She said yes. 3 

Q Okay.  4 

(General Counsel’s Exhibit 99 is marked for identification) 5 

Q Now, you had already completed your investigation, but I’m 6 

going to hand you what’s been marked as General Counsel’s 99. 7 

A Alright.   8 

Q Alright, Ms. Scott. 9 

A Okay. 10 

Q So on the 24th you completed your investigation, but you 11 

were still getting statements from other drivers, right? 12 

A I had talked -- 13 

Q Right, Ms. Scott? 14 

A Yes. 15 

Q Okay.  And you got a statement from another driver after 16 

you completed your investigation, correct? 17 

A A written statement from him. 18 

Q Right.  Okay.  And that driver is Martin Guillen? 19 

A Yes.  20 

Q Okay.  Why were you still investigating the case or why 21 

were you still trying to get statements if the investigation 22 

had already been complete? 23 

A I probably -- well I know I talked with him over the phone 24 

and I asked him to write up what he had told me on the phone 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

939 

 

and it probably took a few days for him to scan it over to 1 

me. 2 

Q When did you talk to him on the phone? 3 

A I don’t remember. 4 

Q Did you --  5 

A Probably, probably a few days before this. 6 

Q Okay.  Did you create notes of that? 7 

A I would have. 8 

Q Now are you very sure that you spoke to him on the phone 9 

or are you speculating? 10 

A I believe I talked with him on the phone, yes. 11 

Q Okay. 12 

A And asked him to write me a statement and get it over to 13 

me. 14 

Q Okay.  Where are your notes of your conversation with 15 

Martin Guillen? 16 

A I have, I’ve got a Kevin Taddy file, it’s probably in the 17 

Kevin Taddy file. 18 

Q Okay. 19 

 MS. ALONSO:  Your Honor, I’m requesting that those notes 20 

be produced.  We haven’t received them.  As well as the Kevin 21 

Taddy file that Ms. Scott just referenced. 22 

 JUDGE McCARRICK:  I’m not sure what you’re asking for.  Be 23 

more specific. 24 

 MS. ALONSO:  Yeah, she just mentioned a Kevin Taddy file -25 
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-  1 

 JUDGE McCARRICK:  That she has maintained? 2 

 WITNESS:  It might be.  I mean, I’ve got a file folder and 3 

I probably have it in my computer.  I’ll have to go in my 4 

computer and look for it. 5 

 JUDGE McCARRICK:  Alright.  What other file are you 6 

referring to? 7 

 MS. ALONSO:  That specific file, the one that she just 8 

referenced. 9 

 JUDGE McCARRICK:  Just that file? 10 

 MS. ALONSO:  Yeah. 11 

 JUDGE McCARRICK:  That needs to be --  12 

 MS. ALONSO:  And she said that her notes from her 13 

conversation with Martin Guillen -- 14 

 JUDGE McCARRICK:  That needs to be --  15 

 MS. ALONSO:  -- are in there. 16 

 JUDGE McCARRICK:  That needs to be produced, along with 17 

what I referred to yesterday, any of Ms. Redfearn’s files.  I 18 

think we’re able to contact her yet? 19 

 WITNESS:  I was.  I was.  She’s going to work with us, 20 

she’s going to go over to the office and try to find them. 21 

 JUDGE McCARRICK:  Thank you. 22 

Q Now, Ms. Scott, you just mentioned some computer files 23 

about Kevin Taddy. 24 

A Okay.  Okay. 25 
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Q Do you have any similar documents on your computer with 1 

anybody else that has been disciplined and is now a part of 2 

this case? 3 

A I don’t know if I do or not. 4 

Q Okay. 5 

A I might.  I might. 6 

Q For who? 7 

A I don’t know.  I’ll have to go through.  I did go through, 8 

I did go through my files looking for all of your information.  9 

There was a Kevin Taddy file folder and I, most of this stuff 10 

came out of the Kevin Taddy file folder.  I might have another 11 

document in my computer. 12 

Q Okay. 13 

 MS. ALONSO:  Your Honor, to the extent that those 14 

documents do exist, we ask that they be produced, as well. 15 

 JUDGE McCARRICK:  They should be produced.  They are 16 

responsive to the subpoena. 17 

Q Now, Ms. Scott, what is it about -- we just reviewed two 18 

statements, one from Ray Dazhan, another one from Shawn Hale, 19 

and these two statements, you still had a doubt in your mind as 20 

to the legitimacy of that, the write-up on October 26th, so what 21 

is it about the statement on November 24th that confirmed that 22 

discipline on October 26th?  What is it Martin Guillen told you 23 

that made you think that that was a legitimate discipline? 24 

A Well, I had a couple of statements that validated the 25 
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guard’s notes. 1 

Q What do you mean a couple of statements? 2 

A From the drivers. 3 

Q Aside from these statements? 4 

A I think there is one more. 5 

Q Where is -- okay. 6 

A Isn’t there one more? 7 

Q Is that (inaudible, talking over each other) 8 

A Excuse me? 9 

Q Is that -- 10 

A I think there’s one more. 11 

Q Okay.  Who wrote it? 12 

A I’d have to look, I don’t know. 13 

Q Okay.   14 

A Seems like I had a couple saying one thing and a couple 15 

saying another thing and then talking to Kevin about what 16 

happened. 17 

Q Okay.   18 

 MS. ALONSO:  And Your Honor, as well, you know that fourth 19 

statement that she just referenced has not been produced.  The 20 

General Counsel has not seen that, so we’re also asking for 21 

that --  22 

 JUDGE McCARRICK:  If there is such a statement in 23 

existence, it needs to be produced. 24 

 WITNESS:  Alright. 25 
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Q Okay.  So let’s focus on the written statement that we 1 

do have before us right now and that’s by Martin Guillen. 2 

A Okay. 3 

Q Now what specifically about this confirmed that Kevin 4 

Taddy had verbally assaulted B. Begaye? 5 

A Okay. 6 

Q And I want you to be very specific, as specific as 7 

pointing me to, you know, the portions of this statement. 8 

A It doesn’t say that he assaulted Marcus verbally, 9 

verbally. 10 

Q Does it say that he assaulted B. Begaye? 11 

A It does not. 12 

Q Okay.  Did he ever tell you that in person? 13 

 JUDGE McCARRICK:  Who? 14 

Q Sorry, this is Martin Guillen.  Did he ever say that? 15 

A No. 16 

Q Okay.  Did he ever say that Kevin Taddy had assaulted 17 

Marcus? 18 

A No. 19 

Q Okay.   20 

 MS. ALONSO:  Your Honor, I move for the admission of 21 

General Counsel’s 99. 22 

 JUDGE McCARRICK:  Any objection? 23 

 MR. HIGH:  No objection. 24 

 JUDGE McCARRICK:  I don’t believe 98 has been moved into 25 
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evidence. 1 

 MS. ALONSO:  Your Honor, I would, then I would move for 2 

the admission of that as well. 3 

 JUDGE McCARRICK:  Any objection to 98? 4 

 MR. HIGH:  No objection, Your Honor. 5 

 JUDGE McCARRICK:  98 and 99 are both received. 6 

(General Counsel’s Exhibits 98 and 99 are received into 7 

evidence) 8 

Q Now, let’s look at the end of Martin Guillen’s statement.  9 

And Martin Guillen said that he was on the phone with dispatch. 10 

 JUDGE McCARRICK:  I’m sorry, where, where are you 11 

referring to at? 12 

 MS. ALONSO:  General Counsel’s --  13 

 JUDGE McCARRICK:  Yeah, I know, I know, but where --  14 

 MS. ALONSO:  The very last sentence of the statement. 15 

 JUDGE McCARRICK:  Uh-huh, I see. 16 

Q Okay.  So in the very last sentence, Martin Guillen has 17 

noted that he was on the phone with dispatch and Robin Murphy, 18 

is that right, Ms. Scott? 19 

 JUDGE McCARRICK:  The document speaks for itself. 20 

A Correct, yes, yes. 21 

Q So if Mr. Guillen was on the phone, did you question if he 22 

accurately overheard a griefing that he claims he did in this 23 

statement? 24 

A No. 25 
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Q That didn’t, you didn’t question it? 1 

A No. 2 

Q Now, Ms. Scott, let’s go back to General Counsel’s 96 and 3 

this is the memorandum that you wrote.  Now the last statement 4 

that you received was on November, or is dated November 25th, 5 

2011. 6 

A Okay. 7 

Q But how did that come into your possession? 8 

A I think it was a fax. 9 

Q Okay.  Are you guessing or you’re very sure that it was a 10 

fax? 11 

A I believe it was a fax. 12 

Q Okay.  Was there a confirmation sheet? 13 

A I don’t know. 14 

Q Okay.  Because, Ms. Scott, there is nothing on here that 15 

has anything printed. 16 

A Okay. 17 

Q As it being a fax, right? 18 

 JUDGE McCARRICK:  The document so reflects. 19 

 MS. ALONSO:  Okay. 20 

Q So -- 21 

A No. 22 

Q So is there, did it come to you in a fax or did it come to 23 

you in another way? 24 

A I believe it came across as a fax. 25 
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Q Okay.  Do you remember if there was a cover sheet? 1 

A I don’t remember. 2 

Q Okay.  Now what file did you maintain this statement?  Did 3 

you maintain it in an, in an investigation file? 4 

A It would be in, in the Kevin Taddy file. 5 

Q Okay.   6 

 JUDGE McCARRICK:  The separate investigation files you 7 

referred to that you maintained? 8 

 WITNESS:  Yes. 9 

Q Okay.  So this statement is dated November 25th and that’s 10 

nearly a month after --  11 

A Uh-huh. 12 

Q -- the initial investigation.  Sorry, the initial write-13 

up. 14 

A Correct. 15 

Q Okay.  Why did it take so long to complete that 16 

investigation? 17 

A Well, I don’t think Kevin Taddy came to me even asking me 18 

for, to pursue it for a couple of weeks. 19 

Q But, is it standard to conduct, to take that period of 20 

time for supplemental investigations? 21 

A I had, I had a hard time getting a hold of people.  I 22 

wanted, the guard wasn’t returning my call, I had to actually 23 

have a trip up there to talk with him, yeah. 24 

Q Okay.  And then, and the guard that you spoke with was, 25 
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which one did you speak --  1 

A Marcus. 2 

Q Okay.  Did you also speak to B. Begaye? 3 

A I didn’t because he wasn’t part of it. 4 

Q Okay.   5 

(General Counsel’s Exhibit 100 is marked for identification) 6 

Q Okay.  I’m handing you what’s been marked as General 7 

Counsel’s Exhibit 100.   8 

A Okay.   9 

Q And is this the activity log that you were able to review? 10 

A Yes. 11 

Q Okay. 12 

 MS. ALONSO:  Your Honor, I move for the admission of 13 

General Counsel’s 100. 14 

 MR. HIGH:  No objection. 15 

 JUDGE McCARRICK:  100 is received. 16 

(General Counsel’s Exhibit 100 is received into evidence) 17 

Q Now you said that these security logs confirm that Kevin 18 

Taddy -- what did these activity logs tell you to confirm that 19 

discipline? 20 

A That Kevin had lost it at the guard shack and was using 21 

offensive language and ripping down posters and ranting and 22 

raving. 23 

Q Okay.  In this statement though, and I believe this is the 24 

one from Marcus, at 3:40 he writes that, “Kevin from 25 
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Albuquerque Western driver came into the main guard shack 1 

and started using, parenthesis, f-word and said everybody 2 

around here were, parenthesis, p-word.”  Then at 3:55 he also 3 

writes a short summary, claiming that “Albuquerque driver came 4 

back inside in guard shack and started ripping posters that 5 

were posted on the wall off and I, Apachzio, told Kevin not to 6 

be doing that.  Then he turned around and told me they do that 7 

to us too and I, Apachzio, told Kevin that he’s destroying the 8 

company property and told him to go out and wait in his truck 9 

for his load -- for his turn to load up, when it’s his turn, so 10 

he, Kevin, went outside and got in his truck.”  Okay.  And you 11 

got verbal assault from that? 12 

A He, he was using language he shouldn’t.  He was yelling, 13 

he was carrying on. 14 

 JUDGE McCARRICK:  The question is, did you --  15 

 WITNESS:  Yes, yes. 16 

 JUDGE McCARRICK:  -- infer from this that he --  17 

 WITNESS:  Yes. 18 

 JUDGE McCARRICK:  -- assaulted the guard? 19 

 WITNESS:  Yes, I did. 20 

Q Okay.   21 

A I did. 22 

Q And what specifically led you to conclude that this was 23 

verbal assault? 24 

A The language. 25 
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Q Okay.  But here, security guard, Apachzio, doesn’t note 1 

that or doesn’t say anything about verbal assault, right? 2 

A Correct. 3 

Q Okay.  And he doesn’t say that Kevin Taddy used or created 4 

a hostile work environment, either? 5 

A Correct. 6 

Q Okay.  And he doesn’t say that this language was directed 7 

at him, right? 8 

A Correct. 9 

Q Okay.   10 

 MS. ALONSO:  Your Honor, I believe I may have moved for 11 

admission, but if not, I’m doing that now. 12 

 JUDGE McCARRICK:  It will be received. 13 

 MS. ALONSO:  Okay. 14 

 JUDGE McCARRICK:  It’s 100, GC-100. 15 

(General Counsel’s Exhibit 101 is marked for identification) 16 

Q I’m handing you what’s been marked as General Counsel’s 17 

101.  Okay, Ms. Scott, is this another report that you reviewed 18 

as part of your supplemental investigation? 19 

A Yes. 20 

Q And here, this is a report from B. Begaye and at 3:50 21 

there is a small asterisk noted on the side and it reads that, 22 

“Western driver Kevin came into guard shack telling, talking 23 

inappropriate language and ripping union, non-union posters off 24 

walls s/o Apachzio asked Kevin to leave building and sit in his 25 
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truck.  The driver did so.”  Right? 1 

A Yes. 2 

Q Okay.  B. Begaye does not say anything about verbal 3 

assault, does he, or is it a she or a he? 4 

A I don’t know if it’s a woman. 5 

Q Well, B. Begaye does not note anything about verbal 6 

assault, right? 7 

A That is correct. 8 

Q And B. Begaye does not note any drivers in the area who 9 

had been verbally assaulted? 10 

A Correct. 11 

Q Okay.   12 

 JUDGE McCARRICK:  Was B. Begaye even present during any of 13 

this? 14 

 WITNESS:  Not that I know of. 15 

 MS. ALONSO:  Well, and Your Honor, these are B. Begaye’s 16 

notes. 17 

 JUDGE McCARRICK:  Well, I understand it, but he may simply 18 

have been reporting what he was told. 19 

 MS. ALONSO:  Right. 20 

 JUDGE McCARRICK:  If he wasn’t present during this, it’s 21 

fairly, you know, unreliable. 22 

Q And did you, did you ever speak directly with B. Begaye? 23 

A I didn’t. 24 

Q Okay.  Which you only spoke to Marcus? 25 
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A Correct. 1 

Q Okay.  And let’s go back and --  2 

 MS. ALONSO:  Your Honor, I move for the admission of 3 

General Counsel’s 101. 4 

 JUDGE McCARRICK:  Any objection? 5 

 MR. HIGH:  No objection. 6 

 JUDGE McCARRICK:  101 is received. 7 

(General Counsel’s Exhibit 101 is received into evidence) 8 

Q Now B. Begaye was on duty that night, right? 9 

A Yes. 10 

Q And if there was a hostile or some type of a heated 11 

argument, are the guards, do the guards call each other on some 12 

type of CB radio to report to a scene that they need assistance 13 

with? 14 

A I don’t know. 15 

Q Okay.  Well, in going back to General Counsel’s 100, after 16 

reviewing this, did you determine that Marcus was the officer 17 

directly involved with Kevin Taddy? 18 

A Yes. 19 

Q Okay.  And in this report, the, Marcus doesn’t note that 20 

there were any drivers in the area who felt intimidated, right? 21 

A Correct. 22 

Q Okay.  Now, Ms. Scott, are there any surveillance cameras 23 

in the guard shack? 24 

A I don’t know. 25 
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Q Okay.  Did you inquire as part of your investigation? 1 

A No.  No. 2 

Q So going back to the memorandum, the addendum that you did 3 

write, and that’s on General Counsel’s 96 --  4 

A Okay. 5 

Q -- so we have the two reports that you, that you created 6 

before writing this addendum and on neither report is there, 7 

neither report contains anything about employees who have, who 8 

felt intimidated, correct? 9 

A Correct. 10 

Q Okay.  So here you, in GC-96 though, you conclude that 11 

Kevin Taddy did create a hostile work environment, right? 12 

A Correct. 13 

Q So is Kevin Taddy written up for verbal assault or is he, 14 

is the write-up for a hostile work environment, creating a 15 

hostile work environment? 16 

A The write-up states that he is written up for unwelcome 17 

verbal, physical conduct and destruction of company property. 18 

Q Okay.  And then through your addendum you added that it 19 

was also for creating a hostile work environment? 20 

A Correct. 21 

Q Okay.  Who did he create a hostile work environment for? 22 

A For anybody who was in that guard area. 23 

Q Okay.  And did you talk --  24 

 JUDGE McCARRICK:  By doing what, ma’am? 25 
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 WITNESS:  By using, by using language, tearing things 1 

off, ranting and raving. 2 

 JUDGE McCARRICK:  So using foul language is considered, 3 

for a truck driver, to be creating a hostile work environment? 4 

 WITNESS:  To me, yes, it is.  In Wholesale, in Wholesale -5 

-  6 

 JUDGE McCARRICK:  You never heard, you never heard truck 7 

drivers among themselves just using --  8 

 WITNESS:  We don’t --  9 

 JUDGE McCARRICK:  -- using vulgar language? 10 

 WITNESS:  We don’t allow it, it’s unprofessional. 11 

 JUDGE McCARRICK:  Alright. 12 

Q Okay.   13 

 MS. ALONSO:  And Your Honor, I move for the admission of, 14 

I believe both reports have now been admitted? 15 

 JUDGE McCARRICK:  Everything has been admitted up to this 16 

point. 17 

 MS. ALONSO:  Okay.   18 

 JUDGE McCARRICK:  Are you getting into another subject or 19 

are we still dealing with the Taddy discipline? 20 

 MS. ALONSO:  I’m, I have one final document on the Taddy 21 

discipline, Your Honor, and then afterwards, I’ll go on to 22 

another topic. 23 

 JUDGE McCARRICK:  Go ahead. 24 

 MS. ALONSO:  Okay. 25 
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 JUDGE McCARRICK:  I was thinking we’ll break for lunch 1 

after you get these exhibits in. 2 

 MS. ALONSO:  Okay. 3 

(General Counsel’s Exhibit 102 is marked for identification) 4 

Q Alright, Ms. Scott, I’m handing you what’s been marked as 5 

General Counsel’s Exhibit 102. 6 

A Okay. 7 

Q Ms. Scott, do you recognize this letter? 8 

A Yes. 9 

Q Who wrote it? 10 

A Kevin Taddy. 11 

Q Okay.  And is this his letter of rebuttal? 12 

A Yes. 13 

Q Was this kept in his file? 14 

A Yes. 15 

Q Okay. 16 

 MS. ALONSO:  Your Honor, I move for the admission of 17 

General Counsel’s 102. 18 

 MR. HIGH:  No objection. 19 

 JUDGE McCARRICK:  Alright.  102 is received. 20 

(General Counsel’s Exhibit 102 is received into evidence) 21 

 MS. ALONSO:  Okay.  Your Honor, and that’s it for this 22 

topic. 23 

 JUDGE McCARRICK:  Alright.  It’s a good point to break.  24 

It’s five minutes to 12.  Let’s take a break till 1:15.  Off 25 
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the record. 1 

(Off the record) 2 

 JUDGE McCARRICK:  We are back on the record.  Just remind, 3 

Ms. Scott, she’s still under oath. 4 

 WITNESS:  Okay. 5 

 JUDGE McCARRICK:  Alright, Ms. Alonso? 6 

 MS. ALONSO:  Okay. 7 

DIRECT EXAMINATION CONTINUES 8 

Q BY MS. ALONSO:  Alright, Ms. Scott, you are familiar with 9 

the Western driver named Obie Frazier, correct? 10 

A Yes. 11 

Q And Obie Frazier is a driver who works in, from the 12 

Bloomfield terminal? 13 

A Yes. 14 

 JUDGE McCARRICK:  I’ve heard that -- just for my 15 

edification, I’ve heard, I know where Gallup is, I mean, I know 16 

where El Paso is and I know where Albuquerque is, where is 17 

Bloomfield?  Anybody can respond. 18 

 WITNESS:  It’s in the four corners.  It’s in the four 19 

corners. 20 

 JUDGE McCARRICK:  Okay.  So it’s northwest --  21 

 MR. ORTEGA:  You go to (inaudible), head north on 550 22 

about 140 miles up to the Farmington, Bloomfield area. 23 

 JUDGE McCARRICK:  Okay.  So it’s northwest? 24 

 JUDGE McCARRICK:  Right. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

956 

 

 MR. ORTEGA:  It’s northwest and south of Durango, 1 

Colorado. 2 

 MS. ALONSO:  It’s south of Durango. 3 

 JUDGE McCARRICK:  Okay.  I know where that is. 4 

 MR. GIANNOPOULOS:  The four corners would be Utah, 5 

Colorado, New Mexico and Arizona.   6 

 JUDGE McCARRICK:  Right.  By Mesa Verde then.  Yeah, okay.  7 

Thank you. 8 

DIRECT EXAMINATION CONTINUES 9 

Q BY MS. ALONSO:  Okay.  So Obie Frazier is a driver at the 10 

Bloomfield terminal? 11 

A Correct. 12 

Q And Colleen Redfearn is the former HR generalist or was 13 

the former HR generalist for the Bloomfield terminal? 14 

A Correct. 15 

Q Okay.  On September 23rd of 2011, Frazier was, Mr. Frazier 16 

was summoned to Ms. Colleen Redfearn’s office, right? 17 

A I don’t know. 18 

Q Okay. 19 

 JUDGE McCARRICK:  You’re unsure of the date ma’am? 20 

 WITNESS:  Yeah, I’m not sure, I don’t know what this is 21 

about, so --  22 

Q Okay. 23 

 WITNESS:  -- I don’t know. 24 

Q Do you remember in September of 2011 issuing a discipline 25 
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to Obie Frazier? 1 

A In reference to? 2 

Q Well, do you remember issuing a discipline to Obie Frazier 3 

in September of 2011? 4 

A September?  No. 5 

Q Okay.  Do you remember in September a time where Obie 6 

Frazier was summoned to the office to meet with you, Colleen 7 

Redfearn, Lynn Milton and another driver named Bill Taylor 8 

being present? 9 

A Okay.  It wasn’t disciplinary. 10 

Q But do you remember --  11 

A Yes, yes. 12 

Q Okay. 13 

A I know what you’re talking about now. 14 

Q Okay.  Okay.  So Mr. Frazier was summoned to the office 15 

and is that Ms., or is that Colleen Redfearn’s office where he 16 

was summoned? 17 

A Yes. 18 

Q Okay.  And I’ll just -- let me know that these are all the 19 

individuals who were present. 20 

A Okay. 21 

Q You, Colleen, Lynn Milton and Obie Frazier were present, 22 

correct? 23 

A And there is another individual. 24 

Q And a driver named Billy Taylor? 25 
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A Yes. 1 

Q Okay.  And who is Lynn Milton? 2 

A Lynn Milton is a supervisor of that terminal. 3 

Q Okay.  And who is, and Colleen Redfearn was the HR 4 

generalist? 5 

A Yes. 6 

Q And Obie Frazier requested that Billy Taylor participate 7 

in that meeting, right? 8 

A Yes. 9 

Q Okay.  And during that meeting, you instructed Colleen 10 

Redfearn to discipline Obie Frazier? 11 

A No. 12 

Q Okay.  You instructed Colleen Redfearn to tell Obie 13 

Frazier that he had been talking to drivers at the loading 14 

rack, right? 15 

A No. 16 

Q Okay.  What did you instruct --  17 

A I didn’t instruct her to do anything.  I did the talking. 18 

Q You did all the talking? 19 

A Uh-huh. 20 

Q Okay.   21 

A Yes. 22 

Q Okay.  And what did you -- well, prior to bringing Obie 23 

Frazier to the office, what did you do to, what caused him 24 

being summoned to the office? 25 
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A Some drivers had gone to Lynn Milton complaining that 1 

he was soliciting for the union out at the rack. 2 

Q Okay.  And Lynn Milton then communicated that to you? 3 

A Yes. 4 

Q How did he do that? 5 

A I was there for a funeral and he asked that after the 6 

funeral we bring Obie in and talk with him because of these 7 

drivers complaining about him soliciting for the union out at 8 

the rack. 9 

Q Okay.  And did you -- what did you ask Mr. Milton about 10 

those drivers? 11 

A I just talked to him about the rules and what was accepted 12 

and what was not. 13 

Q No, Milton --  14 

A It was a verbal. 15 

Q -- the supervisor --  16 

A Oh. 17 

Q -- what did you ask him about what the drivers had said? 18 

A I asked them where, when, what was said, yes. 19 

Q Okay.  Did you speak to any of the drivers directly or you 20 

only spoke to Lynn Milton? 21 

A I spoke to Lynn Milton. 22 

Q Okay.  What did he say in response to your question? 23 

A That it was at the rack.  It was while they were on 24 

company time and that the drivers were concerned that it was 25 
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going to be a safety issue and they were going to have 1 

incidents because of him disturbing them at the rack. 2 

Q Okay.  So you asked where and when.  Did you ask who made 3 

those statements about Obie Frazier? 4 

A I’m sure I did. 5 

Q Okay.  Did you write all that down? 6 

A I didn’t. 7 

Q You didn’t take any file --  8 

A No. 9 

Q -- you didn’t take any notes of that? 10 

A No, this was just a verbal. 11 

Q Okay. 12 

A It wasn’t a serious infraction, I was just talking to him. 13 

Q Now, is the plant at Bloomfield, or is the terminal at 14 

Bloomfield a safety sensitive area? 15 

A Yes. 16 

Q Okay.  Now, how long, I mean, how long after you spoke 17 

with Lynn Milton about these complaints did you have Obie 18 

Frazier summoned into the office? 19 

A That day. 20 

Q Okay. 21 

A I was up there, he talked with me, we agreed that we would 22 

bring him in in the afternoon after the funeral to talk to him. 23 

Q Okay.  And did you want, and did you, you didn’t speak to 24 

any drivers directly? 25 
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A No. 1 

Q And you told, at that meeting with Obie Frazier, you told 2 

him the reason for his discipline was for talking to drivers at 3 

the loading rack, right? 4 

A It wasn’t discipline.  I was doing a verbal. 5 

 JUDGE McCARRICK:  Ma’am, could a verbal have led to 6 

further discipline? 7 

 WITNESS:  If it was ongoing. 8 

Q Okay.  So what was, what was the reason for that verbal 9 

then?  What words did you tell Mr. Frazier? 10 

A I let him know that some drivers had brought to Lynn’s 11 

attention that he was soliciting for the union out at the rack 12 

on company time and in safety sensitive areas and he needed to 13 

quit doing that. 14 

Q Okay.   15 

 JUDGE McCARRICK:  Did Mr. Milton describe the nature of 16 

the solicitation to you? 17 

 WITNESS:  He was, it was my understanding he was trying to 18 

get them to sign authorization cards. 19 

 JUDGE McCARRICK:  Is that what Mr. Milton said? 20 

 WITNESS:  Yes. 21 

Q Okay.  And what else did Milton tell you, what else, what 22 

other type of solicitation was going on at the rack? 23 

A That was it. 24 

Q Okay.  And he told you that they were work authorization 25 
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cards or is that something you assumed? 1 

A No, we had the discussion about authorization cards. 2 

Q Did you ever try to locate the solicitation cards that he 3 

tried getting other drivers to sign? 4 

A No, no. 5 

Q Okay.  Now do you know if there are surveillance cameras 6 

at the rack in --  7 

A I don’t know. 8 

Q Did you ask which rack he had been engaged in this 9 

activity? 10 

A It was at the Bloomfield, Bloomfield area. 11 

Q Did you inquire as to whether it occurred at any other --  12 

A No. 13 

Q -- rack? 14 

A No. 15 

Q Okay.  Did you ask Milton if he saw the cards? 16 

A No. 17 

Q Okay.  Did Milton ever, did he tell you he saw Obie or Mr. 18 

Frazier soliciting signatures on cards at the rack? 19 

A No. 20 

Q Okay.  Did you have any eyewitnesses of that? 21 

A No, no. 22 

(General Counsel’s Exhibits 103 and 104 are marked for 23 

identification) 24 

Q Okay, Ms. Scott, I’m going to hand you what’s been marked 25 
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as General Counsel’s --  1 

A Alright. 2 

Q -- Exhibit 103 -- 3 

A Okay. 4 

Q -- and 104.   5 

A Okay. 6 

Q Start with 103.  Okay, Ms. Scott, let’s start with General 7 

--  8 

A Okay. 9 

Q -- Counsel’s 103.   10 

A Alright.  I’m reading. 11 

Q Now General Counsel’s 103 is an e-mail that you wrote on 12 

October 10th, 2011 to Colleen Redfearn followed by a few other 13 

e-mails.  Go ahead a take a moment to --  14 

A Okay. 15 

Q -- review that. 16 

A Okay.   17 

Q Alright.  Did you send this e-mail? 18 

A Yes. 19 

Q And receive the others? 20 

A Yes. 21 

Q Okay. 22 

 MS. ALONSO:  Your Honor, I move for the admission of 23 

General Counsel’s 103. 24 

 MR. HIGH:  No objection, Your Honor. 25 
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 JUDGE McCARRICK:  103 is received. 1 

(General Counsel’s Exhibit 103 is received into evidence) 2 

A Okay. 3 

Q Okay.  Now on October 7 you sent an e-mail about a driver 4 

you warned two weeks ago talking about the union to drivers at 5 

the rack.   6 

A Okay. 7 

Q Okay.  So here, are you referring to Obie Frazier? 8 

A Just a minute.  On the October 7th? 9 

Q Yes.  It’s the second one from the last and it’s an e-mail 10 

that you wrote -- 11 

A Okay. 12 

Q -- along the same line and then you mentioned, “I have a 13 

driver out of Bloomfield who was warned by me two weeks ago.” 14 

A Okay. 15 

Q Is that Obie Frazier that you’re referring to? 16 

A I don’t, I don’t know.  The first line, “I have a driver 17 

out of Bloomfield,”... 18 

Q “I have a driver out of Bloomfield who was warned by me 19 

two weeks ago about talking union to other drivers at the rack.  20 

This week we have three drivers complaining about Obie.”  So 21 

you are referring to Obie in that first sentence, right? 22 

A I, I don’t think so, I don’t think so. 23 

Q Well, what other drivers did you --  24 

 JUDGE McCARRICK:  Hang on, hang on.   25 
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A I don’t think so. 1 

Q Okay.  What other driver did you personally warn out at 2 

Bloomfield two weeks prior to that, two weeks before October 7? 3 

A I don’t remember. 4 

Q Was there another driver that you warned for talking about 5 

the union? 6 

A Evidently I did, cause I --  7 

Q In Bloomfield? 8 

A -- made a note here.  Evidently, yeah, cause it says I 9 

did. 10 

Q Okay.  So you’re referring to another driver and then 11 

you’re also referring to complaints about Obie bothering them 12 

about the union while they’re working? 13 

A Right, right. 14 

Q Okay.  And you’re asking the drivers to -- you have asked 15 

for written statements from those drivers --  16 

A Correct. 17 

Q -- who are now complaining about Obie? 18 

A Correct. 19 

Q Now up ahead, let’s move up ahead to -- how often do you, 20 

do you make it out to Bloomfield? 21 

A Several times a year. 22 

Q Okay.  Did you warn that other driver at the same time 23 

that you warned Obie Frazier about talking at the rack or 24 

solicitation at the rack? 25 
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A Well, I was there at that time.  I only talked to Obie. 1 

 JUDGE McCARRICK:  Who is, I’ve probably heard this before, 2 

but who is Scott Stevens? 3 

 WITNESS:  Scott Stevens is the VP of Wholesale, senior VP, 4 

senior VP of Wholesale. 5 

Q Alright, now on October 10th, you e-mailed Colleen Redfearn 6 

and that’s up at the top and you tell her that you asked Rusty 7 

to try to get statements from other drivers, right? 8 

A Uh-huh. 9 

 JUDGE McCARRICK:  Yes? 10 

 WITNESS:  Yes. 11 

Q Okay.  Who is Rusty? 12 

A Rusty is a crew driver supervisor. 13 

Q Okay.  Where is, where does he work? 14 

A He’s in the Bloomfield office, he works under the 15 

direction of Lynn Milton. 16 

Q Okay.  Now here in this e-mail, you’re stating that you 17 

should get drivers and type up their statements and have them 18 

sign the statements? 19 

A Correct. 20 

Q Okay.  Now let’s go ahead, did you get those statements 21 

from the other drivers? 22 

A No, the drivers did not want to write up statements. 23 

Q Okay.  Did you personally ask them? 24 

A I asked Colleen to get Rusty and try and get Rusty to get 25 
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them to write statements and they would not. 1 

Q Okay.  Let’s turn to General Counsel’s 104. 2 

A Okay. 3 

Q And this is an e-mail -- down -- the one below is an e-4 

mail dated October 10th from you to Mike Gailey, so go ahead and 5 

review that and look up when you’re done. 6 

A Okay. 7 

Q Okay.  And did you write that e-mail, Ms. Scott? 8 

A Yes, I did. 9 

Q Okay. 10 

 MS. ALONSO:  Your Honor, I move for the admission of 11 

General Counsel’s 104. 12 

 JUDGE McCARRICK:  Any objections? 13 

 MR. HIGH:  No objections. 14 

 JUDGE McCARRICK:  104 is received. 15 

(General Counsel’s Exhibit 104 is received into evidence) 16 

Q Now, in this e-mail, you’re asking Mike Gailey and Lynn 17 

Milton for help getting statements, right? 18 

A Yes. 19 

Q And you said that Scott Stevens is asking you if you got 20 

written statements from drivers who said they were being 21 

harassed by pro-union drivers, right? 22 

A Yes. 23 

Q Now you told supervisors that the reason you needed those 24 

statements is that they needed to determine if they had been 25 
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soliciting for the union when they were talking to the 1 

drivers? 2 

A Correct. 3 

Q Okay.  And you disciplined Obie Frazier or you met with 4 

Obie Frazier and gave him a verbal warning on September 23rd, 5 

right? 6 

A Yes. 7 

Q Okay.  Why are you trying to get statements in October, on 8 

October 10th from drivers, making those allegations against Obie 9 

Frazier? 10 

A Because I was asked to get statements, written statements. 11 

Q Okay.  Were you planning to discipline Mr. Frazier a 12 

second time? 13 

A No, I was asked to get written statements, that’s why I 14 

was pursuing it. 15 

Q And who asked you to get the statements? 16 

A Scott Stevens. 17 

Q Okay.  Was Western planning to issue another discipline or 18 

a written, a written verbal to Mr. Frazier for that same 19 

conduct? 20 

A No.  We was trying to get written statements. 21 

Q Why was the vice president of Wholesale involved in this 22 

disciplinary process? 23 

A I don’t know.  He must have heard about it. 24 

Q How? 25 
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A I don’t know. 1 

Q Did you communicate it to him? 2 

A I don’t know. 3 

 JUDGE McCARRICK:  Did he tell you why he wanted these 4 

written statements two weeks after the discipline was issued? 5 

 WITNESS:  No.  I don’t recall. 6 

Q Okay.  Aside from Mr. Frazier’s discipline, isn’t it 7 

unusual for a top executive to become involved in the 8 

disciplinary matter at Western? 9 

A Repeat that. 10 

Q Wouldn’t it be unusual, isn’t it unusual or is unusual for 11 

a top executive from Western Refining to become involved in the 12 

discipline, in the discipline of an employee talking? 13 

A Well, when Kevin Goode is on vacation or something, a 14 

senior executive, Scott Stevens, might step in when Kevin’s not 15 

there. 16 

Q Okay.  But, is that ordinary business or is that ordinary 17 

practice for a top executive to become involved when an 18 

employee is going to be given a verbal warning? 19 

A That would be like if Kevin’s not there, then Scott’s 20 

there, and he would be involved, yes. 21 

 JUDGE McCARRICK:  That’s non-responsive to the question, 22 

ma’am. 23 

 WITNESS:  Okay. 24 

Q Repeat the question. 25 
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 WITNESS:  Okay. 1 

Q So, is it unusual or is it standard practice for a top 2 

executive to become involved in a verbal warning to a driver at 3 

any of Western’s terminals? 4 

A No. 5 

Q Okay.  Aside from this instance with Mr. Frazier, can you 6 

identify another instance where a top executive became involved 7 

in the verbal warning of a driver for soliciting or for 8 

violating the solicitation policy? 9 

A No. 10 

Q So Ms. Lane, I’m sorry, Ms. Scott, here you are seeking, 11 

on October 10th you are seeking statements -- 12 

A Yes. 13 

Q -- from other drivers to contain statements about Mr. 14 

Frazier’s alleged conduct, right? 15 

A Yes. 16 

Q Okay.  And what is the purpose of that? 17 

A Well, it states in the e-mail, Scott wants to give these 18 

statements to Legal to maybe file a ULP against the unions. 19 

Q Okay.  Was there any other purpose? 20 

A As far as I know, this is the purpose. 21 

Q You did not have any written statements prior to issuing 22 

or prior to calling Mr. Frazier in to the office? 23 

A It was just, it was just --  24 

Q But --  25 
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A -- a friendly --  1 

 MS. ALONSO:  Objection.  She’s being non, the witness is 2 

non-responsive, Your Honor. 3 

A Sorry. 4 

Q That was a yes, no question. 5 

A What was the question? 6 

Q Prior to calling Frazier into the office where you 7 

reviewed the verbal warning, you did not have any written 8 

statements of his alleged misconduct? 9 

A I did not. 10 

Q Okay.   11 

(General Counsel’s Exhibit 105 is marked for identification) 12 

Q Okay.  I’m going to show you another document marked 13 

General Counsel’s Exhibit 105.  And this is an e-mail dated 14 

October 17th from you to Chris Proctor, (inaudible, too far from 15 

microphone) and another individual.  Alright, Ms. Scott, let me 16 

know when you’ve done, when you’ve finished reviewing this e-17 

mail. 18 

A Okay, I’m through. 19 

Q Okay.  Now did you receive the last e-mail from Lynn 20 

Milton to you? 21 

A I would have, yes. 22 

Q Okay.  And did you draft that first e-mail at the top? 23 

A Yes. 24 

Q Okay. 25 
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 MS. ALONSO:  Your Honor, I move for the admission of 1 

General Counsel’s 105. 2 

 JUDGE McCARRICK:  Any objection? 3 

 MR. HIGH:  No objection, Your Honor. 4 

 JUDGE McCARRICK:  105 is received. 5 

(General Counsel’s Exhibit 105 is received into evidence) 6 

Q Okay.  Ms. Scott, now in this e-mail, Lynn Milton said to 7 

you that he thought he’d let you know, after he got done with 8 

the safety portion of the meeting, “I introduced Evelyn, the 9 

first thing out of Obie Frazier’s moth,” which I think is 10 

mouth, was, “So this is not a safety stand down.”  And then 11 

later on that day or that morning, somebody writes an e-mail to 12 

you and that’s Chris Proctor about a hostile, a very hostile 13 

session.  Now, do you know what very hostile session he is 14 

referring to? 15 

A I believe it’s Albuquerque. 16 

Q Why do you believe that’s Albuquerque? 17 

A Because all of the other sessions went well and 18 

Albuquerque did not. 19 

Q Okay.  Now going back to that first e-mail that we 20 

reviewed from Lynn Milton to you, there is a reference to an 21 

Evelyn.  This is Evelyn Fragoso, right? 22 

A I’m not sure about what her last name is. 23 

Q Okay.  Well she is one of the labor consultants, right? 24 

A Yes. 25 
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Q Okay. 1 

A There’s an Evelyn who is a labor consultant. 2 

Q Okay.  Now why would Chris Proctor reply to this e-mail 3 

chain or -- I’ll rephrase.  Why would Chris Proctor send an e-4 

mail about the Albuquerque facility when the first e-mail that 5 

went out is from the Bloomfield terminal supervisor? 6 

A I don’t know.   7 

Q Where is Proctor, where is Chris Proctor’s office? 8 

A In the Tempe location. 9 

Q Okay.  But this meeting was not held in Tempe, correct? 10 

A No. 11 

Q It was one that was held here within the State of New 12 

Mexico? 13 

A Correct. 14 

Q Okay.   15 

 MS. ALONSO:  That’s it, Your Honor.  And I did move for 16 

the admission of this e-mail? 17 

 JUDGE McCARRICK:  It has been received, yes. 18 

 MS. ALONSO:  Okay.   19 

(General Counsel’s Exhibit 106 is marked for identification) 20 

Q Now, on November 14th, Frazier was disciplined with a 21 

written warning, correct?  Well, I’m going to hand you what’s 22 

been marked as General Counsel’s -- 23 

A Okay. 24 

Q -- 106. 25 
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A Okay. 1 

Q And General Counsel’s 106 is a disciplinary action record 2 

issued to Obie Frazier and the date given indicated on the 3 

record is November 14th of 2011.  Do you recognize this? 4 

A Yes, I do. 5 

Q And is this disciplinary action that was given to Obie 6 

Frazier? 7 

A Yes. 8 

Q Okay. 9 

 MS. ALONSO:  Your Honor, I would move for the admission of 10 

General Counsel’s 106. 11 

 JUDGE McCARRICK:  Any objection? 12 

 MR. HIGH:  No objection. 13 

 JUDGE McCARRICK:  106 is received. 14 

(General Counsel’s Exhibit 106 is received into evidence) 15 

Q Now, Pamela, do you recognize the signatures at the bottom 16 

of this disciplinary action? 17 

A Yes. 18 

Q Okay.  Whose are they? 19 

A Rusty Royce, crew driver supervisor, and Colleen Redfearn. 20 

Q Okay.  Now the company form indicates as, has a couple of 21 

squares where you can check off and what’s the reason for or 22 

the explanation for the current problem is theft and misuse of 23 

company property, right? 24 

A Yes. 25 
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Q Now, the form states that on October 24th at 1 

approximately 5:30, Obie was observed by security making copies 2 

of, making copies on a company copier.  When he was done, the 3 

security officer hooked, looked in the printer and found a 4 

union meeting notification that was left behind by Obie, right? 5 

A Yes. 6 

Q Okay.  Did you instruct Rusty Royce to issue this to the 7 

driver? 8 

A Yes. 9 

Q Okay.  What did you tell him? 10 

A I told him to issue this disciplinary action for misuse of 11 

company property. 12 

Q Okay.  Is that the only reason? 13 

A Yes. 14 

Q Okay.  And how did this affect Frazier’s fourth quarter 15 

bonus? 16 

A It said that this would affect his fourth quarter bonus. 17 

Q Okay, but how?  Can you explain? 18 

A He wouldn’t receive a fourth quarter bonus. 19 

Q Okay.  Who made that, who made that decision? 20 

A Its part of the bonus program for drivers. 21 

Q Alright, no, but who made the decision that it would be 22 

effecting his fourth quarter bonus? 23 

A I assume Rusty Royce wrote that on there. 24 

Q Okay.  Right.  But was it his decision?  Did he decide -- 25 
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A It’s our policy. 1 

Q Okay. 2 

A It’s our policy.  If they have a write-up, they lose their 3 

quarterly bonus under that plan, that year. 4 

Q But was that discretionary? 5 

A No. 6 

Q Every single person who had a write-up --  7 

A Yes. 8 

Q -- lost their fourth quarter bonus? 9 

A Yes, yes. 10 

Q Okay.  So if a driver were to use, make a photocopy for 11 

personal use, he would lose his fourth quarter bonus? 12 

A If a driver is, has a disciplinary action in his employee 13 

file, they lose their quarterly bonus. 14 

Q Okay.  But that was not the question, Ms. Scott.  The 15 

question is, if a driver is found to be using a copier for 16 

personal use, he would lose his fourth quarter bonus? 17 

A Yes. 18 

Q Okay.  Have you ever made, have you ever used the copy 19 

machines --  20 

A Yes. 21 

Q -- as Western terminals for personal use? 22 

A I haven’t. 23 

Q Not one time? 24 

A I might have copied my paycheck on it, but that’s not 25 
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necessarily personal use. 1 

Q Do you receive a bonus, Ms. Scott? 2 

A I do. 3 

Q Okay.  Did you lose your bonus for making a photocopy on 4 

that machine? 5 

A I didn’t. 6 

Q Okay.  Now this disciplinary action form states that Mr. 7 

Frazier is being written up for something that occurred on 8 

October 24th, correct? 9 

A Yeah, it does. 10 

Q Okay.  And the discipline is not issued to him or the 11 

record is not given to him until November 14th. 12 

A Okay. 13 

Q Why did you wait that period of time to issue this 14 

disciplinary action record to Frazier? 15 

A I was counseling with --  16 

Q I’m sorry, I didn’t hear that. 17 

A I was counseling with the VP of HR. 18 

Q Who is the VP of HR? 19 

A Victor Rueda. 20 

Q Why were you counseling with him about the disciplinary 21 

action of this employee? 22 

A Because I had concerns. 23 

Q What concerns did you have? 24 

A With writing up Obie. 25 
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Q Okay. 1 

A And him and the -- 2 

Q Let me ask you this, Ms. Scott. 3 

A Okay. 4 

 JUDGE McCARRICK:  Let her finish, let her finish the 5 

answer.  6 

 MS. ALONSO:  Oh.   7 

 JUDGE McCARRICK:  If you had something to add ma’am, go 8 

ahead. 9 

 WITNESS:  No, that’s fine. 10 

Q How did you communicate or how did you counsel with, with 11 

the VP?  Was that by phone, did you meet with him in person? 12 

A It was, I believe by phone. 13 

Q Okay.  How many times did you do that? 14 

 JUDGE McCARRICK:  With respect to this -- 15 

Q Right, with respect to --  16 

 JUDGE McCARRICK:  This one? 17 

Q With respect to Obie Frazier’s discipline. 18 

A I don’t recall. 19 

Q Okay.  Do you think it was more than once? 20 

A Probably. 21 

Q Okay.  Did you take notes? 22 

A No. 23 

Q So you counseled, it is your testimony that you counseled 24 

with the senior vice president of HR because one driver made a 25 
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copy using a Western copying machine for personal use? 1 

A Correct. 2 

Q Okay.   3 

 JUDGE McCARRICK:  And did Mr. Rueda give his authorization 4 

for this discipline? 5 

 WITNESS:  Yes. 6 

Q Have you ever seen anyone on your staff making copies for 7 

personal use? 8 

A No. 9 

Q What about taking a pen home?  Have you ever seen a driver 10 

walk away with a pen? 11 

A No. 12 

Q Or anyone on your staff? 13 

A No. 14 

Q Now, what caused you to counsel with Victor Rueda about 15 

this particular instance? 16 

A It was a, it was a misuse of company property.  We knew it 17 

was misuse of company property.  I didn’t know at what level we 18 

wanted to disciplinary him. 19 

 JUDGE McCARRICK:  If there hadn’t been any union 20 

organizing campaign on, would you have counseled with Mr. Rueda 21 

about use of a copy machine? 22 

 WITNESS:  Yes.  I would have, yes. 23 

Q When is the last time you counseled with Mr. Rueda about 24 

the, another driver’s use of company property? 25 
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A I’m not aware of another driver’s use, misuse of 1 

company property. 2 

Q Okay.  When is the last time you counseled with Mr. Rueda 3 

about any drivers’ discipline? 4 

A Prior to this? 5 

Q Right. 6 

A Is that what you’re saying? 7 

Q Any driver, any employer from Western? 8 

A I counseled with him in reference to a verbal that I did 9 

with Roberto. 10 

Q Okay. 11 

A Out of El Paso. 12 

Q And Roberto is a union supporter, correct, Ms. Scott? 13 

A Correct. 14 

(General Counsel’s Exhibit 107 is marked for identification) 15 

Q I’m going to be handing you what’s been marked as General 16 

Counsel’s Exhibit 107.  Okay, Ms. Scott, so this an e-mail that 17 

you wrote to Victor Rueda on November 8th.  Did you write that 18 

e-mail? 19 

A Yes. 20 

Q Okay. 21 

 MS. ALONSO:  Your Honor, I move for the admission of 22 

General Counsel’s 107. 23 

 JUDGE McCARRICK:  Any objection? 24 

 MR. HIGH:  I have no objection, Your Honor. 25 
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 JUDGE McCARRICK:  107 is received. 1 

(General Counsel’s Exhibit 107 is received into evidence) 2 

Q Now, Ms. Scott, on November 8th, you wrote to Victor Rueda 3 

and you told him that you felt a written warning is now 4 

appropriate, correct? 5 

A Yes. 6 

Q Okay.  But you weren’t sure the reason why, were you? 7 

A Why? 8 

Q Why, why a written warning was now appropriate? 9 

A He was, evidently, he was soliciting out at the rack 10 

again, so I’d given him a verbal and now I believed it was time 11 

that we take it to the next level, which would be a written 12 

warning. 13 

Q Okay.  And you also thought, the other issue is issuing, 14 

was using company supplies for personal use, correct? 15 

A Correct. 16 

Q You never disciplined him or gave Mr. Frazier a written 17 

warning for the solicitation, right? 18 

A For the first solicitation, no, it was verbal. 19 

Q You didn’t give him a follow-up warning for that? 20 

A It was verbal. 21 

Q So you only gave him the first one? 22 

A Correct. 23 

Q Okay.  And then after that you never gave him another 24 

warning for that same reason? 25 
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A I don’t believe so. 1 

Q Okay.  But you knew that he was continuing to do that? 2 

A Correct. 3 

Q Okay.  Now, as of October, as of November 8th, you already 4 

knew that it was appropriate to give Obie Frazier a written 5 

warning, right? 6 

A That’s what it states. 7 

Q And you still waited until November 14th, correct? 8 

A No.  These are two different things.   9 

Q Well, Ms. Scott, here you’ve reference the other issues, 10 

using company supplies for personal use, right? 11 

A So --  12 

Q Right? 13 

A That’s correct. 14 

Q Okay.  And this e-mail was sent on November 8th, wasn’t it? 15 

A Yes. 16 

Q Okay.  But the discipline for the use of company property 17 

was not issued until November 14th, right? 18 

A Correct. 19 

Q Okay.  Okay.  Pam Scott, I’m going to ask you to look at 20 

General Counsel’s Exhibit 23. 21 

A Okay.   22 

Q You know what?  Hand that to me and I’ll get you another 23 

copy. 24 

A Okay. 25 
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Q Go ahead and review that. 1 

A Okay. 2 

Q Now, after November 14th, Mr. Frazier is issued, is 3 

disciplined another time, right? 4 

A Correct. 5 

Q Okay.  And he receives or Ms. Valdez gave him this 6 

disciplinary record on January 27th of 2012, right? 7 

A Yes, yes. 8 

Q Okay.  And Ms. Valdez is now the human resource generalist 9 

at Bloomfield? 10 

A Yes. 11 

Q Okay.  You, Ms. Valdez and Tony Smith met with Mr. Frazier 12 

on January 26th, is that right? 13 

A I believe so. 14 

Q Okay.  And where did you meet with him? 15 

A We met with him in the Bloomfield office. 16 

Q Okay.  What officer were you in? 17 

A It was one of the front offices. 18 

Q Okay.  And Mr. Frazier had been summoned back to the 19 

office after being on the field, right? 20 

A Yes. 21 

Q Okay.  And the purpose for calling him back to the office 22 

was to attend a meeting with you, Ms. Valdez and with Tony 23 

Smith? 24 

A Yes. 25 
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Q Okay.  And did he report to the office for that meeting 1 

as soon as he was instructed to? 2 

A The second time. 3 

Q No, no, as soon as he had been -- once you summoned him to 4 

return to the field, did he then report --  5 

A Yes. 6 

Q Okay.  And on January, I’m sorry, on January 26, when you, 7 

Tony Smith and Ms. Valdez met with Obie Frazier, you reviewed 8 

the new driver safety program with him, right? 9 

A Yes.   10 

Q And at that meeting, he used the word “bullshit” right? 11 

A No. 12 

Q No? 13 

A No. 14 

Q After the meeting was over, you contacted, you contacted 15 

Ms. Valdez about Obie Frazier’s conduct, right? 16 

A Yes. 17 

Q Okay.  And you instructed her to give Obie Frazier the 18 

discipline record marked as General Counsel’s Exhibit 23? 19 

A Yes. 20 

Q Okay.  What did you tell Ms. Valdez? 21 

A I told her to write him up for insubordination and 22 

disrespect, disrespectful behavior. 23 

Q Okay.  What exactly did Frazier do to be considered 24 

insubordinate behavior? 25 
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A Okay.  Lynn Milton had put out a memo out to all the 1 

drivers that we would be there for three days talking with all 2 

of the drivers and that dispatch would be calling them in to 3 

talk with us.  And we were going to try and get through 70 4 

drivers in three days.   5 

Q Okay. 6 

A And so to expect us to schedule a time with dispatch for 7 

them to come meet with us.  The first day, Obie was dispatched 8 

to come talk with us and he walked into the dispatcher and 9 

said, I know what this “bs” is about.  I’m leaving, I’m going 10 

home, I don’t have to hear this.  So... 11 

Q Okay, and was that the insubordinate behavior? 12 

A It was part of it. 13 

Q Okay.   14 

A I’m not through. 15 

Q And now, before you go on though, did you hear him say 16 

that to the dispatcher? 17 

A I didn’t. 18 

Q You did? 19 

A I didn’t. 20 

Q Oh, you did not.  Okay. 21 

A No. 22 

Q Who did? 23 

 JUDGE McCARRICK:  What, what, what day did this occur? 24 

 WITNESS:  This was probably on the 25th. 25 
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 JUDGE McCARRICK:  The 25th. 1 

Q Okay.   2 

 JUDGE McCARRICK:  Go ahead. 3 

Q Okay.  How did that information get communicated to you? 4 

A Lynn Milton told me what had happened and also Obie told 5 

me. 6 

Q Okay.  Well, let’s start with Lynn Milton. 7 

A Okay. 8 

Q Did Lynn Milton overhear that conversation with the 9 

dispatcher and Obie? 10 

A The dispatcher told Lynn what Obie had said to her. 11 

Q Okay.  But the question is, did Lynn Milton overhear that 12 

conversation between the dispatcher and Obie? 13 

A No.  No. 14 

Q Okay.  So did you have any eyewitnesses to that 15 

conversation? 16 

A No. 17 

Q Okay.  So the information you got was through Mr. 18 

Frazier’s supervisor, Lynn Milton, correct? 19 

A No, I went directly to the dispatcher to talk with her. 20 

Q Oh, you did talk to her? 21 

A I did. 22 

Q Okay.  What day did you talk to the dispatcher? 23 

A It would be on the 26th. 24 

Q Okay.  Was that before or after your meeting with Mr. 25 
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Frazier? 1 

A It was after. 2 

Q Why did you talk to her afterwards? 3 

A Cause Obie said I didn’t have all the facts, I needed to 4 

go talk to a couple of people and I told him I would. 5 

Q Okay.  Now when you went and spoke to the dispatcher, 6 

where were you? 7 

A I went over to the dispatchers’ office. 8 

Q Is that within Bloomfield as well? 9 

A Yes. 10 

Q Okay.  And who was there? 11 

A Ruby Smith, the dispatcher. 12 

Q Were there any other dispatchers around? 13 

A There wasn’t. 14 

Q Okay.  It was just you and Ruby speaking? 15 

A Yes. 16 

Q Okay.  Did you record your conversation with Ruby? 17 

A I didn’t. 18 

Q Okay.  Did you just commit it to memory? 19 

A I was validating what she had said and what Obie had told 20 

me. 21 

Q Okay.  But how did you record, how did you write, how did 22 

you, what did you use to remind yourself of what this 23 

particular dispatcher was going to tell you? 24 

A I had just come from talking to Obie.  I walked over to 25 
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validate what Obie had told me. 1 

Q Okay.  And you did not take any notes? 2 

A I didn’t. 3 

Q Okay.  So you just tried, you asked your questions and you 4 

listened to what she had to say? 5 

A I said, “I understand that Obie was dispatched to the 6 

office yesterday and told you he wasn’t going to stay in this 7 

meeting.” 8 

Q Uh-huh. 9 

A “That he was going home, he wasn’t going to put up with 10 

this “bs”, is that correct and she said yes.” 11 

Q Okay.  Then what did you do afterwards?  Who else did you 12 

talk to as part of your -- 13 

A Well, there was a second part to this because --  14 

Q Well, and -- I’m sorry, but you say there’s a second part, 15 

but is there, here you’re conducting, is this an investigation 16 

into this discipline before it was issued?  Is that what you’re 17 

doing by talking to Ruby, Ruby? 18 

A I was validating what Lynn said that Ruby told her, yes I 19 

was talking directly to Ruby. 20 

Q Okay.  Okay.  So, and to back up, so what exactly did Lynn 21 

say Ruby told him? 22 

A That Obie had come in to dispatch, as he was instructed, 23 

he said he knew what the meeting was about and that he was off 24 

the clock, this was “bs”, he was going home. 25 
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 JUDGE McCARRICK:  And this was on the 25th or 26th? 1 

 WITNESS:  This would have been on the 25th, yeah. 2 

 JUDGE McCARRICK:  When did Obie actually meet with you and 3 

Mr. Smith and -- 4 

 WITNESS:  On the 26th. 5 

 JUDGE McCARRICK:  On the 26th? 6 

Q Okay.  Okay.  So you went to confirm what Lynn Milton had 7 

told you? 8 

A There were two pieces of it that I went to confirm with 9 

Ruby. 10 

Q Okay. 11 

A And that was one of them. 12 

Q Okay.  Okay.  What is the second piece that you were 13 

trying to confirm? 14 

A The second one was that Lynn had told McCalla at dispatch 15 

-- 16 

Q I’m sorry, who? 17 

A McCalla. 18 

Q Okay. 19 

A At the logistics center to dispatch Obie the next morning 20 

in to the Bloomfield office, to see him before he went out for 21 

the day. 22 

Q Okay.  But that’s not the reason that you wrote Obie 23 

Frazier up for insubordination though, is it? 24 

A Yes, it was. 25 
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Q Okay.  Ms. Scott, that’s not listed anywhere in the 1 

disciplinary action record or the performance discussion 2 

record. 3 

A It’s the second part of it. 4 

 JUDGE McCARRICK:  Is there another document? 5 

 WITNESS:  No. 6 

Q Yeah, I think you have General Counsel’s 23 up there with 7 

you. 8 

A Correct. 9 

Q So --  10 

A Its all part of the insubordination, it’s the second piece 11 

of the insubordination. 12 

 JUDGE McCARRICK:  Although it’s not mentioned? 13 

 WITNESS:  Correct. 14 

Q Okay.   15 

A So there were two sections to insubordination. 16 

Q Okay.   17 

 JUDGE McCARRICK:  Let me, let me understand something 18 

here, again, I’m not getting the sequence of events here --  19 

 WITNESS:  Okay. 20 

 JUDGE McCARRICK:  -- clearly in my mind.  21 

COURT EXAMINATION 22 

Q BY JUDGE McCARRICK:   So on 1-25, Mr. Frazier is asked to 23 

meet with you and Mr. Smith and Ms. Valdez? 24 

A Correct. 25 
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Q And he tells the dispatcher he knows what this bullshit 1 

is about and he’s off the clock and going home. 2 

A Correct. 3 

Q The following day he meets with you.   4 

A Well prior to --  5 

Q Well, the following day he meets with you. 6 

A Yes, yes. 7 

Q About what time did he meet with you? 8 

A It was probably around 7:30 or 8:00. 9 

Q In the morning? 10 

A Yes. 11 

Q Uh-huh.  And you indicated, I think, in testimony here, 12 

that on the 26th, he was asked to report by a dispatcher to 13 

Bloomfield? 14 

A Correct. 15 

Q At what time? 16 

A First thing in the morning. 17 

Q Which would have been? 18 

A 6:00. 19 

Q 6:00.  Okay.  Go ahead. 20 

DIRECT EXAMINATION CONTINUES 21 

Q BY MS. ALONSO:  Now, when you spoke with Ruby, she 22 

confirmed that Obie Frazier was off duty when she had that 23 

conversation with him, right? 24 

A She said that he said, “I’m off duty, I’m going home, I’m 25 
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not gonna, I’m not going to listen to these guys.” 1 

Q Alright.  But, and that confirmed that he was off duty 2 

when she spoke with him, right? 3 

A That’s what he told her. 4 

Q Okay.  Now the second portion that you’ve mentioned about 5 

a dispatcher sending Obie Frazier to speak with you, that is 6 

not within the disciplinary record, right? 7 

A It’s part of the insubordination. 8 

Q Right.  But it’s not written inside or written on this 9 

form, correct? 10 

A It’s not written in there. 11 

Q Okay.  Now, let’s also, let’s discuss the lack of respect 12 

or the disrespectful behavior.  What exactly was the 13 

disrespectful behavior that he was written up for? 14 

A Okay.  He was refusing to come in and to meet with us and 15 

then the following day he was told to come in to meet with us 16 

and again he refused to come in to meet with us and headed out 17 

to his trip and had to be called back by dispatch. 18 

Q Okay.  So the second day, did you call him and schedule, 19 

did you personally speak with him and ask him to go in to the 20 

office to speak with you? 21 

A Lynn had --  22 

 MS. ALONSO:  Objection. 23 

A I did not. 24 

Q Okay.  Okay, so you do not personally do that? 25 
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A I did not. 1 

Q Okay.  Did you review any dispatch records to confirm that 2 

he had been sent to speak with you before going out to the 3 

field? 4 

A Yes, I did. 5 

Q You reviewed dispatch records? 6 

A I did. 7 

Q Okay.  Where are those records? 8 

A Ruby Smith pulled up on Qualcom the dispatch order to Obie 9 

to come in to the office first thing to meet with us. 10 

Q Okay.  And you relied on these records to issue this 11 

discipline? 12 

A Yes. 13 

Q Okay.   14 

 MS. ALONSO:  Your Honor, I’m seeking the production of 15 

those documents.  They’ve not been produced. 16 

 MR. HIGH:  Well, I don’t understand which documents. 17 

 JUDGE McCARRICK:  The dispatch records? 18 

 MS. ALONSO:  Right.  The ones that --  19 

 JUDGE McCARRICK:  They were used in Mr. Frazier’s 20 

discipline. 21 

 MR. HIGH:  The Qualcom machine? 22 

 WITNESS:  It’s a Qualcom machine. 23 

 JUDGE McCARRICK:  I assume that it --  24 

 MR. HIGH:  It’s a machine. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

994 

 

 MR. GIANNOPOULOS:  I’m sure there are electronic 1 

records. 2 

 MS. ALONSO:  Right.  So she --  3 

 JUDGE McCARRICK:  And it stores, I don’t know, does it 4 

store a record? 5 

 WITNESS:  I don’t know.  She pulled it up and read what it 6 

said. 7 

 JUDGE McCARRICK:  When you say that she pulled it up, was 8 

it on a screen? 9 

 WITNESS:  Yes, it was on a screen, a Quaq Comm screen. 10 

 JUDGE McCARRICK:  Uh-huh.  Well, if those are retained, 11 

they need to be produced. 12 

DIRECT EXAMINATION CONTINUES 13 

Q BY MS. ALONSO:  Okay, so you said that Ruby pulled up 14 

something.  Was it on a monitor? 15 

A (No verbal response) 16 

Q Now how many other drivers have you disciplined for the 17 

same reason? 18 

 JUDGE McCARRICK:  Now what reason is that? 19 

Q For insubordination. 20 

A Probably lots. 21 

 JUDGE McCARRICK:  More than ten? 22 

 WITNESS:  Yeah. 23 

Q Well, how many drivers have you disciplined for not going 24 

to a drivers’ meeting? 25 
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A I don’t know. 1 

 JUDGE McCARRICK:  Can you recall any? 2 

 WITNESS:  I can’t. 3 

Q And these are meetings, these driver safety meetings, 4 

these are individual meetings that you had to review this, the 5 

new driver safety program in 2012? 6 

A Yes. 7 

Q And is Frazier the only, Frazier the only driver who was 8 

disciplined for not attending one of those meetings? 9 

A He was the only one that refused. 10 

 JUDGE McCARRICK:  Is he the only one that was disciplined? 11 

 WITNESS:  Yes. 12 

Q How many drivers have you disciplined for disrespectful 13 

behavior? 14 

A A lot, I don’t know, a lot. 15 

 JUDGE McCARRICK:  Again, more than ten ma’am? 16 

 WITNESS:  Yes. 17 

Q Okay.  And in 2011? 18 

A 2011, I don’t know specifically for 2011. 19 

Q Okay.  Would you have been involved in all of those 20 

disciplines? 21 

A Probably not. 22 

(General Counsel’s Exhibit 108 is marked for identification) 23 

Q Okay.  I’m going to hand you what’s been marked as General 24 

Counsel’s Exhibit 108. 25 
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A Okay.   1 

Q Now Ms. Scott, did you receive this letter from Obie 2 

Frazier in response to the discipline issued to him on November 3 

14th? 4 

A I’m familiar with it, yes. 5 

Q You have seen it before? 6 

A I have seen it before. 7 

Q Okay.  Is this in Obie Frazier’s personnel file? 8 

A Yes, it would be. 9 

Q Okay. 10 

 MS. ALONSO:  Your Honor, move for the admission of General 11 

Counsel’s 108. 12 

 MR. HIGH:  No objection. 13 

 JUDGE McCARRICK:  108 is received. 14 

(General Counsel’s Exhibit 108 is received into evidence) 15 

Q Now, Ms. Scott, when we were discussing Kevin Taddy, you 16 

mentioned that you had a file.  Do you have a file on your 17 

computer for him?  Do you have a file on your computer for Obie 18 

Frazier? 19 

A I don’t believe so. 20 

Q Okay.   21 

A I mean, I don’t know, but I don’t believe so. 22 

Q Okay. 23 

A The reason Kevin was there, ‘cause Kevin specifically 24 

called me and asked me to investigate his charge. 25 
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Q Okay.  Alright.  Okay.  So, Ms. Scott, we also just 1 

referenced another employee named Robert Aguirre.  His name 2 

just came up a few minutes ago.  So --  3 

A Robert or Roberto? 4 

Q Roberto Aguirre. 5 

A Okay. 6 

Q You are familiar with that driver? 7 

A I am. 8 

Q Okay.  And he’s a driver from the El Paso terminal, from 9 

the El Paso terminal? 10 

A Yes. 11 

Q Okay.  And you would identify Mr. Aguirre as a union 12 

activist, right? 13 

A He’s on the committee per the letter they sent out to us, 14 

yes. 15 

Q Okay.  Okay.  And Mr. Mike Gailey is Roberto Aguirre’s 16 

supervisor? 17 

A Correct. 18 

Q Okay.  Alright. 19 

Q I’m going to hand you what’s been marked as General 20 

Counsel’s Exhibit 77. 21 

 JUDGE McCARRICK:  77? 22 

 MS. ALONSO:  Yes. 23 

Q Go ahead and look through that e-mail. 24 

A Okay.   25 
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Q Now Ms. Scott, the e-mail that I want you to direct 1 

your attention to is the one that you wrote on Wednesday, 2 

September 28th. 3 

A Okay.  Okay. 4 

Q Okay.  Okay.  So on September 28th you’re writing an e-mail 5 

to Roberto’s supervisor, correct? 6 

A Yes. 7 

Q Okay.  And you are instructing Mike Gailey to give Roberto 8 

a verbal warning, right? 9 

A Correct. 10 

Q Now the e-mail below is written to you from Mike Gailey, 11 

correct? 12 

A Okay, yes. 13 

Q And Mike Gailey does not tell you in that e-mail that 14 

other drivers had been complaining about Roberto pushing union 15 

activities, right? 16 

A He doesn’t. 17 

Q Okay.  Mike only told you that the two drivers involved in 18 

the initial interest are Paul Ortez and Robert Aguirre, 19 

correct? 20 

A Correct. 21 

Q And you reply stating that he should bring Roberto in and 22 

talk with him about pushing union activities while he’s on the, 23 

on company time and while other drivers are working on company 24 

time. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

999 

 

A Correct. 1 

Q Okay.  Where did you get that information from? 2 

A He had called me. 3 

 JUDGE McCARRICK:  When you say “he”, who do you mean, 4 

ma’am? 5 

 WITNESS:  Mike Gailey had called me to talk to me about 6 

it. 7 

Q When did Mike Gailey call you? 8 

A It was, I’m assuming it was September 28th.  I was 9 

traveling.  I was in Savannah, Georgia and he called me to 10 

discuss it with me. 11 

Q Okay.  What did he tell you? 12 

A That there were drivers that had come and complained that 13 

Roberto was out at the rack trying to solicit for the union 14 

while they were working. 15 

Q Okay.  Did you take any notes during your conversation 16 

with Mike Gailey? 17 

A I didn’t, I, I didn’t. 18 

Q Okay.  Did you get any numbers for or names of any 19 

employees, of any drivers who had complained about Roberto? 20 

A I don’t recall. 21 

Q Okay.  Would you, would you have investigated that before 22 

continuing on with issuing the verbal warning? 23 

A I wouldn’t, it was just a verbal. 24 

Q Okay.  Then sometime later, you had a -- well, Roberto is 25 
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an El Paso, correct? 1 

A Correct. 2 

Q And the El Paso facility is a safety sensitive area, 3 

correct? 4 

A Yes. 5 

Q Okay.  Now, at some point after this, this e-mail was 6 

sent, you had a conversation directly with Roberto, right? 7 

A I did. 8 

Q And that was in September of 2011? 9 

A It would have probably been within a day of this e-mail. 10 

Q Okay.  So it was in late September of 2011 that you had a 11 

conversation with Roberto? 12 

A I believe so. 13 

Q Okay.  And you told him that it had been brought to your 14 

attention that he was continuing to harass drivers about the 15 

union? 16 

A Soliciting, soliciting drivers. 17 

Q Okay.  What did you say? 18 

A I gave him a friendly reminder of what he could do and 19 

what he couldn’t be doing. 20 

Q Okay.  Now, Ms. Scott, you’re summarizing.  I want you to 21 

tell me what you said to him. 22 

A “This is a friendly reminder, Roberto.  You cannot solicit 23 

for the union while the drivers are out on company time on the 24 

rack.  It’s safety sensitive.”  He said, “Do I need to talk to 25 
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an attorney?”  I said, “No, Roberto, this is a friendly 1 

reminder and also you’re language needs to be in check at the 2 

terminal.” 3 

Q Okay.  Now he denied that he had been doing that, right?  4 

That he had been soliciting at the rack? 5 

A I don’t think he denied it. 6 

Q Did you tell Mr. Aguirre that if he continued to harass 7 

the drivers that Western would not tolerate it? 8 

A I said, “This is a friendly reminder.  Next time we talk, 9 

it would be more serious,” is what I said. 10 

Q Okay.  You told him that his behavior needed to stop, 11 

right? 12 

A The profanity and the abusive language that he was using 13 

at, to Mike Gailey and also to Gloria Martinez, needed to stop. 14 

Q Now isn’t Mike Gailey a supervisor that you received 15 

complaints about? 16 

A Yes. 17 

Q Okay.  And those are complaints over his use of profanity? 18 

A That is correct. 19 

Q Okay.   20 

 MS. ALONSO:  Your Honor, I think this is a good moment to 21 

take a break before I move on to another topic.  I have several 22 

documents to mark in anticipation for that. 23 

 JUDGE McCARRICK:  Alright.  Let’s take our mid-afternoon 24 

break.  We’ll be off the record until ten minutes till three. 25 
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(Off the record) 1 

 JUDGE McCARRICK:  Alright.  Let’s continue with 2 

examination.  Ms. Alonso? 3 

 MS. ALONSO:  Okay. 4 

(General Counsel’s Exhibit 109 is marked for identification) 5 

DIRECT EXAMINATION CONTINUES 6 

Q BY MS. ALONSO:  Ms. Scott, I’m handing you what’s been 7 

marked as General Counsel’s Exhibit 109 and this is an e-mail 8 

that you wrote on October 21st -- 9 

A Okay. 10 

Q -- to Mike Gailey. 11 

A Okay.  Okay. 12 

Q Did you send this e-mail, Ms. Scott? 13 

A I did. 14 

Q Okay. 15 

 MS. ALONSO:  Your Honor, I move for the admission of 16 

General Counsel’s 109. 17 

 MR. HIGH:  I have no objection, Your Honor. 18 

 JUDGE McCARRICK:  Okay.  109 is received. 19 

(General Counsel’s Exhibit 109 is received into evidence) 20 

Q Okay.  And you can set that aside Ms. Scott. 21 

A Okay. 22 

(General Counsel’s Exhibit 110 is marked for identification) 23 

Q Okay.  Now I’m going to hand you what’s been marked as 24 

General Counsel’s Exhibit 110. 25 
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A Alright. 1 

Q Go ahead and look at this.  This is an e-mail from you to 2 

Victor Rueda on August 16th, 2011. 3 

A Okay. 4 

Q Okay.  Did you send this e-mail, Ms. Scott? 5 

A Yes, I did. 6 

 MS. ALONSO:  Your Honor, I move for the admission of 7 

General Counsel’s Exhibit 110. 8 

 MR. HIGH:  No objection, Your Honor. 9 

 JUDGE McCARRICK:  110 is received. 10 

(General Counsel’s Exhibit 110 is received into evidence) 11 

Q Alright, Ms. Scott, in this e-mail you mention or you note 12 

that you had sent key points on union activity last month.  Now 13 

that’s the month of August, sorry, the month of July, 2011, 14 

right? 15 

A Okay.  16 

Q Yes?  Right, Ms. Scott? 17 

A Yes. 18 

Q What are the key points that you sent to the supervisors? 19 

A I think it’s in the Power Point presentation.  You should 20 

have it.  It’s like two-page, what a good supervisor is, a good 21 

supervisor needs to talk to his employees, needs to listen to 22 

his employees. 23 

Q Okay. 24 

A It was a training. 25 
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Q Who did you send it to? 1 

A I would have sent it to all of my terminal supervisors. 2 

Q Okay.  All of your terminal supervisors -- 3 

A Uh-huh. 4 

Q -- or only the ones of the State of New Mexico? 5 

A Everywhere, it was training, it was everywhere. 6 

Q Okay.  And that was called the union activity training? 7 

A I think it was -- 8 

Q Take a look at the attachments, is that --  9 

A I don’t have it. 10 

Q No, no, no.  On the subject line. 11 

A Oh.   12 

Q Is that the training that you are discussing? 13 

A Yes, yes. 14 

Q Now you also note that you had not heard any rumblings in 15 

a while on any activity.   16 

A Okay. 17 

Q What rumblings had you heard? 18 

A Just that some of the drivers were going to the terminal 19 

supervisors saying that some of the other drivers were talking 20 

union. 21 

Q Okay.  When did you first hear those rumblings? 22 

A It was summer sometime. 23 

Q Okay.  Was it in May of 2011? 24 

A It was May, summer, I don’t know if it was May, June, 25 
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July.  It was summer sometime. 1 

Q Okay.  And you think it could have been as early as May of 2 

2011, right? 3 

A I don’t -- it could have been. 4 

Q Okay.   5 

 MS. ALONSO:  And Your Honor, if I have not done so 6 

already, I move for the admission of General Counsel’s 110. 7 

 JUDGE McCARRICK:  I have received it. 8 

 MS. ALONSO:  Okay. 9 

Q Okay, Ms. Scott, I want you to take a look at General 10 

Counsel’s Exhibit 59.  This is a memorandum dated June 22nd from 11 

Neil Selman, a terminal manager for Groendyke Transport.  Have 12 

you ever seen this document? 13 

A I think I have. 14 

Q You have? 15 

A Uh-huh. 16 

Q How did you or how did you, how did you get a hold of this 17 

document? 18 

A I don’t know.  I know that I’ve seen it before.  I don’t 19 

know when or how or anything about it. 20 

Q Okay.  Do you think it may have been in June when this 21 

memorandum is dated?  Is that the time you would have seen it? 22 

A I don’t know.   23 

Q Where would you have seen this document? 24 

A I don’t know a lot about this document.  I know that I’ve 25 
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seen it before, but I don’t know. 1 

Q Do you know --  2 

A I don’t know. 3 

Q -- where, where -- 4 

A I don’t. 5 

Q You don’t know where you’ve seen it? 6 

A I don’t know. 7 

Q Okay.  Did you ever see this document while you were at 8 

work? 9 

A It would have been at work. 10 

Q Okay.  Would it have been while you were visiting one of 11 

the terminals? 12 

A I don’t know, I, like, I’ve seen it, I don’t know where I 13 

saw it. 14 

Q Okay.  Did you have any discussions with anybody about 15 

this? 16 

A I don’t remember having discussions with anybody about 17 

this. 18 

Q Okay.  But in June of 2011, it was already known that the 19 

Teamsters were trying to organize the drivers at Western, 20 

right? 21 

A It was summer sometime.   22 

Q And you knew that by June? 23 

A There was rumblings, I don’t know, I don’t consider 24 

rumblings organizing. 25 
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Q But, what do you consider rumblings? 1 

A Rumblings were like what I said.  Some of the drivers had 2 

gone, very few drivers, not many, I’m thinking a handful had 3 

gone to their terminal supervisors and said that there were 4 

some other drivers talking to them about unions. 5 

Q Okay.  And were those drivers in Albuquerque? 6 

A Albuquerque and I think El Paso. 7 

Q Okay.  And that was as early as May, you said? 8 

A I, summer sometime. 9 

Q Okay.  And did you, you said those were very few drivers. 10 

A Right. 11 

Q Okay.  Did you ask those terminal supervisors or the 12 

terminal supervisors who those drivers were that were reporting 13 

that other drives were talking about the union? 14 

A No, it was like, okay. 15 

Q Did you give the terminal supervisors any instructions 16 

about how to handle these rumblings? 17 

A No, not until, not until like August or something. 18 

Q Okay.   19 

 MS. ALONSO:  Your Honor, I move for the admission of 20 

General Counsel’s Exhibit 59. 21 

 MR. HIGH:  We object on the basis on relevancy.  This 22 

involves organizing, it doesn’t really involve Western.  It’s 23 

certainly not a business record for Western Refining. 24 

 JUDGE McCARRICK:  No, it’s not and I’m not sure enough 25 
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foundation has been laid for its authenticity.  The witness 1 

says she may have seen it, not sure when, where.  I’m not 2 

satisfied enough foundation has been laid yet for this --  3 

 MS. ALONSO:  Okay, Your Honor. 4 

 JUDGE McCARRICK:  -- so at this point I’m going to reject 5 

it. 6 

 MS. ALONSO:  Okay. 7 

(General Counsel’s Exhibit 59 is rejected) 8 

(General Counsel’s Exhibit 111 is marked for identification) 9 

Q Ms. Scott, I’m going to hand you what’s been marked as 10 

General Counsel’s Exhibit 111. 11 

A Okay.   12 

Q Ms. Scott, go ahead and review this document and let me 13 

know when you’re done. 14 

A Okay. 15 

Q Okay, Ms. Scott, now just from looking at the first page, 16 

this is the LM Form, LM-10 Employer Report that Western filed 17 

with Department of Labor, correct? 18 

A Yes. 19 

Q Okay. 20 

 MS. ALONSO:  Your Honor, I move for the admission of 21 

General Counsel’s Exhibit 111. 22 

 JUDGE McCARRICK:  Any objection? 23 

 MR. HIGH:  No objection, Your Honor.  I don’t know what 24 

relevance it has, but I assume it’s otherwise self-25 
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authenticating. 1 

 JUDGE McCARRICK:  111 is received. 2 

(General Counsel’s Exhibit 111 is received into evidence) 3 

Q Okay.  Okay.  Alright, Ms. Scott, you can set that aside. 4 

A Okay. 5 

Q Now Western hired several labor consultants, correct? 6 

A Yes. 7 

Q Okay.  And Western hired Simon Jara as one of its labor 8 

consultants? 9 

A Yes. 10 

Q Okay.  Now there’s another individual whose name has been 11 

raised during this hearing and, Scott Williams, now is that his 12 

correct name? 13 

A There was a Scott.  I don’t know if Williams is the 14 

correct name. 15 

Q Okay.  So Scott is a labor consultant hired by Western? 16 

A There was a Scott as part of the LRI group. 17 

Q Okay.  And you don’t know his last name? 18 

A I don’t. 19 

Q Okay.  What did Scott look like? 20 

A He was an older, thin man with about 5’10”, gray hair, 21 

probably 140 pounds. 22 

Q Okay.  Did he have facial hair when you saw him? 23 

A I don’t remember facial hair. 24 

Q Okay.  What age, you say he was older.  What age would you 25 
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estimate? 1 

A Probably 60. 2 

Q Okay.  Did he have gray hair? 3 

A Uh-huh. 4 

Q Okay.  Now there was another labor consultant named Evelyn 5 

Fragoso. 6 

A Okay. 7 

Q Correct? 8 

A Yes. 9 

Q Okay.  And another named David Acosta? 10 

A Yes. 11 

Q Okay.  Now who assigned the persuaders and -- so these 12 

labor consultants were referred to as persuaders, correct? 13 

A Yes. 14 

Q Okay.  Who assigned these persuaders to specific 15 

terminals? 16 

A Simon. 17 

Q Simon did? 18 

A Uh-huh. 19 

Q And did you consult with Simon about that? 20 

A Yes. 21 

Q Okay.   22 

(General Counsel’s Exhibit 112 is marked for identification) 23 

Q Now Ms. Scott, I’m going to hand you what’s been marked as 24 

General Counsel’s Exhibit 22.  I’m sorry, General Counsel’s 25 
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Exhibit 112. 1 

A Okay. 2 

Q Okay.  Go ahead and take a look at this, turning to the 3 

second page. 4 

A Okay.   5 

Q Now, there is an individual here named Simon Jara.  Is 6 

this picture a fair and accurate depiction of Simon Jara at the 7 

time that he was at the Western facilities? 8 

A Yes. 9 

Q Okay. 10 

 MS. ALONSO:  Your Honor, I move for the admission of 11 

General Counsel’s Exhibit 112. 12 

 JUDGE McCARRICK:  For the purpose of identifying Mr. Jara? 13 

 MS. ALONSO:  Yes, Your Honor. 14 

 JUDGE McCARRICK:  Any objection? 15 

 MR. HIGH:  No objection. 16 

 JUDGE McCARRICK:  112 is received. 17 

(General Counsel’s Exhibit 112 is received into evidence) 18 

(Discussion about copies of exhibit) 19 

 MR. GIANNOPOULOS:  Can we go off the record for a second, 20 

Your Honor and straighten this out. 21 

 JUDGE McCARRICK:  Off the record. 22 

(Off the record) 23 

(General Counsel’s Exhibit 113 is marked for identification) 24 

Q Okay, Ms. Scott, I’m now going to hand you what’s been 25 
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marked as General Counsel’s Exhibit 113.  This is an e-mail 1 

from you to Simonrjara@gmail.com dated October 20th.  Go ahead 2 

and review that e-mail. 3 

A Alrighty.  Okay. 4 

Q Now in this e-mail, Ms. Scott, the subject is Gallup, so 5 

the first e-mail is one from Simon and he is reporting to you 6 

about his visit to Gallup, correct? 7 

A Yes. 8 

Q Okay.  And Simon is telling you that the drivers’ lounge 9 

has no running water in the sink, correct? 10 

A Yes. 11 

Q Alright.  You state or you reply that “We will make it 12 

happen,” right? 13 

A Yes. 14 

Q Did you? 15 

A I assume I did. 16 

Q Okay. 17 

A I don’t recall, but I’m thinking I would follow through 18 

and make it happen, yes. 19 

Q Okay.  So after receiving this e-mail you repaired the 20 

sink at the drivers’ lounge in Gallup? 21 

A I’m thinking I did. 22 

Q Okay. 23 

A Yes.   24 

Q Okay. 25 
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 MS. ALONSO:  Your Honor, I move for the admission of 1 

General Counsel’s 113. 2 

 JUDGE McCARRICK:  Any objection? 3 

 MR. HIGH:  No objection, Your Honor. 4 

 JUDGE McCARRICK:  113 is received. 5 

(General Counsel’s Exhibit 113 is received into evidence) 6 

(General Counsel’s Exhibit 114 is marked for identification) 7 

Q Okay, Ms. Scott, I’m going to hand you another e-mail 8 

dated October 19th from David Acosta to you. 9 

A Okay. 10 

Q Alright, go ahead and review this e-mail. 11 

A Okay.   12 

Q Okay.  Do you recognize this e-mail, Ms. Scott? 13 

A I’m copied on it, I don’t recognize it. 14 

Q Okay.  Did you receive it? 15 

A I’m copied on it so yes, I received it. 16 

Q Okay.  Now --  17 

 MS. ALONSO:  I move for the admission of General Counsel’s 18 

114. 19 

 MR. HIGH:  No objection, Your Honor. 20 

 JUDGE McCARRICK:  114 is received. 21 

(General Counsel’s Exhibit 114 is received into evidence) 22 

Q Okay.  And in this e-mail, David Acosta is sending an e-23 

mail to Chris Proctor and you, correct? 24 

A Yes. 25 
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Q Okay.  And it was ordinary for the labor consultants 1 

to report back to you, right? 2 

A Yes. 3 

Q Okay.  Now here, David Acosta has noticed that you don’t 4 

want to give the impression that WR is panicking, but that you 5 

were as cool as a cucumber, dealing with what is at hand, 6 

right? 7 

A That’s what it states, yes.  8 

Q Okay.  Ms. Scott, what was at hand other than the 9 

employees exercising their federal right to organize? 10 

A What was what? 11 

Q What was at hand? 12 

A I have no idea.  He’s making that comment.  I don’t know 13 

what he was referencing.  I don’t know. 14 

Q What did you take this to mean? 15 

A I don’t even remember this e-mail so I don’t know. 16 

Q Okay.  Why were the consultants there, Ms. Scott? 17 

A They were to educate our drivers. 18 

Q Okay.  Alright.  What did you want, what did you want 19 

these persuaders to educate your drivers about? 20 

A I wanted them to be able to answer the questions that the 21 

drivers had, to understand what it, what it means to have a 22 

good company, work for a good company, talk about the company, 23 

let them know that we’re a good company.  Focus mainly on the 24 

company. 25 
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Q Okay.  And the purpose for having these consultants 1 

was to dissuade the employees from forming a labor union? 2 

A No, it was to educate the employees so that they could 3 

make educated decisions. 4 

Q Okay.  But with the goal of dissuading the drivers from 5 

joining the union? 6 

A No.  No.  Educate the employees so that they could make 7 

informed decisions. 8 

Q Okay.  Now, you mentioned that you reviewed with Simon the 9 

locations where or the terminals where certain labor 10 

consultants would be assigned, correct? 11 

A He would tell us where he was placing certain individuals, 12 

correct. 13 

Q Okay.  He would tell, he would communicate that with you, 14 

right? 15 

A He communicated to us, yes, where certain consultants 16 

would be placed, yes. 17 

Q Okay.  And where was he placed?  Was there a specific 18 

terminal where he was, that he was handling? 19 

A Gallup. 20 

Q Okay.  And what about Evelyn Fragoso? 21 

A Evelyn initially was at Bloomfield. 22 

Q Okay.  How long or when was she at Bloomfield? 23 

A She was at Bloomfield like end of October, then went home 24 

and then came back for one more week. 25 
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Q Okay.  And when she returned, where did she go? 1 

A She worked at, I believe, Gallup and Albuquerque, I 2 

believe. 3 

Q Okay.  Was she ever in El Paso? 4 

A I don’t think she was ever in El Paso. 5 

Q Okay.  What about David Acosta? 6 

A David Acosta, I believe, was in El Paso. 7 

Q Okay.  Were there any other labor consultants that had 8 

been, that were hired during that timeframe? 9 

A They had, we had like three that went in and out of 10 

Albuquerque. 11 

Q Okay.  And who are the three that went in and out of 12 

Albuquerque? 13 

A I don’t remember the names of the three that went in and 14 

out. 15 

Q Okay.  Were they additional to the ones that we’ve just 16 

reviewed? 17 

A They were different than the ones we reviewed. 18 

Q Okay.  Now we also discussed a Scott who was an older 19 

gentleman, you said? 20 

A Uh-huh. 21 

Q Where was he assigned to? 22 

A He was in Albuquerque for a few days. 23 

Q And the company had a safety meeting with drivers where 24 

union consultants had been invited to speak with the drivers, 25 
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right? 1 

A Yes. 2 

Q Okay.  And one of those meetings was held in October of 3 

2011, correct? 4 

A Yes. 5 

Q Okay.  And that was with, with this consultant named 6 

Scott, right? 7 

A Yes. 8 

Q Okay.  Alright.  Do you know who Raphal Cienors is? 9 

A Yes. 10 

Q Okay.  And he is a driver, correct? 11 

A Yes. 12 

Q And sometime in 2011 he received a traffic citation? 13 

A Correct. 14 

Q Okay.  And after receiving that traffic citation, he was 15 

suspended without pay while his citation was prosecuted by the 16 

State, correct? 17 

A Correct. 18 

 MR. HIGH:  Your Honor, I’m objecting.  Grounds of 19 

relevance.  There is no allegation in the consolidated 20 

complaint about any claim involving the fact that a ticket or a 21 

Mr. Raphal Cienors. 22 

 JUDGE McCARRICK:  What’s it go to? 23 

 MS. ALONSO:  Right, Your Honor, and I, this goes to the 24 

concerted complaints by the drivers and I’m just laying the 25 
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foundation for the meeting. 1 

 JUDGE McCARRICK:  For the circumstances surrounding their 2 

activity? 3 

 MS. ALONSO:  Correct, Your Honor. 4 

 JUDGE McCARRICK:  Alright.  I’ll permit it. 5 

Q And what happened regarding Raphal Cienors? 6 

A He received a citation for a road rage. 7 

Q Do you remember when he received that citation? 8 

A I think it was in the spring. 9 

Q Okay.  Of 2011? 10 

A Yes. 11 

Q Okay.  And the drivers were upset about what had happened 12 

to Raphal Ciernors, right? 13 

A Yes. 14 

Q Okay.  And they expressed that to you, right? 15 

A Yes. 16 

Q Okay.  And in October of 2011, there was a meeting where 17 

you raised having to report traffic citations, correct? 18 

A Yes. 19 

Q Okay.  And that meeting was conducted in Albuquerque, 20 

right? 21 

A Yes. 22 

Q Okay.  And you told the drivers that they had to report 23 

their citations to the company immediately? 24 

A Yes. 25 
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Q And the drivers, there was some uproar from the 1 

drivers during that meeting, right? 2 

A There was some questions. 3 

Q Okay. 4 

A I don’t think it was uproar.  There was some questions. 5 

Q Okay.  So some of the drivers spoke up about their 6 

displeasure with that? 7 

A Yes. 8 

Q Okay.  And Eric Burnham spoke up in defense of those 9 

drivers, right? 10 

A Yes. 11 

Q Okay. 12 

A Yes. 13 

Q And he said that the federal law didn’t require them to 14 

report the citations immediately, didn’t he? 15 

A No. 16 

 MR. HIGH:  Your Honor, if I may object.  This is well 17 

beyond concerted activities that’s why it’s being (inaudible, 18 

too far from microphone). 19 

 MS. ALONSO:  Your Honor, this also, this, it is our 20 

position that this is, go to concerted complaints.  It is also 21 

addresses the credibility of the witness who testified 22 

yesterday, as well. 23 

 JUDGE McCARRICK:  I’ll permit it. 24 

Q What did Eric Burnham say? 25 
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A His basic message was that drivers should not be held 1 

accountable until they are convicted. 2 

Q Okay.  Now Raphal Cienors was cleared of any wrongdoing 3 

regarding that citation, right? 4 

A Yes. 5 

Q Okay.  Okay, Ms. Scott.  I’m going to hand you several, 6 

well actually an e-mail dated October 13th. 7 

 MS. ALONSO:  Your Honor, may we, just a moment off the 8 

record so that I can identify, mark all of these exhibits? 9 

 JUDGE McCARRICK:  Off the record. 10 

(Off the record) 11 

(General Counsel’s Exhibits 115 and 116 are marked for 12 

identification) 13 

DIRECT EXAMINATION CONTINUES 14 

Q BY MS. ALONSO:  Okay, Ms. Scott, I’m going to hand you 15 

what’s been marked as General Counsel’s Exhibit 115 and that’s 16 

an e-mail dated October 13th from you to Mike Gailey and Chris 17 

Proctor and then another meeting [sic] dated October 13th from 18 

you to sjjara@lrims.com. 19 

A Okay. 20 

Q Okay?  So go ahead and review those. 21 

A Okay. 22 

Q Let’s begin with General Counsel’s 115, Ms. Scott. 23 

A Okay, just a minute. 24 

Q Sure.   25 
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A Okay. 1 

Q Okay.  So in General Counsel’s 115, let’s turn to the 2 

second page --  3 

A Okay. 4 

Q -- of the e-mail.  And on October 2nd, excuse me, on 5 

October 12th there is an e-mail from you to Mike Gailey and you 6 

said that, “Chris said you need to have some meeting on Monday 7 

at your terminal.”  What terminal is -- 8 

A El Paso. 9 

Q Okay.  And you also note that, “The word will be out by 10 

Tuesday and we need to get a step ahead before they find out 11 

persuaders are out.” 12 

A Okay. 13 

Q What did you mean by the, by using the words “the word 14 

will be out by Tuesday?”  What, what was going to be out by 15 

Tuesday? 16 

A That the persuaders would be out talking to our drivers. 17 

Q Okay.   18 

COURT EXAMINATION 19 

Q BY JUDGE McCARRICK:  And who were you concerned would find 20 

out about it? 21 

A I’m thinking Albuquerque.  22 

Q The city of Albuquerque? 23 

A Albuquerque terminal. 24 

Q Who at the Albuquerque terminal? 25 
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A Drivers at the Albuquerque terminal. 1 

DIRECT EXAMINATION CONTINUES 2 

Q BY MS. ALONSO:  Alright.  So Ms. Scott, it’s your 3 

testimony that you were concerned that the drivers in 4 

Albuquerque would find out about the persuaders before the time 5 

of the meeting, correct? 6 

A Correct. 7 

Q Okay.  And you wanted to be a step ahead, a step before 8 

these Albuquerque drivers, right? 9 

A I wanted to make -- yes. 10 

COURT EXAMINATION 11 

Q BY JUDGE McCARRICK:  Why were you concerned that the 12 

Albuquerque drivers would find out about these people who were 13 

gonna inform them, provide them with information? 14 

A I was afraid they wouldn’t show up for the meeting. 15 

Q Well, if they were just there to give them information, 16 

what was your concern? 17 

A That they wouldn’t show up to get the information. 18 

Q Why wouldn’t they want to do that? 19 

A That was my concern. 20 

DIRECT EXAMINATION CONTINUES 21 

Q BY MS. ALONSO:  So you were going to surprise the drivers 22 

with this information, right? 23 

A Surprise the drivers?  Not surprise them.  I scheduled 24 

meetings and wanted the drivers to attend. 25 
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Q Okay.  And you wanted to be a step ahead of them 1 

though, so you wanted to --  2 

A I wanted to make sure that they attended. 3 

Q What did you do to be a step ahead? 4 

(Long pause) 5 

Q Well, Ms. Scott, let me ask you this.  The meetings that 6 

you’re referring to, those were safety meetings, correct? 7 

A We tagged our meetings on to safety meetings, yes. 8 

Q Okay.  So they were a part of -- 9 

A Yes. 10 

Q -- they were all one meeting. 11 

A We always do that, tag meetings on to safety meetings. 12 

Q Okay.  But these persuaders were included into the safety 13 

meeting, correct? 14 

A Yes. 15 

Q Okay. 16 

A At the end of the safety meeting. 17 

 MS. ALONSO:  Your Honor, I move for the admission of 18 

General Counsel’s 115. 19 

 JUDGE McCARRICK:  Any objection? 20 

 MR. HIGH:  No objection, Your Honor. 21 

 JUDGE McCARRICK:  115 is received. 22 

(General Counsel’s Exhibit 115 is received into evidence) 23 

Q Now, now, go ahead and turn to General Counsel’s Exhibit 24 

116. 25 
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A Alrighty. 1 

Q Okay.  And did you write this e-mail? 2 

A Yes. 3 

 MS. ALONSO:  Your Honor, I move for the admission of 4 

General Counsel’s 116. 5 

 MR. HIGH:  No objection. 6 

 JUDGE McCARRICK:  116 is received. 7 

(General Counsel’s Exhibit 116 is received into evidence) 8 

Q Okay.  And this is the meeting that you are referring to 9 

in that other e-mail, right? 10 

A Yes. 11 

Q Okay. 12 

 JUDGE McCARRICK:  You’re referring to General Counsel’s 13 

115? 14 

 MS. ALONSO:  General Counsel’s 115, yes, Your Honor. 15 

Q Okay.   16 

 JUDGE McCARRICK:  Did you move 116? 17 

 MS. ALONSO:  Yes, Your Honor. 18 

 JUDGE McCARRICK:  Any objection? 19 

 MR. HIGH:  No objection. 20 

 JUDGE McCARRICK:  116 is received. 21 

Q Now in, in General Counsel’s 116, you have, you’ve sent 22 

this meeting [sic] to sjara@lrims.com. 23 

A Okay. 24 

Q That’s Simon Jara, isn’t it? 25 
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A Yes. 1 

Q Why were you sending a notice to Simon Jara, why were you 2 

sending a notice about this safety meeting to Simon Jara? 3 

A Because he was kind of overseeing all of the Labor 4 

Relations Institute people. 5 

Q Okay.  And Simon Jara is not a safety expert, is he? 6 

A He’s not. 7 

Q Okay.  Now, go ahead and turn to the second page of 8 

General Counsel’s 116.   9 

A Okay. 10 

Q This is the schedule that you are referring to in your e-11 

mail, correct? 12 

A Yes. 13 

Q Okay.  Now, you had granted the labor consultants access 14 

to several of the Western terminals, correct? 15 

A Yes. 16 

Q Okay.  And the labor consultants could access the Ciniza 17 

terminal, correct? 18 

A Yes. 19 

Q Okay.  And they also had access to the drivers’ rooms 20 

throughout the State of New Mexico, right? 21 

A Yes. 22 

Q And also in El Paso, correct? 23 

A Yes. 24 

Q Okay.  They also had access to the warehouse in 25 
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Albuquerque, right? 1 

A Yes. 2 

Q Okay.  Where else did you grant them access to? 3 

A I can’t think of anything else. 4 

Q Did you authorize ride alongs with drivers? 5 

A No. 6 

Q You did not do that? 7 

A No. 8 

Q Could Simon Jara have taken that upon his initiative to 9 

assign the labor consultants to do? 10 

A I don’t think so.  There was questions about that and I 11 

had safety concerns and so I didn’t --  12 

 MS. ALONSO:  Objection, Your Honor.  The witness is non-13 

responsive, that was a yes, no question. 14 

Q What was the question again? 15 

A The question was, whether you, whether Simon Jara had the 16 

authority to access or to grant other labor consultants access 17 

to the drivers’ trucks to ride along with the, along with any 18 

Western drivers? 19 

A Not that I’m aware of. 20 

Q Okay.  So you would have had to authorize something like 21 

that? 22 

A No. 23 

Q No, but you had the authority to grant that access if you 24 

-- 25 
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A No. 1 

Q -- wanted to. 2 

A No. 3 

Q You did not? 4 

A No. 5 

Q Okay. 6 

 JUDGE McCARRICK:  Who would have had the authority? 7 

 WITNESS:  I believe Kevin Goode. 8 

Q Now yesterday, I asked you some questions about visiting 9 

Gallup.   10 

A Okay. 11 

Q And in 2 -- you stated, and in -- I asked you questions 12 

about the times that you’ve been to Gallup in 2011, right? 13 

A Uh-huh, yes. 14 

Q And you visited Gallup with Simon, correct? 15 

A Yes. 16 

Q Okay.  And while you were at Gallup, you had the 17 

opportunity to introduce Simon to some of the drivers, right? 18 

A Yes. 19 

Q Okay.  And you knew that the consultants were doing ride 20 

alongs with some of the drivers, didn’t you? 21 

A No, I did not. 22 

Q Okay.  Okay, Ms. Scott, I’m going to show you what’s been 23 

marked as General Counsel’s Exhibit 73. 24 

A Okay. 25 
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 JUDGE McCARRICK:  73? 1 

 MS. ALONSO:  73.   2 

A Okay.   3 

 MR. GIANNOPOULOS:  One second, Your Honor. 4 

Q Okay, Ms. Scott, so I’m handing you what’s marked as 5 

General Counsel’s 73. 6 

A Okay.   7 

Q Okay?  Now, let’s look at the bottom e-mail and this is --  8 

A Okay. 9 

Q Okay.  And this, this is an e-mail sent from Evelyn 10 

Fragoso to you, correct? 11 

A The bottom one? 12 

Q No, go ahead and look at the top, on October 19th. 13 

A Okay. 14 

Q And you received this chain, this chain of e-mails, right? 15 

A I’m at the top, yes. 16 

Q Okay.  And this e-mail included at the bottom was 17 

forwarded to you, correct? 18 

A It looks like it was, yes. 19 

Q Okay.  Now, here at the bottom, it states that, “Today I 20 

will be riding,” this is an e-mail from Evelyn Fragoso stating 21 

that, “Today I will be riding with some of the workers who need 22 

special attention.” 23 

A Yes. 24 

Q And Evelyn is a consultant, correct? 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1029 

 

A Yes. 1 

Q So did you know, at the time that the consultants were at 2 

Western facilities that they were riding along with drivers? 3 

A I didn’t. 4 

Q Is it your testimony that you did not read this e-mail? 5 

A I did not know that, know that they were riding with 6 

drivers, I did not. 7 

Q Ms. Scott, is it your testimony that you did not read this 8 

e-mail though? 9 

A I might not have read all of this e-mail.  I don’t 10 

remember this e-mail. 11 

Q Okay.  Alright, Ms. Scott, I’m going to hand you what’s 12 

been marked as General Counsel’s Exhibit 121. 13 

A Okay.   14 

 MS. ALONSO:  What did I leave off? 15 

 JUDGE McCARRICK:  117 is next in order. 16 

 MS. ALONSO:  Oh, okay.  Alright.  Your Honor, just to, a 17 

brief moment off the record to mark everything. 18 

 JUDGE McCARRICK:  Off the record. 19 

(General Counsel’s Exhibit 117 is marked for identification) 20 

DIRECT EXAMINATION CONTINUES 21 

Q BY MS. ALONSO:  Okay, I’m going to hand you --  22 

 JUDGE McCARRICK:  Let’s go, hang on, let’s go back on the 23 

record.  Go ahead. 24 

Q Okay.  Pam, I’m going to hand you what’s been marked as 25 
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General Counsel’s Exhibit 117.   1 

A Okay. 2 

Q Now Pam, this is an e-mail from you to lrijara@gmail.com 3 

on Thursday, October 20th. 4 

A Okay. 5 

Q Pam, did you receive this e-mail? 6 

A Just a minute. 7 

Q Okay.  Did you receive this e-mail? 8 

A It’s from me. 9 

Q I’m sorry, did you send this e-mail? 10 

A Okay.  Yes, yes, I sent it. 11 

Q Okay. 12 

 MS. ALONSO:  Your Honor, I move for the admission of 13 

General Counsel’s 117. 14 

 JUDGE McCARRICK:  Any objection? 15 

 MR. HIGH:  No objection, Your Honor. 16 

 JUDGE McCARRICK:  117 is received. 17 

(General Counsel’s Exhibit 117 is received into evidence) 18 

Q Okay.  Now, Pamela, just looking at the top, in the “To” 19 

subject line, is lrijara, that’s Simon Jara, correct? 20 

A Yes. 21 

Q Okay.  And here at the e-mail below, he is sending you a 22 

report about his visit to Gallup, correct? 23 

A Yes. 24 

Q Okay.  And he’s providing you a summary of who he spoke 25 
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with or some of the drivers that he spoke with, spoke with 1 

that day, correct? 2 

A Yes. 3 

Q Okay.  And one of them was Blaine Yazzie, correct? 4 

A Yes. 5 

Q And the other was Luke Silago, correct? 6 

A Correct. 7 

Q Now, are these two drivers from Gallup? 8 

A I believe so. 9 

Q Okay.  And in the end of the e-mail, Simon Jara states 10 

that, “I have everyone’s summary reports and will be wrapping 11 

up my report in the next hour.” 12 

A Okay. 13 

Q Okay?  And he also mentions that he will send “Our 14 

assessments” in a few, correct? 15 

A Yes. 16 

Q Okay.  Did he send those summary reports to you? 17 

A I assume he did. 18 

Q Okay.  And those are summary reports that are assessing 19 

employees’ interest in the union, correct? 20 

A Yes. 21 

Q Okay.  And so how long or when did he begin assessing 22 

employee interest? 23 

 MR. HIGH:  Objection.  Lack of foundation.  How’s she 24 

gonna know how somebody else did something? 25 
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 JUDGE McCARRICK:  Lay some foundation --  1 

 MS. ALONSO:  Okay. 2 

 JUDGE McCARRICK:  -- of whether she got, she got 3 

information on that. 4 

Q Okay.  So Ms. Scott, when you hire, when the labor 5 

consultants were hired, did you discuss an assessment program 6 

or some assessment system for, excuse me, I’ll rephrase.  When 7 

the labor consultants were hired, you communicated, is it 8 

primarily with Simon Jara? 9 

A Yes. 10 

Q Okay.  And when you communicated with Simon, did you ever 11 

discuss implementing some type of an assessment system to 12 

determine whether the employees supported or supported the 13 

union or did not support the union? 14 

A We wanted a weekly summary and yes, we wanted an 15 

assessment of the support. 16 

Q Okay.  And when did you first start getting these weekly 17 

summaries? 18 

A Sometime towards the end of October. 19 

Q Okay.  So on a weekly basis, you were getting reports as 20 

to whether employees supported the union or did not support the 21 

union, correct? 22 

A Correct. 23 

Q Okay.  And this was based on Mr. Jara’s or the other labor 24 

consultants’ assessments of individual employees, right? 25 
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A Personal evaluation. 1 

Q Personal evaluations.  Now, these assessments applied to 2 

drivers in Albuquerque, correct? 3 

A Yes. 4 

Q And there were also assessments of Gallup drivers, 5 

correct? 6 

A Yes. 7 

Q Also of the drivers up in Bloomfield, right? 8 

A Yes. 9 

Q And also the drivers in El Paso, correct? 10 

A Yes. 11 

Q Okay.  For what period of time did you receive these 12 

weekly reports on whether the employees were pro-union or were 13 

anti-union? 14 

A Probably for a few weeks. 15 

Q Would you, I mean, would you, four weeks or five weeks, 16 

how many weeks do you think there were? 17 

A Like two weeks. 18 

Q Okay.  Let’s go ahead and, yeah --  19 

 MS. ALONSO:  Your Honor, did I move for the admission of -20 

- 21 

 JUDGE McCARRICK:  117? 22 

 MS. ALONSO:  117? 23 

 JUDGE McCARRICK:  Yeah.  It’s been received. 24 

Q Okay.  Ms. Scott, I’m going to show you what’s been marked 25 
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as General Counsel’s Exhibit 62.   1 

A Okay.   2 

Q Oh, and General Counsel’s 62 has been previously admitted 3 

to the record.  Okay, Ms. Scott, you received this, you sent 4 

this e-mail, correct? 5 

A Okay.  Yes. 6 

Q And here you are paying close attention to which drivers 7 

were supporting the union, correct? 8 

A Yes, let me read it.  Yes. 9 

Q Okay.  And your e-mail is to Chris Proctor, right?  And 10 

you’re letting him know that you’re going to forward names to 11 

your staff so they can do as many one-on-ones on Friday, right?  12 

And Ms. Scott, that’s at the very, the very first e-mail. 13 

A Okay.  Oh, very first? 14 

Q Right, the very top of the e-mail chains.  And here, here 15 

you’re setting up --  16 

A Okay. 17 

Q -- one-on-ones. 18 

A Okay. 19 

Q Correct? 20 

A Setting up one-on-ones? 21 

Q Or you’re trying to arrange some type of one-on-ones on 22 

Friday, correct? 23 

A I didn’t arrange any one-on-ones. 24 

Q Okay, well you’re --  25 
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 JUDGE McCARRICK:  You wanted them to take place, did 1 

you not? 2 

 WITNESS:  Yes. 3 

Q Okay.  And what are one-on-ones? 4 

A Its where an employee can talk with the member from the 5 

Labor Relations Institute. 6 

Q Okay.  So one of the labor consultants? 7 

A Uh-huh. 8 

Q Okay.  Where were those arranged?  Where, were they at the 9 

Gallup facility? 10 

A I don’t which facility it was. 11 

Q Well, who is on Chris Proctor’s staff? 12 

A I think what we were talking about, let’s see.  We were 13 

talking, that would be the terminal supervisors. 14 

Q Okay.  So the one-on-ones were to be held at all of the 15 

terminals then? 16 

A Yes. 17 

Q Okay.  And you wanted one-on-ones because the group 18 

meetings were, the group meetings with the consultants were not 19 

going as well, right? 20 

A We only had very few group meetings.  Most of it, most of 21 

it was one-on-ones. 22 

 JUDGE McCARRICK:  I thought one of the e-mails indicated 23 

there was some problems with the group meetings? 24 

 WITNESS:  Correct. 25 
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Q Okay.  So you were having problems at the group 1 

meetings correct? 2 

A We didn’t do hardly any group meetings. 3 

Q But at the group meetings that were held, they were not 4 

very effective in communicating the message from the --  5 

A Yes. 6 

Q -- consultants, correct? 7 

A Yes. 8 

Q Okay.  So you thought that it would be more effective to 9 

have one-on-one sessions with the drivers and the consultants, 10 

correct? 11 

A Yes. 12 

Q Okay.  Now, let’s go ahead and take a look at this e-mail 13 

that you sent on October 27th on Thursday.  You stated, “I have, 14 

I’m having Simon check on the status from his staff on how 15 

these gents were scored.  This would give us an idea on how 16 

accurate we are scoring our gents.” 17 

A Okay. 18 

Q By using the word “gents” you’re referring to Western 19 

drivers, correct? 20 

A Yes. 21 

Q Alright.  And here you’re referring to “an idea of how 22 

accurate we are scoring,” so Western had its own scoring system 23 

for driver, union interests, correct? 24 

A No, we didn’t, (mumbling, reading). 25 
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Q Well, you say, “we are scoring our gents.” 1 

A I was -- 2 

Q So you are referring to the system that Western had in 3 

place --  4 

A No. 5 

Q -- to score its drivers? 6 

A No, just a second (mumbling, reading).  We didn’t have, we 7 

didn’t do any of our own scoring, we didn’t. 8 

 JUDGE McCARRICK:  You used LRI’s system? 9 

 WITNESS:  Yes.  We didn’t do our own scoring. 10 

Q Okay.  Well the terminal managers were also conducting 11 

their own assessments, weren’t they? 12 

A They weren’t scoring. 13 

Q But were they conducting an assessment of employee 14 

interests in the union? 15 

A We knew from the committee where the interest was.   16 

Q Okay, but Ms. Scott, were the terminal managers assessing 17 

drivers interests in the union? 18 

A If the drivers were communicating to them, one way or the 19 

other, I’m sure they would know. 20 

Q Okay.  So, now is that a yes or a no? 21 

 JUDGE McCARRICK:  That’s non-responsive to the question, 22 

ma’am. 23 

A Do you want to ask the question again? 24 

Q Okay.  The terminal managers, were they conducting their 25 
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own assessment of the drivers’ interests in the union? 1 

A Yes. 2 

Q Okay.  And were they reporting those scores back to you? 3 

A No. 4 

Q Okay.  And the consultants, when they spoke to drivers to 5 

assess their interests, they were speaking to the drivers 6 

during working time, correct? 7 

A Yes. 8 

Q Okay.   9 

(General Counsel’s Exhibit 118 is marked for identification) 10 

Q Okay.  You can set that aside, Ms. Scott.  Now I’m going 11 

to be handing you what’s been marked as General Counsel’s 12 

Exhibit -- 13 

 JUDGE McCARRICK:  Next number is 118. 14 

Q Yes, 118.  Go ahead and review this document.  This is an 15 

e-mail that you wrote on February, on Friday, October 28th to 16 

Lynn Milton among a few others. 17 

A Okay. 18 

Q Okay.  Did you send this e-mail, Ms. Scott? 19 

A Yes. 20 

 MS. ALONSO:  Your Honor, I move for the admission of 21 

General Counsel’s 118. 22 

 MR. HIGH:  No objection, Your Honor. 23 

 JUDGE McCARRICK:  118 is received. 24 

(General Counsel’s Exhibit 118 is received into evidence) 25 
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Q Okay.  Ms. Scott, in this e-mail, you are, you’ve 1 

mentioned a go forward plan. 2 

A Okay. 3 

Q What is that? 4 

A Pretty much we were going to end the, the labor relations 5 

timeframe and we were trying to get to business as usual and 6 

just moving forward and letting them know that the labor 7 

relations people were going to be pulled off and we just need 8 

to focus on business. 9 

Q Okay.  Who, did you have this meeting with the, where you 10 

sent out a conference number for?  Was there a conference call 11 

held? 12 

A Yes, there was a conference call. 13 

Q Okay.  What was, who participated in the conference call? 14 

A Lynn Milton, Eric Burnham, David Townsend, Mike Gailey, 15 

Chris Proctor, Steve Curtright. 16 

Q Okay.  Did you lead that meeting? 17 

A I did. 18 

Q What did you say during that meeting? 19 

A That we were through using the persuaders, that we need to 20 

get to business as usual and start focusing on our business. 21 

Q Okay.  Who determined that you were through using the 22 

persuaders?  Did you make that determination on your own? 23 

A I would not have made it on my own.  I think Chris Proctor 24 

and I and Steve talked about it.  We probably talked to Kevin 25 
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about it. 1 

Q Okay. 2 

A So I think it was a group of us making the decision. 3 

Q Okay.  Why did you reach that decision? 4 

A We were trying to get back to business as usual. 5 

Q And the assessments played a part in that decision, 6 

correct? 7 

A No, it had been very disruptive, we were trying to get our 8 

drivers to focus back on business. 9 

Q But the labor consultants had already been reporting to 10 

you their results from that assessment system, correct? 11 

A They had been reporting. 12 

Q Okay.  And according to the assessments, the drivers’ 13 

moods or sentiments were shifting against the union, correct? 14 

A The drivers had been educated and --  15 

 MS. ALONSO:  Objection, Your Honor.  The witness is --  16 

 JUDGE McCARRICK:  Sustained.  It’s not responsive. 17 

 WITNESS:  I’m sorry. 18 

A Ask it again? 19 

Q According to the assessments that had been reported to you 20 

up to that point, the drivers’ sentiment had been shifting 21 

against the union? 22 

A Yes. 23 

(General Counsel’s Exhibit 119 is marked for identification) 24 

Q I’m going to be handing you what’s been marked as General 25 
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Counsel’s Exhibit 119.  Alright, this is an e-mail from you 1 

to Chris Proctor on October 28.  Okay.  Did you send this e-2 

mail, Ms. Scott? 3 

A I did. 4 

Q Okay. 5 

 MS. ALONSO:  I move for the admission of General Counsel’s 6 

119. 7 

 MR. HIGH:  No objection, Your Honor. 8 

 JUDGE McCARRICK:  119 is received. 9 

(General Counsel’s Exhibit 119 is received into evidence) 10 

Q Alright, Ms. Scott, in this e-mail you are noting that you 11 

need to schedule a checkout meeting with all the supervisors 12 

and LLI today. 13 

A Okay. 14 

Q Now, is LLI a typo for LRI? 15 

A Yes. 16 

Q Okay. 17 

A Yes. 18 

Q Did you schedule that meeting with all the supervisors and 19 

LRI? 20 

A I scheduled a meeting with LRI, but I don’t, I think the 21 

supervisors meeting was separate. 22 

Q Okay.  Did you have that -- who did you, who participated 23 

in the meeting with you and LRI? 24 

A I think it was just Christy Proctor, Simon and myself. 25 
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Q Okay.  And is Christy Proctor Chris Proctor? 1 

A Yes. 2 

Q Okay.  What was discussed during that meeting? 3 

A It was a checkout meeting, so I’m thinking that we were 4 

telling them that we were going to pull them off and that we 5 

were going to move on, that, you know, we wanted it to be 6 

business as usual.  I’m sure Simon, you know, did a summary of 7 

where they were with it. 8 

Q Okay.  And would that summary have been dated October 28th 9 

or some date, sometime after? 10 

A It would be that date or sometime after. 11 

Q Okay.  And he gave you that summary report prior to 12 

leaving as his final assessment? 13 

A He would have. 14 

Q Okay.  Okay. 15 

 MS. ALONSO:  Your Honor, I don’t recall if I’ve moved for 16 

the admission of 119, but --  17 

 JUDGE McCARRICK:  It has been. 18 

 MS. ALONSO:  Okay. 19 

 (General Counsel’s Exhibit 120 is marked for identification) 20 

Q Ms. Scott, I’m going to hand you another e-mail that’s 21 

been marked General Counsel’s Exhibit 120.  This is another e-22 

mail from you to Simon Jara. 23 

A Okay.  Okay. 24 

Q Okay.  Now in the first e-mail, or in the e-mail below, 25 
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that is Eric Burnham reporting to you something that 1 

occurred at one of the terminals earlier that day, correct? 2 

A Yes.   3 

Q Okay.  And was this at Albuquerque? 4 

A Yes, it would have been. 5 

Q Okay.  Did you investigate this, Ms. Scott? 6 

A No. 7 

Q Was anybody disciplined? 8 

A No. 9 

Q Okay. 10 

 MS. ALONSO:  Your Honor, I move for the admission of 11 

General Counsel’s 120. 12 

 JUDGE McCARRICK:  Any objection?  I’m sorry?  Any 13 

objection? 14 

 MR. HIGH:  No objection. 15 

 JUDGE McCARRICK:  120 is received. 16 

(General Counsel’s Exhibit 120 is received into evidence) 17 

Q Alright.  Ms. Scott, I think you may have General 18 

Counsel’s Exhibit 116 up there with you? 19 

A Okay. 20 

Q Okay.  Now, this was the meeting where the consultants 21 

were introduced to the drivers, right? 22 

A Yes. 23 

Q And that was for the first time, correct? 24 

A Yes. 25 
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Q Okay.  And during this same timeframe, you had similar 1 

meetings at the other terminals introducing the consultants to 2 

the drivers, correct? 3 

A Yes. 4 

Q Okay.  And that was the first time that they were 5 

introduced to the consultants? 6 

A Yes. 7 

Q Okay.   8 

 MR. GIANNOPOULOS:  Your Honor, could we have just one 9 

minute? 10 

 JUDGE McCARRICK:  Off the record. 11 

(Off the record) 12 

 JUDGE McCARRICK:  Go ahead, Ms.- 13 

 MS. ALONSO:  Okay. 14 

DIRECT EXAMINATION CONTINUES 15 

Q BY MS. ALONSO:  Ms. Scott, I’m going to show you what’s 16 

been marked as General Counsel’s Exhibit 36.  And this has 17 

already been admitted. 18 

 JUDGE McCARRICK:  I’m sorry, number? 19 

 MS. ALONSO:  36. 20 

 JUDGE McCARRICK:  36. 21 

Q Now Ms. Scott, have you seen this before? 22 

A Yes. 23 

Q Okay.  Do you know who created this? 24 

A I think there was a group of people that created this. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1045 

 

Q Okay.  Were you involved with that group of people in 1 

the creation of this document? 2 

A I was. 3 

Q When was it created?  Was it in 2011? 4 

A Yes. 5 

Q Okay.  Now Ms. Scott, you said that you’ve been an HR 6 

manager since what year? 7 

A Since 1986. 8 

Q Since 1986. 9 

A Uh-huh. 10 

Q And did you receive reports about harassment from drivers 11 

during --  12 

A I’m sorry, you’re talking, you’re talking Western, I’m 13 

sorry. 14 

Q Yes. 15 

A 2007. 16 

Q Okay, since 2007 you’ve been an HR manager for Western? 17 

A Yes. 18 

Q Now did you receive reports about harassment from drivers 19 

prior to 2011? 20 

A No. 21 

Q Okay.  So harassment was never reported at Western before 22 

2011? 23 

A Not that I can recall. 24 

Q Okay.  Now, let’s take a look at General Counsel’s 36.  25 
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And at the very beginning, at the very top of the memo it 1 

states that “Western has received numerous complaints that the 2 

drivers are being solicited by union organizers when they are 3 

working and that you want this interference and harassment to 4 

stop.”  Now, who were those numerous complaints reported to? 5 

A Terminal supervisors. 6 

Q Okay.  Were they creating a log or were they logging all 7 

of these complaints? 8 

A Not that I know of. 9 

Q Okay.  And is it your testimony that this is the first 10 

time that employees or drivers had reported harassment during 11 

your time as an HR manager? 12 

A No, I’m sure we’ve had other times. 13 

Q Now, do you know how many complaints had been received by 14 

that point? 15 

A I don’t. 16 

Q Okay.  Did you collect or did you sit down and review this 17 

with terminal supervisors? 18 

A No. 19 

Q Did you investigate those complaints to determine if they 20 

were legitimate or not before sending out this General 21 

Counsel’s 36? 22 

A The drivers had reported to the terminal supervisors and 23 

so --  24 

 JUDGE McCARRICK:  That’s not responsive to the answer, 25 
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ma’am. 1 

 WITNESS:  Okay. 2 

Q Did you investigate those complaints of harassment prior 3 

to sending out -- 4 

A I didn’t. 5 

Q -- this letter?  Excuse me? 6 

A I didn’t. 7 

Q You did not.  Okay.  You can go ahead and set that aside.   8 

(General Counsel’s Exhibit 121 is marked for identification) 9 

Q Now, I’m going to hand you what’s been marked as General 10 

Counsel’s 121 and this is an e-mail from you, excuse me, from 11 

Chris Proctor to you as a cc on November 4th.  Go ahead and 12 

review that. 13 

A Okay. 14 

Q Okay, Pam.  Let me know when you’ve taken a -- 15 

A Okay. 16 

Q -- moment to review everything, okay?  Now, this e-mail is 17 

eventually cc’d to you on November 4th, right? 18 

A Yes. 19 

Q And you did receive this e-mail, Ms. Scott? 20 

A Yes. 21 

 MS. ALONSO:  Your Honor, I move for the admission of 22 

General Counsel’s 121. 23 

 MR. HIGH:  No objection, Your Honor. 24 

 JUDGE McCARRICK:  121 is received. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1048 

 

(General Counsel’s Exhibit 121 is received into evidence) 1 

Q Okay.  Now, this, let’s turn to page 2.  And this is an e-2 

mail from R.C. Sprouse in Retail. 3 

A Okay. 4 

Q Okay?  What is R.C. stand for? 5 

A Rock, the R is Rocky.  I don’t know what the C stands for. 6 

Q Okay.  And Rocky Sprouse, this is his accurate, this is, 7 

this accurately reflects his position, he is the vice president 8 

of Retail? 9 

A Yes. 10 

Q Okay.  And looks like the e-mail, the document attached is 11 

what he is forwarding, correct? 12 

A Yes. 13 

Q Okay.  And the Retail Division oversees the Giant stores, 14 

correct? 15 

A Yes. 16 

Q Okay.  So it had been reported that these union or that 17 

these documents were being handed out at some store in Santa 18 

Fe, right? 19 

A That’s what it says. 20 

Q Okay.  Who is Mark Smith?  Now he is cc’d on an e-mail 21 

from Matt Yoder on April, on November 4th. 22 

A He would be Matt Yoder’s, he would be a direct report, 23 

Matt Yoder would be a direct report to Mark Smith. 24 

Q Okay.  Do you know Matt Yoder’s position? 25 
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A He’s a VP of Retail. 1 

Q Okay.  And what about Mark Smith?  What is his position? 2 

A I don’t, I don’t know what Mark Smith’s title is. 3 

Q Okay.  But they, they both work for the retail division of 4 

Western Refining, correct? 5 

A I think they report up to Mark Smith. 6 

Q Okay.  But do you know which division they work for, if 7 

you know? 8 

A Mark Smith?  I don’t know where Mark Smith works. 9 

Q Okay.  And in this e-mail, if we go up one from Scott 10 

Stevens, the company is communicating to all stores to be on a 11 

lookout, right for this type of activity? 12 

A It says, “Store personnel asked them to leave the property 13 

and Rocky thinks --  14 

 MS. ALONSO:  Objection, Your Honor.  The document speaks 15 

for itself.  I’m asking her if, if the company was 16 

communicating to all stores about this activity. 17 

A I don’t know.   18 

Q Okay. 19 

A I don’t know. 20 

Q So you don’t know? 21 

A I don’t know. 22 

Q Alright.  Well, let’s go up to the same e-mail from Scott 23 

Stevens.  Now someone included on the cc is Gary Hanson.   24 

A Okay. 25 
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Q Who is that individual? 1 

A I don’t his exact title, but he does public relations for 2 

the company. 3 

Q Okay.  And is he in the Marketing Division? 4 

A I don’t know. 5 

Q Is he in Wholesale? 6 

A No. 7 

Q No.  Is he in Retail? 8 

A I don’t, I don’t know what, how he is affiliated.  He does 9 

public relations. 10 

Q Okay.  Does he do public relations for the entire company? 11 

A Yes. 12 

Q Okay.  Okay.  And now, at the every last e-mail, the very 13 

last e-mail from Chris Proctor to you, Chris Proctor asked you 14 

if or send you an e-mail asking if it can be determined which 15 

driver it was and if the company can nail him for that, 16 

correct? 17 

 JUDGE McCARRICK:  The document speaks for itself. 18 

Q Okay. 19 

A Yes, that’s what it says. 20 

Q So now, did you determine what driver had been passing out 21 

handbills? 22 

A I didn’t.  I was copied on this. 23 

Q Okay.  Was anybody nailed for handing out handbills? 24 

A No. 25 
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Q Okay. 1 

 MS. ALONSO:  Alright, Your Honor.  If I have not done so 2 

already, I move for the admission of 121. 3 

 JUDGE McCARRICK:  I think it’s been received. 4 

 MS. ALONSO:  Okay.   5 

(General Counsel’s Exhibit 122 is marked for identification) 6 

Q Okay, Ms. Scott, I’m going to hand you another e-mail 7 

that’s marked as General Counsel’s Exhibit 122. 8 

A Okay. 9 

Q And this is an e-mail from you to Victor Rueda dated 10 

Friday, November 4th, 2011. 11 

A Alright. 12 

Q Okay? 13 

A Okay. 14 

Q So go ahead and review that. 15 

A Okay. 16 

Q Okay, Ms. Scott.  Go ahead and review that and let me know 17 

when you’re done. 18 

A Okay.  I’m done. 19 

Q Okay.  Did you write this e-mail, Ms. Scott? 20 

A I did. 21 

Q Okay. 22 

 MS. ALONSO:  Your Honor, I move for the admission of 23 

General Counsel’s 122. 24 

 MR. HIGH:  No objection, Your Honor. 25 
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 JUDGE McCARRICK:  122 is received. 1 

(General Counsel’s Exhibit 122 is received into evidence) 2 

Q Okay.  Down below, Ms. Scott, there are some e-mails that 3 

are sent that is eventually forwarded to you, but who is 4 

William Santillanes? 5 

A He’s a clerk at the, a transportation analyst at the 6 

Ciniza truck shop terminal. 7 

Q And who is millionbrother@hotmail.com? 8 

A I have no idea. 9 

Q Okay.   10 

 MR. HIGH:  Counsel, is this three pages or do I just have 11 

an extra second page? 12 

 MR. GIANNOPOULOS:  I think it’s an extra second page. 13 

 JUDGE McCARRICK:  No, it looks like a duplicate, a 14 

duplicate page. 15 

 MR. HIGH:  Can I just take it off then? 16 

 MS. ALONSO:  Yes, we can remove that. 17 

Q Okay, Ms. Scott, now I’m going to show you what’s been 18 

marked as General Counsel’s 58.  No, sorry, I’m not actually.  19 

That’s fine, but in this e-mail --  20 

 JUDGE McCARRICK:  What one are you referring to? 21 

 MS. ALONSO:  I’m referring to 122. 22 

 JUDGE McCARRICK:  Okay. 23 

Q Okay.  Now, this, in this e-mail, you had, a Gallup driver 24 

had sent you this petition that is attached, correct? 25 
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A Correct. 1 

Q Okay.  And you did not think that you should be a part of 2 

that, right? 3 

A Correct. 4 

Q Okay.  Now, I’m going to hand you what’s been marked as 5 

General Counsel’s 49 and 50.  And looking at General Counsel’s 6 

Exhibit 49, this is an e-mail from Chris Proctor and you were 7 

cc’d on it, correct? 8 

A Correct. 9 

Q And in this e-mail, Chris Proctor is stating that it is 10 

very important for drivers, driver committees to continue to 11 

secure signatures, right? 12 

A On 49? 13 

Q Right. 14 

A That’s what he’s saying. 15 

Q Okay.  Was Phillip Payne on that drivers’ committee? 16 

A I don’t know. 17 

Q Okay.  Who was on the drivers’ committee? 18 

A I don’t know. 19 

Q Okay.  Who put together the drivers’ committee? 20 

A I don’t know. 21 

Q Okay.  And the signatures that are being referred to are 22 

on anti-union petitions, correct? 23 

A Let’s see.  Yes. 24 

Q Okay.  And who was the middleman between the company and 25 
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the drivers’ committee? 1 

A I don’t know. 2 

Q Okay.  The LRI consultants were playing some role in this 3 

anti-union petition, correct? 4 

A It, let me see.   5 

 MR. HIGH:  Your Honor, let me object to that, lack of 6 

foundation.  I don’t think a foundation is laid that this 7 

witness knows what the LRI people were doing out in --  8 

 JUDGE McCARRICK:  I disagree.  They were working very 9 

close.  Its’ obvious from the evidence that the LRI and Western 10 

HR people were working very closely together.  There may be 11 

some specifics she’s not aware of, but she can testify to that.  12 

I think there is enough foundation here for her to at least 13 

begin to answer the question. 14 

A So what, so what’s the question again? 15 

Q So, Ms. Scott, the LRI were playing the middleman between 16 

the, this, this driver committee and the company, correct? 17 

A Is that, is that a yes or no? 18 

Q Right. 19 

A It appears, yes. 20 

Q Okay.  And why did you need to get a clear majority of 21 

drivers? 22 

A I didn’t need to get anything. 23 

Q Well why --  24 

A That wasn’t me. 25 
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Q Why did Chris Proctor need to get a clear majority of 1 

drivers on these or signatures, excuse me, let me rephrase.  2 

But why did Chris Proctor need to get or secure a clear 3 

majority of drivers? 4 

A I don’t know. 5 

 MR. HIGH:  Objection.  Speculation, Your Honor. 6 

 JUDGE McCARRICK:  The witness has indicated she doesn’t 7 

know. 8 

A I don’t know. 9 

Q Okay.  Now Ms. Scott, let’s go ahead and turn to GC-50.  10 

And this is another e-mail from Chris Proctor to you dated 11 

November 11th, correct? 12 

A Okay. 13 

Q Now here, the company is sharing, or Chris Proctor is 14 

sharing with you, amongst other that it’s the company’s 15 

understanding that pro-union, pro-company driver petitions were 16 

mailed to the union, local, NLRB and the New Mexico senator, 17 

right? 18 

A That’s what he’s saying here, yes. 19 

Q Okay.  And the total of about 83 is 56 percent of the 20 

total, right? 21 

A That’s what he’s saying. 22 

Q Okay.  How did the company find out that the pro-company, 23 

the pro-company driver petition was mailed to the union, NLRB 24 

and to the New Mexico senator? 25 
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A I don’t know. 1 

Q Okay.  Well Ms. Scott, in your e-mail in General Counsel’s 2 

122, you indicate that you thought that this petition or that 3 

the driver, Phillip Payne, should have the NLRB’s address in 4 

Phoenix. 5 

A I --  6 

Q Right? 7 

A I sent an e-mail to Victor asking him what I should do. 8 

Q Okay.  And did you ever provide Phillip Payne the NLRB’s 9 

address? 10 

A No. 11 

Q Okay. 12 

A I did nothing with it. 13 

 JUDGE McCARRICK:  I’m sorry? 14 

 WITNESS:  I did nothing with it. 15 

Q Do you know of anyone working for Western who did do that? 16 

A No. 17 

Q Okay.  Do you know how the company knew how many 18 

signatures were on the pro-company petition? 19 

A Well, I think it was attached here, right? 20 

Q Okay.  Aside from that though, Ms. Scott, is there any 21 

other way did you hear anything as to how the company knew that 22 

information? 23 

A Did I?  Repeat the question. 24 

Q Did you hear any conversations, aside from this e-mail, 25 
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did you have any conversations with anybody about the 1 

number of employees who signed these anti-union petitions? 2 

A I did not. 3 

Q Okay.  Why did you suggest that the petition be mailed to 4 

the NLRB? 5 

A I didn’t know what to do with it.  You know, I, what do I 6 

do with this? 7 

Q Okay. 8 

A He didn’t respond and I didn’t, I filed it away in the 9 

file. 10 

Q Okay.  So, okay, Ms. Scott, let’s go ahead and look at 11 

General Counsel’s 122 at the second page on there.   12 

A Okay. 13 

Q Now, this petition only contains approximately 35 14 

signatures, so the total was about 83. 15 

A Okay. 16 

Q How did Western know that there were 83 signatures total? 17 

A I don’t know. 18 

Q Okay.  Okay, Ms. Scott, I’m going to hand you what’s been 19 

marked as General Counsel’s Exhibit 58.   20 

A Okay. 21 

Q Now I want you, this is a seven page, actually a nine page 22 

document, so go ahead and look through that. 23 

 MR. GIANNOPOULOS:  And Your Honor, this was previously 24 

marked, but not admitted. 25 
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 JUDGE McCARRICK:  Say again? 1 

 MR. GIANNOPOULOS:  This was previously marked, but not 2 

admitted. 3 

Q Ms. Scott, have you ever seen any of these other 4 

petitions? 5 

A I have not.  I have seen the first page. 6 

Q Okay.  You have seen the first page.  Okay. 7 

 MS. ALONSO:  And Your Honor, I am moving for the admission 8 

of 122, if I have not done so already. 9 

 JUDGE McCARRICK:  122 is received. 10 

 MS. ALONSO:  Okay. 11 

Q Okay, Ms. Scott, I’m going to hand you what’s been marked 12 

as General Counsel’s Exhibit 43. 13 

A Okay. 14 

Q And this is an e-mail from you dated September 27th, 2011.  15 

Go ahead and review it. 16 

A Okay.  Let’s see. 17 

Q Alright Ms. Scott -- 18 

A Okay. 19 

Q -- so to your knowledge after three drivers received 20 

Kevin’s letter, they told Mike Gailey that they were not part 21 

in the organizing drive, right? 22 

A Correct. 23 

Q And you wanted to know the names of those drivers, 24 

correct? 25 
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A Yes. 1 

Q Okay.  Why did you want to know the names of those drivers 2 

and what they and who said they were not part of the organizing 3 

committee? 4 

A Because we had the, the committee letter and I wanted to 5 

see which drivers on the committee letter were saying that they 6 

shouldn’t be on the committee letter. 7 

Q Yes, I understand that, Ms., I understand what you did, 8 

but my reason, my question is why?  What’s the purpose of 9 

knowing that? 10 

A Just to see the committee, what the true committee was. 11 

Q So you were keeping track of this information, correct? 12 

A Of, from the letter, the individuals that were saying that 13 

they weren’t part of the committee, yes. 14 

Q The identities of individuals who supported the union, 15 

correct? 16 

A I had it already on the letter from the Teamsters of who 17 

was supporting it.  I had that. 18 

 JUDGE McCARRICK:  But you wanted to know who no longer 19 

supported the union, did you not? 20 

 WITNESS:  Yes, or who was saying, yeah, yes, yes. 21 

Q Okay.  I’m going to hand you what’s been marked as General 22 

Counsel’s Exhibit 44. 23 

A Okay. 24 

Q Okay.  And this is a meeting, excuse me, this is an e-mail 25 
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from you and it is concerning the subject of union 1 

activity, it is a meeting organizer, sorry, you are the 2 

designated meeting organizer for, it appears, a conference call 3 

on September 22nd, correct? 4 

A Yes. 5 

Q Okay.  What was this meeting about, Ms. Scott? 6 

A I don’t know. 7 

Q Okay.  Well, the subject is union activities, so is that 8 

what you discussed with the individuals as required attendees? 9 

A I can guess what I think it’s about. 10 

Q Okay.  Go ahead.  11 

 JUDGE McCARRICK:  No, I don’t want any speculation. 12 

 MS. ALONSO:  Okay. 13 

 JUDGE McCARRICK:  Speculation does not help me reach a 14 

decision. 15 

Q Well, Ms. Scott, there is an individual down here that’s 16 

mentioned and his name is Deryl. 17 

A Okay. 18 

Q Who is Deryl? 19 

A Deryl Norwood.  He’s a terminal supervisor in California. 20 

Q Okay.  I’m sorry, and his last is what? 21 

A Norwood. 22 

Q Okay.  And he’s a terminal supervisor? 23 

A Yes. 24 

Q Okay.  Who is Allen?  Oh sorry, Al? 25 
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A Grimsy.  He’s a Tucson terminal supervisor. 1 

Q Okay.  And Brian? 2 

A Is at Stafford terminal supervisor. 3 

Q What about Bob Allen?  Who is he? 4 

A He is the supervisor over crew drivers in Bloomfield. 5 

Q Okay.  And Todd Berdean? 6 

A He is a logistics, well, at this time he was a logistics 7 

manager. 8 

Q Okay.  And is it standard for logistics managers to 9 

participate in meetings that you call? 10 

A I’m thinking I was, yeah, he could, he could. 11 

Q Okay.  Now anybody that’s a part, that is named in the 12 

required attendees, are any of these individuals working for 13 

the Retail Division? 14 

A No. 15 

Q Okay.  Okay, Ms. Scott, I’m going to hand you what’s been 16 

marked as General Counsel’s Exhibit 45.   17 

A Okay. 18 

Q Okay.  And this is an e-mail from you to several 19 

individuals dated October 17th, correct? 20 

A Yes. 21 

Q Okay.  Now Western bought cell phones for the anti-union 22 

consultants, correct? 23 

A We gave them cell phones, yes. 24 

Q Okay.  And Western was paying that cell phone service for 25 
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the consultants, correct? 1 

A They were our cell phones, yes, we were paying for the 2 

cell phones. 3 

Q Okay.  Did the --  4 

 JUDGE McCARRICK:  Well, I don’t want to split hairs, 5 

what’s the difference between paying for a cell phone and 6 

paying for cell phone service.  Did you provide both? 7 

 WITNESS:  Yes, we would have. 8 

 JUDGE McCARRICK:  Okay. 9 

Q Okay.  Now Ms. Scott, I’m going to hand you what’s been 10 

marked as General Counsel’s Exhibit 60.   11 

 JUDGE McCARRICK:  60? 12 

 MS. ALONSO:  60. 13 

Q Go ahead and review that.  This is an e-mail from you to 14 

Kevin Goode dated October 6th, 2011. 15 

A Okay.  Yes. 16 

Q Okay.  Now, and just for clarification, Ms. Scott, the 17 

subject line, it says, “Letters for East drivers.”  Who are the 18 

East drivers? 19 

A Those would be drivers in Texas, New Mexico. 20 

Q Okay.  And the letter that you’re referencing went out to 21 

the drivers, correct? 22 

A Yes. 23 

Q Okay.  Now let’s go ahead and turn to the letter that is 24 

attached and go down to the fourth paragraph. 25 
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A Okay. 1 

Q That states, “Under our no solicitation policy there 2 

should not be any solicitation while you are working,” correct? 3 

A Correct. 4 

Q And after this memo went out, you still allowed people to 5 

talk about their families with their co-workers while they were 6 

working, right? 7 

A Yes. 8 

Q Okay.  And after the memo went out, you still allowed 9 

people, or Western drivers to talk about sports while they were 10 

working, right? 11 

A Yes. 12 

Q Okay.  Alright, thank you, Ms. Scott.  I have another e-13 

mail for you.  Okay, Ms. Scott, I’m going to hand you what’s 14 

been marked as General Counsel’s Exhibit 61.  Go ahead and 15 

review that. 16 

A Okay. 17 

 MR. HIGH:  51 or 61? 18 

 MS. ALONSO:  61. 19 

Q Alright.  And at the top e-mail, this is an e-mail from 20 

you to Chris Proctor, right? 21 

A Okay. 22 

Q Okay.  And here, here in the e-mail dated Thursday, 23 

October 13th, Chris Proctor is indicating that he has scheduled 24 

some visits to New Mexico, correct? 25 
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A Yes. 1 

Q Okay.  And that was to push the anti-union message, 2 

correct. 3 

 MR. HIGH:  Objection, Your Honor. 4 

 JUDGE McCARRICK:  Overruled. 5 

A What was the question? 6 

Q Chris Proctor was visiting New Mexico to advance the 7 

company’s position for anti-union position, correct? 8 

A We were meeting with the members from the Labor Relations 9 

Institute. 10 

Q Okay.  And the purpose of his visit was to advance the 11 

company’s position on the union, right? 12 

A Just a minute.  Well, per the e-mail we were going to be 13 

meeting with the Labor Relations Institute to talk with them 14 

about what they were to be doing. 15 

Q Okay.  And so that was the purpose of his visit then? 16 

A Yes. 17 

Q Correct?  Okay.  Now, in this e-mail, he also states that 18 

Western is going to need some mentoring and witnessing of 19 

driver interactions.  What is mentoring and witnessing? 20 

 JUDGE McCARRICK:  If you know. 21 

 WITNESS:  Excuse me? 22 

 JUDGE McCARRICK:  If you know.  Do you know what he meant 23 

by the term mentoring? 24 

 WITNESS:  No, no. 25 
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Q Okay. 1 

 JUDGE McCARRICK:  Do you know what he meant by the term 2 

“witnessing” of drivers’ interactions? 3 

 WITNESS:  Well, he wanted some of us to, you know, be in 4 

the areas they were talking with them. 5 

Q Okay.  Did he, did you get the opportunity to do that? 6 

A I did. 7 

Q Okay.  When did that occur? 8 

A I think it was around October the 18th, 19th, around in 9 

there. 10 

Q Okay.  Where were you? 11 

A Gallup. 12 

Q Okay.  What part of the facility were you at? 13 

A I stood out in front of the drivers’ area. 14 

Q Uh-huh. 15 

A Outside the rack and also down at the transportation 16 

office. 17 

Q Okay.  Now, and those are the same areas where the 18 

consultants were speaking to the drivers, correct? 19 

A The consultants, Simon was there. 20 

Q Okay, so --  21 

A Simon was there. 22 

Q Okay.  So the areas that you just named are, where you 23 

were observing the consultants speak with the drivers, correct? 24 

A I was probably about 15 feet away --  25 
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 JUDGE McCARRICK:  Ma’am, that’s not responsive. 1 

 WITNESS:  Oh, I’m sorry. 2 

 JUDGE McCARRICK:  The question is, were you observing the 3 

consultants speaking with the drivers? 4 

 WITNESS:  I was there. 5 

Q Okay. 6 

A I was there. 7 

Q Okay.  And --  8 

 JUDGE McCARRICK:  So that’s a yes? 9 

 WITNESS:  Yes. 10 

 JUDGE McCARRICK:  Okay. 11 

Q Okay.  And the consultants were speaking to the drivers in 12 

those areas, correct? 13 

A Yes. 14 

Q Okay.  Now, did you take notes of your witnessing, 15 

anything that you witnessed? 16 

A No. 17 

Q No?  Okay.  What did you do with that information?  Did 18 

you report it to somebody else? 19 

A No. 20 

Q Okay.  Now Tony Smith is a, the safety manager, correct? 21 

A Correct. 22 

Q Okay.  Why is he involved with these, with these meetings? 23 

A I don’t know. 24 

Q Okay.  Ms. Scott, let’s go ahead and turn to page 2 of the 25 
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e-mail.  And the LRI consultants -- okay, on page 2, there 1 

is a bolded area, LRI Consultants is in bold, correct? 2 

A Yes. 3 

Q And there is an individual at the bottom of that list 4 

named Scottie Scott, right? 5 

A Yes. 6 

Q Now is that, is that Scott also the same Scott who you 7 

described earlier as being -- 8 

A Yes. 9 

Q -- an older gentleman? 10 

A Yes. 11 

Q Okay.  And is that also William Scott or Scott William? 12 

A I don’t know. 13 

Q Okay.  But there was only one consultant named Scott, 14 

correct? 15 

A Yes. 16 

Q Okay.   17 

 JUDGE McCARRICK:  Are you finished with that exhibit? 18 

 MS. ALONSO:  With this exhibit, I am, Your Honor. 19 

 JUDGE McCARRICK:  Alright.  It’s 5:00 o’clock.  Let’s 20 

break at this time until 5:00 [sic] o’clock tomorrow.  Let’s go 21 

off the record. 22 

(Off the record) 23 

 (Whereupon, the hearing in the above-entitled matter was 24 

adjourned until Wednesday, May 2, 2012 at 9:00 a.m.) 25 
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BEFORE  
 

THE NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
___________________________________ 
                                   ) 
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  )                                                      
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT UNDUSTRIES INC., a wholly    ) 
Subsidiary of WESTERN REFINING,  ) 
INC.,      ) 
       )  
and       ) 
                                   ) 
                     Respondent,   ) 
       ) 
CHAUFFERS, TEAMSTERS, AND HELPERS ) Case No.  28-CA-071261 
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 

 ) 
                  Charging Party.  ) 

 

The entitled matter came on for further hearing, pursuant 

to adjournment, before the JOHN J. McCarrick, Administrative 

Law Judge, at the United States Courthouse, Second Floor 

Courtroom, 421 Gold Avenue, SW, Albuquerque, New Mexico, on  

Wednesday, May 2, 2012, at 9:00 A. M. 
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 Phoenix, Arizona  85004-3099 6 
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  9 
 SOPHIA ALONSO, ESQ. 10 
 National Labor Relations Board-Region 28 11 
 421 Gold Avenue Southwest, Suite 310 12 
 Albuquerque, New Mexico  87102 13 
 Tel:  (505) 248-5125 14 
 Fax:  (505) 248-5134 15 
 16 
 17 
On Behalf of the Respondent: 18 
 19 
 CHARLES C. HIGH, JR., ESQ. 20 
 Kemp Smith, LLP 21 
 221 North Kansas, Suite 1700 22 
 El Paso, Texas  79901-1441 23 
 Tel:  (915) 533-4424 24 
 Fax:  (915) 546-5360 25 
 26 
On Behalf of Charging Party: 27 
  28 
 MOISES L. ORTEGA, President/Organizer 29 

International Brotherhood of Teamsters  30 
4269 Balloon Park Road, Northeast 31 
Albuquerque, New Mexico  87109 32 
Tel:  (505) 344-1925 33 
Fax:  (505) 344-1925 34 
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I N D E X 2 

                                                     VOIR CRT 3 
WITNESS          DIRECT   CROSS   REDIRECT  RECROSS  DIRE EXAM 4 
 5 
Pamela Scott     1072 6 
 7 
Todd Perando       1098   1109      1120 8 
 9 
Gilberto Mendoza   1121   1136      1155 10 
 11 
Jaime Holguin      1159   1181      1196      1202        1199 12 
 13 
Roberto Aguirre    1207   1225 14 
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 21 
 22 
 23 
 24 
 25 
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 1 
EXHIBITS 2 

 3 
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 5 
General Counsel 6 

     38                    (Previously marked)        1091 7 

    123                            1078               1081 8 

    124                            1093    (rejected) 1095 9 

    125                            1162               1163 10 

    126                            1170               1127 11 
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    128                            1176               1177 13 

 14 

Respondent 15 
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P R O C E E D I N G S 1 

 JUDGE McCARRICK:  This is a resumed hearing in the matter 2 

of Western Refining Wholesale, Inc., Cases 28-CA-67703 et al.  3 

We have the same parties present today as yesterday.   4 

 I don’t think we have any preliminary matters to discuss 5 

before we with Ms. Scott’s testimony, do we?  In fact, I 6 

understand that there may be some pending settlement 7 

discussions.  If necessary, we’ll break to continue those 8 

efforts.   9 

Whereupon, 10 

PAMELA SCOTT, 11 

having been previously duly sworn, was recalled as a witness 12 

herein and was examined and testified as follows:   13 

 So, if nothing further, I’ll just remind Ms. Scott that 14 

you’re still under oath. 15 

 THE WITNESS:  Okay. 16 

 JUDGE McCARRICK:  Ms. Alonso. 17 

 MS. ALONSO:  Okay.  Thank you, Your Honor. 18 

CONTINUED DIRECT EXAMINATION 19 

Q BY MS. ALONSO:  All right, Ms. Scott, so, as an HR 20 

manager, you’re responsible for the training and development of 21 

new policies, correct? 22 

A Yes. 23 

Q And you collaborate with senior of the department where 24 

the policy is being developed in order to develop whatever 25 
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program, correct? 1 

A Yes. 2 

Q Now you played a key role in developing the new driver 3 

safety program, right? 4 

A Yes. 5 

Q And in the fall of 2010 General Manager Chris Proctor 6 

brought the need for a new safety program to your attention, 7 

right? 8 

A To my attention, right. 9 

Q Now Mr. Proctor asked you to put together a new safety 10 

program that would be standardized on a system-wide basis, 11 

right? 12 

A Yes. 13 

Q Okay.  And in the fall of 2011 you attended a meeting with 14 

management to develop the new driver safety program that is now 15 

in effect? 16 

A Yes. 17 

Q Okay.  Now safety managers Rick Hollinger and Steve -- I 18 

mean Antonio Smith met with drivers to get their thoughts about 19 

the program before it was implemented, right? 20 

A Yes. 21 

Q Okay.   22 

 JUDGE McCARRICK:  Excuse me.  Mr. High, are you able to 23 

see the witness? 24 

 MR. HIGH:  I can see her, yes.  Thank you. 25 
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 JUDGE McCARRICK:  All right.  Go ahead. 1 

Q BY MS. ALONSO:  Now the safety program before 2012 2 

depended on incidents within the quarter, correct? 3 

A It was possible that it would affect every quarter, not 4 

just in the quarter.  Major incidents the first of the year 5 

could affect it for the full year. 6 

Q Okay.  Ms. Scott, do you remember writing the NLRB a 7 

statement? 8 

A Yes. 9 

Q And let me show you -- 10 

 MS. ALONSO:  Charley, do you have a copy of it? 11 

 MR. HIGH:  Actually, I only have -- wait a minute.  Yes, I 12 

do. 13 

 MS. ALONSO:  Okay. 14 

 MR. HIGH:  What page? 15 

 MS. ALONSO:  On Page 2. 16 

 MR. HIGH:  Page 2.  Okay.  I have it. 17 

Q BY MS. ALONSO:  Ms. Scott, you understood that you were 18 

under oath -- 19 

A Yes. 20 

Q -- when you gave that statement to the NLRB, right? 21 

A Yes. 22 

Q Okay.  And you had counsel there to assist you with 23 

reviewing the statements, right? 24 

A I did. 25 
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Q Okay.  And is this your signature on the statement? 1 

A Yes, it is.  Well, no.  Initialed. 2 

Q Okay.  Is that your signature on the statement? 3 

A Yes, it is. 4 

Q Okay.  And you had the opportunity to review each page and 5 

initial it? 6 

A I did. 7 

Q Okay.  Now on Page 2 of this statement you had the 8 

opportunity to correct that as well? 9 

A Yes. 10 

Q And you wrote the safety program for 2012 depended on 11 

incidents within the quarter and drivers would lose their bonus 12 

if they had write ups on their file? 13 

A Correct.  That’s correct. 14 

 JUDGE McCARRICK:  Do you wish to offer that statement you 15 

read into the record? 16 

 MS. ALONSO:  I do, Your Honor. 17 

 JUDGE McCARRICK:  Do you intent to offer it as a prior 18 

inconsistent statement? 19 

 MS. ALONSO:  Right, Your Honor. 20 

 JUDGE McCARRICK:  Any objection? 21 

 MR. HIGH:  No objection. 22 

 JUDGE McCARRICK:  It’ll be received. 23 

Q BY MS. ALONSO:  Now under -- sorry -- now the prior bonus 24 

system granted employees a quarterly bonus of $625.00 for 25 
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transport drivers, right? 1 

A For all drivers. 2 

Q Well, crude drivers are paid $750.00, though? 3 

A Transport, lube, and tank wagon drivers were $625.00.  4 

Crude $750.00. 5 

Q Okay.  And employees qualified if they did not have any 6 

incidents and the program was also based on discipline such as 7 

employees having write ups in their files or on employee 8 

attendance, correct? 9 

A Attendance could be a write up, yes. 10 

Q Okay.  Now in 2011 the company paid out a fifth quarter 11 

bonus to employees who had a perfect year because they were 12 

trying to -- the company was trying to reward employees with 13 

extra money for having a good safety year, correct? 14 

A Correct. 15 

Q Okay.  And, prior to 2011 the company did not include a 16 

fifth quarter bonus, correct? 17 

A Not that I recall. 18 

Q Okay.  So in your affidavit you wrote prior to 2011 the 19 

bonus was -- 20 

 MR. HIGH:  What page are you on? 21 

 MS. ALONSO:  Page 2 and then Line 20. 22 

Q BY MS. ALONSO:  (continuing)  You wrote prior to 2011 the 23 

bonus system did not include a fifth quarter bonus.  The bonus 24 

system did not include -- sorry -- did not include a fifth 25 
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quarter.  So verbatim it would read prior to 2011 the bonus 1 

system did not include a fifth quarter, right? 2 

 MR. HIGH:  Well, I’m not sure what she’s pointing to in 3 

the affidavit. 4 

 MS. ALONSO:  So Line 22.  It starts with Line 20. 5 

 JUDGE McCARRICK:  Would you agree that in again what you 6 

want to offer? 7 

 MS. ALONSO:  Right.  Prior to 2011 the bonus system did 8 

not include the fifth quarter. 9 

 JUDGE McCARRICK:  Okay.  And what are you offering that 10 

for?  I don’t think the witness testified inconsistently with 11 

that. 12 

 MR. HIGH:  No.  I thought that’s what -- 13 

 JUDGE McCARRICK:  I thought that’s what she testified to. 14 

 MS. ALONSO:  Yeah.  Okay.  I’m just going to move on, Your 15 

Honor. 16 

 JUDGE McCARRICK:  All right.  That portion that’s been 17 

read in will not be received into the record. 18 

Q BY MS. ALONSO:  Now Western did not have a progressive 19 

discipline program in writing before 2012, correct? 20 

A Before 2012? 21 

Q Uh huh. 22 

A We did not have a standardized -- we did not use a 23 

progressive discipline. 24 

Q Okay.  And it was not in writing, correct? 25 
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A We did not use progressive discipline. 1 

 JUDGE McCARRICK:  So it couldn’t have been in writing.  2 

I’ll take that as a yes. 3 

Q BY MS. ALONSO:  Now whenever an employee incident 4 

warranted discipline you would conduct a meeting with the with 5 

the transportation manager, the transportation supervisor, and 6 

HR generalist from the specific terminal, correct? 7 

A Yes. 8 

Q Okay.  And you would review the employee’s past history 9 

for incidents, employee tenure, the cost to the company, the 10 

cost the company incurred for the incident, and the past 11 

practice of other drivers, right? 12 

A Correct. 13 

Q Okay. 14 

 JUDGE McCARRICK:  Now this is prior to 2012? 15 

 THE WITNESS:  That’s right, Your Honor. 16 

 JUDGE McCARRICK:  All right.   17 

(General Counsel Exhibit 123 marked for identification)   18 

Q BY MS. ALONSO:  Okay, Ms. Scott, I’m going to hand you 19 

what’s been marked General Counsel’s Exhibit 123. 20 

 JUDGE McCARRICK:  That’s next in order. 21 

Q BY MS. ALONSO:  (continuing)  Ms. Scott, do you recognize 22 

this document? 23 

A I do. 24 

Q Okay.  And is this the new driver safety program? 25 
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A It’s not a complete program, no. 1 

Q Okay.  But it did summarize some of the new features of 2 

the new driver safety program? 3 

A It’s a page of the driver safety program, yes. 4 

 JUDGE McCARRICK:  I’m sorry.  I didn’t hear the first 5 

part, Ma’am. 6 

 THE WITNESS:  One page of the driver safety program. 7 

 JUDGE McCARRICK:  One page. 8 

Q BY MS. ALONSO:  And where have you seen this document, Ms. 9 

Scott? 10 

A It is -- I believe we did a handout to some of the drivers 11 

in reference to it. 12 

Q All right.  Was it -- do you know who created this? 13 

A I don’t. 14 

Q Okay.  When was it sent to the drivers? 15 

A I’m thinking in January sometime. 16 

Q Okay.   17 

 JUDGE McCARRICK:  Of 2012? 18 

 THE WITNESS:  2012. 19 

 MS. ALONSO:  All right.  Your Honor, I move for the 20 

admission of General Counsel’s 123. 21 

 JUDGE McCARRICK:  Any objection? 22 

 MR. HIGH:  Yes, Your Honor.  We would object to the use of 23 

these documents.  The witness has testified it was one page of 24 

the program. 25 
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 JUDGE McCARRICK:  If, indeed, you feel it needs to be 1 

supplemented, I’ll give you an opportunity to -- 2 

 MR. HIGH:  Thank you. 3 

 JUDGE McCARRICK:  -- to add the entire document.  I 4 

thought this document has been received into the record 5 

already. 6 

 MR. HIGH:  I know it’s been used. 7 

 JUDGE McCARRICK:  I’ve seen it. 8 

 MR. HIGH:  I’ve seen the same thing. 9 

 MR. GIANNOPOULOS:  If I could, Your Honor -- 10 

 JUDGE McCARRICK:  Yes. 11 

 MR. GIANNOPOULOS:  This document was offered I want to say 12 

the first day or two of the trial by Respondent.  It was 13 

attached to some other documents but then it was taken out on 14 

some objections and it was -- and it was attached to -- I’ll 15 

tell you exactly -- it was Respondent’s 2.  Respondent’s 2 had 16 

a bunch of various documents on it and there was no foundation 17 

laid for the attachments and so then Respondent’s 2 was kind of 18 

shuffled around. 19 

 JUDGE McCARRICK:  I show it as received.  Let me see what 20 

I’ve got here. 21 

 MR. GIANNOPOULOS:  If I could approach, Your Honor.   22 

This -- 23 

 JUDGE McCARRICK:  Oh, I see.  Yes, yes, yes. 24 

 MR. GIANNOPOULOS:  It was attached to this document -- 25 
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 JUDGE McCARRICK:  Yes. 1 

 MR. GIANNOPOULOS:  -- with a number of other documents -- 2 

 JUDGE McCARRICK:  Yes. 3 

 MR. GIANNOPOULOS:  -- and on some foundational voir dire. 4 

 JUDGE McCARRICK:  Yes.  So actually a large portion of 5 

that, of the attachment, has been received.  I don’t know 6 

whether if it’s the entire document because I think in addition 7 

to General Counsel’s 123 there may have been a couple of other 8 

pages, but it was pages -- they’re internally marked 1 through 9 

7 and that was received.  There may be a couple of other pages 10 

that weren’t, Mr. High, so, if you want -- I think there may be 11 

a page or two of your exhibit you may want to add later on if 12 

you want to complete it.  But thank you.  Go ahead. 13 

(General Counsel Exhibit 123 received into evidence)    14 

 MS. ALONSO:  Okay. 15 

Q BY MS. ALONSO:  Now, Ms. Scott, under the  16 

driver safety program, the drivers receive a number of points 17 

for specified incidents, correct? 18 

A And the number of points assigned to each employee for 19 

each violation is within the driver safety points program which 20 

was Respondent’s -- which is contained in Respondent’s -- 21 

 JUDGE McCARRICK:  2. 22 

Q BY MS. ALONSO:  -- 2. 23 

 JUDGE McCARRICK:  I don’t know.  Do you want to show that 24 

to the witness?  She may not be sure what you’re referring to. 25 
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 MS. ALONSO:  Okay. 1 

 MS. ALONSO:  And it’s in Respondent’s 2, so -- 2 

 JUDGE McCARRICK:  For the record, it is. 3 

 MS. ALONSO:  Okay. 4 

 JUDGE McCARRICK:  If you’re asking a question about it, 5 

she needs to see it. 6 

Q BY MS. ALONSO:  I’ll hand you Respondent’s 2. 7 

A What page are you looking at? 8 

 MR. HIGH:  I’m getting lost here.  You showed her 9 

Respondent’s 2? 10 

 MS. ALONSO:  Yes.   I handed her Respondent’s 2. 11 

 THE WITNESS:  So it’s 5 of 7?   12 

 MS. ALONSO:  5 -- 13 

 THE WITNESS:  I don’t have that. 14 

 MR. GIANNOPOULOS:  If I could approach, Your Honor. 15 

 MS. ALONSO:  Okay. 16 

Q BY MS. ALONSO:  And that is on Page 5 of Respondent’s 2. 17 

A Okay. 18 

Q Okay.  At Respondent’s -- in Respondent’s 2, Page 5 of 7, 19 

that indicates the number of points that will be assigned to 20 

employees for each violation, correct? 21 

A That’s correct. 22 

Q Okay.  And in some instances where a driver’s not at fault 23 

for an incident the incident will not be recorded and no points 24 

will be received, correct? 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1083 

A That’s correct. 1 

Q Okay.  And there are currently three employees who have 2 

over 16 points on their record, correct? 3 

A There are some employees who have 16 on their record.  I 4 

don’t know how many. 5 

Q Okay.  And Western trains those employees on performing 6 

their job safely, correct? 7 

A Correct. 8 

Q But going forward a driver with 16 points will be 9 

terminated, correct? 10 

A Upon review, yes. 11 

Q Okay.  Now, when you say upon review, Ms. Scott, what does 12 

that mean? 13 

A If you refer to Page 4 of 7 -- 14 

Q Uh huh. 15 

A -- the following are considered critical violations and 16 

will be subject to review and discipline up to and including 17 

termination regardless -- termination regardless of points.  18 

Violations will be reviewed by senior management before action 19 

is taken. 20 

Q Okay.  So now is there discretion in terminating General 21 

Counsel Exhibit who have 16 points on their record? 22 

A That’s what it’s saying for these critical violations.  If 23 

you look under Page 4 of 7, if you look under critical 24 

violations, there is some discretion --  25 
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Q Okay.  And has that -- 1 

A -- for critical violations. 2 

Q Okay.  And has that happened? 3 

A It has not. 4 

Q Okay.   5 

 JUDGE McCARRICK:  Well, those examples are different 6 

examples from the safety violation points schedule.  They’re 7 

not duplicated on Page 5.  So I assume they’re a whole separate 8 

category. 9 

 THE WITNESS:  Some of them are similar to the page of 5 of 10 

7. 11 

 JUDGE McCARRICK:  All right.   12 

 THE WITNESS:  For instance, if you look at a mixer spill 13 

in excess of 30,000 and then you look at No. 2 -- excuse me -- 14 

if you look at No. 12, preventable fuel mix more than 5,000.  15 

Let’s see.  Well, you’re to have DOT medical card is same as J. 16 

 JUDGE McCARRICK:  Well, yeah.  But one is 30,000.  The 17 

monetary values are substantially different. 18 

 THE WITNESS:  Okay.  Another situation would be if you 19 

look on 21, 5 of 7, and if you look at 4 of 7 on J, operating a 20 

company vehicle with an expired CDL medical card, HAZMAT 21 

endorsement or not adhering to...  There are some that are 22 

similar, yes. 23 

Q BY MS. ALONSO:  Okay.  All right, Ms. Scott.  Now 24 

yesterday I asked you some questions about some labor 25 
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consultants. 1 

A Yes. 2 

Q Have you ever heard a labor consultant use the term Simon 3 

Package? 4 

A No. 5 

Q Do you know what that is? 6 

A No, I don’t. 7 

Q Now I also asked you questions about the comment box.  8 

Could you describe what the comment box looks like at Ciniza? 9 

A The comment box at Ciniza? 10 

Q Uh huh. 11 

A No, I couldn’t. 12 

Q Okay.  Have you ever seen it? 13 

A I’ve seen it, but I don’t recall.  It’s in the drivers 14 

room up against the wall next to the kiosk, but I don’t recall 15 

what it looks like. 16 

Q Okay.  Now you also -- I also asked you questions about a 17 

hanger that was allegedly found to have been -- to have been 18 

used by Reggie LeMoine. 19 

A Correct. 20 

Q Did you ever see that hanger? 21 

A I didn’t. 22 

Q Okay.  Do you know where that hanger was found? 23 

A I was told it was found in a corner. 24 

Q Who told you? 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1086 

A Eric Burnham, the gentleman who found the hanger. 1 

Q Okay.  And did you ever inquire into the size of the slit 2 

on the comment box? 3 

A The slit on the comment box I know there is about like 4 

this. 5 

 JUDGE McCARRICK:  About three-quarters of an inch? 6 

 THE WITNESS:  About like this. 7 

Q BY MS. ALONSO:  Okay.  So you are familiar with the slit 8 

on the comment box, but you don’t know what the comment box 9 

looks like, correct? 10 

A You were talking about Ciniza.  I’m talking about 11 

Albuquerque. 12 

Q Oh.  Albuquerque.  So can you tell us what the comment box 13 

looks like in Albuquerque? 14 

A Yes.  It’s a black box. 15 

Q Okay.  And what are the dimensions of it?  Can you 16 

estimate? 17 

A About like this. 18 

 JUDGE McCARRICK:  Let me see, ma’am.  A foot by a foot? 19 

 THE WITNESS:  It’s a black box.  It has white lettering on 20 

it. 21 

 MS. ALONSO:  Okay. 22 

 THE WITNESS:  I think the lettering says -- oh, the 23 

lettering isn’t white.  I don’t recall the lettering. 24 

Q BY MS. ALONSO:  Okay.  Is it a fixture?  Is it set on 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1087 

something? 1 

A As I recall, it’s adhered to the wall. 2 

Q Okay.  Where?  On what wall is it adhered to? 3 

A The far side wall. 4 

Q Okay.  And now -- 5 

 JUDGE McCARRICK:  Is this in the drivers room? 6 

 THE WITNESS:  The drivers room. 7 

 JUDGE McCARRICK:  The drivers room/locker room?  8 

 THE WITNESS:  Yes. 9 

 JUDGE McCARRICK:  Okay.   10 

Q BY MS. ALONSO:  Okay.  Now is that in the drivers room -- 11 

or the drives lounge where the drivers eat or is it in the 12 

locker room where they get ready? 13 

A The drivers -- I don’t know where the drivers eat.  We 14 

have a break room that’s not in that area at all. 15 

Q Okay.   16 

A There’s a break room that is next to the offices. 17 

Q Okay.   18 

A I believe that’s where the drivers eat is in the break 19 

area. 20 

Q Okay.  And where is the box? 21 

A The box is in the drivers room. 22 

Q Okay.  Now you said that it’s adhered to the wall.  Do you 23 

know where on the wall it’s positioned? 24 

A No. 25 
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Q Is it high on the wall? 1 

A Let’s see.  It’s probably about -- it’s probably about fie 2 

foot. 3 

Q Okay.   4 

A No.  Maybe about four foot. 5 

Q Okay.  And is it placed on some type of a shelf? 6 

A I don’t know. 7 

Q Okay.  Have you seen that comment box? 8 

A I’ve seen it. 9 

Q Okay.  Now is there a -- what type of material is it made 10 

of? 11 

A Metal. 12 

Q It’s metal? 13 

A Uh huh. 14 

Q Okay.  And is there a lock that sits on it? 15 

A There’s a lock that sits on it. 16 

Q Okay.   17 

 MS. ALONSO:  All right, Your Honor, I just need a moment 18 

to review my notes. 19 

 MR. GIANNOPOULOS:  Could we have, maybe, ten minutes just 20 

to look through the notes of -- I think we’re done with this 21 

witness. 22 

 MR. GIANNOPOULOS:  Could we have, maybe, ten minutes just 23 

to look through the notes of -- I think we’re done with this 24 

witness. 25 
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 JUDGE McCARRICK:  Okay.  We’re off the record. 1 

(Off the record) 2 

 JUDGE McCARRICK:  On the record. 3 

 Ms. Alonso, go ahead. 4 

 MS. ALONSO:  Thank you. 5 

Q BY MS. ALONSO:  So I’m handing you what’s already in the 6 

record marked as General Counsel’s Exhibit 38. 7 

A Okay. 8 

 JUDGE McCARRICK:  What did -- 9 

 MS. ALONSO:  38. 10 

 JUDGE McCARRICK:  38? 11 

 MS. ALONSO:  Uh huh.  And I think this is just marked, 12 

Your Honor. 13 

 JUDGE McCARRICK:  Yeah.  It hasn’t been offered yet. 14 

 MS. ALONSO:  Okay. 15 

Q BY MS. ALONSO:  (continuing)  Ms. Scott, have you seen 16 

this document before? 17 

A I have. 18 

Q Okay.  When did you see it? 19 

A Lynn Milton faxed it over to me. 20 

Q Okay.  And was there a cover sheet on the document when it 21 

was faxed to you? 22 

A I don’t know. 23 

Q Okay.  This is not a copy that has been faxed, though, 24 

correct? 25 
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A I don’t know. 1 

Q Okay.  Was this posted for the drivers? 2 

A I don’t know. 3 

Q Okay.  Why was it faxed to you? 4 

A This was the -- this was on the copier.  Obie was making 5 

lots and lots of copies of this on the copier and it was picked 6 

up off the copier from the guard. 7 

Q Okay.  And you say lots and lots of copies.  Were those 8 

copies kept? 9 

A He had taken them and this is what was sitting on the  10 

fax -- on the copier machine by the guard.  He picked it up 11 

trying to see what Obie was copying and this was what he was 12 

copying. 13 

Q Okay.  Do you have a -- did you ever speak directly to 14 

that security guard? 15 

A I did not.  Lynn Milton did and there were notes.  He 16 

wrote a -- he wrote a note of what occurred. 17 

Q Okay.  And who is he, the guard or Milton? 18 

A The security guard who picked this up. 19 

Q Okay.   20 

A It was on his guard notes. 21 

Q Okay.  So this is the copy of the document that Obie 22 

Frazier is accused of having made for which he was disciplined, 23 

correct? 24 

A Correct. 25 
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Q Okay.   1 

 MS. ALONSO:  Your Honor, I -- 2 

 JUDGE McCARRICK:  Was that made part of the disciplinary 3 

files -- 4 

 THE WITNESS:  Yes. 5 

 JUDGE McCARRICK:  -- in that instance? 6 

 THE WITNESS:  Yes.  Yeah. 7 

 MS. ALONSO:  Your Honor, I move for the admission of 8 

General Counsel’s Exhibit 38. 9 

 MR. HIGH:  No objection. 10 

 JUDGE McCARRICK:  38 is received. 11 

(General Counsel Exhibit 38 received into evidence)   12 

 MS. ALONSO:  Okay. 13 

Q BY MS. ALONSO:  Ms. Scott, prior to 2012 you would review 14 

an employee’s past history, for instance, correct? 15 

A Correct. 16 

Q You would review the employee’s tenure, right? 17 

A Correct. 18 

Q And the cost the company incurred for an incident, right? 19 

A Correct. 20 

Q Along with past practice of other drivers, correct? 21 

A And you did this prior to disciplining Obie Frazier for 22 

the use of the company copying machine, correct? 23 

A I did. 24 

Q Okay.  Now, when you evaluated the cost to the company for 25 
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the incident, how much did the company incur for the use of 1 

paper for this incident? 2 

A I couldn’t determine because I didn’t know how many copies 3 

he had made. 4 

Q Okay.  Did you evaluate the cost of the toner ink used -- 5 

A I did not. 6 

Q -- to make the copies?  You did? 7 

A I did not. 8 

Q Okay.  What about past practice? 9 

A Our past practice?  I would have reviewed our past 10 

practices. 11 

Q Okay.  Tell me what you reviewed. 12 

A I would have seen if we had ever disciplined anybody for 13 

this in the past 14 

Q Did you? 15 

A I hadn’t. 16 

Q Okay.   17 

A I’d never been aware of this before. 18 

Q Okay.   19 

A It’s never been brought to my attention before. 20 

Q Okay.  But you had never disciplined anybody in the past? 21 

A It had never been brought to my attention so I never 22 

disciplined anybody. 23 

Q But that is a yes or no answer.  So you had never 24 

disciplined anybody in the past for making copies on the 25 
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company’s copy machine? 1 

A No. 2 

Q And you don’t know if that ever happened in the past, 3 

correct? 4 

A It was never brought to my attention to discipline 5 

anybody. 6 

Q So you don’t know if anybody was ever disciplined in the 7 

past for it? 8 

A It was never brought to my attention.  I don’t know. 9 

Q Now I want to return to Mr. LeMoine’s discipline.  When 10 

you investigated the case -- when you investigated the comment 11 

box and whether -- or the individual who had taken comments 12 

from that, you spoke to Mr. Todd Perando, correct? 13 

A Correct. 14 

Q And, when you did that, you did not ask Mr. Perando if he 15 

told Monty that Reggie did it, right? 16 

A Excuse me? 17 

Q You did not ask Todd Perando if he told Monty that Reggie 18 

is the one who took the comments from -- 19 

A I don’t remember.  I don’t remember. 20 

Q Okay.  21 

(General Counsel Exhibit 124 marked for identification)   22 

Q BY MS. ALONSO:  I’m going to hand you what’s been marked 23 

as General Counsel’s Exhibit 124.  All right, Ms. Scott, 24 

yesterday we -- have you seen this document before? 25 
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A I -- David Acosta -- it looks familiar to me, yes. 1 

Q So you have seen it before, right? 2 

A This or something similar. 3 

Q Okay.  Yesterday I asked you some questions about the 4 

purpose of hiring the labor consultants -- 5 

A Correct. 6 

Q -- and you stated that the purpose was for pro company  7 

for -- you mentioned something about pro company. 8 

A No.  I think that what I said is we hired them to educate 9 

our drivers so that they could make informed decisions. 10 

Q Okay.  And now Acostas meetings.  When he conducted 11 

meetings, what was the purpose of the meetings that he 12 

participated in? 13 

A To educate our drivers so that they could make informed 14 

decisions. 15 

Q Okay.  And was it also for the purpose of boosting the 16 

company’s -- or boosting the employees’ sentiments about the 17 

company?  Was it for that? 18 

A We hired the persuaders to educate the drivers so that 19 

they could make informed decisions. 20 

Q Okay.   21 

 MS. ALONSO:  Your Honor, I move for the admission of 22 

General Counsel’s 124. 23 

 MR. HIGH:  Your Honor, I have no objection.  I don’t know 24 

if any relevance -- well, I’ll object on the basis of 25 
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relevance.  I don’t know what it adds to the case. 1 

 JUDGE McCARRICK:  Okay.  I’m not sure either.  What’s the 2 

purpose of -- 3 

 MS. ALONSO:  Well, Your Honor -- 4 

 JUDGE McCARRICK:  -- General Counsel’s 124? 5 

 MS. ALONSO:  -- this goes to the agency of the labor 6 

consultants and yesterday there was testimony from the witness 7 

about Mr. Acosta’s -- the purpose of Mr. Acosta’s meetings with 8 

the drivers and this shows that. 9 

 MR. HIGH:  Then I will object on relevance.  This has 10 

nothing to do with anything he said to the drivers. 11 

 JUDGE McCARRICK:  This indicates what Mr. Acosta’s skills 12 

are and what he has accomplished.  It’s his bio -- 13 

 MS. ALONSO:  And yesterday, Your Honor, yesterday there 14 

was testimony that the purpose was the meeting was -- or that 15 

David Acosta held company meetings.  However, this is a 16 

biography of Mr. David Acosta indicating that none of his 17 

qualifications are to promote company morale, but, rather, to 18 

create guidance programs where -- to insulate the company from 19 

unions. 20 

 JUDGE McCARRICK:  I find that pretty tenuous.  I don’t see 21 

the relevance of General Counsel’s 124.  I’m going to reject 22 

that.   23 

(General Counsel Exhibit 124 rejected)   24 

 JUDGE McCARRICK:  I’ll place that in the rejected exhibits 25 
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file. 1 

 MS. ALONSO:  Okay. 2 

Q BY MS. ALONSO:  Ms. Scott, were you aware of David 3 

Acosta’s background? 4 

 JUDGE McCARRICK:  Again, I’m not going to permit questions 5 

about his background.  I don’t think his background is 6 

relevant.  I think what he did in the instant case is relevant.  7 

He may have a back -- he may have done many things in his 8 

background, but that doesn’t establish that he did -- you can’t 9 

establish conduct through a document or through a past 10 

practice.  I’m not going to permit that. 11 

 MS. ALONSO:  And I’m not trying to do that, Your Honor, 12 

but, you know, he was hired for a specific purpose for the 13 

company and he was hired on his qualifications and he was known 14 

to have a very strong background in anti-union campaigns or in 15 

effectuating a company’s anti-union campaign. 16 

 JUDGE McCARRICK:  That may be, but the fact that he may 17 

have had some a reputation I don’t think is relevant to what 18 

conduct actually occurred in the instant case and that’s what’s 19 

relevant.  That’s what I’m saying. 20 

 MS. ALONSO:  All right. 21 

 JUDGE McCARRICK:  I don’t find his past conduct can be 22 

used to prove conduct here. 23 

 MS. ALONSO:  Okay.  Sure, Your Honor.  Okay, Your Honor.  24 

No further questions.  Thank you. 25 
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 JUDGE McCARRICK:  I think you indicated, Mr. High, off the 1 

record that you wanted to reserve your examination for this 2 

witness for your case in chief? 3 

 MR. HIGH:  We will reserve our examination. 4 

 JUDGE McCARRICK:  All right, ma’am, at this time you’re 5 

free to go. 6 

 THE WITNESS:  Okay.  Thank you. 7 

    (Witness excused) 8 

 JUDGE McCARRICK:  All right.  Let’s go off the record. 9 

(Off the record) 10 

 JUDGE McCARRICK:  Let’s go back on the record. 11 

 Right up here, sir. 12 

 MR. GIANNOPOULOS:  Yes, Your Honor.  Todd Perando. 13 

 JUDGE McCARRICK:  Sir, if you’d raise your right hand. 14 

Whereupon, 15 

TODD PERANDO 16 

having been first duly sworn, was called as a witness herein 17 

and was examined and testified as follows:   18 

 JUDGE McCARRICK:  Please be seated, sir.  Sir, would you 19 

state your name for the record? 20 

 THE WITNESS:  My name is Todd Perando. 21 

 JUDGE McCARRICK:  Spell your last name, please. 22 

 THE WITNESS:  P, as in Paul, e-r-a-n-d-o. 23 

 JUDGE McCARRICK:  Thank you, sir.  Mr. Giannopoulos. 24 

 MR. GIANNOPOULOS:  Thank you. 25 
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DIRECT EXAMINATION 1 

Q BY MR. HIGH:  Mr. Perando, good afternoon.  Where are you 2 

currently employed? 3 

A I am currently employed with Yellow Roadway, which is now 4 

Yellow Freight. 5 

Q Okay.  And in what capacity; what do you do for them? 6 

A I’m a line haul driver.  I drive back and forth to 7 

California. 8 

Q And are you a member of a union? 9 

A Yes, I am. 10 

Q And which union is that? 11 

A The 492 Local here in Albuquerque. 12 

Q Is that the Teamsters? 13 

A Yes, sir. 14 

Q And how long have you been a member of the Teamsters? 15 

A Since August, 2000. 16 

Q Okay.  And is Yellow Freight a -- are they a signatory, if 17 

you know, to a collective bargaining agreement with the 18 

Teamsters?  Is there a CBA?  Do you have a contract? 19 

A Yes. 20 

Q Okay.  And at some point did you work for Western 21 

Refining? 22 

A Yes.  I worked for Western from April of 2010 until 23 

October of 2011. 24 

Q And before you went to Western who did you work for? 25 
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A I worked for Night Transportation for three months -- 1 

Q Okay.   2 

A -- and before that it was Yellow/Roadway for nine years. 3 

Q Okay.  For nine years? 4 

A Yes. 5 

Q And were you a Teamster member for nine years with Yellow? 6 

A Yes. 7 

Q Okay.  And the three months previous to that was that a 8 

union job? 9 

A No, it wasn’t. 10 

Q Okay.  At some point when you wee working with Western did 11 

you become involved with the organizing drive? 12 

A Yes. 13 

Q Okay.  And I’m handing you a document that’s been admitted 14 

into evidence as General Counsel’s 37 and the second page.  I’m 15 

going to ask you to look at the second page and I’m going to 16 

draw your attention to the second paragraph, the last name.  It 17 

says Todd Perando. 18 

A Yes.  Right there. 19 

Q Is that you? 20 

A That is me. 21 

Q Okay.  And have you seen this letter before? 22 

A Yes, I have. 23 

Q Okay.  Now, Mr. Perando, I want to draw your attention to 24 

the summer of 2011.  Was there an occasion you got called in to 25 
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a meeting with Pamela Scott over an incident with a comment 1 

box? 2 

A Yes. 3 

Q Do you recall that? 4 

A Yes, sir.  Yes, I do. 5 

Q Okay.  And why don’t you tell me what happened?  How did 6 

you get informed that Ms. Scott wanted to see you? 7 

A I got a phone call and was informed that she had wanted to 8 

see me. 9 

Q Who called you? 10 

A Colleen -- 11 

Q Okay.   12 

A -- Redfearn I think.  I can’t remember her name right off 13 

hand.  And when I got there they accused me of -- 14 

 JUDGE McCARRICK:  Hold on, sir. 15 

Q BY MR. GIANNOPOULOS:  Yeah.  Let me just -- I’m going to 16 

ask you a few more questions before that and let me just take 17 

few steps back.  Which terminal did you work out of?   18 

A I worked out of Albuquerque. 19 

Q Okay.  And do you know who Reggie LeMoine is? 20 

A Yes, I do. 21 

Q And did you work with Mr. LeMoine? 22 

A Yes.  At Yellow. 23 

Q You worked at Yellow Freight -- 24 

A Prior. 25 
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Q -- prior to coming to work for Western? 1 

A Correct. 2 

Q Okay.  Now this comment box where was it located? 3 

A It was located in the drivers room and it’s a separate 4 

building attached to the main building -- 5 

Q All right.   6 

A -- and it was on the table by the computer and the print 7 

out -- the printer. 8 

Q Okay.  Was this comment box attached to the wall? 9 

A I knew it had a lock on it and I don’t -- I can’t remember 10 

if it was attached or not. 11 

Q Okay.   12 

A I think -- I want to say yes, but I’m not positive. 13 

Q Okay.  And about how big was the box? 14 

A I’ll say a foot and by about this tall. 15 

 MR. GIANNOPOULOS:  About another foot, Your Honor? 16 

 JUDGE McCARRICK:  That would appear to be to be about a 17 

foot square. 18 

Q BY MR. GIANNOPOULOS:  And was there a slit on top to drop 19 

things in? 20 

A There was a slit on top and it had a lock on it. 21 

Q About how long was that slit and about how wide would it 22 

have been? 23 

A Probably six inches or so.  It had about maybe an inch and 24 

a half on both sides or so. 25 
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Q Okay.  So let me take you back now to this meeting with 1 

Pam Scott.  After Colleen Redfearn called you did you go to the 2 

Albuquerque office to meet with her? 3 

A Yes, I did. 4 

Q Now where did that meeting take place? 5 

A In Eric Burnham’s office. 6 

Q Okay.  Do you recall the time of day? 7 

A It was -- I want to say it was right around one o’clock. 8 

Q Okay.  And when you got there who was present? 9 

A There was Pamela Scott, Colleen Redfearn, Eric Burnham, 10 

and that was it. 11 

Q Now in this meeting I want you to tell me what was said 12 

and by whom. 13 

A Okay.  Pam Scott first started off saying that we called 14 

you in here because we have a problem with the comment box, 15 

that you’re being accused of having involvement in the taking 16 

the comments out of the box. 17 

Q Did you know what she was talking about? 18 

A The comment box, yes -- 19 

Q Okay. 20 

A -- because everybody was talking about it. 21 

Q Okay.  The fact that there were comments taken out? 22 

A Yes. 23 

Q And, when you mean everyone, who? 24 

A Some other drivers -- 25 
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Q Okay.   1 

A -- and I was in the drivers room getting ready to go to 2 

work on the day that Eric came in and he opened the box, he 3 

looked in it, shut the box, and he locked out, he walked out, 4 

and then a few minutes later him and Steve Curtright came in, 5 

looked at the box, and then they walked out.  They didn’t say 6 

nothing. 7 

Q Who else was in the drivers room that day? 8 

A It was me -- I want to say it was me, Alex Gonzalez, and 9 

Shawn Hale. 10 

Q Okay.  And how many days, in relation to this meeting with 11 

Pam Scott, how many days before that meeting did this incident 12 

occur where they looked at the box? 13 

A I am not for sure because I was off for two days, my 14 

normal two days off -- 15 

Q All right.   16 

A -- and then I was informed on Friday that I’ll have a 17 

meeting with them on Monday -- 18 

Q Okay.   19 

A -- with them about it. 20 

Q So you were off on Thursday and Wednesday? 21 

A No.  I think I was on Tues -- Wednesday -- 22 

Tuesday/Wednesday -- 23 

Q Okay.   24 

A -- because Thursday works, Friday, and then it goes to -- 25 
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our schedule works.  You work Sun -- you’re off Sunday, Monday, 1 

and then you’ve got some that are off Tuesday/Wednesday and 2 

then Thursday everybody works and then Friday/Saturday. 3 

Q Okay.   4 

A They’ve got a schedule like that. 5 

Q So it was on this Friday, at least, that you recall that 6 

you were informed you’d have a meeting on Monday? 7 

A Correct. 8 

Q And when you were in that drivers room and Mr. Burnham  9 

and Mr. -- 10 

A Steve Curtright. 11 

Q -- Curtright came out do you recall seeing a hanger 12 

anywhere? 13 

A The only hangers in there are back on the little rack, 14 

because when you get your uniforms they provide lockers and 15 

they have these little racks that are along the wall where you 16 

throw your hangers on them and they just stack up. 17 

Q Okay.   18 

A I didn’t see one around the box or nothing. 19 

Q How about an unfurled hanger?  Do you know how you can 20 

unfurl a hanger and -- 21 

A Yeah.  I -- 22 

Q Did you see anyone like that? 23 

A No, sir. 24 

Q Did you see any tape around? 25 
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A No, sir. 1 

Q Okay.  Let’s move back now to this meeting with Ms. Scott. 2 

A Okay. 3 

Q I’m sorry for digressing.  So now in this meeting with Ms. 4 

Scott, Ms. Redfearn, and Mr. Burnham and you, go ahead and tell 5 

me what happened in this meeting.  Who said what in this 6 

meeting? 7 

A Okay.  Pam Scott was doing most of all the talking. 8 

Q Okay.   9 

A She just informed me that I was involved in this comment 10 

box ordeal and I told her I was off for two days.  I says I 11 

ain’t going to drive all the way across town and do this and 12 

drive back across.  I live up on the west side.  And I says, 13 

you know, every driver’s got their own opinion of what’ll make 14 

this company better and, you know, and they need to state what 15 

they need to say, you know, and I ain’t going to take that away 16 

from them and I says, you know, it’s just wrong.  Well, Pam 17 

Scott says, well, we’re suspending you until this investigation 18 

is over without pay.  So I was suspended for a day. 19 

Q Okay.   20 

 MR. HIGH:  Your Honor, I object to this line of 21 

questioning.  There’s no allegation in the Complaint regarding 22 

any discipline or suspension of this individual. 23 

 MR. GIANNOPOULOS:  And we don’t allege it, Your Honor, and 24 

it’s simply goes to the investigation.  I mean it’s certainly 25 
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part of the res gestae of what happened.  I’m just asking -- 1 

 JUDGE McCARRICK:  I’ll permit it as background. 2 

 MR. HIGH:  Okay.  Just as long as we don’t get -- 3 

 MR. GIANNOPOULOS:  And I’ll state that -- anyway, I’ll let 4 

the witness testify. 5 

Q BY MR. GIANNOPOULOS:  Okay.  Go ahead. 6 

A Okay.  So I was suspended for a day until further 7 

investigation and I -- you know, it was okay with me because I 8 

took the time and I went back to Arizona and visited my 9 

grandbabies. 10 

Q Okay.   11 

A And, while I was back in Arizona, Pam Scott calls me and 12 

tells me you’re found not guilty of any of this and we’re going 13 

to pay you for a day and come back to work and let’s put all 14 

his behind you.  And I said okay and she says but, if we find 15 

out that you was involved in it, we’re going to terminate you.  16 

And I told her, I says, well, Pamela, I didn’t have no 17 

involvement in it and I said I don’t like being accused of it 18 

and, if you find out who wrote the statement saying I was 19 

involved in it, I would like him reprimanded for bring me into 20 

a situation that was uncomfortable. 21 

Q Okay.  Now you mentioned a statement.  Let’s go back to 22 

that meeting where it was you and Pam and Colleen Redfearn and 23 

Mr. Burnham in Mr. Burnham’s office.  Did Ms. Scott say 24 

anything to you about what kind of evidence she had, what kind 25 
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of evidence she had against you? 1 

A Yes.  She said there was a driver that made a statement 2 

that I was involved in taking the comments out of the box. 3 

Q Okay.  Did she say how you were allegedly involved? 4 

A No, she did not. 5 

Q In that meeting did Pam Scott ask you if you told Monty 6 

Caudill that Reggie LeMoine took the comments out of the box? 7 

A No, I did not.  But she asked me. 8 

Q She asked you what? 9 

A Oh, no.  I’m sorry.  She did not ask me that. 10 

Q Okay.  So I just want to make sure it’s clear because I 11 

may have confused the question. 12 

A All right. 13 

Q Did Pam ask you if you told Monty that Reggie took the 14 

comments? 15 

A No. 16 

Q Okay.  And how long after this did you keep working for 17 

Western? 18 

A I worked ‘til October. 19 

Q Okay.  And then why’d you leave Western? 20 

A I was recalled back from -- to Yellow/Roadway. 21 

Q Okay.   22 

A Back to a Teamster Yellow job. 23 

Q Okay.   24 

 MR. GIANNOPOULOS:  Your Honor, I have no further questions 25 
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for this witness. 1 

 JUDGE McCARRICK:  Any cross? 2 

 MR. HIGH:  Yes.  I just need a minute to pull out an 3 

exhibit. 4 

 JUDGE McCARRICK:  Very good.  Off the record. 5 

Off the record. 6 

 JUDGE McCARRICK:  On the record.   7 

 Mr. Giannopoulos. 8 

 MR. GIANNOPOULOS:  Thank you. 9 

Q BY MR. GIANNOPOULOS:  Sorry, Mr. Perando. I do have one 10 

more question for you. 11 

A Oh, that’s fine. 12 

Q At any time did you tell Monty Caudill that Reggie LeMoine 13 

took the comments from the comment box? 14 

A No, I did not. 15 

Q At any time did you tell anybody that Reggie LeMoine took 16 

the comments from the comment box? 17 

A No, I did not 18 

Q Did you see who took the comments from the comment box? 19 

A No, I did not.  I was -- 20 

Q Did you take them out? 21 

A No, I did not.  I was off for two days. 22 

Q Okay. 23 

 MR. GIANNOPOULOS:  Thank you, Your Honor.  I apologize, 24 

Mr. High.  No more questions. 25 
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 JUDGE McCARRICK:  Okay.  Go ahead, Mr. High. 1 

 MR. HIGH:  Thank you, Your Honor. 2 

CROSS-EXAMINATION 3 

Q BY MR. HIGH:  Good afternoon, Mr. Perando. 4 

A Good afternoon. 5 

Q My name is Charley High.  I’m a lawyer for Western 6 

Refining.  I want to ask you just a very few questions about 7 

this incident. 8 

A That’s fine. 9 

Q You’re familiar with the box we’re talking about there at 10 

the Albuquerque drivers room, are you not? 11 

A Correct. 12 

Q What’s that box for? 13 

A That’s for comments for drivers to put in their comments 14 

and their say for, you know, better ideas on how the company 15 

could work with the drivers or with anybody to make the company 16 

better. 17 

Q So, if some driver had a problem and they wanted to call 18 

the company’s attention, they had a box there you could fill 19 

something out and put it in there? 20 

 MR. GIANNOPOULOS:  Objection, Your Honor.  It calls for 21 

speculation.  Irrelevant. 22 

 JUDGE McCARRICK:  Overruled.  I’ll permit it. 23 

A It’s just a -- it’s a comment box.  Comments.  It’s your 24 

way to voice what you want to say to the company and they could 25 
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be anonymous or you could put your name to it, but most of the 1 

time it’s just you know, if you say, look, it’d be a safety 2 

item to run this truck over this route instead of that route 3 

and check into it, you could write that down and turn it in and 4 

they can go in and they can look in it and say, okay, let’s see 5 

if this is a safer route to run the truck or, if you have a 6 

problem at a gas station getting these tankers in and out -- 7 

 MR. GIANNOPOULOS:  Same objection, Your Honor.  We’re 8 

really -- 9 

 JUDGE McCARRICK:  It’s just background. 10 

 MR. GIANNOPOULOS:  Yeah.  That’s fine. 11 

 JUDGE McCARRICK:  I’ll permit it. 12 

Q BY MR. HIGH:  What’d you write your comments on? 13 

A Just anything you want to.  Usually there’s a printer 14 

machine there that had printer paper that you could just grab a 15 

sheet and write on. 16 

Q And did you ever put any comments in there/ 17 

A No, I did no. 18 

Q Now you worked for Western Refining for just months, I 19 

guess, right? 20 

A No.  I worked from April, April of 2010, until 2011, 21 

October. 22 

Q So that would be about -- 23 

A About a year and a half. 24 

Q -- about a year and six months? 25 
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A About a year and a half. 1 

Q A year and a half? 2 

A Well, April to April’s 12 and then you’ve got May, June, 3 

July, August, September, October.  Six months. 4 

Q Okay.   5 

A So a year and a half. 6 

Q All right.  And were you on layoff?  Is that what you were 7 

from Gallup? 8 

A Correct. 9 

Q Now did Ms. Pam Scott tell you how they got your name? 10 

A She said that there was a statement saying that I was 11 

involved in it. 12 

Q All right.  And do you know who wrote that statement? 13 

A No, I do not.  And I also asked her, being that they’d 14 

wrote my name into it, I didn't have nothing to do with it and 15 

I would like them reprimanded and she said she couldn’t do 16 

that. 17 

Q Do you recall having any discussions -- well, let me back 18 

up.  Do you recall the day of the week on which this incident 19 

happened about the comment box? 20 

A Not right off hand because it’s been since October and 21 

I’ve got short memory due to PTSD through the veterans from 22 

Iraq and stuff.  I can’t -- it’s really hard for me to remember 23 

dates and stuff. 24 

Q Well, if I understand your testimony there was 25 
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considerable talk among the drivers about these comment cards 1 

being missing, right? 2 

A Yeah.  Everybody knew about it. 3 

Q And how did you find out that the comment cards were 4 

missing? 5 

A I was in -- word of mouth, plus I was in the drivers room 6 

when Eric Burnham came in.  He opened the box in there, he shut 7 

the box.  Steve Curtright came in.  And then I said I wonder 8 

what that’s about.  And the next day I heard that somebody 9 

supposedly fished out the comments out of the box and that was 10 

right before our company meeting that we were having. 11 

Q Well, how did you find out?  If I understand you 12 

correctly, neither Eric Burnham nor Steve Curtright said 13 

anything when they looked in the box and then closed it back 14 

up. 15 

A Right. 16 

Q So, if they didn't speak any words, how is it you found 17 

out? 18 

A The next day. 19 

Q All right.  And how did you find out? 20 

A Word of mouth. 21 

Q From drivers? 22 

A From other drivers. 23 

Q All right.  Let me show you what’s been introduced into 24 

evidence and I believe this is 76.  It’s my own handwriting. 25 
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 MR. GIANNOPOULOS:  I think that’s 75. 1 

 MR. HIGH:  75. 2 

 MR. GIANNOPOULOS:  And, Your Honor, maybe I can approach 3 

too because I left my exhibits upstairs.  May we approach the 4 

witness? 5 

 JUDGE McCARRICK:  Okay. 6 

Q BY MR. HIGH:  (continuing)  Mr. Perando, let me show you 7 

what is in evidence as General Counsel Exhibit 75.  I’m going 8 

to turn to the second page and I’m going to ask you if you’ve 9 

ever seen that document. 10 

A Yes, I’ve seen this document. 11 

Q Is this how you found out that the comment cards were 12 

missing or did you her it from other drivers? 13 

A I’ve heard it from both. 14 

Q Both.  Okay.  Now do you know what those comment cards 15 

were to be used for? 16 

A We were having a town hall meeting and it was for people 17 

to have comments on it and I’m not real clear what the town 18 

hall meeting was.  I didn’t go to it -- 19 

Q Okay.   20 

A -- because I was put on suspension until the further 21 

investigation and I went to Arizona. 22 

Q Had you ever been to a town hall meeting before? 23 

A Yes.  They have town hall meetings every now and then and 24 

we have like a little barbecue and we have the meetings, safety 25 
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meetings, and then we go about going to work. 1 

Q And was it the practice to have whatever’s in the comment 2 

card box talked about at these town hall meetings? 3 

A No.  The comment box just came about just, you know, 4 

recently before this town hall meeting.  It was -- it was 5 

proposed to us.  We used to just go in and talk to Eric, you 6 

know, if we had problems and we had a form that we could fill 7 

out for gas stations and stuff like that, but the comment box 8 

was put in there before this town meeting for comments. 9 

Q And is it your testimony that comment box was not kept in 10 

the drivers lounge the entire period of your employment? 11 

A Yes.  When I first stated in April it wasn’t in there -- 12 

Q Okay.   13 

A -- and then before the town hall meeting, probably a month 14 

before the meeting, it was put in there -- put on there and it 15 

could have been in the office part of it, but I’ve never seen 16 

it. 17 

Q Okay.  And you knew most of the drivers who worked there 18 

at the Albuquerque Terminal? 19 

A I knew -- I know them all. 20 

Q All right.  Do you recall having any discussions with any 21 

other driver with respect to the missing comment cards? 22 

A I talked to Monty Claudell and -- 23 

Q And who is he? 24 

A He is a driver that used to work for Yellow and he had 25 
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been retired out of Yellow and he went to work for Messina 1 

Valley and then he came to work for Western. 2 

 MR. GIANNOPOULOS:  And, if I could, the Monty -- we will 3 

stipulate that he said Claudell, I think I said Caudell, that 4 

we’re talking about the same Monty. 5 

 MR. HIGH:  We will stipulate to that. 6 

 MR. GIANNOPOULOS:  Thank you. 7 

 JUDGE McCARRICK:  Stipulation received. I think that’s 8 

clear. 9 

 THE WITNESS:  My southern drawl. 10 

 JUDGE McCARRICK:  All right, sir. 11 

Q BY MR. HIGH:  Do you recall having any discussions with -- 12 

I’m just going to call him Monty. 13 

A Okay. 14 

Q Do you recall having any discussions with Monty with 15 

respect to the cards missing from this comment box? 16 

A Yeah.  He called me -- 17 

 JUDGE McCARRICK:  It just calls or a -- it really calls 18 

for a yes or no answer, sir. 19 

 THE WITNESS:  Okay.  Yes. 20 

Q BY MR. HIGH:  Okay.  When? 21 

A It was probably, oh, two days, three days after the 22 

comments apparently went missing -- 23 

Q All right.   24 

A -- and he asked me if I knew who done it and I told him 25 
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no. 1 

Q Okay.  So, if he testified that you told him that Reggie 2 

had removed the cards, that would not be true? 3 

A No. 4 

 MR. GIANNOPOULOS:  Objection, Your Honor.  I believe, 5 

first of all, it assumes facts not in evidence.  There is no 6 

testimony about that.  And, second, I believe it’s improper to 7 

ask about the potential testimony of witness that’s never 8 

testified. 9 

 MR. HIGH:  I don’t agree with that.  I can ask him if 10 

someone testifies to that if it’s true or false. 11 

 JUDGE McCARRICK:  Overruled.  I’ll permit it.  It goes to 12 

credibility. 13 

 I don’t know if there was a response? 14 

 MR. HIGH:  I’m sorry? 15 

 JUDGE McCARRICK:  I don’t know that there was a response. 16 

 MR. GIANNOPOULOS:  I think there was a no.  Go ahead. 17 

 THE WITNESS:  No.  I -- 18 

Q BY MR. HIGH:  You would say that was false? 19 

A Correct. 20 

Q Okay.  And it was the very next day after you met with Pam 21 

that she called you and said that they had found you not 22 

guilty? 23 

A No.  That was four or five days later. 24 

Q Okay.   25 
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A I was suspended -- 1 

 JUDGE McCARRICK:  You were in Arizona I believe you 2 

testified. 3 

 THE WITNESS:  Yeah.  I was in -- 4 

 JUDGE McCARRICK:  Visiting your family? 5 

 THE WITNESS:  Yeah.  A car -- 6 

 JUDGE McCARRICK:  Is that correct? 7 

 THE WITNESS:  Correct. 8 

 JUDGE McCARRICK:  All right.   9 

 THE WITNESS:  A car clipped the front of the truck at a 10 

Cosco and I was suspended for two days for the accident.  Then 11 

she suspended me for the comment box on that Friday.  So I went 12 

to Arizona on Tuesday and I came back on Sunday. 13 

 JUDGE McCARRICK:  All right.   14 

Q BY MR. HIGH:  And, if I understand you correctly, they 15 

paid you for the time off? 16 

A Yes.  They paid me for one day that I was off. 17 

Q Okay.  Now I think you may have -- this may be asked and 18 

answered.  Let me ask it again.  Do you know who took the cards 19 

out of that card box? 20 

A no, I do not. 21 

Q Do you agree with me it would be wrong for somebody to 22 

take them out? 23 

 MR. GIANNOPOULOS:  Objection, Your Honor. 24 

 JUDGE McCARRICK:  All right. 25 
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 MR. GIANNOPOULOS:  Relevance and speculation. 1 

 JUDGE McCARRICK:  Overruled.  It goes to the idea of 2 

discipline. 3 

A I agree.  You know, everybody has their opinion and, if it 4 

does make the company work better by somebody’s opinion, they 5 

should be heard. 6 

Q All right.  One last thing.  I want to be clear on one 7 

thing and I’m not yet.  So I’m going to ask you to take this 8 

piece of paper and what I want to know is how large is the slit 9 

in the top of this box.  10 

A Okay. 11 

Q I saw you put your hands up and measure.  It’s hard for us 12 

to see.  So what I’d like to ask you to do is on a piece of 13 

paper just as best you can in your judgment draw the top of 14 

this box on how big that slit is.  Could you do that? 15 

A Sure.  16 

Q Okay.   17 

A I’ve got a pen. 18 

Q Why don’t you take this marker and I’m going to ask you  19 

to -- let’s just assume that the paper is the box. 20 

A Okay. 21 

 JUDGE McCARRICK:  The top of the box? 22 

Q BY MR. HIGH:  In fact, let me ask you this.  Is this sheet 23 

of paper about the size of that box looking down on the top of 24 

it? 25 
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A It’s probably a little smaller.  Let me draw a line on 1 

here. 2 

Q All right.  Just draw the top of the box and then the 3 

slit. 4 

A I’m just going to draw this line here -- 5 

Q Okay.   6 

A -- and here.  That’s about the width of the box and  7 

then -- 8 

Q All right.  Why don’t you put X’s out here so we know that 9 

that’s not to be looked at.  Very good.  And, if you would do 10 

the same on this end.  Now, if you would, now draw the opening 11 

in the top of it where the comments go in. 12 

A Okay.  It’s about like so. 13 

Q All right.  Now would you just write your name right there 14 

on that -- 15 

 MR. GIANNOPOULOS:  Objection, Your Honor.  Relevance about 16 

the name.  I think we’ll all admit that he drew it. 17 

 JUDGE McCARRICK:  Yeah.  That’s fine.  It’ll in as an 18 

exhibit either way.  Let’s mark that for identification as 19 

Respondent’s No. 7. 20 

(Respondent Exhibit 7 marked for identification)   21 

 MR. HIGH:  And we’ll get copies made somewhere here, Your 22 

Honor. 23 

 JUDGE McCARRICK:  All right.   24 

 MR. HIGH:  We would then offer Respondent’s Exhibit No. 7. 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1120 

 MR. GIANNOPOULOS:  No objection, Your Honor. 1 

 JUDGE McCARRICK:  Received. 2 

(Respondent Exhibit 7 received in evidence)   3 

 MR. HIGH:  And I believe we will pass the witness. 4 

 JUDGE McCARRICK:  Any redirect? 5 

 MR. GIANNOPOULOS:  Just a couple of quick questions, Your 6 

Honor. 7 

REDIRECT EXAMINATION 8 

Q BY MR. GIANNOPOULOS:  Mr. Perando, Mr. High asked you 9 

about a conversation that you had with Monty.  In this 10 

conversation did Monty tell you who Monty thought took the 11 

papers out of the box?  12 

A Yes, he did. 13 

Q And what did Monty tell you? 14 

A He told me that he thought Reggie LeMoine did it. 15 

Q Did he tell you why he thought Reggie did it? 16 

A Yes, he did. 17 

Q And what did Monty tell you? 18 

A He told me that he thought Reggie LeMoine did it. 19 

Q Did he tell you why he thought Reggie did it? 20 

A No. 21 

Q And what did you tell Monty, if anything, in reply? 22 

A I told them I don’t know who took them out and, you know, 23 

he shouldn’t speculate on who did. 24 

 MR. GIANNOPOULOS:  That’s all I have, Judge. 25 
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 MR. HIGH:  Nothing further from us, Your Honor. 1 

 JUDGE McCARRICK:  All right.  Thank you very much, sir.  2 

You’re free to go. 3 

 THE WITNESS:  Thank you.  And have a great day. 4 

 MR. GIANNOPOULOS:  Thank you. 5 

    (Witness excused) 6 

 JUDGE McCARRICK:  All right.  Let’s go off the record. 7 

Off the record. 8 

 JUDGE McCARRICK:  On the record. 9 

 Who would you call as your next witness? 10 

 MR. GIANNOPOULOS:  Gilberto Mendoza. 11 

 JUDGE McCARRICK:  Mr. Mendoza, if you’ll come forward here 12 

to the witness box.  Raise your right hand, sir. 13 

Whereupon, 14 

GILBERTO MENDOZA, 15 

having been first duly sworn, was called as a witness herein 16 

and was examined and testified as follows:   17 

 JUDGE McCARRICK:  Please be seated.  And, sir, would you 18 

state your name for the record? 19 

 THE WITNESS:  Gilberto Mendoza. 20 

 JUDGE McCARRICK:  Mr. High, go ahead. 21 

 MR. GIANNOPOULOS:  Thank you. 22 

DIRECT EXAMINATION 23 

Q BY MR. GIANNOPOULOS:  Mr. Mendoza, good afternoon. 24 

A How are you doing? 25 
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Q Where are you employed? 1 

A Western Refining. 2 

Q And in what capacity? 3 

A Finished product driver. 4 

Q And how long have you worked for Western? 5 

A It’ll be, I think seven years next month.  In June. 6 

Q And what facility do you work at? 7 

A Out of El Paso. 8 

Q Have you worked there the whole time you’ve been at 9 

Western? 10 

A For the first, well, I would say, we were in Cruces, but, 11 

yes, the rest of the time in El Paso. 12 

Q Okay.  And finished product.  Is that gasoline? 13 

A Yes. 14 

Q Who’s your supervisor in El Paso currently? 15 

A Michael Gailey. 16 

Q And how long has he been your supervisor? 17 

A Oh, it’s been -- I think, what, better than three or four 18 

years.  Something like that. 19 

Q Okay.  Now at some point in 2011 did you become involved 20 

in the Teamsters organizing drive at Western? 21 

A Yes. 22 

Q And I’m going to show you what’s been marked as General 23 

Counsel’s 37, the second page and I’m going to draw your 24 

attention to the second paragraph, the second to the last line, 25 
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and the first full name says Gilberto Mendoza.  Do you see 1 

that? 2 

A Yes. 3 

Q In fact, have you seen this letter before? 4 

A Yes. 5 

Q Did you ever get a letter from Kevin Goode after that? 6 

A I believe I did. 7 

Q And I’m going to show you the first page of General 8 

Counsel’s 37 and ask you if this is the type of letter you 9 

received from Mr. Goode.  Obviously, it doesn’t have your name 10 

on it, but just look at the body of the letter. 11 

A Yeah.  This is the one. 12 

Q Okay.  Now after the letter that I just showed you, 13 

General Counsel’s 37, did you ever have a conversation with 14 

Mike Gailey when he mentioned the union? 15 

A Yes. 16 

Q And do you recall the timeframe about? 17 

A It was around lunch time because he was having lunch with 18 

the secretary there. 19 

Q And where did this conversation take place? 20 

A It took place in the warehouse. 21 

Q Okay.  And explain to me a little bit about the facility.  22 

I’ve never seen it. 23 

A Well, it’s kind of the office as you walk in through the 24 

front and, if you walk through the office, kind of the lunch 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1124 

area, and then there’s another door that follows into the 1 

warehouse. 2 

Q Okay.   3 

A He was there eating lunch.  That’s when he took me to the 4 

back side of the warehouse. 5 

Q Okay.  And, when he had this conversation with you, who 6 

was present? 7 

A No one.  No one else.  Just me and him. 8 

Q Okay.  And what did he say to you? 9 

A He basically told me that he had heard that I had been 10 

harassing drivers about going union and he’s always said that 11 

we have problems with other drivers to bring me in, to bring 12 

the other party along with like, say, me and we’ll get this 13 

squared away and, after he kind of told me in a strong, firm 14 

voice not to be doing this anymore, I told him, well, since I’m 15 

being accused of this, bring the other party in and let’s get 16 

this squared away and then, right when I did tell him that, he 17 

said, you know, what, just stop doing it, we’re calling it 18 

quits right here and end of the story.  And he never did. 19 

Q Okay.  That was the extent of the conversation? 20 

A Pretty much, you know. 21 

Q Okay.  And then, after that you went back to work.  What 22 

did you do? 23 

A I just basically continued with what I had to do.  You 24 

know, that was the end of the day, but at that time he did pull 25 
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me into the warehouse to tell me that part. 1 

Q Okay.  And, after that conversation at any point after 2 

that, did you have a subsequent conversation with Mr. Gailey 3 

where he told you what might happen if the union came in? 4 

A Yes, he did. 5 

Q Now where did that conversation take place? 6 

A That took place in the parking lot where we stage all our 7 

trucks after work. 8 

Q Okay.   9 

A There was a few other drivers there. 10 

Q And where in relationship to that first conversation how 11 

long after that, a week, a month, a few days if you remember? 12 

A I’m going to say a couple weeks or so. 13 

Q Okay.   14 

A It was basically in the general timeframe. 15 

Q Okay.   16 

 JUDGE McCARRICK:  I’ sorry.  You said this was in the 17 

parking lot.  Is this where you parked your -- 18 

 THE WITNESS:  Correct. 19 

 JUDGE McCARRICK:  -- personal vehicles or the tractors? 20 

 THE WITNESS:  The tankers.  All the tankers on the back 21 

side of the block. 22 

Q BY MR. GIANNOPOULOS:  And I believe I asked you who was 23 

present for that conversation, but go ahead and tell me again. 24 

A It was just a few other drivers, but I didn’t take note or 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1126 

basically remember who was there.  That’s when we were shift 1 

changing. 2 

Q Okay.  And why don’t you tell me what he said. 3 

A Well, when he kind of came up there and said that, if the 4 

union does come in, that we all should know that if it does 5 

come in then the carrier or the company will just end up 6 

selling off or closing the transportation part of the company 7 

and just get carriers to haul all the fuel. 8 

Q Okay.  Did you reply to him; did anyone say anything to 9 

him? 10 

A No.  I just -- comments like that I just kind of brush 11 

them off, but I never answer to him.  I just, you know, 12 

whatever. 13 

Q Okay.  Now you remember a period of time when there was a 14 

group of anti-union consultants -- 15 

A Yes. 16 

Q -- at the facility? 17 

A (No further response) 18 

Q And did you ever have a one on one conversation with 19 

anyone of those anti-union consultants? 20 

A Yes, I did. 21 

Q Okay.  And do you recall the timeframe, the time of year, 22 

it was? 23 

A It was around the time when it was around October, 24 

September, somewhere around in there when all those people were 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1127 

down there. 1 

Q Okay.  And who was the consultant you had a conversation 2 

with? 3 

A Evelyn I remember was her name. 4 

Q Okay.   5 

A She did go by Edy. 6 

Q Okay.  And why don’t you tell me where you were when that 7 

conversation happened? 8 

A Well, right when I was over at the refinery Mike told me 9 

where I was going and it was Mike Gailey who called me. 10 

Q Okay.   11 

A He told me where I was going next and I told him that 12 

Airway I can Shell. 13 

Q At the gas station? 14 

A Yes.  Howie’s. 15 

Q Okay.   16 

A And I told him I would be there in ten minutes or so 17 

because it’s only about a three mile drive -- 18 

Q Okay.   19 

A -- and if it was okay for him to bring which was Evelyn 20 

then and I aid, well, you know, whatever.  So when he -- 21 

Q Let me back up.  He asked you in a conversation, in a 22 

telephone conversation? 23 

A Yes.  So I said whatever.  You know, I don’t know how this 24 

works.  So I said that’s where I’ll be.  And, sure enough, he 25 
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took her there and dropped her off because he was in a bobtail, 1 

a Kenworth truck.  A truck that was going to the yard, the 2 

shop, like he told me.  Dropped her off there when I was 3 

unloading gasoline. 4 

Q Okay.  So you were at the Shell gas station.  You were 5 

dropping a load of gasoline -- 6 

A Right. 7 

Q -- into the tank.  And how big was the load that you were 8 

dropping? 9 

A It was a full load. 8,500 gallons. 10 

Q Okay.  And why don’t you tell me what happened from the 11 

time that Mr. Gailey dropped Evelyn off until the end?  Had you 12 

already hooked up the gas line? 13 

A Actually, they got there almost when I got there.  14 

Q Okay.   15 

A I was setting up when they showed up. 16 

Q Okay.  Tell me what happened then. 17 

A Well, she showed up and just started basically telling me 18 

about why not to go union and all the negative things about 19 

unions and all that bull while I was performing my duties. 20 

Q Okay.   21 

A And I remember I ended up finishing and still stayed there 22 

another 15 minutes, at least, talking about it and, during 23 

conversation I kind of got irate about it because she kept on 24 

and on until I realized it was -- how long already had gone by, 25 
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you know, time wise and I told her, you know, I’ve got to go, 1 

I’ve got more work to do. 2 

Q How long does it take generally to drop a full load into a 3 

gas tank? 4 

A I’m going to say give or take 30 minutes. 5 

Q Okay.  And Evelyn was there the entire time? 6 

A Yes. 7 

Q And she was conversing with you about the union? 8 

A Right. 9 

Q And were you answering her questions? 10 

A Yeah. 11 

Q And at this time the gas was going in the tank? 12 

A Right. 13 

Q How far away from the station, from the pumps, let’s say, 14 

where you drop the gas at this station, at this shell? 15 

A From where the pumps sit there’s about 40 feet where the 16 

pumps sit kind of this way -- 17 

Q Okay.   18 

A -- and you park crossways -- 19 

Q Okay.   20 

A -- and it’s a good 40 feet or so. 21 

Q Okay.  And did you drop the gas into the ground? 22 

A Yes. 23 

Q Is that how it works? 24 

A Gravity. 25 
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Q Okay.  And explain to me how you hook up your truck into 1 

the -- to get into the -- I don’t know what it is.  Into the -- 2 

A They’re just a, I don’t know what you call them, kind of a 3 

neck.  You hook up a drop -- you hook up your hose over the 4 

tank with the vapor also -- 5 

Q Okay.   6 

A -- and, you know, put your clothes on and all that good 7 

stuff and just let her.  You know, compartment from compartment 8 

until you’re done. 9 

Q Okay.  Is it possible if you’re not paying attention 10 

hooking up properly to have a spill?  Could that occur? 11 

A Oh, yeah.  Even when you’re paying attention it could 12 

happen, yes. 13 

Q Okay.  And, after this conversation ended, so you’re 14 

finished dropping your load and Evelyn’s still there, what 15 

happened? 16 

A Like I said, it took about another 15 minutes after I put 17 

all my stuff away and until I realized I had more work to do.  18 

So after I told her, you know, I got to go, I’ve got more work 19 

to do, she called Mike.  She said let me call Mike.  So she 20 

called him.  Apparently, he couldn’t make it right there and 21 

then.  I said I gotta go.  So, apparently Mike told her it was 22 

okay.  She rode back with me in the truck back to the refinery 23 

and that’s where I dropped her off. 24 

Q And did she ask if she could ride with you? 25 
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A Yeah.  Well, I guess she asked Mike.  She said it was okay 1 

with to ride with me back to the refinery. 2 

Q And in the drive back to the refinery what did you guys 3 

talk about? 4 

A Same thing.  About the union, you know. 5 

Q She was talking to you about unions? 6 

A Yeah.  7 

Q  And what was she trying to tell you about unions? 8 

A She was, you know, basically unions are a bad thing.  Not 9 

to go union.  Who’s to say that you’ll earn more money or less 10 

money.  You know, all that stuff about it.  And I had my 11 

opinion to tell her, you know.  Of course, she didn’t want to 12 

hear it.  It was mostly from her side to mine.  You know, what 13 

she had to say, but I wasn’t settling for that. 14 

Q Was she talking about this all the way back to the 15 

refinery? 16 

A Yeah. 17 

Q Okay.  And, when you got to the refinery what happened?  18 

What’d you do? 19 

A Right there when you come in through the main gate kind of 20 

going back around to the staging area and dropped her off 21 

there.  Then I pulled over to the rack.  That’s what you call 22 

where we load. 23 

Q Okay.  Le me ask you about swear words.  Have you ever 24 

heard drivers swear at work? 25 
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A Yeah. 1 

Q How about Mike Gailey; you ever hear him swear at work? 2 

A Sure enough. 3 

Q And in 2011 have you heard drivers swear at work? 4 

A Yeah. 5 

Q And in 2011 did you hear Mike swear at work? 6 

A Yes. 7 

Q What kind of words did you hear Mike say in 2011? 8 

A Do I say them? 9 

 JUDGE McCARRICK:  Yeah.  You can say them. 10 

A (continuing) He’d say the F-word, faggot, nigger, because 11 

there is a dark guy there.  Like I said before, there is a dark 12 

Hispanic guy there and he always calls him the N-word and he 13 

uses all those kind of words and -- 14 

Q Have you ever heard him use those kind of words when 15 

Gloria is around? 16 

A I’m sure Gloria hears them. 17 

 JUDGE McCARRICK:  That’s not the question, sir. 18 

A (continuing)  Yes. 19 

Q Okay.  And who is Gloria? 20 

A She’s a secretary there. 21 

Q And how far is Gloria’s office from Mike? 22 

A From here to me and you pretty much.  Fifteen feet, twenty 23 

feet. 24 

Q Okay.  And is there any incident that stands out in 2011 25 
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where you heard Mike use foul language? 1 

A Yeah. 2 

Q And what incident stands out in your mind?  And tell me 3 

about the timeframe.  About when in the year was it? 4 

A That was last -- late last summer. 5 

Q Okay.   6 

A I’m saying August.  Somewhere in there. 7 

Q Of 2011? 8 

A Yes.  Last year. 9 

Q Okay.  And where did this incident take place? 10 

A In his office. 11 

Q And where were you? 12 

A It’s kind of a table like that is.  The chair sits on the 13 

other side.  I was sitting down that corner.  You walk in, up 14 

the stairs, kind of a doorway and that’s where you walk in 15 

where Jim, the salesman, sits.  As she walked in -- 16 

 JUDGE McCARRICK:  Wait, wait.  I just want to make it 17 

clear.  You were in Mr. Gailey’s office? 18 

 THE WITNESS:  Yes. 19 

 JUDGE McCARRICK:  Okay.   20 

Q BY MR. GIANNOPOULOS:  Okay.  And this Jim individual does 21 

he sit -- does he have a desk in Mr. Gailey’s office or does he 22 

have an office outside Mr. Gailey’s office?  Where? 23 

A Outside his office. 24 

Q Okay.  He has his own office? 25 
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A Yes. 1 

Q Okay.  Now who was present when this incident took place?  2 

A It was just me and Mike. 3 

Q Okay.  Do you know if Gloria was outside? 4 

A Gloria was in her part of the office -- 5 

Q Okay.   6 

A -- and also Jim. 7 

Q Okay.  Go ahead.  You said someone walked in.  Who walked 8 

up? 9 

A It apparently had to be his wife.  I’ve never seen this 10 

lady before that. 11 

Q Okay.   12 

A It had to been his wife and then I would assume two 13 

grandkids because she was a female about 17, 16 years old, and 14 

then a younger boy I’m assuming about 3 years old. 15 

Q All right.  Go ahead.  Tell me what happened. 16 

A And when she walked in and he was in his chair right about 17 

here, turned around and looked at her, that’s when he said, oh, 18 

you come to visit your fucking faggot.  In those words.  And 19 

I’ve never seen this lady and that really kind of, I don’t 20 

know, really got to me. 21 

Q And did the lady say anything in reply? 22 

A She kind of walked up over to him.  It’s a high backed 23 

chair -- 24 

Q Okay.   25 
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A -- and she kind of leaned over to him and told him I don’t 1 

use that kind of language.  Kind of whispered to her, but I was 2 

right there.  I heard her.  Mike laughed it off all the time, 3 

just to kind of play it off as a joke, but -- and then, after 4 

she told him, she continued to walk into Jim’s office.  When 5 

maybe a minute or so that’s when they all walked out together. 6 

Q Okay.   7 

A Jim and his wife and the kids. 8 

Q Okay.  Did you say anything to Mike? 9 

A No.  I just -- 10 

Q Okay. 11 

A I didn’t.  No, I didn’t. 12 

Q Okay.   13 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor. 14 

 JUDGE McCARRICK:  So let me understand this.  This woman 15 

who approached she didn’t come into Mr. Gailey’s office? 16 

 THE WITNESS:  You can actually walk in his office or 17 

there’s a wall and there’s a hallway on this side that’ll take  18 

you right over to Jim’s. 19 

 JUDGE McCARRICK:  So did she come into Mr. Gailey’s 20 

office? 21 

 THE WITNESS:  Into Mr. -- yes.  Right in his office. 22 

 JUDGE McCARRICK:  On the way to Jim’s office? 23 

 THE WITNESS:  Yes. 24 

 JUDGE McCARRICK:  I see.  All right. 25 
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 MR. GIANNOPOULOS:  That’s all I have, Your Honor.  Nothing 1 

further. 2 

 JUDGE McCARRICK:  Cross? 3 

 MR. HIGH:  Yes, Your Honor. 4 

CROSS-EXAMINATION 5 

Q BY MR. HIGH:  Good afternoon, Mr. Mendoza. 6 

A How you doing? 7 

A Fine, thank you.  My name is Charley High and I’m the 8 

lawyer for Western Refining.  I want to ask you just a few 9 

questions today if I may.  Now you’ve worked with Mike Gailey 10 

for about four years? 11 

A Yeah.  Give or take. 12 

Q How do you get along with him? 13 

A Actually get along with him well.  I really do. 14 

Q Does he treat you okay? 15 

A Yeah, on occasion. 16 

Q He’s issued you some disciplinary actions, hasn’t he? 17 

A Yes. 18 

Q And tell us some of the actions, disciplinary actions, 19 

he’s given you. 20 

 MR. GIANNOPOULOS:  Objection.  Relevance. 21 

 JUDGE McCARRICK:  Overruled.  Goes to credibility. 22 

 MR. GIANNOPOULOS:  Can we get some timeframe at least? 23 

Foundation? 24 

 JUDGE McCARRICK:  We haven’t gotten that far yet. 25 
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Q BY MR. HIGH:  (continuing)  How many times has Mike Gailey 1 

disciplined you? 2 

A Oh, I think it’s been once or twice.  It was -- actually, 3 

it might have been twice. 4 

Q All right.  On one occasion you were disciplined because 5 

you got into an argument with another driver -- 6 

A Yes. 7 

Q -- over a truck, didn’t you? 8 

A Yes. 9 

Q And you were talking to that driver about driving a truck 10 

you thought belonged to you? 11 

 MR. GIANNOPOULOS:  Objection.  Foundation. 12 

 JUDGE McCARRICK:  Yeah.  Let’s lay some foundation when 13 

all this occurred. 14 

 MR. HIGH:  Okay. 15 

Q BY MR. HIGH:  When did -- and let’s start with the 16 

incident where you had the dispute over the use of a truck. 17 

A Okay. 18 

Q When was that? 19 

A I’m going to -- I’m going to say about two years ago, give 20 

or take.  Somewhere like that. 21 

Q Okay.  So somewhere in 2009? 22 

A Yeah. 23 

Q Okay.  And you were -- what kind of discipline were you 24 

given for that? 25 
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A I think he just wrote me up. 1 

Q Okay.  Got a written warning? 2 

A I think it was.  And on one other occasion we had a 3 

conference call, I guess, between Pam and I think it’s Steve.  4 

Yeah, Steve also and then me and that other driver. 5 

Q Okay.  Would that be Steve Curtright? 6 

A Yeah. 7 

Q Okay.  And it’d be Pam Scott? 8 

A Right. 9 

Q Okay.  And they told you to get along with people? 10 

A Right. 11 

Q What was another discipline? 12 

A This was with the same driver.  This was the first 13 

instance where actually a customer at Ft. Bliss had told me 14 

that -- this is what he actually told me -- that they had 15 

caught me under the rack during a -- and that I was disci -- 16 

some disciplinary action had been taken against me and I 17 

actually had told Mike about this, that, if there’s any 18 

problems between us drivers, customers don’t need to know about 19 

this.  Like I say, if there was any problem between me and the 20 

driver, you should have brought it to me and actually Mike.  So 21 

at that time when I did drive back to the refinery, that guy 22 

Luis, which is him, was there and all I did was confront him 23 

that, if you have any problems, take it on with Mike so Mike 24 

could get on my case about it. 25 
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 JUDGE McCARRICK:  And when did this occur, sir, in 1 

relation to the first discipline? 2 

 THE WITNESS:  That actually took place, well, it was about 3 

two years ago and the second incident maybe was about, oh, man.  4 

I don’t know the month in separation or so. 5 

 JUDGE McCARRICK:  But this was about two years ago? 6 

 THE WITNESS:  Yeah. 7 

 JUDGE McCARRICK:  Okay.   8 

 MR. HIGH:  Your Honor, it might be helpful if I try to put 9 

some time on this. 10 

 JUDGE McCARRICK:  Okay.   11 

 MR. HIGH:  I think 8’s my next -- 12 

 JUDGE McCARRICK:  8 is next in order. 13 

(Respondent Exhibit 8 marked for identification)   14 

 MR. HIGH:  I don’t have -- 15 

 MR. GIANNOPOULOS:  Sure.  And, Your Honor, if maybe we 16 

both just approached for timeliness we can -- Mr. High can just 17 

examine him off of it. 18 

 MR. HIGH:  And I don’t have copies, Your Honor, but we’ll 19 

get them. 20 

Q BY MR. HIGH:  Mr. Mendoza, just to put some time on this. 21 

Let me show you what I’ve marked as Respondent’s Exhibit No. 8 22 

and, I you would, take a minute and just look at that document. 23 

A Okay. 24 

Q Have you seen that before? 25 
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A Yes. 1 

Q And is that one of the disciplines that Mike gave you? 2 

A Yes. 3 

Q And what was that for? 4 

A This was actually the second time, prior to the other 5 

forklift incident, this was the second time that I had -- if I 6 

remember right, I was using another truck hauling jet fuel.  7 

After I was done with that truck I was going to go back to my 8 

yard -- to the yard to use the truck that I’m assigned to that 9 

that’s the truck that he took the morning, the one that I’m 10 

actually assigned to, because his truck was down and he took 11 

this and that’s why I asked him why he took this truck and he 12 

had told me dispatch gave it to him. 13 

 JUDGE McCARRICK:  What’s the date of that, that 14 

discipline? 15 

 THE WITNESS:  May, 10. 16 

 JUDGE McCARRICK:  May 10th? 17 

 THE WITNESS:  2010. 18 

 MR. GIANNOPOULOS:  May 25th, 2010. 19 

 THE WITNESS:  Oh.  I was looking at this one.  Sorry. 20 

Q BY MR. HIGH:  And you were told “All drivers were told to 21 

treat all drivers with respect and be cordial while on company 22 

time.?”  23 

A Right. 24 

Q And this is circled as a written warning? 25 
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A Yes. 1 

Q Okay.  2 

(Respondent Exhibit 9 marked for identification)  3 

Q BY MR. HIGH:  Now let me show you what I’ve marked as 4 

Respondent’s No. 9 and again take a look at that. 5 

A What’s this word?  I can’t make that one. 6 

Q Let me show it to -- 7 

A Sure. 8 

Q Okay.  Let me show you what I’ve marked as Respondent’s 9 

Exhibit 9 again, Mr. Mendoza.  Just take a look at that.  I 10 

think the word you asked about is carriers. 11 

A Oh, carries.  Yeah.  That makes sense. 12 

Q Have you seen that document before? 13 

A Yes, I have. 14 

Q All right.  And is this one of the disciplinary actions 15 

that Mike Gailey gave you? 16 

A Yes. 17 

Q And what’s the date of that, the disciplinary action? 18 

A August the 3rd, ’09. 19 

Q Okay.  And this is -- X is the place where it says Notice. 20 

Right. 21 

A Right. 22 

Q And what was this disciplinary action for? 23 

A I’m trying to figure that out.  I can’t -- this was way 24 

before. 25 
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Q Well, just read the -- what’s it say?  What’s the -- 1 

A Driver has been reported as harassing within the company 2 

along with outside carriers. 3 

Q Okay.  Do you recall that now? 4 

A Yeah. 5 

Q Okay.   6 

 MR. HIGH:  Your Honor, we would offer Respondent’s Exhibit 7 

8. 8 

 JUDGE McCARRICK:  Any objection? 9 

 MR. GIANNOPOULOS:  Other than relevance, Your Honor. 10 

 JUDGE McCARRICK:  I’ll receive it.  It goes to bias and 11 

prejudice. 12 

(Respondent Exhibits 8 and 9 received into evidence) 13 

 MR. HIGH:  We’ll make copies later. 14 

Q BY MR. HIGH:  Now I want to ask you, Mr. Mendoza, about 15 

some of the things that you testified about a few minutes ago.  16 

I want to start with the incident where you said 17 

Mike Gailey was having lunch. 18 

A Uh huh. 19 

Q And, if I understand you correctly, the only two present 20 

at the time you claim this conversation took place was you and 21 

Mike Gailey. 22 

A Yes.  Outside the -- in the warehouse, yes. 23 

Q No one else close enough to hear as far as you know? 24 

A No. 25 
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Q Did you make any notes about the conversation? 1 

A No. 2 

Q Record it? 3 

A No. 4 

Q Report it to anyone? 5 

A No. 6 

Q Was Mike Gailey sitting down having lunch? 7 

A Yes. 8 

Q Was this in the break room? 9 

A It’s kind of a break room, yes. 10 

Q Was it unusual for Mike Gailey to be having lunch in -- 11 

A Oh, no. 12 

Q I mean that’s the location -- 13 

A Yeah. 14 

Q -- where, if you want to eat that’s where you go sit down 15 

and eat? 16 

A Like a picnic table type thing where they eat lunch. 17 

Q Okay.  So I wasn’t unusual for him to be there? 18 

A No. 19 

Q All right.  And did you walk up to him? 20 

A No.  There was a seat there that after, like looking like 21 

a different room, but all kind of in one, there’s like a sink 22 

there.  I was going to wash my hands and he was -- the lunch 23 

table’s just about right here.  So that’s -- as you kind of 24 

walk through that’s when he took me through another doorway 25 
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that leads into the warehouse and that’s where he took me. 1 

 MR. GIANNOPOULOS:  And, Your Honor, let the record reflect 2 

when he said right here, maybe a couple feet from where he was 3 

testifying. 4 

 THE WITNESS:  Just a couple feet. 5 

Q BY MR. HIGH:  Well, when the conversation occurred, was 6 

Mike Gailey still sitting down having lunch? 7 

A Yes. 8 

Q Okay.  And there apparently is a sink close to where he 9 

was sitting down? 10 

A Yeah. 11 

Q And how far is this sink from where Mike Gailey was 12 

sitting down having lunch? 13 

A Five feet. 14 

Q I’m sorry? 15 

A Five feet. 16 

Q And you walked up to wash your hands? 17 

A Yes. 18 

Q And so you’re standing in front of the sink washing your 19 

hands and Mike Gailey’s sitting down five feet away having 20 

lunch? 21 

A Right. 22 

Q Who started the conversation? 23 

A Actually, Mike did.  I mean I said hello or whatever and 24 

went on, but after that that’s when he said I need to talk to 25 
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you and that’s when he took me about another five feet.  1 

There’s a doorway that leads into the warehouse. 2 

Q All right.  So the only conversation that occurred while 3 

Mike Gailey was sitting down having lunch is let’s go to this 4 

other place and talk? 5 

A Yes. 6 

Q All right.  Where did the two of you go? 7 

A He took me up, well, I’m going to say about ten feet into 8 

the warehouse and closed the door behind us -- 9 

Q All right.   10 

A -- and that’s where he told me about it. 11 

Q So are you standing now in the warehouse? 12 

A Yes. 13 

Q And how large is this warehouse? 14 

A Oh, maybe 100 feet by 100 feet.  Big warehouse. 15 

Q All right.  Much larger than this room? 16 

A Yeah. 17 

Q Okay.  So who was in the warehouse with you and Mike? 18 

A Just me and him. 19 

Q Okay.  And tell me again what words Mike Gailey said to 20 

you as best you can recall. 21 

A He did say when he pulled me in there with a -- I remember 22 

he had a good tone of voice, a firm voice, telling me that  23 

he -- the word had gone back to him that I was harassing 24 

drivers about going union and going union, this and that, and 25 
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that it needed to stop.  And that’s when I told him remember 1 

what you’ve always said, that there’s always problems prior to 2 

these other incidents that I’ve been written up for to bring 3 

those other parties in and we’ll all sit down and get it 4 

squared away and going on with our business. 5 

Q All right.  So the conversation started with Mike Gailey 6 

telling you that he had information that you had been harassing 7 

other drivers to, what, get them signed up with the union? 8 

A Right. 9 

Q Okay.  Now these are words you heard with your own ears? 10 

A Just like this. 11 

Q All right.  And had you been doing that? 12 

A No, I hadn’t. 13 

Q Okay.  All right.  What else did you hear with your own 14 

ears Mike Gailey say? 15 

A It was all based on going union. 16 

Q No.  But what I want -- I understand that -- what I want 17 

you to tell me, though, Mr. Mendoza, as best you can as you sit 18 

here today, the words that Mike Gailey spoke that you heard 19 

with your own words. 20 

A Not to go union because I could get in trouble and get 21 

terminated for it. 22 

Q Okay.  Is that the words that -- 23 

A That’s the words. 24 

Q The best you recall are those the words that Mike Gailey 25 
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said? 1 

A Yeah.  Yes, I did. 2 

Q He said don’t get union because you can get terminated for 3 

it? 4 

A Not to be harassing drivers about going union. 5 

Q Okay.  Well, see -- 6 

A Yeah. 7 

Q -- what I want to do -- I don’t really want your 8 

interpretation -- what I want you to do is tell us as best you 9 

can recall the exact words you heard with your own ears Mike 10 

Gailey speak.  Do it like you were Mike Gailey.  Tell me the 11 

words you heard him speak. 12 

A The best of my recollection I remember he did say he’s 13 

heard that I’ve been harassing drivers about going union.  If 14 

this was to keep up, that I could get terminated for it. 15 

Q Okay.   16 

A And -- 17 

 MR. GIANNOPOULOS:  Is there anything else, Your Honor? 18 

 JUDGE McCARRICK:  Yeah.  If there’s anything else -- 19 

A (continuing) -- and that’s when I did tell him if you know 20 

what was said, if I’ve been harassing drivers, bring that other 21 

party in, Mike.  Send him in before you and me and we’ll get it 22 

squared away.  And that’s when he did tell me don’t worry about 23 

it, it’ll end right here as long as you stop.  And it pretty 24 

much went to that extent -- that end. 25 
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Q BY MR. HIGH:  All right.  Was anything said about where 1 

this whatever conduct is that was being referred to was taking 2 

place? 3 

A No, he didn’t. 4 

Q Did he say it was at the loading rack? 5 

A He didn’t say. 6 

Q Okay.  Now anything else you recall Mike Gailey speaking?  7 

Words he spoke in that conversation. 8 

A No. 9 

Q All right.  How long did it last? 10 

A I’m going to say three minutes. 11 

Q Okay.  And then you left and went on home? 12 

A Yes. 13 

Q Okay.  And you weren’t disciplined in any way for that? 14 

A Oh, no. 15 

Q Okay.  Now there was a second conversation that you 16 

mentioned in the parking lot with the trucks.  Now that’s the 17 

Western Refining transport delivery trucks? 18 

A Right. 19 

Q And do you recall the date or the month or the year?  Can 20 

you pin it down? 21 

A No.  It was just in the general timeframe. 22 

Q All right.  Did you report this incident to anyone? 23 

A No. 24 

Q Did you make any notes? 25 
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A No. 1 

Q Okay.  So your testimony about when it happened is just 2 

your recollection? 3 

A Right. 4 

Q Okay.  Do you recall who else was present? 5 

A I know there was a couple other drivers, but I didn’t pay 6 

attention to an exact driver since it was a shift change and 7 

you just see different drivers every day. 8 

Q All right.  Why were you standing in the parking lot where 9 

the transport trucks park? 10 

A I was finishing my shift. 11 

Q All right.  And had you already turned in your papers? 12 

A No.  I was still in the truck trying to get all my stuff 13 

off. 14 

Q Okay.  Were you in the truck or standing in the parking 15 

lot? 16 

A At that moment, no, I was still in the truck 17 

Q Sitting in the cab? 18 

A Yes. 19 

Q Behind the wheel? 20 

A Yeah. 21 

Q Anyone with you? 22 

A No. 23 

Q All right.  And where were these other drivers you said 24 

were around? 25 
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A Exactly I don’t remember, but, you know, maybe one was 1 

checking the oil, but I remember there was a couple other 2 

drivers but not to say that one was standing there and one 3 

here.  You know what I mean? 4 

Q Okay.  Were they close enough to hear anything you and 5 

Mike Gailey said to one another? 6 

A I don’t think they could hear because I know I remember 7 

the trucks were running.  So to actually hear there’s no way 8 

they could have heard. 9 

Q The engines were running? 10 

A Yes. 11 

Q Okay.  And did you go up to Mike or did Mike come up to 12 

you? 13 

A He came up to us. 14 

Q Now you say us or me? 15 

A Well, I’m referring to all of us, but at that point he did 16 

come up to me.  It was me. 17 

Q Okay.  Well, you’re inside the cab? 18 

A Right. 19 

Q There’s not an us in the cab is there? 20 

A Well, yeah.  Me. 21 

Q You? 22 

A Right.  Sorry. 23 

Q All right.  Did he come up and -- when you say up, where 24 

did he come up to? 25 
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A On the driver’s side door. 1 

Q All right.  Did he get in the cab? 2 

A No. 3 

Q All right.  So he’s standing outside? 4 

A Yes. 5 

Q Is he tall enough to look in? 6 

A Well, about knee level I guess when I’m sitting down. 7 

Q All right.  Was the door open or closed? 8 

A It was open. 9 

Q All right.  So the door of the cab -- the driver’s side 10 

door -- when would the driver’s side door be open? 11 

A When I was finished up.  I was already parked. 12 

Q But you were under the -- behind the wheel? 13 

A Yes. 14 

Q When would that door be open? 15 

A The driver’s door. 16 

Q That’s what I’m saying.  When would that driver’s side 17 

door be open when you’re finishing up sitting behind the wheel? 18 

A Because I was just parked already.  I was finishing up.  I 19 

had it open. 20 

Q Why did you have the passenger door open? 21 

A No.  The driver’s side. 22 

Q Oh.  The driver’s side.  So Mike Gailey walked up to the 23 

driver’s side. 24 

A The left side door. 25 
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Q That’s why I misunderstood it.  I was wondering why that 1 

door was open.  Okay.  So you’re sitting behind the wheel, the 2 

driver’s side door is open, and Mike Gailey walked up? 3 

A Right. 4 

Q All right.  And tell me as best you recall the words that 5 

Mike Gailey spoke. 6 

A He said something to the effect that, if we went union, 7 

that, if we went union, that -- 8 

Q Let me stop you for a minute and, again, I’m not being 9 

mean, but I don’t want you to tell me words to the effect.  I 10 

want you to tell me what you recall hearing. 11 

A Those are the words I recall. 12 

Q That’s fine.  Just tell me as best you recall the exact 13 

words you heard Mike Gailey speak. 14 

A Well, after he did say what’s going on or whatever, he did 15 

say, by the way, if you guys do go union -- and I remember 16 

those words -- if you go union, the company will close the yard 17 

for one thing, get rid of the trucks and get a carrier to haul 18 

all our fuel. 19 

Q Okay.  What prompted -- or how did the conversation start? 20 

 MR. GIANNOPOULOS:  Objection.  Well, how the conversation 21 

started is okay, but what prompted it calls for speculation. 22 

Q BY MR. HIGH:  How did the conversation start? 23 

A Well, really Mike anything could prompt anything at any 24 

given time. 25 
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Q Let me ask you a different way.  I don’t mean to debate, 1 

but Mike Gailey walks up to the cab, the door’s open, you 2 

exchange greetings correct? 3 

A Right. 4 

Q Did he then just blurt out what you said he said? 5 

A Pretty much what I remember, yes. 6 

Q Did you say anything other than just a hello before you 7 

claim Mike Gailey spoke these words? 8 

A Yes. 9 

Q What did you say? 10 

A Well, after -- just after I greeted him, then that’s when 11 

he just came up with that. 12 

Q Okay.  And, as far as you can recall, no one else was 13 

within hearing distance for this? 14 

A No. 15 

Q Okay.  Anything else you recall Mike Gailey saying? 16 

A No. 17 

Q And how long did this conversation take place? 18 

A Oh, maybe a minute or two. 19 

Q Okay.  And then did Mike Gailey leave? 20 

A Just walked over to the other drivers and continued 21 

whatever he had going on over there. 22 

Q All right.  And you went ahead and finished out and went 23 

on home? 24 

A Yes. 25 
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Q All right.  Now let’s go to the next issue here on these 1 

swear words.  This lady that walked in you said did you ever 2 

find out who that was? 3 

A No. 4 

Q As we sit here today, do you have any idea who that woman 5 

was? 6 

A No. 7 

Q Did it appear to you that she and Mike knew one another? 8 

A Oh, yes. 9 

Q Okay. 10 

 MR. HIGH:  All right.  I think that’s all I have, Mr. 11 

Mendoza.  Thank you very much, sir. 12 

 JUDGE McCARRICK:  Just so I’m clear, and it may be in the 13 

record already, the woman who came through Mr. Gailey’s office 14 

to go to Jim’s office how old a woman was she? 15 

 THE WITNESS:  I would say Jim’s about -- 16 

 JUDGE McCARRICK:  No.  How old is she? 17 

 THE WITNESS:  Her.  I’m going to say mid to late 60s. 18 

 JUDGE McCARRICK:  Okay.  And she was with a 13 year old 19 

and a 17 year old youngster? 20 

 THE WITNESS:  More or less what I could tell, yes. 21 

 JUDGE McCARRICK:  Okay.  And, after Mr. Gailey made his 22 

comments -- they were directed at her -- 23 

 THE WITNESS:  Oh, yeah. 24 

 JUDGE McCARRICK:  -- and you said she -- I believe you 25 
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said she came over to Mr. Gailey? 1 

 THE WITNESS:  Yes. 2 

 JUDGE McCARRICK:  And what did she say? 3 

 THE WITNESS:  She kind of, as she walked over, she leaned 4 

down kind of like the high back chair like doors and said kind 5 

of right here by his ear I don’t use that kind of language 6 

here.  7 

 JUDGE McCARRICK:  Okay.   8 

 THE WITNESS:  In a whispering voice but loud enough.  I 9 

was only sitting about four feet, three feet away. 10 

 JUDGE McCARRICK:  All right.  And you heard it? 11 

 THE WITNESS:  I heard it. 12 

 JUDGE McCARRICK:  Okay.  Anything further? 13 

 MR. GIANNOPOULOS:  I just had a couple questions on the 14 

discipline, Your Honor.  If I could take a second to look at 15 

this. 16 

 JUDGE McCARRICK:  Off the record. 17 

(Off the record) 18 

 JUDGE McCARRICK:  Back on the record. 19 

 MR. GIANNOPOULOS:  May I approach?  I only have one copy 20 

today. 21 

 JUDGE McCARRICK:  You may. 22 

REDIRECT EXAMINATION 23 

Q BY MR. GIANNOPOULOS:  Mr. Mendoza, Respondent’s 9. That’s 24 

the August, 2009 written notice the box is checked.  Do you 25 
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remember what incident that’s referring to? 1 

A I’m trying to remember.  ’09. It’s been reported... 2 

Q If you do or if you don’t. 3 

A And I really don’t.  I don’t remember what this was about. 4 

Q All right.  And the second one, Respondent’s 8.  This is 5 

the one where he talked about Luis. 6 

A Yeah.  This I do remember. 7 

Q All right.  And let me just ask you at least at this time 8 

in 2010 were you assigned a regular truck every day? 9 

A Yes. 10 

Q Did you have the same truck you drove every day? 11 

A Yes. 12 

Q Okay.  And what happened on this day? 13 

A That day I know I had another truck.  I was hauling a 14 

couple loads of jet fuel. 15 

Q Let me stop you right there.  Do the same truck hauls jet 16 

fuel as haul gasoline? 17 

A You could if you dropped the trailer and switched back to 18 

your own trailer. 19 

Q Okay.  The trailers are separate for gasoline and for jet 20 

fuel? 21 

A Yeah.  Pretty much. 22 

Q Okay.  Go ahead. 23 

A And that morning I remember after I was going to do that I 24 

was -- I was loading that one load of jet fuel when I did see 25 
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Luis come up to the rack there to the refinery when I saw that 1 

it was the truck that I’m assigned to. 2 

 JUDGE McCARRICK:  When you say truck, you mean tractor? 3 

 THE WITNESS:  Tractor, yes.  The tractor. 4 

 JUDGE McCARRICK:  I see. 5 

 THE WITNESS:  I apologize, Your Honor. 6 

Q BY MR. GIANNOPOULOS:  Okay.  And did you confront Luis 7 

over this? 8 

A I went and asked him if -- you know, how come he took that 9 

truck because I was going to, after I was done with this one, I 10 

was going to go back to the yard and pick up the truck I was 11 

assigned to, the tractor, which was the one that he had that 12 

I’m assigned to. 13 

Q And what did Luis say? 14 

A He said that that’s what he was going to use, that that’s 15 

the truck he gave him.  So I left it at that. 16 

Q Okay. 17 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor.  Thanks. 18 

 JUDGE McCARRICK:  Anything further, Mr. High? 19 

 MR. HIGH:  Nothing further, Your Honor. 20 

 JUDGE McCARRICK:  All right, sir.  You’re free to go. 21 

 THE WITNESS:  Thank you. 22 

    (Witness excused) 23 

 MR. GIANNOPOULOS:  Your Honor, I want to make copies of 24 

this. 25 
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 JUDGE McCARRICK:  Yeah.   1 

 MR. GIANNOPOULOS:  Can we take maybe ten?  A ten minute 2 

break? 3 

 JUDGE McCARRICK:  Yeah.  That’s fine.  You need a copy of 4 

7 as well? 5 

 MR. GIANNOPOULOS:  Yeah.  I’ll make copies of all of them. 6 

 JUDGE McCARRICK:  Very good.  Off the record. 7 

(Off the record) 8 

 JUDGE McCARRICK:  On the record. 9 

 And who would you call your next witness? 10 

 MR. GIANNOPOULOS:  My next witness is Jaime Holguin. 11 

 JUDGE McCARRICK:  Mr. Holguin, if you’ll come forward, 12 

sir, and have a seat right here an raise your right hand, sir. 13 

Whereupon, 14 

JAIME HOLGUIN, 15 

having been first duly sworn, was called as a witness herein 16 

and was examined and testified as follows:   17 

 JUDGE McCARRICK:  Please be seated. 18 

 Sir, would you state your name for the record? 19 

 THE WITNESS:  My name is Jaime Holguin. 20 

 JUDGE McCARRICK:  And that’s J-a-i-m-e? 21 

 THE WITNESS:  Yes, sir. 22 

 JUDGE McCARRICK:  H-o-l-g-u-i-n? 23 

 THE WITNESS:  Yes, sir. 24 

 JUDGE McCARRICK:  Very good.  Who’s got this witness? 25 
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 MR. GIANNOPOULOS:  I will Your Honor. 1 

 JUDGE McCARRICK:  Go ahead, sir. 2 

DIRECT EXAMINATION 3 

Q BY MR. GIANNOPOULOS:  Good afternoon, Mr. Holguin. 4 

A Good afternoon. 5 

Q For whom do you employed?  Where do you work? 6 

A Western Refining. 7 

Q And how long have you worked for Western? 8 

A Six years. 9 

Q And what do you do at Western? 10 

A I’m a transport driver. 11 

Q Okay.  What do you drive?  What kind of -- what do you 12 

haul? 13 

A I haul fuel. 14 

Q Gasoline? 15 

A Gasoline and diesel. 16 

Q Okay.  And where do you work?  Out of what facility? 17 

A El Paso. 18 

Q Have you worked out of El Paso the whole time? 19 

A I started from Las Cruces.  Well, we picked up the trucks 20 

from Las Cruces, but now we’re in El Paso. 21 

Q Okay.  How long has it been since you’ve been working out 22 

of El Paso exclusively? 23 

A I could say like -- like three years. 24 

Q Okay.  And who’s your supervisor? 25 
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A Mike Gailey. 1 

Q Did there come a time in 2011 when you became involved in 2 

the union’s organizing drive at El Paso at Western Refining? 3 

A Yes, sir. 4 

Q Okay.  And I’m going to show you a document marked General 5 

Counsel’s 37. 6 

 MR. GIANNOPOULOS:  If I could approach, Your Honor. 7 

 JUDGE McCARRICK:  You may. 8 

Q BY MR. GIANNOPOULOS:  (continuing)  And I’ll you Page 2 9 

about the second paragraph down and it’s the second to the last 10 

line there’s the name Jaime Holguin.  Is that you? 11 

A Yes, sir. 12 

Q Have you seen this letter that’s General Counsel’s 37, 13 

Page 2 for the union? 14 

A I believe so. 15 

Q Okay.  Now after -- 16 

 MR. GIANNOPOULOS:  And the letter, General Counsel’s 37, 17 

Page 2, is dated September 14th, 2011 as the record shows. 18 

Q BY MR. GIANNOPOULOS:  (continuing) -- after that letter 19 

did you ever have occasion to have a conversation with Mike 20 

Gailey where he brought up the topic of the union? 21 

A Yes, sir. 22 

Q And where did that conversation take place? 23 

A In the warehouse. 24 

Q Okay.  And who was present? 25 
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A At that time it was only him and I. 1 

Q Okay.  And what time of day was it?  Were you working, was 2 

it after work?  Do you remember? 3 

A It was after work. 4 

Q Okay.  And this letter, General Counsel’s 37 is dated 5 

September 14th, 2011.  How long after that letter can you 6 

estimate the conversation took place? 7 

A How long it took? 8 

Q No, no.  The letter is dated September.  How long would 9 

you say the conversation was after the letter?  Was it a week 10 

after the letter, a month after the letter, two -- 11 

A I could say like -- like maybe three weeks. 12 

Q Okay.  And why don’t you tell me what recall you recall 13 

Mr. Gailey saying to you?  14 

A Well, he approached me and he told me, if a union was to 15 

come in, that if I knew that the company could either close 16 

down or bring down our wages to minimum wage and he even told 17 

me the union was no good for the company. 18 

Q Okay.  And what were you doing in the warehouse at the 19 

time? 20 

A I was -- I went into the office to leave my paperwork and 21 

I was leaving. 22 

Q Okay.  And did you reply to him in any way?  If you 23 

remember. 24 

A No. 25 
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Q Okay.  Now -- 1 

 JUDGE McCARRICK:  You said nothing? 2 

 THE WITNESS:  Well, like when I just told him, you know, I 3 

didn't know very much about the union, but that’s it. 4 

Q BY MR. GIANNOPOULOS:  Okay.  And about how long do you 5 

think that conversation took place? 6 

A It was maybe six minutes, ten minutes. 7 

Q Okay.  Now I’m going to show you a document that will be 8 

marked General Counsel’s next in line. 9 

 JUDGE McCARRICK:  That would be 125. 10 

(General Counsel Exhibit 125 marked for identification)   11 

Q BY MR. GIANNOPOULOS:  (continuing)  Before I get too much 12 

into this document, Mr. Holguin, after this conversation with 13 

Mike Gailey did there come a time when you were suspended for a 14 

period of time? 15 

A Yes, sir. 16 

Q Okay.  Now I’m going to show you General Counsel’s 125.  17 

Do you recognize that document? 18 

A Yes, sir. 19 

Q And is this the suspension you got? 20 

A Yes, sir. 21 

Q And is that your signature on it at the bottom left? 22 

A Yes, sir. 23 

Q Okay.   24 

 MR. GIANNOPOULOS:  I move for the admission of General 25 
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Counsel’s 125. 1 

 JUDGE McCARRICK:  Any objection? 2 

 MR. HIGH:  No objection. 3 

 JUDGE McCARRICK:  125 is received. 4 

(General Counsel Exhibit 125 received into evidence)   5 

Q BY MR. GIANNOPOULOS:  Now, Mr. Holguin, why don’t you tell 6 

me what happened that led to this suspension?  What did you do?  7 

Do you remember the incident? 8 

A Yes. 9 

Q Okay.  Just go ahead.  Tell me what happened. 10 

A Dispatch calls me, lets me know that I needed to take a 11 

diesel load to a company named West Tex Express. 12 

Q Okay.   13 

A And so I loaded it and, for whatever reason in my mind, I 14 

had Old Dominion. 15 

Q Okay.  And what’s Old Dominion?  Let me just ask you. 16 

A That’s another company. 17 

Q Okay.  What does Old Dominion do? 18 

A It’s like a -- it’s a freight company. 19 

Q Okay.   20 

A We deliver to them also. 21 

Q Okay.  You deliver what? 22 

A Diesel. 23 

Q Diesel? 24 

A Yeah. 25 
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Q Okay.  And what’s West Tex Express? 1 

A It’s another freight company. 2 

Q Okay.   3 

A And I went to Old Dominion. 4 

Q Okay.   5 

A And I dropped one compartment of diesel, 2,400 gallons -- 6 

Q Okay.   7 

A -- when I noticed that I was at the wrong place. 8 

Q Okay.  So what’d you do afterwards? 9 

A I called -- I called Mike and he told me call dispatch. 10 

Q Okay.   11 

A I called dispatch.  She told me go inside, talk to the 12 

person in charge -- 13 

Q Okay.   14 

A -- and explain what happened, which I did. 15 

Q Okay.   16 

A The person in charge of the fuel told me to -- 17 

 MR. HIGH:  Your Honor, I’ll object.  It’s hearsay. 18 

 MR. GIANNOPOULOS:  Your Honor, we’re not offering this for 19 

the truth.  Just what he did after that.  There are certain 20 

actions this gentleman took after that in reporting to the 21 

company based on these conversations.  So it’s part of the res 22 

gestae and not being offered for the truth. 23 

 MR. HIGH:  But it still is not relevant.  What the people 24 

inside said to him would be relevant, Your Honor. 25 
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 JUDGE McCARRICK:  I’m not clear on who he’s talking to at 1 

this point. 2 

 MR. GIANNOPOULOS:  Okay.  May I can lay some further -- or 3 

some foundation for background. 4 

Q BY MR. GIANNOPOULOS:  So you called Mike Gailey and he 5 

told you to call dispatch.  Okay.  Your dispatch, dispatch at 6 

Western? 7 

A Yes, sir. 8 

Q Okay.  You called dispatch at Western.  And what’d they 9 

tell you? 10 

A Dispatch tells me to go inside the office -- 11 

Q Okay.   12 

A -- and tell them -- 13 

Q Is that inside office at Old Dominion? 14 

A Old Dominion, yes, sir. 15 

Q Okay.  And you went inside the office at Old Dominion and 16 

you spoke to someone? 17 

A Who’s in charge of fuel. 18 

Q Okay.  Do you know the name of that person? 19 

A No, sir. 20 

Q Okay.   21 

 MR. GIANNOPOULOS:  And, Your Honor, that’s where I’m going 22 

to move on next. 23 

 JUDGE McCARRICK:  All right.  This is just background to 24 

the discipline.  It’s just for my understanding of what 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1166 

occurred in terms of the circumstances surrounding the 1 

discipline. 2 

 MR. GIANNOPOULOS:  Okay.  What’d the person -- 3 

 JUDGE McCARRICK:  Go ahead. 4 

 MR. GIANNOPOULOS:  Okay. 5 

Q BY MR. GIANNOPOULOS:  What’d the person tell you? 6 

 MR. HIGH:  Well, again, for the record there’s an 7 

objection on hearsay. 8 

 JUDGE McCARRICK:  I understand, but I don’t think it goes 9 

to a substantive matter.  I think it’s just background and as 10 

such I don’t think it’s -- while it may be hearsay, it doesn’t 11 

go to the heart of any matter involved here.  I just want it 12 

for explanation of the circumstances.  So I’m going to permit 13 

it. 14 

 MR. HIGH:  Then if I can just have a continuing objection 15 

to all discussions with these people. 16 

 JUDGE McCARRICK:  You may. 17 

Q BY MR. GIANNOPOULOS:  Go ahead.  What did they tell you at 18 

Old Dominion? 19 

A She told me not to worry because they had ordered a load 20 

for tomorrow. 21 

Q Okay.   22 

A She told me since you’re here and you’ve delivered 2,400, 23 

just go ahead and leave the load and not to worry about it. 24 

Q Okay.  And what’d you do after that? 25 
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A I called dispatch. 1 

Q You called dispatch at where?  At Western or at -- 2 

A At Western. 3 

Q Okay.  And what’d you tell the people at Western? 4 

A I just told them what she had told me -- 5 

Q Okay.   6 

A -- that if I could just leave that load there -- 7 

Q Okay.   8 

A -- and dispatch said no. 9 

Q Okay.  What’d she tell you to do? 10 

A She told me to go back to the rack and reload that 11 

compartment -- 12 

Q Okay.   13 

A -- and take that load where it was supposed to go, which 14 

was West Tex Express. 15 

Q Okay.  And did you -- what’d you do next then? 16 

A Which I did.  I went and reloaded. 17 

Q So you drove back to the -- how far was the -- 18 

A It’s like two miles. 19 

Q From Old Dominion to the rack -- 20 

A Yes. 21 

Q -- at Old Paso? 22 

A Yes, sir. 23 

Q Okay.  And what’d you do next? 24 

A I went to West Tex Express and delivered. 25 
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Q Okay.  The whole truck? 1 

A Yes, sir. 2 

Q Okay.  Then what did you do after you delivered?  Was that 3 

the same day? 4 

A That was my last load. 5 

Q On that day? 6 

A Yes, sir. 7 

Q Okay.  So you delivered your last load at West Tex 8 

Express. 9 

A Yes, sir. 10 

Q The next day did you deliver a load to Old Dominion the 11 

next day? 12 

A Yes, sir. 13 

Q The kind of -- the same fuel that you had dropped the day 14 

before? 15 

A Yes, sir. 16 

Q Okay.  And, at least to your knowledge, did Old Dominion 17 

pay for both loads? 18 

 MR. HIGH:  Objection.  Lack of foundation. 19 

 MR. GIANNOPOULOS:  Well, Your Honor, he’s the driver.  He 20 

has invoices.  I mean he certainly has enough knowledge to 21 

understand, at least, what -- 22 

 JUDGE McCARRICK:  I’m sorry.  I was distracted. 23 

 MR. GIANNOPOULOS:  I’m sorry.  A Board agent from our Las 24 

Vegas office just stepped in. 25 
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 JUDGE McCARRICK:  Right.  So ask the question again. 1 

 MR. GIANNOPOULOS:  Yeah.  And let me rephrase.  Perhaps -- 2 

 JUDGE McCARRICK:  I wasn’t sure whether we had a witness 3 

coming in or not. 4 

 MR. GIANNOPOULOS:  Sorry, Your Honor. 5 

Q BY MR. GIANNOPOULOS:  To your knowledge, Mr. Holguin, did 6 

Old Dominion pay for both loads? 7 

 MR. HIGH:  Objection.  Lack of foundation.  He doesn’t 8 

have any knowledge about what Old Dominion paid or did not pay. 9 

 JUDGE McCARRICK:  I think it calls for a yes or no answer 10 

and then foundation can be laid as to whether the witness has 11 

personal knowledge. 12 

 Do you know if they paid, sir, for both loads? 13 

 THE WITNESS:  I don’t know. 14 

Q BY MR. GIANNOPOULOS:  Did you invoice them for both loads? 15 

A Yes, sir. 16 

Q Okay.  And in the regular course of your business when you 17 

deliver fuel do you give customers invoices? 18 

A Yes, sir. 19 

Q Okay.  And in your experience as a driver have you ever 20 

heard of Old Dominion never paying for their fuel? 21 

A No, sir. 22 

 MR. HIGH:  Again, Your Honor, lack of foundation. 23 

 MR. GIANNOPOULOS:  I’m just asking if he’s heard. 24 

 JUDGE McCARRICK:  Sustained.   25 
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Q BY MR. GIANNOPOULOS:  Is Old Dominion a small mom and pop 1 

shop or are they a big company? 2 

A It’s a big company. 3 

Q Okay.   4 

 MR. GIANNOPOULOS:  Can we go off the record for one 5 

second, Your Honor? 6 

 JUDGE McCARRICK:  Off the record. 7 

(Off the record) 8 

 JUDGE McCARRICK:  Back on the record. 9 

 Go ahead. 10 

 MR. GIANNOPOULOS:  Thank you. 11 

(General Counsel Exhibit 126 marked for identification)   12 

Q BY MR. GIANNOPOULOS:  Mr. Holguin, I’m going to show you a 13 

document marked General Counsel’s 126.  Mr. Holguin, I’ve just 14 

handed you a document marked General Counsel’s 126.  Take a 15 

second and look at document over and let me know when you’ve 16 

had a chance to review the document. 17 

A All right. 18 

Q All right.  Do you recognize this document? 19 

A Yes, sir. 20 

Q And what is this document? 21 

A This is where I took Old Dominion those 2,400 mistake. 22 

Q Okay.  And is this document a -- I mean what is it?  Is it 23 

an invoice?  Is it a -- 24 

A Just to show them how much I dropped -- 25 
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Q Okay.   1 

A And to show them how much -- okay -- let me rephrase that. 2 

Q Okay.   3 

A I needed to leave a copy with Old Dominion and then this 4 

is West Tex Express, what I took them after. 5 

Q Okay.  So, when you take a shipment, do you leave a ticket 6 

or an invoice with the company that you leave something with? 7 

A Yes.  It’s the fuel ticket that we pick from the  8 

refinery -- 9 

Q Okay. 10 

A -- and also a copy of this invoice. 11 

Q Okay.  And the one in 126 did you leave it that day with 12 

Old Dominion or did you go back later and give it to them? 13 

A No.  That day. 14 

Q Okay.  And is this your -- where there’s a big circle and 15 

there’s a signature is that your signature? 16 

A That’s not my signature. 17 

Q Okay.  How about the writing that says took Old Dominion 18 

2,400 gas by mistake. 19 

A Yes.  That’s my sig -- That’s my writing. 20 

Q That’s your writing, but the signature isn’t yours? 21 

A Yes, sir. 22 

Q Okay.  And I can’t make out that word that’s next to 23 

2,400.  What’s that say? 24 

 JUDGE McCARRICK:  That says gallons. 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1172 

 MR. GIANNOPOULOS:  Okay.  Move for the admission of 1 

General Counsel’s 126. 2 

 MR. HIGH:  No objection. 3 

 JUDGE McCARRICK:  126 is received. 4 

(General Counsel Exhibit 126 received into evidence)   5 

(General Counsel Exhibit 127 marked for identification)   6 

Q BY MR. GIANNOPOULOS:  I’m going to show you a document 7 

marked General Counsel’s 127.  Mr. Holguin, I’ve handed you a 8 

document marked General Counsel’s 27.  Do you recognize this 9 

document?  And it’s two pages, so let’s start with the first 10 

age.  Take a second and look it over and let me know when 11 

you’re ready. 12 

A Ready. 13 

Q Okay.  And do you recognize the document, General 14 

Counsel’s 127? 15 

A Yes, sir. 16 

Q Let’s start with the first page.  What is the first page? 17 

A The first page is the fuel that I had picked up for West 18 

Tex Express but delivered 2,400 -- 19 

Q Okay. 20 

A -- to Old Dominion. 21 

Q Okay.   22 

A And here I show that I -- this is what I had left in my 23 

tanker was 5,103. 24 

Q Okay.   25 
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A And the second page shows you that I went back and picked 1 

up 2,400 with one gallon to combine so I could make the order 2 

for West Tex Express. 3 

Q And at the top there’s two boxes at the top.  Are one of 4 

those signatures yours? 5 

A Yes, sir. 6 

Q Okay.  Which one? 7 

A The very top. 8 

Q Okay.  And that’s the same with the second page? 9 

A Yes, sir. 10 

 MR. GIANNOPOULOS:  I’ll move for the admission of General 11 

Counsel’s 127, Your Honor. 12 

 MR. HIGH:  No objection. 13 

 JUDGE McCARRICK:  127 is received. 14 

(General Counsel Exhibit 127 received into evidence)   15 

Q BY MR. GIANNOPOULOS:  Now, Mr. Holguin, I’m going to have 16 

you look at 125.  This is the discipline, 125.  Explain to me 17 

the circumstances surrounding this.  How’d you find out that 18 

you were going to be suspended? 19 

A How I found out is by the following day that I came to 20 

work. 21 

Q The following day.  Is this the day -- is this the day you 22 

delivered to Old Dominion by mistake or is this the next day 23 

when you took the scheduled route to Old Dominion? 24 

A Correct.  The second day -- 25 
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Q Okay.   1 

A -- that I delivered to Old Dominion. 2 

Q Okay.  What happened? 3 

A This is after work -- 4 

Q Okay.   5 

A -- and I believe it was like 5:00 in the evening, maybe 6 

later, that I went to the yard -- 7 

Q Okay.   8 

A -- after my work was done and Mike Gailey was waiting for 9 

me. 10 

Q All right.  And he told me to go with him to his office, 11 

which I did, and he told me that they had to write me up for 12 

yesterday’s incident that I had.  So he put Evelyn Scott on the 13 

speaker as a witness. 14 

Q Okay.   15 

A And what is written here is what he told me. 16 

Q What’s written on 125? 17 

A Yes, sir. 18 

Q Okay.   19 

A So I was suspended for five days and Sundays were my two 20 

days off without pay and cut out my bonus for that quarter. 21 

Q And who filled out this document?  Do you recognize this 22 

handwriting on it? 23 

A That is -- 24 

Q Do you recognize it? 25 
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A That’s Mike’s.  Mike Gailey. 1 

Q Okay.  Whose signature is that?  Let’s go to the first one 2 

on the left at the bottom.  Is that your signature? 3 

A That’s by itself? 4 

Q Yeah. 5 

A That’s my signature. 6 

Q Okay.  And then next to it whose signature is that?  If 7 

you know. 8 

A I don’t, no, sir 9 

Q Okay.  And then below do you recognize that signature? 10 

A No, sir. 11 

Q Okay.  It looks to me it says Colleen Redfearn.  Was she 12 

present also at that meeting? 13 

A No, sir. 14 

Q Okay.  Did you sign this document? 15 

A Yes, sir. 16 

Q And then, when you signed it, were there any other 17 

signatures on the document?  If you recall. 18 

A No, sir. 19 

Q Okay.  And did Ms. Scott have anything to say? 20 

A She just told me not to take it personal. 21 

Q I see.  Now had you ever been suspended for five days 22 

before? 23 

A No, sir. 24 

Q Did you think that was harsh? 25 
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A Yes, sir. 1 

Q Had you received any previous discipline? 2 

A Yes, sir. 3 

Q Okay.  4 

(General Counsel Exhibit 128 marked for identification)  5 

Q BY MR. GIANNOPOULOS:  I’m going to show you a document 6 

marked General Counsel’s 128 and this is a three page document.  7 

I’ll give you a second to look these over, Mr. Holguin.  Tell 8 

me when you’re done after you’ve had a chance to review them. 9 

A Yes, sir. 10 

Q You ready? 11 

A Yes, sir. 12 

Q Okay.  Let’s start with the first document, the first 13 

page.  Did you receive this write up or this -- box checked is 14 

notice.  Did you receive this document? 15 

A Yes, sir. 16 

Q Okay.  Is that your signature on the bottom left? 17 

A Yes, sir. 18 

Q Let’s move to the second page.  Did you receive this 19 

document on Page 2? 20 

A Yes, sir. 21 

Q And is that your signature on the bottom left? 22 

A Yes, sir. 23 

Q Let’s turn to the third page.  Did you receive the third 24 

page, the documents on the third page? 25 
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A Yes, sir. 1 

Q And is that your signature on the bottom left? 2 

A Yes, sir. 3 

Q Okay.   4 

 MR. GIANNOPOULOS:  Your Honor, move for the admission of 5 

General Counsel’s 128. 6 

 MR. HIGH:  No objection, Your Honor. 7 

 JUDGE McCARRICK:  128 is received. 8 

(General Counsel Exhibit 128 received into evidence)   9 

Q BY MR. GIANNOPOULOS:  On the first page, Mr. Holguin, do 10 

you recall the incident that occurred on this first -- that’s 11 

on the first page? 12 

A Yes, sir. 13 

Q And why don’t you tell me what happened with respect to 14 

that incident? 15 

A Well, we had gotten a new system on the trucks and it 16 

keeps track of our mileage, time.  Like a log book. 17 

Q Okay.  And this is an electronic system? 18 

A An electronic system. 19 

Q Okay. 20 

A And what happened here I was coming home and ran out of 21 

time five miles away from the yard. 22 

Q Okay.  And what does that mean you ran out of time? 23 

A Well, with this new system you have 14 hours. 24 

Q Okay.  To do what? 25 
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A To do your work. 1 

Q Okay.   2 

A And as I was coming home the system told me that I was out 3 

of time. 4 

Q Okay.   5 

A So what I did I pulled over and I logged out -- 6 

Q Okay.   7 

A -- and drove the truck to the yard.  That’s why I was 8 

reprimanded I guess because -- 9 

Q Okay.  That’s the first one that says notice.  Did you  10 

get -- did you lose any time, did you get suspended or anything 11 

or just get this notice?  12 

A No. 13 

Q Okay.  Let’s turn to the second page.  And why don’t you 14 

tell me what happened with respect to this incident? 15 

A Well, this one I was -- I was dispatched to pick up a load 16 

of trans mix thinking that I was supposed to go to, well, to 17 

Tucson and I went -- I was really dispatched to Albuquerque, 18 

but I went to Tucson because my other partner was also going to 19 

Tucson, the other driver. 20 

Q What do you mean the other driver? 21 

A There was another driver with me that we went to pick up 22 

two loads.  He had his own truck.  I had my own truck. 23 

Q Okay.   24 

A And I, for whatever reason, I went out there and picked up 25 
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a load from Tucson instead of Albuquerque. 1 

Q I see.  And you got this -- at least the document states 2 

Jaime went to Tucson where he was unable to load and returned 3 

to El Paso empty.  Did you go to Tucson or not? 4 

A No.  I couldn’t load because I’m not carded and, when 5 

you’re carded at a refinery, you carry your own card.  You can 6 

load your own whatever you’re picking up and I wasn’t. 7 

Q At the refinery in Tucson? 8 

A Yes, sir. 9 

Q Okay.  And at the top a written is checked and a 10 

suspension is checked and then the dates are from 9/19/2010 to 11 

9/20/2010.  Were you suspended for one day? 12 

A Yes, sir. 13 

Q Mike Gailey told me since he was going to give me three 14 

days off so what he did he used two days which I’m off and he 15 

told me, well, you would be suspended one day extra, you know. 16 

Q Okay.  So you had two days scheduled off? 17 

A Yes, sir. 18 

Q You lost one day of pay? 19 

A Yes, sir. 20 

Q Okay.  And then why don’t you tell me what happened on the 21 

last page, the incident that’s noted on Page 3? 22 

A On this one I went to Wardsburg to pick up a load for Tri-23 

State and some other companies, like an electric company, and I 24 

went what they call road forks -- 25 
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Q Okay.   1 

A -- and I picked up a load, but it was clear -- 2 

Q Okay.   3 

A -- instead of red -- 4 

Q Okay.   5 

A -- and, since it was clear, we trucked it into the red. 6 

 JUDGE McCARRICK:  These are the tanks at Wardsburg? 7 

 THE WITNESS:  Yes, sir. 8 

Q BY MR. GIANNOPOULOS:  And why don’t you explain to me the 9 

difference? 10 

A Well, it’s only a dye on the diesel that makes a 11 

difference.  You know, the red is for off road vehicles and the 12 

clear is for, most of the time, on road vehicles. 13 

Q I see.  And you received this written warning then in 14 

July, 2009? 15 

A Yes, sir. 16 

Q Now I notice that the warning on the July, 2009 warning 17 

says Giant Industries on it. 18 

A We used to be Giant before we became Western. 19 

Q Okay.  In 2009 were you Western?  If you remember. 20 

A I don’t remember. 21 

Q Okay.  Do you know if -- well, never mind. 22 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor. 23 

 JUDGE McCARRICK:  All right.  Cross-examination? 24 

 MR. HIGH:  Yes, Your Honor. 25 
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CROSS-EXAMINATION 1 

Q BY MR. HIGH:  Good afternoon, Mr. Holguin. 2 

A Good afternoon. 3 

Q My name is Charley High and I represent Western  4 

Refining -- 5 

A Yes, sir. 6 

Q -- and I want to ask you a few questions, if I may. 7 

A Yes, sir. 8 

Q How long did you say you had worked for Western Refining? 9 

A Six years. 10 

Q Six years.  So does that mean you were hired in, what, 11 

2006? 12 

A Yes, sir. 13 

Q And you’ve worked for Mike Gailey for about four years? 14 

A Approximately, yes, sir. 15 

Q Okay.  Do you get along with Mr. Gailey okay? 16 

A Yes, sir. 17 

Q Does he treat you all right? 18 

A Yes, sir. 19 

Q Who did you work for prior to Mr. Gailey? 20 

A It was -- let’s see -- it was Manny. 21 

Q Do you know his last name? 22 

A I can’t recall right now. 23 

Q All right.  Now I want to as you about this conversation 24 

that you said you had with Mr. Gailey.  You said it was about 25 
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three weeks after General Counsel’s 37.  I want you -- I want 1 

to show you General Counsel’s Exhibit 37, Mr. Holguin.  Again, 2 

you have seen that, correct? 3 

A Yes, sir. 4 

Q And your name is on there? 5 

A Yes, sir. 6 

Q All right.  And what’s the date of that letter? 7 

A The date is on -- 8 

 MR. GIANNOPOULOS:  Your Honor, the document speaks for 9 

itself.  Objection.   10 

 JUDGE McCARRICK:  Well, it should be right there toward 11 

the top, sir, I think. 12 

A (continuing)  Oh.  Yeah, I see it.  September 14, 2011. 13 

Q Now how is it, Mr. Holguin, that you can remember that 14 

this first conversation with Mike Gailey was about three weeks 15 

after that letter? 16 

A I’m not actually like saying three weeks, but it was close 17 

to it. 18 

Q Okay.  I understand that, but my question is how do you 19 

remember that.  Did you write it down anywhere? 20 

A No, sir. 21 

Q Did you make any notes? 22 

A No, sir. 23 

Q Did you take a recording of any kind? 24 

A No, sir. 25 
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Q Are you just guessing at the date? 1 

A Well, I’m trying to get as close as I can. 2 

Q And I understand that and I appreciate that, but what I’m 3 

just trying to understand is could it have been two weeks, 4 

could it have been six weeks, could -- 5 

A Sure.  Yes, sir. 6 

Q All right.  It could have been two or six or something? 7 

A Yes, sir. 8 

Q All right.  And, as I understand it, you were on the way 9 

out. 10 

A Yes, sir. 11 

Q Where were you when Mike Gailey approached you? 12 

A I was inside the warehouse, walking out. 13 

Q Okay.  You were -- you had just turned in your papers and 14 

things? 15 

A Yes, sir. 16 

Q You were walking through the warehouse? 17 

A Yes, sir. 18 

Q And how big is that warehouse? 19 

A It’s pretty big. 20 

Q Huge? 21 

A Yes. 22 

Q Okay.  Walking through the warehouse and you say Mike 23 

Gailey approached you? 24 

A He was standing there as I walked out of the offices. 25 
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Q Uh huh. 1 

A He was standing inside the warehouse. 2 

Q Okay.  And was anyone else present? 3 

A No, sir. 4 

Q Just you and him? 5 

A Yes, sir. 6 

Q And did -- who started the conversation?  You or Mike 7 

Gailey? 8 

A He did. 9 

Q And do you remember the first thing he said? 10 

A Out of the blue he just told me, you know, if I -- well, I 11 

can’t recall the exact words he told me, but he did tell me 12 

that, you know, that the union was no good for the company.  He 13 

told me -- what else he told me -- 14 

Q And here’s what I’d like to do, Mr. Holguin. 15 

A Yeah.  And I know it’s been a long time since this 16 

happened 17 

A Yes, sir. 18 

Q What I’d like you to do is recall as best you can the 19 

exact words you heard Mike Gailey speak and not a summary of 20 

what you interpreted, but the words that you recall hearing 21 

with your own ears that Mike Gailey spoke.  Can you do that for 22 

me? 23 

A I will try, sir. 24 

Q Okay.   25 
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A As I recall, he just told me did you know if a union was 1 

to come in that this company could close doors, they could even 2 

lower our wages.  I do remember that. 3 

Q Okay.  Anything else you recall Mike Gailey saying? 4 

A No, sir. 5 

Q Did he say anything about how collective bargaining works? 6 

A No, sir. 7 

Q Okay.  Did he give you any handout, material? 8 

A No, sir. 9 

Q Just out of the blue spoke the words you just told us? 10 

A Yes, sir. 11 

Q Okay.  And then, as I understand it -- did you say 12 

anything back to him? 13 

A Well, I just said we don’t know much about the union. 14 

Q All right.  Anything else you recall him saying back to 15 

you, sir? 16 

A No. 17 

Q Then you left and went on home? 18 

A Yes, sir. 19 

Q And how long would you say that this exchange, this 20 

conversation, lasted? 21 

A Minutes.  Five, seven minutes. 22 

Q Well, the words that you’ve told us here wouldn’t take 23 

five to seven minutes to speak and hear, would they?   24 

A (No response) 25 
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Q Was there anything else that you can recall being said? 1 

A Well, we just -- in the beginning we just talked.  We 2 

just, when I confronted him, you know, we just said hi to each 3 

other.  That’s why it took me -- I was with him like five or 4 

ten minutes. 5 

Q Well, that’s what I want to know, Mr. Holguin.  I want to 6 

know everything about that conversation you can recall. 7 

A Well, we just said hi, you know. 8 

Q Okay.  Anything else other than hi to each other plus the 9 

words you told us about?  Anything else you can recall being 10 

spoken about during this five to seven minutes? 11 

A No, sir. 12 

Q Okay.  Did you have -- I’m sorry.  I withdraw that.  Okay.  13 

Now I want to talk to you about General Counsel Exhibit 125.  14 

This is the one, Mr. Holguin, where you were suspended, 15 

according to General Counsel Exhibit 125, on October 27th of 16 

2011 and this is the Old Dominion/West Texas Express? 17 

A Yes, sir. 18 

Q Is West Texas Express known as anything else? 19 

A To my knowledge, no, sir. 20 

Q Okay.  Now you made a mistaken here, didn’t you? 21 

A Yes, sir. 22 

Q And, when you’re taking a load -- let me just -- we don’t 23 

have any copies, but let me just come up here and I want to 24 

clarify with you, if I may.  I’m going to bring you -- let’s 25 
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start with General Counsel Exhibit 126.  All right.  Let me 1 

take this one. 2 

 MR. GIANNOPOULOS:  Here is -- 3 

 MR. HIGH:  All right.  This is great.  Thank you, sir. 4 

Q BY MR. HIGH:  All right.  Look, if you will, at General 5 

Counsel Exhibit 126. 6 

A Okay. 7 

Q Now this is -- what do you call this? 8 

A This is an invoice. 9 

Q Well, when you’re going to make a delivery you have papers 10 

that tell you where to take the fuel, right? 11 

A Yes, sir. 12 

Q Is that what this is? 13 

A Yes, sir. 14 

Q Okay.  We know General Counsel Exhibit 126 is what the 15 

driver has that tells him where the load of fuel in the truck 16 

is to be delivered, right? 17 

A Yes, sir. 18 

Q And, when you look at General Counsel Exhibit 126, it 19 

doesn’t say anything about Old Dominion, does it? 20 

A No, sir. 21 

Q And, if you had been careful and said, okay, my next 22 

delivery is this piece of paper, you wouldn’t have made that 23 

error, would you? 24 

A Correct, sir. 25 
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Q All right.  Why didn’t just look at your delivery ticket 1 

when you were going to make the delivery? 2 

A You know what, I don’t know, sir. 3 

Q All right.  That’s fair enough.  Okay.  Now General 4 

Counsel Exhibit 127, just so the record will be clear, is -- 5 

where do you load your truck? 6 

A Western Refining. 7 

Q Where?  Which -- 8 

A El Paso. 9 

Q Okay.  And where in El Paso do you load it?  At the rack? 10 

A At the rack. 11 

Q Okay.   12 

 JUDGE McCARRICK:  I’m sorry.  There’s an address.  Is 13 

Trowbridge the address of the rack?  6501 Trowbridge? 14 

 THE WITNESS:  Yes, sir. 15 

 JUDGE McCARRICK:  Okay.   16 

 MR. HIGH:  We’ll stipulate that it is. 17 

Q BY MR. HIGH:  So you go to 6501 Trowbridge and go to the 18 

loading rack and load your truck? 19 

A Yes, sir. 20 

Q Now do you -- what’s the name you use for General 21 

Counsel’s Exhibit 127?  What’s this?  What’s that paper called, 22 

sir? 23 

A This is a -- 24 

 JUDGE McCARRICK:  If you know.  If it has a name. 25 
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 THE WITNESS:  Well, this is what gives you after you pick 1 

up the load -- 2 

Q BY MR. HIGH:  All right.  Let me back up. 3 

A Okay. 4 

Q You are certified to use the rack at the El Paso Refinery? 5 

A Yes, sir. 6 

Q And you have to pass certain requirements to load there, 7 

right? 8 

A Yes, sir. 9 

Q When you go in there and load to they give you -- do the 10 

people at the rack give you any paperwork? 11 

A This is the paperwork -- 12 

Q Okay.   13 

A -- that they give it to you. 14 

Q All right.  So General Counsel Exhibit 127 is the 15 

paperwork that would be given to you when you load at the rack? 16 

A Yes, sir. 17 

Q All right.   18 

 JUDGE McCARRICK:  Let me see if I understand -- 19 

 MR. HIGH:  Sure. 20 

 JUDGE McCARRICK:  -- some of the information on General 21 

Counsel No. 127. 22 

 Sir, looking at the first page of General Counsel’s No. 23 

127 it shows -- it’s got your trans -- the truck number.  Do 24 

you see that 3150? 25 
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 THE WITNESS:  That’s my truck number, yes, sir. 1 

 JUDGE McCARRICK:  And the trailer number is next to that? 2 

 THE WITNESS:  Yes, sir. 3 

 JUDGE McCARRICK:  And is that your driver number? 4 

 THE WITNESS:  That’s my driver number. 5 

 JUDGE McCARRICK:  And it says completed loading at 15:43.  6 

That would be 3:49 (sic) in the afternoon? 7 

 THE WITNESS:  Yes, sir. 8 

 JUDGE McCARRICK:  Okay.  And that’s when you loaded your 9 

trailer to take to -- 10 

 THE WITNESS:  West Texas. 11 

 JUDGE McCARRICK:  -- West Texas.  All right.  Page 2 also 12 

shows your trailer number and your driver number, correct? 13 

 THE WITNESS:  Yes, sir. 14 

 JUDGE McCARRICK:  And it shows completed loading at 16:58, 15 

which would be almost 5:00 P. M., correct? 16 

 THE WITNESS:  Yes, sir. 17 

 JUDGE McCARRICK:  And that was to take the load that you 18 

should have taken to West Texas? 19 

 THE WITNESS:  To West Texas. 20 

 JUDGE McCARRICK:  All right.   21 

Q BY MR. HIGH: Now prior to this Old Dominion/West Texas 22 

Express delivery, Mr. Holguin, you had previous to this gone to 23 

the wrong place, right? 24 

A Yes, sir. 25 
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Q And is that shown in General Counsel Exhibit 128, Page 2? 1 

You went to the wrong place, according to Page 2 of General 2 

Counsel’s Exhibit 128, you went to the wrong place, right? 3 

A Yes, sir. 4 

Q And, not only did you go to the wrong place, it was the 5 

wrong city? 6 

A Yes, sir. 7 

Q And did you have a delivery ticket like General Counsel 8 

Exhibit 126? 9 

A Yes, sir.  Yes, I did. 10 

Q And it wouldn’t have said anything about Tucson on here, 11 

would it? 12 

A Probably not, no, sir. 13 

Q All right.  And, again, if you had looked at your delivery 14 

ticket, you would have known, hey, I’m supposed to go to 15 

Albuquerque, not Tucson, right? 16 

A Yes. 17 

Q And is there any reason why you just didn’t look at the 18 

ticket? 19 

A You know what?  It’s just a -- it’s a bad habit, when you 20 

know that you’re going -- I was told by dispatch you’re going 21 

to go pick up a load of trans mix, you know, and you just -- 22 

you know what?  That was told to me in the night before I went 23 

to bed.  In the morning when I get to the yard there I am 24 

thinking that I’m going with the other driver to the same 25 
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place. 1 

Q All right.  But you could have looked at your paperwork? 2 

A Yes, sir. 3 

Q And, if you had looked at your paperwork, you wouldn’t 4 

have gone to Tucson? 5 

A Exactly. 6 

Q Okay.  Now the company didn’t fire you for going to 7 

Tucson, did they? 8 

A No, sir. 9 

Q They did suspend you? 10 

A Yes, sir. 11 

Q And you think by the suspension the company was trying to 12 

say, Mr. Holguin, read your paperwork? 13 

 MR. GIANNOPOULOS:  Objection.  Calls for speculation, Your 14 

Honor. 15 

 JUDGE McCARRICK:  Sustained.   16 

Q BY MR. HIGH:  If you get discipline for not -- for doing 17 

something the wrong way, Mr. Holguin, do you see that as maybe 18 

you ought to change how you do stuff? 19 

A Yes, sir. 20 

Q And do you try to do that? 21 

A Yes, sir. 22 

Q Okay.  But you still make mistakes? 23 

A I make mistakes. 24 

Q Okay.  Now the disciplinary documents in General Counsel 25 
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Exhibit 128 I noticed you signed all those, didn’t you? 1 

A Yes, sir. 2 

Q Now you made these mistakes? 3 

A I made these mistakes. 4 

Q Now on Page 1, just so we all understand here, everyone’s 5 

not a truck driver -- how long have you been driving a truck? 6 

A I been driving a truck, but not for the company? 7 

Q Right. 8 

A Like 20 years.  Twenty, twenty-one years. 9 

Q All right.  Now you know what DOT is, don’t you? 10 

A Yes, sir. 11 

Q What’s that stand for? 12 

A Well, it stands for I think -- that’s a good one. 13 

Q Well, this is not a test. 14 

A All right. 15 

Q You understand that DOT means Department of 16 

Transportation? 17 

A Sure. 18 

Q And you understand that to be the federal government? 19 

A Yes, sir. 20 

Q And the federal government -- the 14 hours you mentioned 21 

you understand that 14 hours to be determined by the federal 22 

government? 23 

A Yes, sir. 24 

Q And when you’ve been on duty for 14 hours you’ve got to 25 
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stop, right? 1 

A Yes, sir. 2 

Q And do you understand that if you don’t stop working after 3 

14 hours as a truck driver it’s a violation of law? 4 

A Yes, sir. 5 

Q So when you’re instrument told you, Mr. Holguin, you’ve 6 

exhausted all of your available hours as a driver, you knew you 7 

were supposed to pull over and stop, right? 8 

A Yes, sir, which I did. 9 

Q All right.  And you can no longer then legally drive a 10 

vehicle on the highways, can you? 11 

 MR. GIANNOPOULOS:  Objection.  Calls for speculation.  If 12 

he knows, Judge. 13 

 JUDGE McCARRICK:  Overruled. 14 

Q BY MR. HIGH:  (continuing) You understand that, don’t you? 15 

A Well, I do understand that. 16 

 MR. GIANNOPOULOS:  Calls for a legal conclusion. 17 

 JUDGE McCARRICK:  Overruled.  He’s been driving a truck 18 

for 21 years.  He ought to know these regs. 19 

Q BY MR. HIGH:  Do you understand, Mr. Holguin, or not? 20 

A Yes, sir. 21 

Q Okay.   22 

A You see, this system is brand new.  This is a new system.  23 

I’ve never been -- this is new, the electronic deal is brand 24 

new.  We used to do a log, a paper log, but this is new to the 25 
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company. 1 

Q Okay.  But, when you did paper logs, you would log your on 2 

duty time, your off duty time, your on duty driving time, 3 

right? 4 

A Yes, sir. 5 

Q And now it’s done electronically? 6 

A Yes, sir. 7 

Q But, when you run out of the 14 hours under both of them 8 

you’ve got to stop, right? 9 

A Yes, sir. 10 

Q And you didn’t stop? 11 

A I did stop. 12 

Q No.  But you didn’t stop driving.  You stopped the 13 

vehicle. 14 

A Yes, sir. 15 

Q And you logged off duty? 16 

A Yes, sir. 17 

Q But you didn't go off duty, did you? 18 

A Yes.  I’m off duty. 19 

Q But you drove the truck continuously? 20 

A I went like five more miles -- 21 

Q Okay.   22 

A -- to the yard. 23 

Q And do you know -- do you know that that’s a violation  24 

of -- 25 
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A Sure. 1 

Q Okay.  I believe that’s all we have, Your Honor. 2 

 JUDGE McCARRICK:  Any redirect? 3 

 MR. GIANNOPOULOS:  A couple of follow up, Your Honor. 4 

REDIRECT EXAMINATION 5 

Q BY MR. GIANNOPOULOS:  Mr. Holguin, I have a couple of 6 

follow up questions for you. 7 

A Yes. 8 

Q Explain to me when you get a load that you have to take 9 

how does that work.  Who assigns that to you?  Do you get a 10 

packet of papers every morning?  Do you get a call from 11 

dispatch every morning or dispatch the night before?  How does 12 

that process work? 13 

A Yes, sir.  A guy -- we call dispatch -- 14 

Q Okay.   15 

A  -- and they let us know what’s for tomorrow. 16 

Q Do you have to speak to an individual? 17 

A Yes, sir. 18 

Q Okay.  Go ahead. 19 

A And like in the morning when I go to the yard we usually 20 

have all the paperwork there. 21 

Q Okay.  And then you proceed to work? 22 

A Yes, sir. 23 

Q Okay.  And explain to me just briefly what time -- is 24 

there a time, a set time, they want you calling dispatch, the 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1197 

company does or is it up to each driver to call any time? 1 

A We try to call like eight o’clock at night. 2 

Q Okay.  And -- 3 

 JUDGE McCARRICK:  Is there -- I’m sorry -- is there 4 

somebody in dispatch 24/7? 5 

 THE WITNESS:  24/7, yes, sir. 6 

Q BY MR. GIANNOPOULOS:  And what time are your work yours, 7 

your personal work hours? 8 

A From 4:00 to whatever they give me and the day ends for 9 

me. 10 

Q Okay.   11 

A So I would say -- 12 

Q 4:00 in the morning? 13 

A 4:00 in the morning. 14 

Q Okay.  Until you finish your runs? 15 

A Yes. 16 

Q And 4:00 in the morning is that the time you’re supposed 17 

to be out in the yard or is that the time you show up to start 18 

your work day? 19 

A Well, see, you know, it all depends what you did the day 20 

before.  Sometimes you can start very early -- 21 

Q Okay.   22 

A -- you know, because a ten hour break. 23 

Q Gotcha.  Those are the regulations? 24 

A Those are the regulations. 25 
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Q Okay.  Mr. High asked you on cross-examination about the 1 

incident when you went to Tucson.  You thought you were 2 

supposed to go to Tucson.  Had you ever loaded in Tucson 3 

before? 4 

A Yes, sir. 5 

Q Okay.  And had you ever had a load of trans mix in Tucson 6 

before? 7 

A Yes, sir. 8 

 MR. GIANNOPOULOS:  And we’ve already had plenty of 9 

testimony on trans mix, Your Honor, so I don’t think I need to 10 

go into that. 11 

Q BY MR. HIGH:  And the work day.  You said that depends on 12 

when you’re finished.  Mr. High asked you about the day when 13 

you were five miles from the yard and your 14 hours the 14 

computer told you had ended.  Each day when you show up to work 15 

how does that work?  Are you just given a laundry list of 16 

places you have to go places you have to go and deliver to or 17 

during the day could that change?  Explain to me how that 18 

works. 19 

A They give us so many loads that we have to do. 20 

Q Okay.   21 

A It could change on you. 22 

Q Okay.   23 

A Depends how -- how much work there is out there. 24 

Q Okay.  And when you get that list are you supposed to 25 
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complete that list within 14 hours if you can? 1 

A Yes, sir.  You do what you can do. 2 

Q You do what you can do and does something come up 3 

sometimes? 4 

A Sure.  At the rack you could be late. 5 

Q Okay.  And what happens if you don’t complete that laundry 6 

list?  What do you do? 7 

A You let dispatch know, let’s say, one load wasn’t dumped 8 

so they can make sure that someone does or changes it to the 9 

night shift. 10 

Q Okay.  And the load to Tucson.  Is there a pipeline in 11 

Tucson do you know? 12 

A There’s a refinery. 13 

Q Okay.   14 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor. 15 

EXAMINATION 16 

 JUDGE McCARRICK:  Let me -- just so I understand.  You 17 

agree that you have 14 hours that you can be on the road -- 18 

 THE WITNESS:  Yes, sir. 19 

 JUDGE McCARRICK:  -- under federal regulations? 20 

 THE WITNESS:  Yes, sir. 21 

 JUDGE McCARRICK:  If you’re making deliveries and it 22 

appears to you that those 14 hours will end before you can get 23 

all your deliveries done what do you do? 24 

 THE WITNESS:  Okay.  Well, first thing is do not log out.  25 
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Okay. 1 

 JUDGE McCARRICK:  Okay. 2 

 THE WITNESS:  You may -- this happened to me already.  I 3 

have called Mike Gailey and I have told him that I’m out of 4 

hours.  He’ll ask me where are you and I’ll tell him minutes or 5 

two or three miles away from the yard.  He’ll tell me go ahead 6 

and bring the truck in.  So I do it.  I mean I will drive the 7 

truck in. 8 

 JUDGE McCARRICK:  Even though your 14 hours -- 9 

 THE WITNESS:  Yes, sir. 10 

 JUDGE McCARRICK:  -- have expired? 11 

 THE WITNESS:  Yes, sir. 12 

 JUDGE McCARRICK:  And how often has that happened to you 13 

in the last two years? 14 

 THE WITNESS:  I don’t know how many times, but it happens. 15 

 JUDGE McCARRICK:  In the last two years. 16 

 THE WITNESS:  In the last two years? 17 

 JUDGE McCARRICK:  Do you remember how many times that may 18 

have occurred where Mr. Gailey told you to bring the truck in 19 

even though your 14 hours was up? 20 

 THE WITNESS:  Maybe three times that I can recall. 21 

 JUDGE McCARRICK:  Okay.  But let’s assume you’re -- and 22 

you’ve got to bring the truck back to El Paso? 23 

 THE WITNESS:  Yes, sir. 24 

 JUDGE McCARRICK:  Let’s assume you’re somewhere between 25 
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Albuquerque and El Paso when your 14 hours is up.  All right?  1 

Has that ever occurred? 2 

 THE WITNESS:  Yes, sir. 3 

 JUDGE McCARRICK:  How long does it take to drive from 4 

Albuquerque to El Paso?  About four hours? 5 

 THE WITNESS:  Yes, sir. 6 

 JUDGE McCARRICK:  Let’s say you’re three hours out of El 7 

Paso.  What do you do when your 14 hours expires? 8 

 THE WITNESS:  When it’s over? 9 

 JUDGE McCARRICK:  Has that ever happened? 10 

 THE WITNESS:  Yes, sir. 11 

 JUDGE McCARRICK:  Okay.  What do you do then? 12 

 THE WITNESS:  You find the closest place that you can stop 13 

and you need to notify, like I said, Mike, Mike Gailey, and let 14 

him know what’s going on.  What happened to me he told me find 15 

the closest motel you can stay and then knock off on there. 16 

 JUDGE McCARRICK:  Okay.  And that occurred in the last two 17 

years? 18 

 THE WITNESS:  Oh, yes, sir. 19 

 JUDGE McCARRICK:  Okay.   20 

 MR. GIANNOPOULOS:  Just one quick follow up. 21 

Q BY MR. GIANNOPOULOS:  On General Counsel’s 128, this 22 

incident that’s October 6th, 2010 that you got the notice before 23 

had finished all your deliveries for the day? 24 

A Which is this one? 25 
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Q This is 128. 1 

 JUDGE McCARRICK:  The first page. 2 

 MR. GIANNOPOULOS:  If I could approach. 3 

 JUDGE McCARRICK:  You may. 4 

Q BY MR. GIANNOPOULOS:  The first page.  5 

A Uh huh. 6 

Q If you remember. 7 

A Oh, yes, sir. 8 

Q Okay.   9 

 MR. GIANNOPOULOS:  Thank you, Your Honor.  That’s all. 10 

 MR. HIGH:  I do have some follow up. 11 

RECROSS-EXAMINATION 12 

Q BY MR. HIGH:  Mr. Holguin, I want to make sure that you 13 

understand what we’re talking about and the way you answered.  14 

Okay?  Do you know what CSA? 15 

A No, sir. 16 

Q Have you ever heard that word -- those letters? 17 

A Probably so. 18 

Q Do you know what a comprehensive safety analysis is? 19 

A Okay.  Yes, sir. 20 

Q Do you have a personal CSA number? 21 

 JUDGE McCARRICK:  If you know. 22 

Q BY MR. HIGH:  (continuing)  If you know. 23 

A I don’t know. 24 

Q Do you know that as a truck driver and you do something 25 
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wrong points will be assigned against you by the federal 1 

government? 2 

A Yes, sir. 3 

Q Okay.  Do you know some of the things that will cause 4 

those points to be assigned to you? 5 

A Yes, sir. 6 

Q And do you know what happens to you if you get too many 7 

points? 8 

A Sure. 9 

Q What happens? 10 

A You can be cited. 11 

Q Okay.  Do you know what happens when you’re out of hours? 12 

A Do I know? 13 

Q Yes. 14 

A No. 15 

Q Do you know what are major violations of the federal 16 

regulations? 17 

A I don’t know. 18 

Q Do you know whether or not driving out of hours is a major 19 

violation of the federal regulations?  20 

A Do I know? 21 

Q Yeah.  If you know. 22 

A I know. 23 

Q Okay.  It is, isn’t it? 24 

A It is. 25 
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Q Okay.  And that’s why I want to ask you.  I want to make 1 

certain we all understand.  Is it your testimony that  2 

someone -- well, we’ll just use names -- that Mike Gailey, your 3 

supervisor -- 4 

A Yes, sir. 5 

Q -- has told you to drive a truck after you have exhausted 6 

your 14 hours driving time? 7 

A Correct, sir, yes. 8 

Q And you would be -- you understand that would be driving 9 

in violation of the federal regulations? 10 

A Yes, sir. 11 

Q And it’s your testimony he told you to do that? 12 

A Mike? 13 

Q Mike Gailey told you to do that? 14 

A Yes, sir. 15 

Q Were you logged off duty or were you still logged on duty? 16 

A I was on. 17 

Q So your record then would show that you exceeded your 18 

legal driving time? 19 

A Yes, sir. 20 

Q All right.  And do you know when these incidents occurred? 21 

A No, sir. 22 

Q Can you give us a month, year, anything else? 23 

A A month I don’t know.  I can’t recall month or not even a 24 

date. 25 
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Q Okay.  Do you recall years? 1 

A Well, last year. 2 

Q Okay.  And is it your testimony that on three different 3 

occasions -- 4 

A About.  That I can recall.  Like three. 5 

Q Okay.  And you would have been driving as you understand 6 

it in excess of the Department of Transportation legal driving 7 

hours? 8 

A May I say something, sir? 9 

Q Why don’t you answer my question first? 10 

A Okay.  Yes, sir. 11 

Q Okay.  Do you know whether or not you were assessed points 12 

by DOT for those violations? 13 

A No, sir. 14 

 JUDGE McCARRICK:  Do you know or were you not? 15 

 THE WITNESS:  I was not.  That’s why I need to say 16 

something before -- 17 

Q BY MR. HIGH:  Well, let me ask you this.  Why did you say 18 

you were not assessed points for driving in excess of the DOT 19 

limit? 20 

A May I -- 21 

Q Why were you not assessed points? 22 

A Let me answer this.  Let me say this so I can answer. 23 

 JUDGE McCARRICK:  Go ahead. 24 

A (continuing)  Because Mike Gailey has told me that we have 25 
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a certain time of minutes -- I don’t recall how many minutes we 1 

have after the 14 hours that you can still after the 14 hours 2 

how it works.  That’s what he has told me.  That you can still 3 

drive the truck and bring it back in in so many minutes. 4 

Q And how many minutes is that? 5 

A Like I told you, I don’t know. 6 

Q Okay.  All right.  7 

 MR. HIGH:  I believe that’s all, Your Honor. 8 

 JUDGE McCARRICK:  Anything further? 9 

 MR. GIANNOPOULOS:  No, thank you, Your Honor. 10 

 JUDGE McCARRICK:  All right.  Sir, thank you very much.  11 

You’re free to go. 12 

 THE WITNESS:  Thank you. 13 

    (Witness excused) 14 

 JUDGE McCARRICK:  Let’s go off the record. 15 

(Off the record) 16 

 JUDGE McCARRICK:  Back on the record. 17 

 Who would you call as your next witness? 18 

 MS. ALONSO:  General Counsel calls Roberto Aguirre. 19 

 JUDGE McCARRICK:  Mr. Aguirre, if you’ll come up here and 20 

stand in the witness box and if you’ll raise your right hand. 21 

Whereupon, 22 

ROBERT AGUIRRE, 23 

having been first duly sworn, was called as a witness herein 24 

and was examined and testified as follows:   25 
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 JUDGE McCARRICK:  Please be seated, sir.  Sir, would you 1 

state your name for the record? 2 

 THE WITNESS:  My name is Roberto Aguirre. 3 

 JUDGE McCARRICK:  A-g-u-i-r-r-e? 4 

 THE WITNESS:  That is correct. 5 

 JUDGE McCARRICK:  All right.  Who’s got this witness? 6 

 MS. ALONSO:  Me, Your Honor. 7 

 JUDGE McCARRICK:  Go ahead, Ms. Alonso. 8 

DIRECT EXAMINATION 9 

Q BY MS. ALONSO:  Mr. Aguirre, where do you work? 10 

A I work for Western Refining at the El Paso yard. 11 

Q Okay.  And how long have you worked for Western Refining? 12 

A Right under five years. 13 

Q Okay.  Do you remember the date that you started? 14 

A I sure do.  On the 15th of August, 2007. 15 

Q Okay.  Now you just mentioned the El Paso Terminal.  Is 16 

that where you report to work? 17 

A That is correct. 18 

Q Okay.  What position do you have at Western? 19 

A I am a transport driver. 20 

Q Okay.  And what type of product do you deliver? 21 

A The finished product. 22 

Q Mr. Aguirre, what are your work hours? 23 

A I start 4:00 in the morning.  Usually about anywhere from 24 

12 to 14 hours a day and no more than 14. 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1208 

Q And what days of the week do you work? 1 

A They change our schedule every three months.  Right now 2 

I’m -- as of the 1st of May I’ll start working -- will start 3 

working, I guess, Tuesday through Saturday. 4 

Q Okay.  Who do you report to?  Who’s your supervisor? 5 

A My supervisor is Michael Gailey? 6 

Q Do you know his position, the title? 7 

A Okay.  He’s a, I believe, a terminal supervisor. 8 

Q Okay.  And can you generally describe what your duties are 9 

as a transport driver? 10 

A It’s to load the fuel and deliver it either to the stores 11 

or copper mines that are in the general area. 12 

Q Okay.  Now where do you load?  Where do you generally 13 

load? 14 

A We load at the refinery at the loading rack in El Paso. 15 

Q Okay.  And where is that loading rack in El Paso?  Where 16 

is it located? 17 

A It’s kind of a little bit of I-10 from the downtown area 18 

in El Paso. 19 

Q Okay.   20 

 JUDGE McCARRICK:  I think it’s been established it’s on 21 

Trowbridge Road in El Paso.  Is that correct, sir? 22 

 THE WITNESS:  That is correct. 23 

Q BY MS. ALONSO:  Okay.  Now can you describe the loading 24 

rack in El Paso? 25 
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A Well, it’s a loading rack where you can load five trucks 1 

at one time.  They’ve got five loading bays.  It’s got a 2 

building next to it. 3 

Q What’s the building next to it? 4 

A It happens to be the office for the operator -- 5 

Q Okay.   6 

A -- and I believe part of it or the other part of it right 7 

there which is in the same building is a form of a warehouse 8 

for them, a supply warehouse kind of deal. 9 

Q Okay.  So how many rack operators are there at the El Paso 10 

loading rack? 11 

A On one shift an average of about four. 12 

Q Okay.  Now have you had the opportunity to look around the 13 

loading rack? 14 

A Yes. 15 

Q Okay.  Have you ever seen surveillance cameras there? 16 

A Yes, I have. 17 

Q Okay.  Now have you ever seen the monitors to the 18 

surveillance cameras -- 19 

A Yes. 20 

Q -- anywhere on the rack? 21 

A Yes, I have. 22 

Q Where? 23 

A Inside the operators office. 24 

Q Okay.  Where exactly did you see them? 25 
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A Sometimes we have to go inside to get our paperwork being 1 

that dispatch will give us our paperwork.  So we go inside and 2 

then the operators are getting your copies and that’s where 3 

they’re at.  In the control room. 4 

Q Okay.  How many monitors have you seen if you’ve counted 5 

them or you can estimate? 6 

A  Several.  I’m going to say it’s one kind of a screen and 7 

it’s broke down into about seven --- not seven out six, eight, 8 

ten. 9 

Q Okay.   10 

A I don’t know.  They’re all broken into squares, divided. 11 

Q Okay. 12 

A For all the different cameras and different angles and 13 

stuff all in one thing. 14 

Q Okay.  Thank you.  And do the rack operators tend to work 15 

from their office or are they ever out on the rack? 16 

A No.  They work from both places.  Every so often they’ll 17 

go outside to check on us to make sure we’re doing things 18 

properly.  Of course, they check their equipment and stuff like 19 

that. 20 

Q Okay.   21 

A So they’re doing their duties. 22 

Q Okay.  While you’re at the rack loading do you ever talk 23 

to other drivers on the rack? 24 

A Yes, ma’am. 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1211 

Q Okay.  What do you talk to -- what do you and the other 1 

drivers talk about? 2 

A Anything and everything. 3 

Q Okay.  All right, Mr. Aguirre.  Are you a part of the 4 

Teamsters organizing drive? 5 

A Yes, I am. 6 

Q Okay.  And what year did you become involved with the 7 

organizing drive? 8 

A In the year 2011. 9 

Q Okay.  Do you remember the month? 10 

A Right around June.  I can’t state the date because I  11 

don’t -- I know it started in June. 12 

Q Okay.  And can you describe how you first became involved 13 

with the Teamsters at that time? 14 

A Yeah.  I was at the loading rack and a couple of the 15 

Albuquerque drivers came in and they talked to me a little bit. 16 

Q Who were the Albuquerque drivers who came in? 17 

A It was, if I remember correctly, it was a gentleman by the 18 

name of Ever.  I think Rodriguez is his last name.  And Reggie, 19 

which I don’t know his last name, but Reggie’s the other 20 

driver. 21 

Q Okay.  I’m handing you what’s been marked as General 22 

Counsel’s Exhibit 24.  Did anyone ever give you these cards? 23 

A Not these particular cards, no. 24 

Q Okay.  Did anybody ever give you any type of card for the 25 
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union? 1 

A When they gave you the card the first time they were just 2 

plain 3 x 5s.  They had nothing on them as far as indicating 3 

union or anything on it.  Just a card to put your information 4 

on. 5 

Q And when did they -- first of all let’s start with who 6 

gave you those. 7 

A Actually at the time when I saw to Reggie and Ever I was 8 

on my way to go do a delivery.  Because I was in a hurry, they 9 

told me they left the cards in the truck and I said I’ll take 10 

some, but there was an operator by the name of Ruben Garcia and 11 

he happened to be there -- 12 

Q Okay.   13 

A -- and I -- 14 

 JUDGE McCARRICK:  This isn’t responsive to the question.  15 

The question is simply, you know, did he get any cards.  So 16 

let’s focus on the question. 17 

 MS. ALONSO:  Okay. 18 

Q BY MS. ALONSO:  And so did you get the cards? 19 

A Yes, I did. 20 

Q Okay.  And how were they given to you?  Or -- sorry -- did  21 

you pick those up from the rack operator? 22 

A Yes, ma’am. 23 

Q Okay.  And how did you pick them up from the rack 24 

operator? 25 
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A I picked them up when I came back from a delivery and I 1 

was going to my next delivery we communicated, so he brought 2 

them to me. 3 

Q Okay.  And which rack operator was that? 4 

A Ruben Garcia. 5 

Q Okay.  And now did you pass out -- did you ever pass out 6 

those index cards? 7 

A Yes, I did. 8 

Q Okay.  Where at? 9 

A At the workplace. 10 

Q Okay.  And when did you begin doing that? 11 

A The exact date I don’t remember.  The follow -- 12 

Q In relation to the time you received them when did you 13 

begin to pass them out? 14 

A Oh, pretty much immediately kind of deal. 15 

Q Okay.  Now I’m going to show you what’s been marked 16 

General Counsel Exhibit 37.  Have you seen this letter before? 17 

A Yes, I have. 18 

Q Okay.  And you are -- and we’re on the back on Page 2, 19 

correct?  Right here.  This is Page 2 of General Counsel’s 37, 20 

right? 21 

A Yes, ma’am. 22 

Q All right.  And is this your name on the letter? 23 

A Yes, it is. 24 

Q Okay.  Now after that letter was sent did you have any 25 
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conversations with Mike Gailey that come to mind? 1 

A Yes, I did. 2 

Q Okay.  When was that? 3 

A I don’t remember the date, but it was a few days later.  4 

Kind of the end of September -- 5 

Q Okay.   6 

A -- kind of. 7 

Q All right.  And where was your conversation with Mike 8 

Gailey? 9 

A It was at the yard. 10 

Q Okay.  And the yard in what terminal? 11 

A In El Paso.  4585 Ridley Street, El Paso. 12 

Q Okay.  Who was present? 13 

A Nobody.  Just me and him. 14 

Q Okay.  Did he approach you or did you approach him? 15 

A No.  I came in and parked my truck.  I was getting ready 16 

to go home.  I was taking the stuff out of the truck, my 17 

personal belongings, to put them in my pickup to go and he 18 

walked up to me. 19 

Q Okay.  And what did he say? 20 

A He told me that he needed to talk to me and he told me 21 

that he was -- it was brought to his attention that I had been 22 

harassing the driver about the union and that the driver was 23 

kind of scared and that he was thinking of maybe filing charges 24 

against me for harassing him. 25 
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Q Okay.   1 

A At that time I stopped him and said what are you talking 2 

about.  He said, yeah, it was brought to my attention.  He 3 

repeated himself.  And I told him, I said, well, you know what.  4 

I said whoa, whoa.  You know what?  That is very untrue.  And I 5 

told Mike I said you know what, Mike, what I need you to do -- 6 

I’m demanding you -- this is what I told him -- I’m demanding 7 

you to bring that driver before me and you in a meeting to 8 

clarify this.  And he said you know what nobody demands nothing 9 

from me.  I didn’t mean to come on to him that strong, but what 10 

I was trying to tell him is that I was asking him to bring that 11 

driver before me and him so I could prove to him that that was 12 

very untrue and at the time I told him you know what and to 13 

prove to you that it is 100% false I am willing to take a lie 14 

detector test.  If I fail, I will be more than happy to pay for 15 

it and I will resign from my duties -- 16 

Q Okay.   17 

A -- just to make sure, to prove to him that that was 18 

untrue. 19 

Q All right.  Did Mike say anything else about the union? 20 

A He told me that he had -- that I had to understand that it 21 

was his job to let us know that we -- that it was not allowed, 22 

it was against the law to talk about the union at the 23 

workplace. 24 

Q Did he say workplace? 25 
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A At Western property, yes, ma’am. 1 

Q Okay.   2 

 JUDGE McCARRICK:  What words did he use, sir? 3 

 THE WITNESS:  (No response) 4 

Q BY MS. ALONSO:  What did he say? 5 

 JUDGE McCARRICK:  In terms of where you couldn’t talk 6 

about the union. 7 

 THE WITNESS:  He said we couldn’t talk about it at the 8 

rack while we were locked in loading, off loading like and 9 

those things.  Pretty much at Western I guess when you’re 10 

locked in you’re on the clock. 11 

 JUDGE McCARRICK:  No, no, sir.  I need to know what words 12 

Mr. Gailey said in terms of where you couldn’t talk about the 13 

union.  What words do you remember him using to describe where 14 

you couldn’t talk? 15 

 THE WITNESS:  Well, he said we couldn’t talk about it 16 

while we’re working at the yard or at the loading rack.  I mean 17 

that’s -- 18 

 JUDGE McCARRICK:  He used the words while working in the 19 

yard? 20 

 THE WITNESS:  Well, while we’re working or while you’re 21 

loading/off loading at the rack is what he said. 22 

Q BY MS. ALONSO:  And did the conversation end that way? 23 

A He told me -- no, it did not.  He told me that when I 24 

asked him to bring that driver before me he said that it was no 25 
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problem, that he could do it, and that he would let me know, he 1 

would se up some kind of a scheduled meeting kind of deal so we 2 

can figure it out. 3 

Q Okay.  Did you, after this conversation, did you ever ask 4 

Mike about that scheduled meeting that he mentioned? 5 

A I sure did. 6 

Q Okay.  When? 7 

A So he could have a better idea.  When he spoke to me I 8 

believe it was like on a Tuesday and my days off are Friday and 9 

Saturday at that time and I did not see him Wednesday because I 10 

worked late that day.  So then Thursday was the same thing.  We 11 

had been working long hours.  Mike leaves at five o’clock. 12 

Usually we get home -- I mean get to the yard after 5:00 and 13 

he’s gone.  So, being that we’re doing the work, the following 14 

week it was payday that Friday and I had some payroll problems.  15 

So I believe it was like on a Tuesday or a Wednesday I went to 16 

his office. 17 

Q Okay.  So was it about a week or -- 18 

A No.  Less than a week. 19 

Q Okay.  From the first conversation that you had with him? 20 

A Yes, ma’am. 21 

Q Okay.  Where was your conversation with Mike? 22 

A It took place in his office. 23 

Q In his office? 24 

A Yes, ma’am. 25 
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Q And who was in his office at the time? 1 

A Nobody was there.  I just told him I need to speak with 2 

him. 3 

Q Okay.  So he was there, correct? 4 

A Ye, ma’am. 5 

Q And you were there? 6 

A Yes, ma’am. 7 

Q Was anybody else there? 8 

A No. 9 

Q Okay.  And what did you say when you walked into the 10 

office? 11 

A I told Mike I needed to talk to him about my payroll 12 

problem and he said sure, Robert.  And I have a tendency -- I 13 

like to keep these problems -- 14 

 JUDGE McCARRICK:  Just tell us what you said, sir. 15 

A (continuing)  And so, once I finished talking about the 16 

payroll problem, I told him, by the way, I want to know 17 

whatever happened about the meeting with that driver.  And he 18 

said to me -- this is his response -- oh, Robert, I’m glad you 19 

asked.  I talked to Colleen over the weekend and she told me 20 

that diver is covered under the Personal Program Act.  I said 21 

what do you mean.  He said, yeah, she told me that.  And he 22 

threw his hands up like that.  There’s nothing that I can do.  23 

And I said something to this effect.  I cannot tell you word 24 

for word because I mean but I did say something like, well, 25 
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that’s bullshit, I said, because this is not right, I need to 1 

get this problem resolved and here you are telling me this.  2 

Well, there’s nothing that I can do.  I said, Mike, you’ve got 3 

to understand I’m trying to prove to you that these are lies.  4 

Well, there’s nothing that I can do.  You know, it’s under the 5 

Personal Program Act and I said, well, I guess if I can’t tae 6 

care of it like this, I have to do what I have to do.  And he 7 

said, Robert, you do what you’ve got to do.  That’s all I can 8 

tell you.  I can’t do nothing for you.  I said, if I have to 9 

get my own lawyer, personal lawyer, I guess I have to do what I 10 

have to do.  He said you do what you’ve got to do. 11 

Q Did that end the conversation? 12 

A Pretty much.  Well, actually at that particular -- I 13 

stayed there to talk about some other stuff that had nothing to 14 

do with this. 15 

Q Okay.  All right.  Now in 2011 was there a change to your 16 

mileage pay? 17 

A Yes, there was. 18 

Q Okay.  When did that occur? 19 

A It took effect October the 8th. 20 

Q Okay.  And of what year? 21 

A 2011. 22 

Q Okay.  Now, prior to October 8th of 2011, how much were you 23 

paid a mile? 24 

A I was paid 42 cents a mile. 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1220 

Q Okay.  After October, 2011 -- after October 8th, how much 1 

were you paid a mile? 2 

A They jacked it up to 44 cents a mile. 3 

Q Now, Mr. Aguirre, did you ever receive a memo about 4 

calling someone from management? 5 

A Yes, I did. 6 

Q Okay.  When did you receive that memo? 7 

A I want to say approximately a couple weeks, a week and a 8 

half, couple weeks after I had that conversation with Mike. 9 

Q Okay.  Where did you receive the memo? 10 

A It was put in an envelope, a sealed envelope, in my so-11 

called cubby hole that we have there where we have our manila 12 

envelopes for our daily paperwork. 13 

Q Okay.  And what did the memo say? 14 

A When I opened it up, it was written in Mike Gailey’s 15 

handwriting and it stated that Pam Scott had needed to talk to 16 

me, had wanted me to give her a call at my earliest 17 

convenience. 18 

Q Okay.  And did you call Pam Scott? 19 

A Yes, I did. 20 

Q Okay.  When did you call her? 21 

A As soon as I -- being as I was going home that day when I 22 

left the yard I was on my way home in my pickup and that’s when 23 

I called her. 24 

Q Okay.  And did you speak to Pam Scott? 25 
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A Yes, I did. 1 

Q Okay.  What did you say when you called her? 2 

A I called her and I told her who I was -- 3 

Q Okay.   4 

A -- and she introduced herself as well and told me that it 5 

had been brought to her attention that I had continued to 6 

harass drivers about the union. 7 

Q Okay.  What did you say? 8 

A And I said what are you talking about?  She said it was 9 

brought to my attention -- she repeated herself -- that I was 10 

doing this and that Western Refining was not going to tolerate 11 

that -- 12 

Q Okay.   13 

A -- I told her that’s not true.  She said whoa, whoa, stop.  14 

She said let me speak.  I’m speaking and, when I’m finished, 15 

I’ll let you speak when I’m done. 16 

Q And those were Pamela’s words? 17 

A Yes, ma’am. 18 

Q Okay.  And did you let her speak? 19 

A Yes, I did. 20 

Q Okay.  What did she go on to say? 21 

A And then she said that and then, oh, by the way, she said, 22 

I got a -- I was notified about you going into Mike Gailey’s 23 

office and that you got out of hand to the point that Mike 24 

Gailey got scared and that he told me to calm down and that I 25 
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needed to calm down and that, if I didn’t, he was going to be 1 

forced to call the police and have me removed from Western 2 

Refining property. 3 

Q Okay.   4 

A And then after that that I went to next door because the 5 

office where he’s at next door to it, there’s -- there’s only 6 

one lady working there and that I went over there and I was 7 

cursing like crazy in front of her. 8 

Q Okay.  Did she tell you that lady’s name? 9 

A Gloria Martinez is her name. 10 

Q Okay.  So she told you that -- she told you that you went 11 

over to speak to Gloria Martinez? 12 

A Yes, ma’am.  And when she told me that she said hold on is 13 

what she said.  I’ll tell you exactly what she said.  I’m going 14 

to read it off the report that was sent to me and -- 15 

Q And then what did she say? 16 

A That’s when she started reading all that to me. 17 

Q Okay.   18 

A And then, when she was done, she says, okay, now I’ll let 19 

her speak.  And I told her also that I could not believe how 20 

unprofessional the supervisor that they had right in that 21 

place.  It was a bunch of lies and I told her likewise that I 22 

wanted to take a -- that I was willing to take a polygraph 23 

test, a lie detector test or whatever, and that I would pay for 24 

it if I failed.  And she said there’s no need for that and I’m 25 
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going to tell you -- she said I want you to understand this is 1 

a verbal warning.  The next time is going to be different.  I’m 2 

going to have to do my own investigating and you’ve got to 3 

understand there will be repercussions, which I continued to 4 

tell her -- I got upset because all of it was a bunch of lies 5 

and it’s not true. 6 

Q Okay.  Did she say anything else about talking about the 7 

union in this conversation with her? 8 

A Yeah.  She told me that we couldn’t be talking about it at 9 

the workplace, that it was against the law. 10 

Q Okay.  Did that end your conversation with Ms. Scott? 11 

A I’m trying to remember.  Let me see here.  I’m trying to 12 

think exactly how that took place.  13 

Q After you offered to take the polygraph -- 14 

A Yeah.  She just said, you know -- pretty much -- 15 

Q Okay.   16 

A I mean it’s hard to remember everything -- 17 

Q Okay.   18 

A -- word for word and stuff. 19 

Q Okay.  Now let me ask you how long have you been working 20 

with Mike Gailey. 21 

A Well, he got hired on as a driver.  He was just a normal 22 

driver, a night driver like me, at the time.  So I’m guessing 23 

he got hired on maybe late 2007, early 2008 maybe. 24 

Q Okay.  And did you work with him since then? 25 
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A Yeah.  Yes, ma’am. 1 

Q Okay.  And how long has he been your supervisor? 2 

A He’s been my supervisor -- he started in 2008. I don’t 3 

remember what part of the year it was when he got in. 4 

Q Now how tall is Mr. Gailey? 5 

A I’m going to say he’s about 5’10”, 5’11”. 6 

Q Okay.  And how tall are you? 7 

A I’m 5’8”. 8 

Q Okay.  Now I want to ask you a few questions about Mike 9 

Gailey.  Have you ever heard Mike Gailey use profanity? 10 

A Yes, I have. 11 

Q Where? 12 

A In his office.  In the warehouse.  In some of the 13 

buildings on the bottom out in the yard where we park the 14 

trucks. 15 

Q Okay.  What are some of the words that you’ve overheard 16 

him say? 17 

A I’ve heard him say fuck you, fucker, go fuck yourself, you 18 

dick head, fucking asshole, mother fucker, son of a bitch.  19 

I’ve heard him say some racial slurs, niger, wet back, you cock 20 

sucker.  Words like that. 21 

Q Okay.  Now have you ever overheard any drivers using 22 

profanity? 23 

A Yes, ma’am. 24 

Q Okay.  And where have you overheard the drivers using 25 



                                                                     

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

1225 

profanity?  Where are some of the areas? 1 

A In the parking lot.  In his office when we had meetings 2 

before. 3 

Q And let’s pause right there.  Where do you have meetings? 4 

A We have them -- usually we have them in his office. 5 

Q Okay.  And is that in the El Paso Terminal? 6 

A Yes, ma’am. 7 

Q Okay.  Now in 2011 would you be able to give me an 8 

approximate number of how many drivers there were in El Paso? 9 

A Probably the first half of the year approximately ten.  10 

Maybe 11 drives.  Maybe. 11 

Q Okay.  And have you ever overheard those drivers use 12 

profanity? 13 

A Yes, I have. 14 

Q Okay.   15 

A Not all of them, but some of them. 16 

 MS. ALONSO:  Just a minute, Your Honor.  Your Honor, I 17 

don’t have any questions for the witness. 18 

 JUDGE McCARRICK:  Cross-examination? 19 

 MR. HIGH:  Yes, sir.  Thank you, Your Honor. 20 

CROSS-EXAMINATION 21 

Q BY MR. HIGH:  Good afternoon, Mr. Aguirre. 22 

A Good afternoon. 23 

Q My name is Charley High and I’m a lawyer for Western 24 

Refining and I want to ask you a few questions about your 25 
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testimony.  How long did you say you worked for Western 1 

Refining? 2 

A In August 15th of this year, 2012, it’ll be five years, 3 

sir. 4 

 JUDGE McCARRICK:  Six years? 5 

 THE WITNESS:  Five years. 6 

 JUDGE McCARRICK:  You started in 2006 or 7? 7 

 THE WITNESS:  7. 8 

 JUDGE McCARRICK:  Okay.  Sorry.  Go ahead. 9 

Q BY MR. HIGH:  And have you worked for Mike Gailey that 10 

entire time? 11 

A No.  When I started they used to have another supervisor, 12 

sir. 13 

Q Do you remember his name? 14 

A Manny Molina. 15 

Q And, if I understand your testimony, you load primarily 16 

out of the El Paso rack. 17 

A That is correct. 18 

Q Now you were talking about some monitors.  What kind of 19 

monitors are those? 20 

A They’re cameras. 21 

Q And how do you know they’re camera monitors? 22 

A Because they’ve got them on each pay where we load and 23 

plus on the corners of the buildings and even talking to some 24 

of the operators, which we talked about that before.  Just 25 
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conversation. 1 

Q Well, what I want to know is what makes you so dead sure 2 

they’re cameras and not environmental markers. 3 

A Well, because when I’ve been inside their office you see 4 

the monitor and you can see the different areas where they’re 5 

pointed. 6 

Q Now you said you were talking with I believe it’s Ever 7 

Rodriguez and Reggie LeMoine? 8 

A Yes, sir. 9 

Q And that was at the rack? 10 

A Yes, sir. 11 

Q And were they soliciting your support for the union while 12 

you were there at the rack? 13 

A What do you mean by soliciting? 14 

Q Well, you’re certified to load at that rack, weren’t you? 15 

A Yes, sir. 16 

Q And you understand there’s some rules you have to comply 17 

with, right? 18 

A That is correct. 19 

Q Okay.  And do you know what Reggie LeMoine and Ever were 20 

doing at the time that they approached you for whatever it is 21 

they were doing? 22 

A They were waiting to offload. I don’t know what kind of 23 

load they had, but they were waiting to offload there. 24 

Q Okay.  You know that, when you’re loading no one other 25 
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driver is supposed to be there, right? 1 

A Right. 2 

Q Now you said you passed out these index cards at the 3 

workplace.  What do you mean workplace? 4 

A Well, when I got to the yard, that’s when we’re going 5 

home, doing the so-called shift change, everybody goes on 6 

different hours, the guys I’d see, but there’s only certain 7 

drivers, not -- 8 

 JUDGE McCARRICK:  Where, sir? 9 

 THE WITNESS:  At the yard up at 4585 -- 10 

 JUDGE McCARRICK:  I’m not sure, sir.  In the yard.  Where 11 

in the yard? 12 

 THE WITNESS:  Where we park our vehicles. 13 

 JUDGE McCARRICK:  Company vehicles or personal vehicles? 14 

 THE WITNESS:  Well, we park them all in the same yard.  15 

It’s a chain link fence area and we park both our personal and 16 

the work trucks. 17 

 JUDGE McCARRICK:  Are they in the same parking lot? 18 

 THE WITNESS:  Yes, sir. 19 

 JUDGE McCARRICK:  Okay.   20 

Q BY MR. HIGH:  Did you pass out these index cards to other 21 

people at the rack? 22 

A Not at the rack. 23 

Q Okay.  Did you pass these cards out while you were on 24 

duty? 25 
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A I believe some of them.  I believe some of them.  Not all 1 

of them.  Some were after hours, like I say, going home.   2 

Q My question is did you pass out some of these index cards 3 

to -- 4 

A Yes. 5 

Q No.  Let me finish, please.  Did you pass out some of 6 

these index cards to other drivers while you were on duty? 7 

A Yes. 8 

Q And did you pass out some of these cards while other 9 

drivers were on duty? 10 

A Yes. 11 

 MS. ALONSO:  Objection.  Calls for speculation. 12 

 JUDGE McCARRICK:  Overruled.  You can answer the question, 13 

sir. 14 

 THE WITNESS:  Yes, I did. 15 

Q BY MR. HIGH:  Now the conversation you told us about you 16 

said it was after General Counsel Exhibit 37.  Do you know what 17 

he date is of that letter? 18 

 MS. ALONSO:  Objection, Your Honor.  The document speaks 19 

for itself. 20 

 JUDGE McCARRICK:  Overruled.  Let’s see if he knows what 21 

the date is. 22 

Q BY MR. HIGH:  Do you know the date of that letter? 23 

A The letter?  What letter? 24 

 JUDGE McCARRICK:  General Counsel’s 37, sir. 25 
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Q BY MR. HIGH:  Is it up here? 1 

 MR. GIANNOPOULOS:  No, it’s not. 2 

Q BY MR. HIGH:  I’ll get it for you.  This is General 3 

Counsel Exhibit 37.  Look at that letter.  And you’ve testified 4 

you’ve seen that letter, right? 5 

A Yes, I have. 6 

Q All right.  What’s the date of the letter?  It should be 7 

up at the top there. 8 

A September the 14th. 9 

Q Of what year? 10 

A Of 2011. 11 

Q All right.  Now how is it that you remember that this 12 

meeting with Mike Gailey or this conversation -- I’m not sure 13 

you called it a meeting -- this conversation wit Mike Gailey 14 

was after that letter? 15 

A Because Mike -- the reason I know is because he started 16 

doing -- what he started doing, if you look at that letter, 17 

there’s a bunch of names from the individuals from the El Paso 18 

yard that are committee members. 19 

Q Let me interrupt you.  I don’t want you to try to tell me 20 

what Mike Gailey was thinking or doing.  What I want you to 21 

tell me is how is it you remember -- 22 

 JUDGE McCARRICK:  I think the witness is trying to do 23 

that.   24 

 MR. HIGH:  All right. 25 
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 JUDGE McCARRICK:  Go ahead. 1 

A So he started because the guys’ -- the gentlemen’s names 2 

that are on that letter we are committee members so we, at that 3 

time, we’re conversing with each other and that’s it.  Then he 4 

started pulling all those guys one by one.  I happened to be 5 

the last one out of that whole list right there and by the time 6 

he got to me those other guys were -- you know, we’d been 7 

talking and they would ask me has Mike talked to you about the 8 

letter, you know, they already got the letter, he’s got our 9 

names.  And I said no, not yet.  That’s how I remember. 10 

Q But how do you tie that to the September 14th date? 11 

 MS. ALONSO:  Objection.  Asked and answered. 12 

 JUDGE McCARRICK:  I think he responded. 13 

 MR. HIGH:  All right. 14 

Q BY MR. HIGH:  Did you make any notes of this conversation 15 

with Mike Gailey? 16 

A I gave -- 17 

 JUDGE McCARRICK:  Sir, just did you make any notes of the 18 

conversation with Mr. Gailey, the first conversation you 19 

described? 20 

 THE WITNESS:  That’s kind of a tough question. 21 

 JUDGE McCARRICK:  Well, you either did or you didn’t. 22 

 THE WITNESS:  Well, I did. 23 

 JUDGE McCARRICK:  Okay.  You did.  You made notes?  Is 24 

that right? 25 
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 THE WITNESS:  I did. 1 

 JUDGE McCARRICK:  Okay.   2 

Q BY MR. HIGH:  Where are they? 3 

A Those notes were give to a union representative when I 4 

made those notes about that particular occasion. 5 

Q A union representative from where? 6 

A From here. 7 

Q Teamsters 492? 8 

A Yes, sir. 9 

Q Okay.  And how many pages were they? 10 

A There was 11 altogether. 11 

Q Eleven pages? 12 

A When I did it with them I don’t know how many there were 13 

exactly the first time I did the letter -- the notes. 14 

 MR. HIGH:  Your Honor, we have the documents responsive to 15 

our subpoena and they’re not in there. 16 

 JUDGE McCARRICK:  If there are indeed such notes. 17 

 MS. ALONSO:  And, Your Honor, I think there might be some 18 

confusion from the witness. 19 

 JUDGE McCARRICK:  I don’t know.  You can clarify that on 20 

redirect, but, if there are such notes, they need to be 21 

produced. 22 

Q BY MR. HIGH:  The notes that you’re talking about, Mr. 23 

Aguirre, were they describing this conversation you said you 24 

had with Mike Gailey? 25 
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Q Right. 1 

Q Okay.  Now the conversation that you had, if I understand, 2 

it related to what Mike Gailey thought was your conduct, right? 3 

 JUDGE McCARRICK:  What you were doing. 4 

 THE WITNESS:  Right. 5 

Q BY MR. HIGH:  And did Mike Gailey tell you that some 6 

drivers had complained about what you were doing? 7 

A That I was harassing them. 8 

Q Okay.  And did Mike Gailey tell you what had been reported 9 

to him that was called harassment? 10 

A No.  He just said that they were being harassed by me. 11 

Q Okay.  Anything else that you can recall Mike Gailey 12 

saying? 13 

A Not at this point, no. 14 

Q All right.  Now you said something about somebody filing a 15 

charge of harassment.  What was that about? 16 

A That’s what Mike Gailey told me that the driver was 17 

thinking of filing harassment charges against me.   18 

Q Oh, okay.  19 

A That’s what he said. 20 

Q All right.  And that’s the driver you wanted Mike Gailey 21 

to bring in to confront you and talk about it? 22 

A Yes, sir. 23 

Q All right.  Now you said Mike said -- Mike Gailey said 24 

something about what could or couldn’t be done on company 25 
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property.  What is your best recollection, Mr. Aguirre, as to 1 

the words that Mike Gailey spoke about that that you heard him 2 

say? 3 

A That we could not talk about the union or mention the 4 

union. 5 

Q All right.  And that’s what you recall him saying? 6 

A Yes, sir. 7 

Q All right.  Did he say -- did he tell you that you 8 

couldn’t solicit for the union on company time? 9 

A Yes, he did. 10 

Q All right.  Did he tell you that, if you were going to 11 

solicit for the union, that you were to do it in the break room 12 

when you were not working and the other drivers are not 13 

working? 14 

A I believe so. 15 

Q Now would that be reflected -- what Mike Gailey said would 16 

that be in these notes you’re talking about? 17 

A Well, to a certain extent yes.  Not word for word. 18 

Q All right.  Now you said that after this incident you went 19 

to Mike Gailey’s office on a pay issue or something. 20 

A Correct. 21 

Q All right.  And did you make any notes about this meeting? 22 

A Again, at the same time with the others. 23 

Q All right.  Did you, before you came in to testify, did 24 

you review any documents to help you remember any of these 25 
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events? 1 

A Don’t have to. 2 

 JUDGE McCARRICK:  No.  Sir, the question is did you.  Did 3 

you review any documents at all?  Statements, notes, memos? 4 

 THE WITNESS:  No. 5 

Q BY MR. HIGH:  And the reason I ask that is you talk about 6 

Friday/Saturday you worked late.  Wednesday.  Not a Tues -- how 7 

did you ever recall those days of the week? 8 

A Because those are my days off.  My days are, like I 9 

mentioned earlier are -- at that time.  Now they’ve changed 10 

because they change them every three months.  I was off Fridays 11 

and Saturdays at that time.  What Mike was doing some of the 12 

guys was off Sunday/Monday and then Friday/Saturday.  He would 13 

just switch them back and forth because there was just a 14 

handful of drivers.  That’s why I know. 15 

Q All right.  And you just remember that as you sit here? 16 

A I’ve known -- I mean it’s something that I’ve known for a 17 

long time.  We kept that for the longest time and then, all of 18 

a sudden, we got more drivers so he started changing everything 19 

around. 20 

Q All right.   21 

 MR. HIGH:  Your Honor, at this time, I’d like to ask the 22 

Board to produce any Jencks statements for Mr. Aguirre. 23 

 JUDGE McCARRICK:  All right.   24 

 MS. ALONSO:  Your Honor, may the record reflect we have -- 25 
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General Counsel has one handwritten statement consisting of two 1 

pages dated October 25th, 2011 and it has a cover page with the 2 

Teamsters logo on it and that’s also a cover page dated October 3 

25th, 2011 and I’ll hand that to Mr. High. 4 

 JUDGE McCARRICK:  The record so reflects. 5 

 MS. ALONSO:  And then, in addition to that, the General 6 

Counsel will hand Mr. High an affidavit of 11 pages and that 7 

being a Board affidavit of 11 pages and this is dated November 8 

4th of 2011. 9 

 JUDGE McCARRICK:  All right.   10 

 MR. GIANNOPOULOS:  Can we go off the record a second, Your 11 

Honor? 12 

 JUDGE McCARRICK:  Off the record. 13 

(Off the record) 14 

 JUDGE McCARRICK:  On the record. 15 

 Let the record reflect that General Counsel has provided 16 

Mr. High with copies of statements, Jencks statements, that Mr. 17 

Aguirre has given to the Board, an 11 page affidavit and then a 18 

handwritten statement? 19 

 MR. HIGH:  A cover page, Your Honor, with two handwritten 20 

pages. 21 

 JUDGE McCARRICK:  All right.  As well as an 11 pages 22 

written affidavit from the Board? 23 

 MS. ALONSO:  We’re handing that to him. 24 

 JUDGE McCARRICK:  Okay.   25 
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 MR. GIANNOPOULOS:  We need to fix the pages.  One of the 1 

pages got cut off.  We’ll make a copy at the break, Your Honor, 2 

and give it to him. 3 

 JUDGE McCARRICK:  I think that works for Mr. High.  It’s 4 

ten to 5:00.  We have to be out of here, you know, by ten after 5 

or they’re going to lock us in for the night.  So Mr. High and 6 

the General Counsel are in agreement that, if necessary, Mr. 7 

Aguirre can be brought back for continued examination.  All 8 

right. 9 

 MR. GIANNOPOULOS:  Your Honor, if you’d just remind the 10 

witness not to discuss his testimony. 11 

 JUDGE McCARRICK:  I’ll do that.  Mr. Aguirre, what we’re 12 

going to do is let you go home for the night.  You may have to 13 

come back sometime down the line, you may not.  We don’t know 14 

yet, but, in the meantime, do not discuss your testimony with 15 

anybody and don’t have anybody else discuss their testimony 16 

with you.  Don‘t let them tell you what they’re going to 17 

testify to or what they may have testified about already.  18 

Okay? 19 

 THE WITNESS:  Okay. 20 

 JUDGE McCARRICK:  All right.  With that, we’ll be back on 21 

the record here at nine o’clock tomorrow morning.  Off the 22 

record. 23 

(Whereupon, the hearing in the above-entitled matter was 24 

adjourned, to be reconvened on May 3, 2012, at 9:00 A. M., at 25 
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the same location) 1 
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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 

___________________________________         
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 
 

 
 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at Second Floor Courtroom, U.S. 

Courthouse, 421 Gold Southwest, Albuquerque, New Mexico, on 

Thursday, May 3, 2012, at 9:30 a.m. 
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P R O C E E D I N G S 1 

 ADMINISTRATIVE LAW JUDGE McCARRICK:  On the record.  This 2 

is a resumed hearing in the matter of Western Refining 3 

Wholesale, Inc., et al., cases 28-CA-67703, et al.   4 

 We have the same parties here present as all week.  We had 5 

an off-the record discussion about future hearing dates.  It 6 

looks like we’re going to need more time beyond this week and 7 

we have cleared the weeks of June 11 and 18 and then an 8 

additional week in the event the case goes beyond that for 9 

August 13.  Everybody has had previously scheduled vacation or 10 

other matters, hearings and so forth so that was the, those are 11 

the, basically the dates that are available.   12 

 Mr. High, you had a preliminary matter? 13 

 MR. HIGH:  I do, Your Honor.  During the testimony of Pam 14 

Scott, she referred to a Qualcomm message that she looked at.  15 

And the counsel for Acting General Counsel request that be 16 

produced? 17 

 JUDGE McCARRICK:  Oh yeah, yeah. 18 

 MR. HIGH:  We have checked and the Qualcomm messages are 19 

retained in machine electronically for 90 days and then they 20 

are written over, so that message is no longer there. 21 

 MR. GIANNOPOULOS:  I take Mr. High at his word.  However, 22 

at some point, it may become necessary, if we believe that is a 23 

very important piece of evidence, to bring a witness and 24 

actually get live testimony to that affect, so I can have some, 25 
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a chance to examine the witness as to how that, the process 1 

works. 2 

 JUDGE McCARRICK:  Alright. 3 

 MR. GIANNOPOULOS:  If there are backup tapes, if they’re 4 

not, I mean, I’m just saying that I take your word for it, but 5 

-- 6 

 JUDGE McCARRICK:  Yeah, alright. 7 

 MR. HIGH:  And I will represent that during the 8 

presentation of our case, we will have people here 9 

knowledgeable about the Qualcomm system, so, and counsel is 10 

free to ask questions, all the questions they want about it. 11 

 JUDGE McCARRICK:  Alright.  Alright, does counsel for the 12 

General Counsel have a matter? 13 

 MR. GIANNOPOULOS:  Not us, Your Honor. 14 

 JUDGE McCARRICK:  Alright.  I again have indicated off the 15 

record, after lunch, I’ll go ahead and rule on Respondent’s 16 

Petition to Revoke General Counsel’s most current Subpoena.  I 17 

understand that the union has some additional documents to turn 18 

over that are responsive to the Respondent’s Subpoena. 19 

 MR. ORTEGA:  Yes, Your Honor.  The union does have 20 

additional documents.  These documents all are documents that 21 

were or fell under the scope of the Respondent’s Subpoena.  22 

They all contain names of persons who have been involved in the 23 

campaign or attended meetings, most of whom who have been 24 

identified to the Respondent as supporters, however, there may 25 
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be some persons in here who have not been publicly identified 1 

as supporters, so the union’s concern was that these people 2 

will now be identified as union supporters, so, but that’s, but 3 

we did gather up all of the, all of the documents that we had 4 

in our possession that fall under the scope. 5 

 JUDGE McCARRICK:  Yeah, well if these are individuals who 6 

were not named as discriminatees or if they are not witnesses 7 

who have testified already, they can be redacted to preserve 8 

their safeguard that they are Section 7 rights.  So, I don’t 9 

know what you want to do with those. 10 

 MR. ORTEGA:  I don’t know what’s in there, so it’s hard 11 

for me to respond. 12 

 JUDGE McCARRICK:  Yeah, I don’t know either.  I’d almost 13 

have to inspect them in camera and then, and then, you know, 14 

redact them.  But obviously I can’t do that until I, unless I 15 

look at them.  Is there, is there one document or a number of 16 

documents? 17 

 MR. ORTEGA:  There are a number of documents, Your Honor.  18 

The, and I have gone through most of them, I just have not gone 19 

through every single name to determine that the person is 20 

there, however, I am confident the majority of the persons who 21 

have submitted documents to us are either discriminatees or 22 

have been identified by the union as committee members, so 23 

they’re already identified.   24 

 JUDGE McCARRICK:  Yeah, alright.  So they’re already --  25 
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 MR. ORTEGA:  There is an off case that there might be, may 1 

be one or two people, I, in going through that --  2 

 JUDGE McCARRICK:  You, you don’t know. 3 

 MR. ORTEGA:  That’s correct. 4 

 JUDGE McCARRICK:  And I may not be in a position, unless 5 

you, unless you have done that yourself, I’m not in a position 6 

--  7 

 MR. ORTEGA:  Right, exactly. 8 

 JUDGE McCARRICK:  -- to be able to identify, you know, 9 

especially since counsel for General Counsel hasn’t completed 10 

calling all of their witnesses.  I mean, I’m not in a position 11 

to assess that, so you may as well just turn it over. 12 

 MR. ORTEGA:  Okay.  So let the record show that I’m 13 

handing Mr. High the supplemental documents of the subpoena. 14 

 MR. HIGH:  Thank you, thank you sir. 15 

 JUDGE McCARRICK:  Alright.  Are you ready to call another 16 

witness? 17 

 MR. GIANNOPOULOS:  Yes, Your Honor.  Could I have just one 18 

second? 19 

 JUDGE McCARRICK:  Yeah.  I’ve got the next exhibit in 20 

order would be 129. 21 

 MS. ALONSO:  Thank you, Your Honor. 22 

 JUDGE McCARRICK:  Let’s go off the record, Ms. Dawley. 23 

(Off the record) 24 

 JUDGE McCARRICK:  Who do you call as your next witness? 25 
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 MR. GIANNOPOULOS:  Mr. Regie LeMoine. 1 

 JUDGE McCARRICK:  Regie, if you’ll come forward right here 2 

to the witness box.   3 

Whereupon, 4 

REGINALD LeMOINE 5 

having been duly sworn, was called as a witness herein, and was 6 

examined and testified as follows: 7 

 JUDGE McCARRICK:  Please be seated.  That chair doesn’t 8 

slide, it just rolls.  Sir, would you state your full name for 9 

the record? 10 

 WITNESS:  Reginald P. LeMoine, Sr. 11 

 JUDGE McCARRICK:  And how do you spell your last name sir? 12 

 WITNESS:  L-e-m-o-i-n-e. 13 

 JUDGE McCARRICK:  Alright.  Thank you.  Mr. Giannopoulos? 14 

 MR. GIANNOPOULOS:  Thank you. 15 

DIRECT EXAMINATION 16 

Q BY MR. GIANNOPOULOS:  Good morning, Mr. LeMoine. 17 

A Good morning. 18 

Q Could you tell me where you currently are employed? 19 

A Right now I am an organizer for Local 492 International 20 

Brotherhood of Teamsters. 21 

Q And how long have you worked in that capacity? 22 

A I’ve been working since October, 2011. 23 

Q As an organizer? 24 

A Yes sir. 25 
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Q And what did you do before that, before you became an 1 

organizer? 2 

A I was driving a truck for ABF. 3 

Q And what is ABF? 4 

A A freight company. 5 

Q Okay.  And how long did you work for ABF? 6 

A I went to work for ABF August, 2011 till October of 2011. 7 

Q Now is ABF a union company or non-union company? 8 

A Union. 9 

Q And before ABF, who did you work for? 10 

A For Western Refining. 11 

Q And how long did you work for Western? 12 

A I went to work for Western May of 2010. 13 

Q And what kind of work did you do for Western? 14 

A I was a transport driver. 15 

Q And before May of 2010, who did you work for? 16 

A I worked for a company called Cryogenic Transportation. 17 

Q And how long did you work for Cryogenic? 18 

A September of 2009 until May of 2010. 19 

Q And is Cryogenic, was that a union job or non-union job? 20 

A Non-union. 21 

Q And before Cryogenic, who did you work for? 22 

A Yellow Freight, Yellow Transportation. 23 

Q And how long did you work for Yellow? 24 

A I went to work on Yellow August of 2002 until September of 25 
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2009. 1 

Q And why did you leave Yellow? 2 

A I resigned from Yellow due to layoffs and change of 3 

operations. 4 

Q Okay.  And let’s get back now to the job at Western 5 

Refining.  When did you work out of, what terminal did you work 6 

out of? 7 

A Albuquerque. 8 

Q The entire time you were there? 9 

A Yes sir. 10 

Q And what kind of work did you do for Western? 11 

A I was a transport driver, delivered fuel to the stations. 12 

Q Okay.  And who was your supervisor at Yellow?  I’m sorry, 13 

at Western? 14 

A Eric Burnham was my immediate report to supervisor. 15 

Q Okay.  Now when you stated working at Western, were there 16 

other former drivers from Yellow Freight that worked there, 17 

that you knew? 18 

A Yes. 19 

Q And about how many could you estimate? 20 

A Five-to-six. 21 

Q Okay.  And how about other former union drivers?  You were 22 

apparently in the union for -- well let me go back.  When you 23 

were working at Yellow, were you a member of the Teamsters 24 

union? 25 
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A Yes. 1 

Q Okay.  And would you attend meetings at the hall? 2 

A Yes. 3 

Q And anybody, when you went back to work, when you went to 4 

work at Western in 2010, did you know any other former union 5 

members that were working there? 6 

A Yes. 7 

Q About how many? 8 

A At that time, Todd Perando was the first one and actually 9 

the day I got hired, there was a guy doing an application the 10 

same day as me that worked at ABF and I knew him from there. 11 

Q Okay.  You knew him from the union? 12 

A Yeah. 13 

Q Okay.  Now, after you started working at Western in 2010, 14 

did there come a time when your supervisor, Mr. Burnham, made a 15 

comment to you about the former union drivers at Western? 16 

A Yes. 17 

Q And about when was that in relationship to the time that 18 

you started working? 19 

A It wasn’t very long after I started there, maybe a month 20 

and a half. 21 

Q Okay.  And where did this conversation take place? 22 

A We were standing on top of a fuel trailer, a tanker. 23 

Q Okay.  And where in --  24 

A In the yard. 25 
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Q In the yard in --  1 

A In Albuquerque. 2 

Q In Albuquerque.  And what were you doing standing on top 3 

of a fuel trailer? 4 

A There was a truck in the yard that was broke down and we 5 

had to get the fuel off of it and transport it to mine so him 6 

and I went up top to watch the fuel as it comes in, make sure 7 

we didn’t overfill the compartments. 8 

Q Okay.  And who was present in this conversation? 9 

A Me and Eric. 10 

Q And why don’t you tell me what was said and by whom? 11 

A We were just having casual talk and Eric told me, he goes 12 

yeah, he goes Bloomfield called down and asked me what was 13 

going on with hiring all of these union drivers and I just kind 14 

of laughed, you know, and I say’s, “well what do you mean?”  He 15 

goes, “well, I don’t know,” and he goes, “I guess they’re 16 

concerned that all these union guys I’m hiring.” 17 

Q Did he tell you who from Bloomfield called or did he just 18 

say Bloomfield? 19 

A He just said Bloomfield. 20 

Q And who’s up in Bloomfield? 21 

A The HR up there at that time was Colleen Redfearn. 22 

Q And was there a separate HR person in Albuquerque? 23 

A No, we didn’t have an HR person in Albuquerque. 24 

Q At some point after you were hired, did you become 25 
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involved in organizing on behalf of the Teamsters? 1 

A Yes. 2 

Q At Western, I’m sorry? 3 

A Yes, at Western. 4 

Q And about when did that happen? 5 

A April of 2010. 6 

Q And tell me how did you become involved in the organizing 7 

drive at Western? 8 

A Guys were asking me questions, you know.  They knew me and 9 

the other, the other guys there that were Teamsters and they, 10 

the questions, they just started asking questions. 11 

Q Okay.  And did you -- what if anything, did you do after 12 

you were fielding questions from different people? 13 

 JUDGE McCARRICK:  And I’m sorry, about when was this when 14 

the questions began? 15 

 WITNESS:  I believe --  16 

 JUDGE McCARRICK:  How long after you were hired? 17 

 WITNESS:  April of 2011. 18 

 JUDGE McCARRICK:  Right, but how -- 1011 or 2010? 19 

 WITNESS:  2011.  I got hired May of 2010. 20 

 JUDGE McCARRICK:  Okay.  I’m sorry, okay.  Go ahead. 21 

Q Sorry about that.  After, after you started fielding 22 

questions, what did you do to, if anything? 23 

A What I did is, because of the number of questions and the 24 

overwhelming interest in the questions, I went to the local 25 
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here in Albuquerque. 1 

Q Okay. 2 

A And I spoke with Moises and Walter Myestes (phonetic). 3 

Q Okay. 4 

A On, you know, some guidance. 5 

Q Uh-huh. 6 

A What I needed to do. 7 

Q And after that, did you start talking about the union with 8 

other drivers? 9 

A Yes. 10 

Q And why don’t you tell me, you know, which, which 11 

terminals you would, did you do it just in Albuquerque, did you 12 

do it other terminals, why don’t you tell me that? 13 

A Albuquerque, Gallup, when I went to Bloomfield. 14 

Q Uh-huh. 15 

A When I went to El Paso. 16 

Q And how far after this April 11th date did you start 17 

talking about the union with other drivers? 18 

A Pretty much, I’d say right away. 19 

Q Okay.  And did you pass out any cards to drivers? 20 

A Yes. 21 

Q And what, what kind of cards were those?  Were those 22 

authorization cards, were they just informational cards, what 23 

were they? 24 

A They were just little contact cards. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1254 

 

Q Uh-huh. 1 

A It wasn’t authorization cards. 2 

Q Uh-huh. 3 

A It was just a little card for your name, phone number, if 4 

you had an e-mail. 5 

Q Okay. 6 

A If you wanted to put your address, you could. 7 

Q Okay.  How about blank cards?  You ever pass out blank 8 

cards?  Just like index cards? 9 

A Yeah, they were blank when I gave them out. 10 

Q Okay.  And where did you pass these cards out?  Which 11 

facilities? 12 

A Albuquerque, Gallup, Bloomfield, El Paso. 13 

Q And when you talked to the drivers about the union at 14 

these different facilities, why don’t you tell me the locations 15 

you talked to them.  For example, the yard, the rack, the 16 

drivers’, where, the lunchroom, if there is one, the bathroom, 17 

I don’t know.  Why don’t you tell me where you spoke to the 18 

drivers about the union? 19 

A Break room, before work, after work, loading rack in 20 

Albuquerque, Gallup, El Paso, Bloomfield. 21 

Q How about the contact cards, the contact cards?  Where did 22 

you hand those out to different drivers? 23 

A Same places, same areas. 24 

Q Okay.  Mr. LeMoine, at some point, I’ll bring you up to 25 
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the summer of 2011, were you suspended from Western? 1 

A Yes. 2 

Q And -- 3 

 MR. GIANNOPOULOS:  One second, Your Honor. 4 

Q Well, let me go back.  Before I talk to you about your 5 

suspension.  You mentioned that you would pass out the cards at 6 

the different areas, including the rack. 7 

A Uh-huh. 8 

Q Did you ever leave your station at the rack to pass out 9 

cards? 10 

A No. 11 

Q So, so, how would you pass them out at the rack if you 12 

didn’t leave your station? 13 

A I would just reach over to where you were standing, I 14 

mean, the computers where we punch in. 15 

Q Uh-huh. 16 

A I mean, there in Gallup, they are like back-to-back. 17 

Q okay. 18 

A So we’re standing here like this looking at each other and 19 

-- 20 

Q Okay.  Now, during the timeframe that you’re working at 21 

Western, did you talk to drivers at the rack about non-work 22 

issues? 23 

A Yeah. 24 

Q What?  Like what? 25 
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A Just every day, hey, how you doing, you know, I’m going 1 

here or --  2 

Q Uh-huh. 3 

A -- just get on some issues, maybe football, whatever. 4 

Q Okay. 5 

A Just casual stuff. 6 

Q Did anyone ever tell you you couldn’t talk to your co-7 

workers about casual stuff at the rack? 8 

A No. 9 

Q Now, I asked you about your suspension.  How did it come 10 

about that you, that you found out that you were going to be 11 

suspended? 12 

A I was called by Eric Burnham. 13 

Q Uh-huh. 14 

A And --  15 

Q And where were you when this telephone call, when you got 16 

this call? 17 

A I was at home. 18 

Q Okay. 19 

A And he told me that I needed to come in in the morning, 20 

that Pamela Scott and Colleen Redfearn needed to speak to me. 21 

Q Okay.  And did you ask him what about? 22 

A Yes, I did and he said he didn’t know, but I just needed 23 

to be there at 9:00 o’clock in the morning. 24 

Q Okay.  And did you go? 25 
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A Yes. 1 

Q Do you remember about when this was? 2 

A I would say towards the end of July. 3 

Q Okay.  And when you went in to speak with Pamela Scott, 4 

where did you go to speak to her? 5 

A In Eric Burnham’s office in Albuquerque. 6 

Q Okay.  And who was present for this meeting? 7 

A Pamela Scott, Colleen Redfearn and Eric Burnham. 8 

Q And do you recall what time of day this was? 9 

A They called me the day prior to the meeting. 10 

Q Okay.  So when you went to meet with them, was it in the 11 

morning, was it in the afternoon, was it in the evening? 12 

A 9:00 a.m. in the morning. 13 

Q Okay.  And why don’t you tell me what happened in this 14 

first meeting? 15 

A We went in and Pamela asked me, she says, “Do you know 16 

what you’re here for?” and I was like, “Not really,” and she 17 

said it was about the box. 18 

Q Now did you know what box she was talking about? 19 

A Yeah. 20 

Q How did you know what box she was talking about? 21 

A Because we had already previously, I had already 22 

previously talked to Eric about it before this phone call and 23 

the meeting. 24 

Q Okay.  So let’s take a step back.  When did you previously 25 
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talk to Eric about this box?  Well, first of all, what, what is 1 

this box? 2 

A It was a comment box. 3 

Q Okay. 4 

A To put comments in. 5 

Q And where was the comment box located? 6 

A In the break room. 7 

Q And was the comment box affixed to the wall, was it on a 8 

table, where was it located? 9 

A It was just sitting on the table, next to the printer 10 

where we get our paperwork. 11 

Q Okay.  And had that comment box been there for a while, do 12 

you recall? 13 

A It had been there for, yeah, I’d say it had been there for 14 

quite -- a few days, maybe a week maybe, already. 15 

Q Is that box something that was regularly kept in the break 16 

room?  At least from the time you started in May, if you 17 

recall?  That very particular box. 18 

A That particular box, that was the first time I had ever 19 

seen that particular box. 20 

Q Uh-huh. 21 

A Well, to be honest, that’s the first box ever really seen 22 

for comments since I had started there. 23 

Q At Albuquerque? 24 

A In Albuquerque. 25 
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Q And we’ve had some different testimony about how big, in 1 

your estimation, was this box? 2 

A Oh, maybe about that tall maybe. 3 

 JUDGE McCARRICK:  A little over a foot tall? 4 

Q A little over a foot tall. 5 

A How wide? 6 

Q How wide, yep. 7 

A I’d say about that wide. 8 

 JUDGE McCARRICK:  About a foot? 9 

 WITNESS:  Yeah, say 12, a foot-by-a-foot, that would be a 10 

good --  11 

Q Okay.  I’m going to show you a document that’s marked 12 

General or Respondent’s 7.  This has been admitted into 13 

evidence, Mr. LeMoine as an estimation of the opening in the 14 

box.  Can you tell me -- take a look at that and then you tell 15 

me what you think with respect to the, to the slit at the top 16 

of the box.  Is that about the size it was?  In your estimation 17 

was it bigger, was it smaller, you tell me. 18 

A To me, I think it would have been a little smaller. 19 

Q Okay. 20 

A Give or take, I mean. 21 

Q Why don’t you, I’m gonna give you a pen, why don’t you 22 

draw your estimation of how big this slit was on this box? 23 

A Okay. 24 

 JUDGE McCARRICK:  You want to approach? 25 
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 MR. HIGH:  Are we gonna do it on R-7? 1 

 JUDGE McCARRICK:  Yeah, that’s what he’s proposing.  We’ll 2 

have to mark it and note it was --  3 

Q And do it, do it with a dash, do it with a dotted line. 4 

A You want me to do like a dotted line? 5 

Q A dotted line. 6 

 MR. HIGH:  Wait, if I may, Your Honor.  I would object to 7 

marking on R-7, because I asked at the time to have the witness 8 

put his name on it that drew it and counsel objected, so I 9 

would ask counsel, let’s do another exhibit for this witness so 10 

there won’t be any confusion over who’s doing what. 11 

 MR. GIANNOPOULOS:  Well, there won’t be confusion.  I’ll 12 

ask him to do a dotted line. 13 

 JUDGE McCARRICK:  Yeah, and the record will reflect it 14 

that this witness is doing something, we can even mark it with 15 

a 1 or a 2 or something of that nature so there will be no 16 

confusion.  All you have to do is read the record to see, to 17 

see who did what? 18 

Q Just do a broken line, a broken line, a dotted line or a 19 

broken line as to how big you thought that slit, you think that 20 

slit was. 21 

A Okay. 22 

Q And it would be between where and where? 23 

A Yeah, the bottom (inaudible, bumping microphone). 24 

Q So put, just put a couple of arrows --  25 
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A A little --  1 

Q Yeah, just a squiggly line in between those.  Okay.  2 

Great.   3 

 MR. GIANNOPOULOS:  And Your Honor, with that, I will move 4 

for admission, we’ll make sufficient --  5 

 JUDGE McCARRICK:  Copies. 6 

 MR. GIANNOPOULOS:  -- copies for -- 7 

 JUDGE McCARRICK:  Yeah. 8 

 MR. GIANNOPOULOS:  -- or I could mark this as, I could 9 

mark this as General Counsel’s next in line, if that’s, for Mr. 10 

High’s --  11 

(General Counsel’s Exhibit 129 is marked for identification) 12 

 JUDGE McCARRICK:  Let’s do that. 13 

 MR. HIGH:  Well, he’s already destroyed R-7. 14 

 MR. GIANNOPOULOS:  No, that’s my copy. 15 

 JUDGE McCARRICK:  That’s his copy.  R-7 is already -- 16 

 MR. HIGH:  Oh, okay.  My preference would be to do it as -17 

-  18 

 JUDGE McCARRICK:  Alright.  Let’s just copy it and re, 19 

we’ll re-number it General Counsel’s 129. 20 

 MR. GIANNOPOULOS:  Great. 21 

 JUDGE McCARRICK:  Now, I just want to make sure  which 22 

portion of the -- 23 

 WITNESS:  My little squiggly line --  24 

 JUDGE McCARRICK:  Is what you think you saw? 25 
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 WITNESS:  -- represents the opening of the box. 1 

 JUDGE McCARRICK:  The size of the box?  Okay.  Everything 2 

below the dotted line. 3 

 WITNESS:  Is the opening of the box. 4 

 JUDGE McCARRICK:  Okay.   5 

 JUDGE McCARRICK:  We’ll reserve 129 for that. 6 

 MR. GIANNOPOULOS:  Thank you.  And I’ll move for admission 7 

of 129 if --  8 

 MR. HIGH:  No objection, Your Honor. 9 

 JUDGE McCARRICK:  129 is received. 10 

(General Counsel’s Exhibit 129 is received into evidence) 11 

 JUDGE McCARRICK:  Okay, you’ll get copies of that at a 12 

break. 13 

DIRECT EXAMINATION CONTINUES 14 

Q BY MR. GIANNOPOULOS:  So Mr. LeMoine, let’s go back now.  15 

You said that before you had this meeting with Pam Scott, you 16 

had discussed the box with Eric Burnham? 17 

A Right. 18 

Q About how long before this meeting with Ms. Scott did you 19 

have a conversation with Mr. Burnham about the box? 20 

A Two, three days, maybe. 21 

Q And where did that conversation take place? 22 

A In Eric’s office. 23 

Q Do you remember the time of day? 24 

A It was, it had to be around noonish. 25 
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Q Okay. 1 

A Maybe a little before, a little after, ‘cause I remember I 2 

had just got off work. 3 

Q And who was present? 4 

A Eric and I. 5 

Q Anybody else? 6 

A Not in his room, no, not in his office. 7 

Q And tell me what, what was said in this conversation? 8 

A I just told Eric, I said, I said, “Hey, I heard about the 9 

box,” and he was just like, yeah.  I said, “Is it true that 10 

somebody, the box was empty?”  He goes yeah, he says, 11 

“Apparently somebody took a coat hanger and took the comments 12 

out of the box.” 13 

Q How did you hear about the box being empty? 14 

A From Todd and, cause Todd was, he called me and he says, 15 

“Hey,” he says, “That box was empty.” 16 

 JUDGE McCARRICK:  Todd is who, sir?  Todd is who? 17 

 WITNESS:  He was a driver. 18 

Q His last name? 19 

A Perando. 20 

Q Okay.  And did Todd tell you how he heard the box was 21 

empty? 22 

A Yeah.  They were sitting in the break room --  23 

Q Uh-huh. 24 

A -- when they came to empty the box. 25 
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Q Gotcha. 1 

A Steve and Eric. 2 

Q Okay.  And was that the extent of your conversation with 3 

Eric about the box? 4 

A No.  I told Eric, I says, “Well, what do you mean, how can 5 

you empty the box, I mean, it’s locked.” 6 

Q Uh-huh. 7 

A He says, “Well, they took a coat hanger and somebody 8 

fished the comments out of the box.”  I said, “What do you mean 9 

a coat hanger?”  He says, “Yeah, there was a coat hanger 10 

hanging on the clothes rack and it was all unraveled and it was 11 

hanging there,” and he goes, “I guess they took it and fished 12 

it out.” 13 

Q Did he show you the coat hanger? 14 

A No. 15 

Q Did you see an unraveled coat hanger anywhere? 16 

A No. 17 

Q Okay.  So let’s move forward now a couple of days to your 18 

meeting with Pam Scott and tell me again who was present.  So 19 

I’m sorry for digressing, but -- 20 

A Pamela Scott, Colleen Redfearn and Eric Burnham. 21 

Q Okay.  And tell me again what was said and by whom during 22 

this meeting. 23 

A Pamela told me, she said, you know, she asked me if I knew 24 

why I was here and I said, “No, not really.”  She says, “Well 25 
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it was about the box,” and I was like, “Okay, what about the 1 

box?”  And I think I made a comment, I said, “Yeah, the box is 2 

empty,” and she, she goes how do you know it was empty?”  And I 3 

says, “Well, because I just got through talking to Eric about 4 

it, days prior to this,” and I think they had also passed out a 5 

memo about it, prior to her even coming, so, I mean -- 6 

Q And did you see that memo? 7 

A Yeah. 8 

Q Where was that memo? 9 

A Everybody had a copy of it in their box. 10 

Q Okay.  I’m going to show you, anyway, let’s move on.  So 11 

what else, to your recollection was said during that meeting? 12 

A She, she pretty much just came right out and said I did 13 

it.  She goes, she goes you did it, I have a written statement 14 

saying that you, saying that you told someone that you did it. 15 

Q Uh-huh. 16 

A And that she was going to suspend me upon investigation. 17 

Q And what, if anything, do you recall telling her? 18 

A I told her that how can she suspend me for something I 19 

didn’t do, especially if she hadn’t any done an investigation 20 

yet? 21 

Q And what did she say? 22 

A She told me she could because she was removing the problem 23 

from work. 24 

Q And was anyone taking notes of this meeting? 25 
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A Not that I recall.   1 

Q And about how long did this meeting take place? 2 

A Oh, I’d say maybe half hour, 45 minutes. 3 

Q Okay.  And did you, how did the meeting end?  How did, did 4 

you get suspended, did you go back to work, what happened? 5 

A No, I got suspended. 6 

Q And for how many days were you suspended? 7 

A Total of five plus my two days I was off.  I was suspended 8 

from work for a total of seven days. 9 

Q And subsequent to that, did you go back for another 10 

meeting with Ms. Scott? 11 

A After the, well, they called me again, I think it was 12 

maybe five days later, four days later. 13 

Q Uh-huh. 14 

A To, cause they did tell me from the first meeting --  15 

Q Uh-huh. 16 

A -- they would get with me and let me know the outcome -- 17 

Q Okay. 18 

A -- of their investigation. 19 

Q And did they do so? 20 

A Yes. 21 

Q And what happened in that second meeting?  Well, first of 22 

all, let me ask you, where did it take place? 23 

A In Eric’s office. 24 

Q And who was present? 25 
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A Pamela Scott and Colleen. 1 

Q And tell me what happened in that second meeting. 2 

A Basically, she read, I can’t remember, she read something 3 

of a code of conduct or something out of the company manual. 4 

Q Uh-huh. 5 

A That I had never, I don’t remember reading, but -- 6 

Q Okay. 7 

A -- I may have, I don’t know. 8 

Q Sure. 9 

A But, she read it and she basically looked at me and she 10 

says, “You lied to me, you did it, I have a statement saying 11 

you did it and you’re not gonna get paid, but you still have 12 

your job, because I was a good worker, I was a good employee 13 

and I did my job,” and, you know, basically, just return to 14 

work. 15 

Q And did you say anything to her about that? 16 

A Yeah. 17 

Q What did you tell her? 18 

A I told her that her investigation was bullshit. 19 

Q And what did she say? 20 

A She said, “Well, my investigation is basically what it 21 

was.” 22 

Q So before you used the word bullshit, had she already told 23 

you that you weren’t getting paid? 24 

A Right. 25 
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Q Did you get a subsequent write-up for telling her it was 1 

bullshit? 2 

A No. 3 

Q And how many days again were you suspended for this? 4 

A It ended up being a total of five working days. 5 

Q During this investigation, either the first meeting or the 6 

second meeting, did you tell Pam Scott whether you did or did 7 

not take the cards from the box? 8 

A I told her I didn’t. 9 

Q And did you take the cards from the box? 10 

A No.   11 

Q I’m going to show you a few documents. 12 

 MR. GIANNOPOULOS:  If I can approach, Your Honor? 13 

 JUDGE McCARRICK:  You may. 14 

Q The first one being General Counsel’s 83.  Just take a 15 

look at that, Mr. LeMoine, and let me know when you’ve had a 16 

chance to look at it.  And I’m going to also show you 84.  Let 17 

me know when you’ve had a chance to look at 84. 18 

 MR. HIGH:  I’m sorry, did you say 33? 19 

 MR. GIANNOPOULOS:  83 and 84. 20 

A Okay.   21 

Q Have you, are those the disciplines you got for the box 22 

incident? 23 

A Yes. 24 

Q The written documents? 25 
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A Uh-huh. 1 

Q And I’m going to show you General Counsel’s 85.  Do you 2 

recognize General Counsel’s 85? 3 

A Yeah, this is my letter of rebuttal. 4 

Q And did you submit that to the company? 5 

A Yes, I did. 6 

Q Do you recall who you gave that to? 7 

A Eric Burnham. 8 

Q Now after this second meeting with Ms. Scott, or I should 9 

say after your suspension, did you return to work at Western? 10 

A Yes, I did. 11 

Q And about how long did you continue working for Western? 12 

A Until August, very end of July, very first or second day 13 

of August. 14 

Q Okay.  And how did you leave your employment at Western?  15 

Did you resign, did you get fired, did you quit, what happened? 16 

A I quit. 17 

Q And why did you quit? 18 

A Because I went to work at ABF, they called me to go to 19 

work. 20 

Q Okay.  That’s a union position, right? 21 

A Yes.   22 

Q And how did you quit?  Tell me the circumstances of your 23 

quitting. 24 

A I -- 25 
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 MR. HIGH:  Excuse me, Your Honor.  I’m going to object on 1 

the base of relevance. 2 

 JUDGE McCARRICK:  Why is it relevant? 3 

 MR. GIANNOPOULOS:  Well, there is, it falls into the box.  4 

I’m laying some foundation for a conversation that’s coming up, 5 

but --  6 

 JUDGE McCARRICK:  Alright.  I’ll permit that. 7 

 MR. GIANNOPOULOS:  I’ll try to get straight to it. 8 

Q When you quit, did you have a conversation with anyone? 9 

A Yes. 10 

Q Okay.  11 

A I went to the yard here in Albuquerque --  12 

Q Okay. 13 

A -- went to Eric’s office, told Eric, I said, said, “Hey, I 14 

quit,” and he said, “Well, hang on a second.”  He got up, he 15 

went to Steve’s office, got Steve Curtright, Steve came in, 16 

they closed the door and Steve says, “What’s up?” and I says, 17 

“I quit,” and he just looked at me, he’s like, well, you know, 18 

what’s wrong with, you know -- 19 

Q Uh-huh. 20 

A I quit, I’m not --  21 

 MR. HIGH:  Excuse me, Your Honor, can I object on the 22 

realm of relevancy.  There is no allegation in the complaint 23 

regarding anything about -- 24 

 JUDGE McCARRICK:  It is just, just background, as I 25 
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understand it. 1 

 MR. GIANNOPOULOS:  It has nothing to do with his quit or 2 

his, we’re not alleging anything with respect -- 3 

 JUDGE McCARRICK:  It has to do with the conversation 4 

itself? 5 

 MR. GIANNOPOULOS:  -- this is subsequent, yes. 6 

 JUDGE McCARRICK:  Alright.  I’ll permit it, go ahead. 7 

 MR. HIGH:  Okay. 8 

 MR. GIANNOPOULOS:  Okay. 9 

A So I signed a paper, you know, saying that I voluntarily 10 

quit. 11 

Q Uh-huh. 12 

A And I told Steve, I said, I said, “Hey,” I said, “Steve 13 

where were you at, at the time of my suspension for the meeting 14 

before and after,” and he said, “Well, I wasn’t in the area.” 15 

Q Are you talking about the box issue? 16 

A Yeah. 17 

Q Okay. 18 

A Yeah, for the box. 19 

Q Uh-huh. 20 

A And I says, “Well,” I says, “Are you gonna let me see that 21 

written statement?” 22 

Q Okay. 23 

A And he looked at me and he say, “Well, we figured you did 24 

it because we narrowed the timeframe down and about what time 25 
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it happened and you could have been the only one in the yard at 1 

that time that could have done it.”  So I looked at Steve and I 2 

said, “Oh, so now you’re telling me you suspended me on an 3 

assumption?”  I said, “So that tells me you really don’t have 4 

anything do you?”  He just looked at me and got real red in the 5 

face --  6 

Q Uh-huh. 7 

A -- and I looked at Eric and I told Eric, I said, “You know 8 

what Eric, I like you dude, it’s been good working for you and 9 

I’ll see you around.” 10 

Q Okay.  Let me get back to the comment box issue.  Do you 11 

know a driver named Monty Caudill? 12 

A Yes.   13 

Q And how do you know Monty? 14 

A I’ve been knowing Monty for a long time. 15 

Q Okay.  How long? 16 

A Since I worked at Yellow Freight.  Met Monty back in the 17 

year of 2002.   18 

Q Okay.  And did you ever have a telephone conversation or 19 

any kind of conversation, either or the phone or in person with 20 

Monty Caudill where you told him that you took the comments 21 

from the comment box? 22 

A No. 23 

Q Did you ever have a conversation, either on the phone or 24 

in person with Monty Caudill where you told him that all the 25 
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comment cards were blank except one? 1 

A No. 2 

Q Did you ever have a conversation with Monty Caudill, 3 

either on the phone or in person where you told him that you 4 

threw the comment cards in the trash on the instructions of the 5 

union? 6 

A No. 7 

Q Did you take the comment cards? 8 

A No. 9 

Q Did you ever have a conversation where you were present, 10 

Monty Caudill was present and Kevin Taddy was present where 11 

anybody told you that they were upset because you took the 12 

cards and by removing the cards from the comment box, you were 13 

stealing someone’s voice? 14 

A No. 15 

Q Did you ever have a conversation with anybody where you 16 

said that the union organizer had instructed you to take the 17 

cards from the box? 18 

A No. 19 

Q Did you ever have a conversation with anybody where you 20 

told them the union organizer had instructed you and all the 21 

employees at Western not to make any comments at the town hall 22 

meeting? 23 

A No. 24 

Q Did you go to that town hall meeting? 25 
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A No. 1 

Q Now at some point, Mr. LeMoine, after you had left your 2 

employment with Western, did you become involved in some hand 3 

billing, passing out hand bills for the union? 4 

A Yes. 5 

Q And do you recall the timeframe?  6 

A About two weeks before Thanksgiving. 7 

(General Counsel’s Exhibit 130 is marked for identification) 8 

Q Okay.  Let me show you a document that will be General 9 

Counsel’s next in line, 30, I think, 130. 10 

 JUDGE McCARRICK:  Oh, let’s see, where am I here.  Yes.   11 

 MR. HIGH:  Isn’t this already in evidence? 12 

 MR. GIANNOPOULOS:  I didn’t hear, I was passing out, it 13 

might be attached as a second page to something. 14 

 MR. HIGH:  That’s my recollection. 15 

 MR. GIANNOPOULOS:  But I can’t recall. 16 

 MR. HIGH:  I think it’s page 2. 17 

 MR. GIANNOPOULOS:  So can we go off the record, Your 18 

Honor, so as not to duplicate them? 19 

 JUDGE McCARRICK:  Alright, let’s go off the record. 20 

(Off the record) 21 

Q Mr. LeMoine, I’ve shown you a document marked General 22 

Counsel’s 130.  Do you recognize that document? 23 

A Yes. 24 

Q And what is that document? 25 
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A It’s a, just a handbill we were handing out to the public. 1 

Q Okay.  Now how many days did you hand bill? 2 

A The first time we did it?  Three days. 3 

Q In November.  Three days? 4 

A Four days. 5 

Q Four days? 6 

A In November. 7 

Q Okay.  Let’s, if you can recall the first, the first time 8 

you hand billed, do you remember what store that was, where it 9 

was located? 10 

A Yes, it was in Santa Fe --  11 

Q Okay. 12 

A On Cerillos Road.  It was the station right next to the 13 

Harston’s Café. 14 

Q And who was present when the hand billing happened? 15 

A It was Kevin Pohl. 16 

 JUDGE McCARRICK:  Pohl? 17 

 WITNESS:  Pohl. 18 

 JUDGE McCARRICK:  P --  19 

 WITNESS:  P-o-h-l. 20 

Q And who is he? 21 

A He’s a business agent at the local here in Albuquerque. 22 

Q Okay.  Who else? 23 

A Charlie Stephenson. 24 

Q Okay.  And who is he? 25 
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A He’s an organizer from the International.  Bill Charlton.  1 

Q Okay, and who is Bill? 2 

A He is an organizer from the International. 3 

Q Okay. 4 

A Bill O’Brien. 5 

Q Okay.  And who is he? 6 

A He is an organizer for the International. 7 

Q Okay. 8 

A Me. 9 

Q Okay. 10 

A And Mr. Phil Tuff. 11 

Q And who is Phil Tuff? 12 

A He’s a retiree. 13 

 MR. HIGH:  I’m sorry, the last name? 14 

 MR. GIANNOPOULOS:  Tuff. 15 

A Phil Tuff, T-u-f-f. 16 

Q Okay.   17 

A He’s a retiree from ABF. 18 

Q Okay.  And when you got to the store in Santa Fe, tell me 19 

what happened. 20 

A We started hand billing to the customers. 21 

Q Where, where were you located when you were hand billing? 22 

A Some of us were right there at the door. 23 

Q Okay. 24 

A Going in and out of the store, standing in between the 25 
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pumps or if a car was in the parking lot, the parking spot. 1 

Q Did you walk out to the car and hand them, hand somebody -2 

-  3 

A Yeah. 4 

Q And these were the hand bills, General Counsel’s 130? 5 

A Yep. 6 

Q Okay.  And about how long were you at that store? 7 

A We were there 30, 45 minutes. 8 

Q Okay.  Anything happen at that store? 9 

A Yes, a lady came out and she said that -- 10 

Q Well, what was she wearing, if you remember? 11 

A Those clerks at that store, they wear the blue, like a 12 

little over work coat, blue, black sleeves. 13 

Q Okay.  So the lady that came out was a clerk, you said, 14 

from the store? 15 

A Yeah. 16 

Q Okay.   17 

A And she said that her manager said that we have to leave 18 

the property. 19 

Q Okay.  And did anyone reply to her? 20 

A Yes, we, I says, well, I said, “So the manager said we 21 

have to go,” and she said, “Yeah,” she said, “I was asked to 22 

ask you guys to leave the property,” and I says, “Okay, you 23 

know, hey, we respect that, that’s cool,” we left. 24 

Q Okay. 25 
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A Well, we didn’t get in the car and leave --  1 

Q Uh-huh. 2 

A -- we walked out to the sidewalk. 3 

Q Okay. 4 

A And we stayed on the sidewalk for about 15 minutes. 5 

Q Sidewalk of the public road? 6 

A Yeah. 7 

Q Or the sidewalk of the store? 8 

A Yeah, the sidewalk against the Cerillos Road. 9 

Q Okay. 10 

 JUDGE McCARRICK:  Did you continue a hand billing out 11 

there? 12 

 WITNESS:  Yes sir.   13 

A And we hand billed on the sidewalk for about another 15 14 

minutes. 15 

Q Okay.  And then where did you go after that? 16 

A We went further up Cerillos Road to the Giant, just 17 

further up. 18 

Q The first store at Cerillos Road, was that a Giant store? 19 

A Yes, it was a Giant store. 20 

Q Okay.  The second place on Cerillos Road, you said was a 21 

Giant store.  What happened there?  Was it the same group of 22 

people? 23 

A Yes, same group of people, same guys. 24 

Q Okay.  What happened next? 25 
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A And we started hand billing, like we did at the other 1 

store, front door, you know, people going, coming. 2 

Q Okay. 3 

A In the parking lot, at the gas pumps. 4 

Q Okay.  Have any problems at that store? 5 

A No, no one. 6 

Q Did you hand bill the next day?  Was that it for that day? 7 

A No, we went to another store that day. 8 

Q Okay. 9 

A On Sawmill Road. 10 

Q Okay. 11 

A In Santa Fe. 12 

 JUDGE McCARRICK:  In Santa Fe again? 13 

 WITNESS:  Yes sir. 14 

Q And did you have any problems at that store? 15 

A No. 16 

Q About how long did you hand bill there? 17 

A Forty-five minutes, maybe an hour. 18 

Q And same question, where were you located when you were 19 

doing this hand billing? 20 

A Same thing, front door, gas pumps, cars in the parking 21 

spots. 22 

Q Okay.  And then after that, when you finished that store, 23 

did you continue hand billing that day or was that the end? 24 

A No, that was it for that day. 25 
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Q Did you hand bill the next day? 1 

A Yes. 2 

Q Okay.  The first store you hand billed that day, do you 3 

remember where that was? 4 

A Yes. 5 

Q And where was it? 6 

A It was at the Giant store in Bernalillo --  7 

Q Okay. 8 

A -- on Highway 550, right next to the McDonalds. 9 

Q And who was present that day? 10 

A Charlie Stephenson, Kevin Pohl --  11 

Q Okay. 12 

A -- Bill O’Brien --  13 

Q Okay. 14 

A -- Kelvin Holly --  15 

Q And who is Kelvin Holly? 16 

A He is a driver from ABF. 17 

Q Okay.  A unionized driver? 18 

A Yeah.  Myself --  19 

Q Uh-huh. 20 

A -- Anthony Guara -- 21 

Q And who is Anthony Guara? 22 

A He’s a lube drive for Western here in Albuquerque. 23 

Q Okay.   24 

A I said myself already? 25 
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Q Uh-huh. 1 

A Let me make sure I get everybody in here.  Yeah, that’s 2 

it. 3 

Q And about how long did you hand bill at that store? 4 

A We were there about 35, 45 minutes. 5 

Q And where did you hand bill at that store? 6 

A Same place, door, pumps, parking lot. 7 

Q And anything happen, anyone speak to you at that store? 8 

A Yes. 9 

Q What happened? 10 

A A guy came out and said --  11 

Q Was this person an employee of Giant? 12 

A Yes, he was the clerk. 13 

Q Okay. 14 

A He came out and he says, “Hey guys, look, the manager 15 

called, said you guys are gonna have to leave the property.” 16 

Q Okay.  Do you recall if Mr. Guara was wearing any kind of 17 

Western, anything identified him as a Western driver? 18 

A Yeah, he had, yeah they, he had on his Western shirt with 19 

his name and, uniform shirt. 20 

Q So did you guys leave that store? 21 

A Yes. 22 

Q And did you go somewhere else? 23 

A Yes, we went to the Giant store --  24 

Q Uh-huh. 25 
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A -- Rio Rancho, New Mexico on Southern Boulevard. 1 

Q With the same group of driver or people or did anyone else 2 

come? 3 

A Yeah, we met the other group --  4 

Q Okay. 5 

A -- at that store. 6 

Q So there was another group hand billing? 7 

A Yes, there was. 8 

Q And who was in the other group? 9 

A Let’s see.  We had Bill Charlton --  10 

Q Okay. 11 

A -- Joseph Currio --  12 

Q Who’s Joseph Currio? 13 

A He’s an ABF driver, ex-Western Refining driver. 14 

Q Okay. 15 

A Josh Perez --  16 

Q Okay. 17 

A -- he’s a lube driver from Albuquerque for Western. 18 

Q Okay. 19 

A Me. 20 

Q Uh-huh. 21 

A The same group that I had been with. 22 

Q Okay.   23 

A There was a couple of other guys from another company that 24 

volunteered to come and help us. 25 
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Q Okay.  Josh Perez, I’m sorry, I didn’t catch that.  Who’s 1 

Josh Perez? 2 

A He is a lube driver. 3 

Q And was he wearing anything that identified him as a 4 

Western employee, if you remember? 5 

A Yes, he had on his uniform shirt. 6 

Q Okay.  Go ahead, I’m sorry for cutting you off. 7 

A Let’s see, there was Josh, Anthony, yeah. 8 

Q What happened at that store, if anything? 9 

A We wasn’t there, maybe --  10 

 JUDGE McCARRICK:  Well, let me back you up before you get 11 

there.  Were you hand billing at that store? 12 

 MR. GIANNOPOULOS:  Yeah, I’m sorry, Your Honor. 13 

 WITNESS:  Yes. 14 

Q And what areas were you hand billing? 15 

A Same place, the door.   16 

Q When you got there, was the other group already hand 17 

billing or --  18 

A Yeah, they were there, they had got there a little bit 19 

before we did. 20 

Q Okay. 21 

A And we were walking out to go --  22 

Q Uh-huh. 23 

A -- and they were coming at us --  24 

Q Uh-huh. 25 
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A -- and they said, “Hey, they asked us to leave.” 1 

Q Okay.  And what do you remember about being t here that 2 

day, what occurred? 3 

A We went to the parking lot next door and we just kind of 4 

hang out there for a little bit. 5 

Q But let’s take a step back, about being asked to leave.  6 

What, was it right when you got there you were told or what 7 

occurred? 8 

A Yeah, one of the other drivers, the, I believe it was 9 

Josh, if I’m not mistaken, it was either Josh or Anthony -- 10 

Q Okay. 11 

A -- they came in and said, “Hey, they just asked us to 12 

leave.” 13 

Q So did you leave? 14 

A Yeah. 15 

Q And where did you go? 16 

A We went to the parking lot next door. 17 

Q Okay.  And did you hand bill there? 18 

A No. 19 

Q Did you move on to another store later? 20 

A Yeah, we just kind of regrouped right there and then we 21 

went to the store on Paradise. 22 

Q Okay.   23 

 JUDGE McCARRICK:  In what town? 24 

 WITNESS:  It’s in Albuquerque, it’s the name of the street 25 
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is Paradise. 1 

Q And that was a Giant store you went to in Paradise? 2 

A It’s a Giant store. 3 

Q And was it the entire group that went? 4 

A Yes. 5 

Q Okay.  And at the Paradise store, was it, was anyone else 6 

there hand billing or just that same group? 7 

A The two groups together, we went as one. 8 

Q Okay.  And what happened, if anything, at the Paradise 9 

store? 10 

A We were there about 30, 35 minutes.  A lady came out --  11 

Q Were you hand billing there? 12 

A Yes. 13 

Q Okay. 14 

 JUDGE McCARRICK:  Same location? 15 

 WITNESS:  Yeah, same areas. 16 

A The lady came out, she said, “You guys are gonna have to 17 

leave.” 18 

Q Okay.   19 

 JUDGE McCARRICK:  What was the lady wearing? 20 

 WITNESS:  She was wearing the normal blue, black sleeve 21 

little overcoat thing they wear as a clerk. 22 

 JUDGE McCARRICK:  Is that a Giant uniform? 23 

 WITNESS:  Yeah. 24 

 JUDGE McCARRICK:  Or a Western uniform? 25 
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 WITNESS:  I would, well the stores say Giant, but they got 1 

Western tags with their names on it. 2 

 JUDGE McCARRICK:  On the uniform shirt? 3 

 WITNESS:  Yeah. 4 

 JUDGE McCARRICK:  Okay.  Go ahead. 5 

Q Go ahead.   6 

A She came out and she said that “You guys are going to have 7 

to leave.” 8 

Q Okay. 9 

A And Josh told her, “Well, ma’am, I’m the, I’m an employee 10 

of Western,” and she said, “Well, my manager said you guys are 11 

gonna have to leave or I am to call the police. 12 

Q Okay.  Did you leave, did you stay, what happened? 13 

A Well, Josh had told her, he says, “Well, ma’am, I’m a 14 

Western Refining employee, I have the right to be here.” 15 

Q Okay. 16 

A  And she said well, she went back in --  17 

Q Okay. 18 

A She said she was gonna call her manager. 19 

Q Alright. 20 

A She came back out a few minutes later and she said my 21 

manager said, “You guys are gonna have to leave the property or 22 

I’ll have to call the police.” 23 

Q Okay.   24 

A And Josh says, “Well, you know what, I’m not leaving, I’ve 25 
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got a right to be here --  1 

Q Uh-huh. 2 

A -- I’m hand billing the customers, I’m on company 3 

property, I’m a company employee, I’m staying.” 4 

Q Okay.  And how long did you stay at that store? 5 

A We were there for I’d say a good solid hour or so, by the 6 

time all this --  7 

Q Uh-huh. 8 

A -- you know, took place. 9 

Q Took place and did you eventually leave? 10 

A Yeah. 11 

Q At that store, let me ask you, do you know who --  12 

 JUDGE McCARRICK:  But let -- go ahead. 13 

 MR. GIANNOPOULOS:  I’m sorry, Your Honor. 14 

 JUDGE McCARRICK:  Go ahead, go ahead and finish. 15 

Q Do you know Michael Larranaga is? 16 

A Yeah.  That, that, Michael Larranaga --  17 

Q Was he --  18 

A -- was there with us too. 19 

Q He was there with you too? 20 

A Yeah. 21 

Q How about someone named Robert Lujan? 22 

A I know an Albert Lujan. 23 

Q An Albert Lujan?  Okay. 24 

A Yeah. 25 
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Q So after, we move on to the next store. 1 

 JUDGE McCARRICK:  Alright.  Did the police ever come? 2 

 WITNESS:  No, no. 3 

Q Where did you go after that? 4 

A We went to the store on North Coors. 5 

Q In Albuquerque? 6 

A Yeah, Albuquerque. 7 

 JUDGE McCARRICK:  I’m sorry, what street is that, sir? 8 

 WITNESS:  North Coors, Coors. 9 

 JUDGE McCARRICK:  Oh, okay. 10 

Q And was it the same group that was at the Paradise store? 11 

A Yeah, yeah. 12 

Q And what happened at the North Coors store?  Did you hand 13 

bill there? 14 

A Yes, we did. 15 

Q Okay.  For about how long? 16 

A We were there maybe 15 minutes. 17 

Q Where did you hand bill? 18 

A Same places, door, pumps, parking lot. 19 

Q Okay.  What happened at that store? 20 

A The lady came out --  21 

Q And this lady --  22 

A -- clerk --  23 

Q Clerk? 24 

A Yeah. 25 
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Q Was she wearing a clerk’s uniform? 1 

A Yes. 2 

Q Okay. 3 

A Same blue, black sleeve. 4 

Q Yeah. 5 

A She came out, she said, “Look, you guys are gonna have to 6 

leave, my manager says if you don’t leave, I am to call the 7 

police, for you to get off the property.” 8 

Q And did you leave or you stay? 9 

A We left. 10 

Q And where, if any, where did you go after that? 11 

A After that we went to the store on Alameda. 12 

Q Okay.   13 

A And same thing, we hand billed at the pumps, door, parking 14 

lot. 15 

Q And how long were you there? 16 

A A half hour. 17 

Q Okay. 18 

A And the young girl came out and she --  19 

Q Was this a, was this a clerk from --  20 

A Yeah, a clerk, she was a clerk. 21 

Q Okay.  And this is a Giant store again on Alameda? 22 

A Yes, a Giant store. 23 

Q Okay.   24 

A She said, “You guys are gonna have to leave,” -- 25 
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Q Okay. 1 

A -- and if I remember correctly, I don’t remember if it was 2 

Anthony or Josh --  3 

Q Uh-huh. 4 

A And they said, “Well, we’re hand billing.” 5 

Q Uh-huh. 6 

A And she called the manager, I guess, and she came out and 7 

told us that, “My manager said if you guys are gonna this, it’s 8 

okay for you to talk to the customers, but you can’t hand out 9 

the hand bill.” 10 

Q Okay. 11 

A And I told her, I says, “Well, there is no use in us being 12 

here if I can’t hand out the paper,” --  13 

Q Uh-huh. 14 

A -- you know. 15 

Q Okay. 16 

A And she said, “Well, he said it was okay to do that.” 17 

Q Okay. 18 

A So she went back in, we kept on handing out the hand bills 19 

--  20 

Q Uh-huh. 21 

A -- she come back out and she says, “Well, you guys are 22 

gonna have to leave or I need to call the police.” 23 

Q Okay.   24 

A So --  25 
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Q Did the police ever show up? 1 

A Yes. 2 

Q About how long after this conversation did they show up? 3 

A Fifteen, 20 minutes. 4 

Q And what happened when the police came? 5 

A He drove up, got out of the car, he went straight inside. 6 

Q Okay. 7 

A He came back out about five, ten minutes later, he says, 8 

“I just talked to the manager, the manager said you guys were 9 

not doing any harm, it was okay, go ahead and stay and 10 

continue.” 11 

Q Okay.  And so did you stay that day? 12 

A Yeah. 13 

Q About how long after the police showed up did you stay? 14 

A Maybe another 45 minutes. 15 

Q Okay. 16 

A An hour, maybe. 17 

Q Now, that was a Saturday? 18 

A That was Saturday. 19 

Q And the next day, did you hand bill on a Sunday? 20 

A Yes. 21 

Q And where did you hand bill on Sunday?  Let’s start at the 22 

first store you went to on Sunday. 23 

A The first place we went to was the Giant on San Mateo and 24 

I-40. 25 
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Q Okay.  And who, who was there with you that day? 1 

A It was me -- 2 

Q Uh-huh. 3 

A -- Charlie Stephenson, --  4 

Q Okay. 5 

A -- Bill O’Brian, --  6 

Q Okay. 7 

A -- Bill Charlton, --  8 

Q Uh-huh. 9 

A -- Ted Snyder, --  10 

Q Uh-huh. 11 

A -- Jerome Padilla, --  12 

Q Okay. 13 

A -- myself, --  14 

Q Uh-huh. 15 

A -- and Moises. 16 

Q Okay.  And what happened at that store? 17 

A We hand billed for about 45 minutes. 18 

Q Okay. 19 

A And -- 20 

 JUDGE McCARRICK:  Same location?  Same spot you hand 21 

billed at as before? 22 

 WITNESS:  Yeah, yeah, same areas. 23 

Q Okay.   24 

A And we stayed there for about 45 minutes, an hour maybe. 25 
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Q Move on to another store after that? 1 

A Yeah, nobody, we left there and went to another store. 2 

Q There were no incidents at that store? 3 

A No. 4 

Q Okay.  And the next store you went to, where did you go? 5 

A The Giant store on Central and Eubank. 6 

Q Okay.  And who was present at that store?  Same group? 7 

A Same group. 8 

Q Alright.    9 

A And we were there half hour. 10 

Q Okay.  What happened after that? 11 

A Clerk came out, said, “You guys are going to, my manager 12 

said you guys have to leave or I’m to call the police.” 13 

Q Okay.  And what happened?  Did you guys leave, did you 14 

stay? 15 

A We stayed a little bit longer --  16 

Q Uh-huh. 17 

A -- and maybe even five minutes or so --  18 

Q Uh-huh. 19 

A -- and we left. 20 

Q And where did you go after that? 21 

A We left there and we went to the Giant store on Montano. 22 

Q Alright.  And was it the same group? 23 

A Same group. 24 

Q And what happened at that store? 25 
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A And we stayed, oh God, for an hour. 1 

Q Okay. 2 

A And we left there and went and ate lunch. 3 

Q Any incidents at that store? 4 

A No. 5 

Q Okay.  Did you move on to another store after that? 6 

A Yes.  After we ate lunch, we went to the store on Golf 7 

Course. 8 

Q Alright.  And who was present at that store? 9 

A Me, Moises, --  10 

Q Uh-huh. 11 

A -- Bill Charlton, Bill O’Brien, Charlie Stephenson, myself 12 

and Jerome Padilla. 13 

Q Okay. 14 

A Ted wasn’t with us at that store. 15 

Q Okay.   16 

A I think that was it. 17 

Q And what happened at that store? 18 

A We wasn’t in there fifteen minutes and got asked to leave 19 

by the clerk. 20 

Q Okay.  And did you leave? 21 

A Yeah. 22 

Q Now, that was on a Sunday.  After that Sunday, did you 23 

hand bill again? 24 

A Yes, we did. 25 
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Q And when? 1 

A About a week after that. 2 

Q Okay. 3 

A It was, that Sunday --  4 

Q Uh-huh. 5 

A -- and then we went through the week and I think it was 6 

that Friday or Saturday. 7 

Q Okay.  And so the first store you hand billed the next 8 

week, where was that? 9 

A We were in Bosque Farms. 10 

Q Okay.  And who was present with you when you hand billed 11 

there? 12 

A It was me, Ever Rodriquez, -- 13 

Q Okay. 14 

A -- Kent Hodges, and Dean Perry and Kelvin Holly. 15 

Q Okay.  I’m gonna go through some of those names.  Ever 16 

Rodriquez, who is he? 17 

A He is a Western driver here in Albuquerque. 18 

Q Kent Hodges? 19 

A Western driver here in Albuquerque. 20 

Q And Dean Perry? 21 

A Western driver in Albuquerque. 22 

Q And, I think you said Holly was the --  23 

A Kelvin Holly. 24 

Q You’d already mentioned him earlier? 25 
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A Yeah, he’s an ABF driver. 1 

Q Okay.  And the Western drivers, do you remember if they 2 

were wearing anything identifying them as Western drivers? 3 

A They had on their uniforms. 4 

Q Okay.  And the first store you said you went to was Bosque 5 

Farms.  What happened there, if anything?  Tell me, what did 6 

you hand bill? 7 

A We were hand billed, same location as door, pumps, parking 8 

lot.  9 

Q Okay. 10 

A We were there 45 minutes, an hour. 11 

Q Okay.   12 

A Nothing happened. 13 

Q And did you move on after that? 14 

A Yes, we went on to the next store. 15 

Q And where is that? 16 

A It’s kind of like on the city limits of Los Lunas and 17 

Peralta. 18 

Q Uh-huh.  Okay.   19 

A And we hand billed there. 20 

Q Same group? 21 

A Same group. 22 

Q Okay.   23 

A We were there for a little while, a clerk came out, talked 24 

to her a little bit --  25 
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Q Uh-huh. 1 

A -- hand billed a little more, then another clerk came out 2 

-- 3 

Q Uh-huh. 4 

A -- and she said that, “My manager said that you guys need 5 

to leave the property.” 6 

Q Okay.  And did you?  What did you do?  Did you stay, did 7 

you leave? 8 

A No, we told here, “Hey,” you know, “Okay, no problem.”  We 9 

gathered up, we left and we went to the other store on the 10 

other side of Los Lunas. 11 

Q Okay.  And was it the same group, different group? 12 

A The same group. 13 

Q Okay.  And what happened at that store? 14 

A We were there for about 45 minutes, hand billing in the 15 

same locations at the store. 16 

Q Okay. 17 

A And a black pick-up truck, a Dodge pick-up drove up. 18 

Q Okay.  And Suzanne Montoya, she’s a district manager, got 19 

out of the truck -- 20 

Q Okay. 21 

A -- and told us, “What are you guys doing here?” 22 

Q Alright. 23 

A And they told her we were hand billing, so I walked over 24 

towards to where she was talking with the drivers --  25 
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Q Uh-huh. 1 

A -- and she turned around and looked at me, and she says, 2 

“Who might you be?” 3 

Q Uh-huh. 4 

A And I says, “My name is Reggie LeMoine, I’m an organizer 5 

with the International Teamsters.” 6 

Q Okay.   7 

A And she looked at me and she goes, “We don’t, you’re not 8 

allowed here, get off of my property, don’t ever go to any one 9 

of my properties in my district.” 10 

Q Uh-huh. 11 

A “We’re a good company, we’re growing strong, we just 12 

bought 30 something stores in El Paso, get out of here and 13 

don’t ever come back.”  And I was like, “Okay, no problem.” 14 

Q And did you guys leave that day? 15 

A Uh-huh. 16 

 JUDGE McCARRICK:  Yes? 17 

A Yeah, we left. 18 

Q Now that last store where Ms. Montoya was, was anybody, 19 

any of the drivers that were there with you, the, any of the 20 

hand billers there with you, was anyone driving a yellow car? 21 

A No. 22 

Q Was anyone driving a canary yellow car? 23 

A No. 24 

Q Was anyone driving a corvette? 25 
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A Yes. 1 

Q Who was driving a corvette? 2 

A Kelvin Holly. 3 

Q That’s the ABF driver? 4 

A Yeah. 5 

Q And what color is Kelvin Holly’s corvette? 6 

A Red. 7 

Q How about a BMW?  Anyone driving a BMW? 8 

A No. 9 

Q That’s all I have, Mr. LeMoine. 10 

 MR. GIANNOPOULOS:  Your Honor, if I didn’t move for 130’s 11 

admission, I’ll do it now. 12 

 JUDGE McCARRICK:  Any objection? 13 

 MR. HIGH:  No objection, Your Honor. 14 

 JUDGE McCARRICK:  130 is received. 15 

(General Counsel’s Exhibit 130 is received into evidence) 16 

 MR. GIANNOPOULOS:  Let me just check my notes one last 17 

time, sorry. 18 

 JUDGE McCARRICK:  Did you notice a canary yellow corvette 19 

in the parking lot? 20 

 WITNESS:  No.  Just the red one. 21 

 MR. GIANNOPOULOS:  That’s all, thanks Your Honor.  22 

 JUDGE McCARRICK:  Cross-examination?  Well, let’s take a 23 

break, cross-examination? 24 

 MR. HIGH:  Your Honor, this is one of the issues that was 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1300 

 

subject to the amendment of April 24th and I have not had time 1 

to investigate --  2 

 JUDGE McCARRICK:  I’m not going to delay cross-3 

examination.  If you want to call this witness back, you can 4 

certainly do so, but we’re going to have to do cross-5 

examination right here and now. 6 

 MR. HIGH:  Then I would ask for a little break so I can 7 

pull some documents then. 8 

 JUDGE McCARRICK:  Alright.  We’ll be off, let’s take, 9 

let’s take a 15 minute break at this point.  We’ve been on the 10 

record for an hour and a half.  Off the record until ten 11 

minutes to 11. 12 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 13 

(Off the record) 14 

 JUDGE McCARRICK:  Cross-examination? 15 

 MR. HIGH:  Yes, Your Honor.  At this time we would ask for 16 

any Jencks statements from the Acting General Counsel. 17 

 MR. GIANNOPOULOS:  Yes, Your Honor.  And I’ll present to 18 

Mr. High an affidavit from Mr. LeMoine, dated February 3rd, 2011 19 

and it is a seven page statement. 20 

 JUDGE McCARRICK:  Alright. 21 

 MR. GIANNOPOULOS:  I also have from Mr. LeMoine two tape 22 

recordings of conversations, I’m sorry, they are on a CD that 23 

were in the General Counsel’s possession and one is a, I think 24 

one is 16, 17 minutes.  The other is 16, 17 minutes. 25 
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 JUDGE McCARRICK:  These are -- 1 

 MR. GIANNOPOULOS:  These are --  2 

 JUDGE McCARRICK:  -- recordings of what? 3 

 MR. GIANNOPOULOS:  -- recordings of conversations with Mr. 4 

LeMoine, I believe Ms. Scott, that were in the General 5 

Counsel’s possession.  In an abundance of caution, I don’t want 6 

to be accused of withholding Jencks --  7 

 JUDGE McCARRICK:  Yeah. 8 

 MR. GIANNOPOULOS:  -- materials, so I’ll hand those over 9 

to Mr. High right now. 10 

 MR. HIGH:  I have no way, present here with me, to read 11 

these.  I didn’t bring my laptop this morning, so --  12 

 JUDGE McCARRICK:  Can we make a computer available to Mr. 13 

High so he can listen to these? 14 

 MR. GIANNOPOULOS:  Let me, he can use mine -- well, I’d 15 

rather not he use mine, but let me go upstairs and see if we 16 

have a boombox or a CD player in the office or something. 17 

 JUDGE McCARRICK:  Yeah. 18 

 MR. GIANNOPOULOS:  And if not, maybe someone’s desktop, 19 

laptop will --  20 

 MR. HIGH:  I take it these have not been transcribed? 21 

 MR. GIANNOPOULOS:  They are not transcribed. 22 

 JUDGE McCARRICK:  You’re not planning to offer them into 23 

evidence or --  24 

 MR. GIANNOPOULOS:  I was, I was not at this time. 25 
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 JUDGE McCARRICK:  Okay.  Let’s, let’s take a break.  Let’s 1 

see what, what accommodations can be made.  At least you can 2 

look at the, for now, you have the written material to look at 3 

and let’s try to make arrangements so you can listen to the 4 

recordings, although I’m not sure --  5 

 MR. GIANNOPOULOS:  I can, I can (inaudible, Judge and Mr. 6 

Giannopoulos both talking) 7 

 JUDGE McCARRICK:  Although I’m not sure, you know, I’m 8 

not, I’m not -- I’m sorry, go ahead. 9 

 MR. GIANNOPOULOS:  I can let him sit in my rental car 10 

perhaps (inaudible, laughing) CD player. 11 

 JUDGE McCARRICK:  You know, the problem, well, you can 12 

certainly listen to them.  The problem is going to be, you 13 

know, if you want to use them in some fashion --  14 

 MR. HIGH:  I know, I --  15 

 JUDGE McCARRICK:  I’m not sure, I’m not sure how they 16 

would, how you would use them.  It may be the witness would 17 

have to be recalled at some point if you chose to make 18 

transcripts of these to, to use somehow for impeachment 19 

purposes, because obviously we -- I mean, in theory, I suppose 20 

we could, we could have a recorder in here, you could play the 21 

back, have them listen to them and then, you know, use that for 22 

impeachment purposes.  But --  23 

 MR. GIANNOPOULOS:  And Your Honor, I mean, I could, I 24 

could, I’ll tell you what I could do.  Let me go see what’s, 25 
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what we have upstairs.  I could come back, play, set it up on 1 

my laptop, play it and then lock my laptop, so in essence, once 2 

the laptop is locked, no one can get into it. 3 

 JUDGE McCARRICK:  Well, before you, let’s get, see if we 4 

can get, you know, get something that Mr. High can listen to 5 

and then he can decide how he, how he --  6 

 MR. HIGH:  It may be a non-issue. 7 

 JUDGE McCARRICK:  It may be, it may be. 8 

 MR. GIANNOPOULOS:  Okay. 9 

 JUDGE McCARRICK:  Alright.  Let’s do that.  We’ll be off 10 

the record until then. 11 

(Off the record) 12 

 JUDGE McCARRICK:  On the record.   13 

Alright.  At this point, I’m gonna deal with Respondent’s 14 

petition to revoke subpoena duces tecum B607079.  On April 23rd, 15 

2012, counsel for the Acting General Counsel issued subpoena 16 

B607079 to Respondent herein.  On April 28th, 2012, Respondent 17 

filed its petition to revoke the subpoena.  On May 1, 2012, 18 

counsel for the General Counsel argued orally on the record in 19 

opposition to certain portions of Respondent’s petition to 20 

revoke.  The parties agree that with respect to paragraphs 4, 21 

5, 6 and 9 of Respondent’s petition to revoke, there was no 22 

longer any dispute.  With respect to paragraph 2 of 23 

Respondent’s petition that the items sought are not material or 24 

relevant, I find that each of the items sought by counsel for 25 
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the General Counsel deal with issues in the complaint as 1 

amended, the Respondents have denied.  I find they are relevant 2 

to establish those issues pled in the complaint and therefore 3 

as to paragraph 2 of Respondent’s petition, it is denied.  With 4 

respect to paragraph 3 of Respondent’s petition, Respondent 5 

argues that the subpoena seeks documents already produced by 6 

the Respondent.  Paragraph 1 in the subpoena seeks documents as 7 

will show Respondent’s rules, regulations, guidelines, policies 8 

and/or procedures, specifically relating to the following 9 

issues.  Errors made by drivers when delivering Respondent’s 10 

product, employees behaving in an unethical manner, employees 11 

lying, employees violating Respondent’s code of conduct and/or 12 

code of business conduct, employees swearing, including but not 13 

limited to using the word “bullshit” or otherwise using 14 

inappropriate language and finally insubordination and or 15 

disrespectful behavior.  In counsel for the General Counsel’s 16 

first set of subpoenas, at paragraphs 28 and 29 of those 17 

subpoenas, counsel for the General Counsel sought documents 18 

that arguably may duplicate the items sought in the second set 19 

of, the second subpoena.  And to that extent, any, any 20 

documents that have already been produced by the Respondent, 21 

they’re responsive to the second subpoena, do not need to be 22 

produced.  They are already in the possession of counsel for 23 

the General Counsel and to that extent, Respondent’s petition 24 

to revoke is granted.  With respect to paragraphs 7 and 8, 25 
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Respondent contends that certain of those requests deal with 1 

confidential and proprietary information.  While no privilege 2 

log has been provided, and for this reason, I deny Respondent’s 3 

petition to revoke with respect to paragraphs 7 and 8, upon 4 

General Counsel’s offer of any documents Respondent contends 5 

are confidential and/or proprietary in nature, I will review 6 

those documents and if appropriate I will place them under 7 

seal.  That is my order.  I think that resolves the issues with 8 

respect to that subpoena. 9 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 10 

 JUDGE McCARRICK:  Alright.  I think we were gonna, at this 11 

point, do cross-examination of Mr. LeMoine.  Let’s bring him 12 

back into the courtroom.  Mr. LeMoine, go ahead and take the, 13 

take the chair again.  Just go ahead and sit down.  I’ll just 14 

remind you, sir, that you are still under oath. 15 

 WITNESS:  Yes sir. 16 

 JUDGE McCARRICK:  Alright.  Mr. High? 17 

 MR. HIGH:  Thank you, Your Honor. 18 

CROSS-EXAMINATION 19 

Q BY MR. HIGH:  Good afternoon, Mr. LeMoine. 20 

A Good afternoon. 21 

Q My name is Charlie High and I’m a lawyer for Western 22 

Refining and I’m gonna ask you some questions about your 23 

testimony earlier today. 24 

A Okay. 25 
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Q When did you work for Western Refining? 1 

A I went to work for Western May of 2010 till August of 2 

2011. 3 

Q August, 2011? 4 

A Uh-huh. 5 

Q Now you told us about some of the other drivers that you, 6 

I guess, saw at Western who previously worked at Yellow 7 

Freight? 8 

A Yes. 9 

Q And Yellow Freight is, are the employees there represented 10 

by the Teamsters union? 11 

A When they worked at Yellow Freight. 12 

Q Yes. 13 

A Yeah. 14 

Q Okay.  And that included you? 15 

A Yeah. 16 

Q And that prior employment obviously didn’t keep those 17 

people from getting hired at Western did it? 18 

A No. 19 

Q Now you testified that you started asking people about 20 

possibly unionizing at Western, I believe you said, in, 21 

somewhere around April of 2011? 22 

A Yeah.   23 

Q In doing that, I take it that it was kind of an 24 

underground talk? 25 
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A Yes. 1 

Q You’re trying to keep it secret, private? 2 

A To ourselves. 3 

Q Right.  You didn’t go to anyone at the company and say, 4 

“Oh, by the way, we’re gonna try to organize your drivers?” 5 

A No.  I didn’t go to management and say -- 6 

Q Right. 7 

A -- “We’re organizing.” 8 

Q Now you said you passed out some cards.  Did I understand 9 

you to say that you passed out different kinds of cards? 10 

A No. 11 

Q What kind of cards did you pass out? 12 

A Just a little blank card, kind of like an index card, it 13 

said “Contact Card.”  Just a little --  14 

Q Okay.  And I take it in passing those out you were trying 15 

to solicit people to help you organize the drivers? 16 

A Yeah. 17 

Q And you passed these out, as I understand it, here in the 18 

Albuquerque terminal, Gallup, El Paso and Bloomfield. 19 

A Yes. 20 

Q Okay.  And did I understand you to say that you also 21 

passed out those cards at the racks? 22 

A Yes. 23 

Q And that would be while you were loading your truck? 24 

A Yes. 25 
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Q And of course when you’re loading your truck, you’re 1 

working, aren’t you? 2 

A Yes. 3 

Q That’s working time, right? 4 

A Yes. 5 

Q And the other drivers who would be at the rack loading 6 

would also be on working time, wouldn’t they? 7 

A Yes. 8 

Q And do you recall the date of your suspension? 9 

A It was towards the end of July. 10 

Q You don’t recall the exact date? 11 

A The exact date, I can’t recall.  It’s on the exhibit I 12 

just looked at. 13 

Q Yeah, but as you sit here today, you cannot remember the 14 

date you were suspended? 15 

A I believe it was the 17th or 18th. 16 

 JUDGE McCARRICK:  Of July? 17 

 WITNESS:  Yeah. 18 

Q And that would be of 2011? 19 

A Yeah. 20 

Q Okay.  Now after you were suspended, did you ever file an 21 

unfair labor practice with the NLRB? 22 

A No. 23 

Q Have you ever in your whole lifetime filed an unfair labor 24 

practice with the NLRB? 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1309 

 

 MR. GIANNOPOULOS:  Objection.  What’s the relevance of 1 

that, Your Honor? 2 

 MR. HIGH:  We raise a defense, Your Honor.  It’s barred by 3 

10(b).  I just want to establish this witness. 4 

 MR. GIANNOPOULOS:  The charges are in the record, Your 5 

Honor, and that’s irrelevant.  The charges are in the General 6 

Counsel’s formal papers. 7 

 JUDGE McCARRICK:  Yeah.  Yeah.  They are what they are.  8 

Those are, I think, those are the only charges --  9 

 MR. GIANNOPOULOS:  Those are the charges by which this 10 

complaint is based and -- 11 

 JUDGE McCARRICK:  Yeah, those are the only charges upon 12 

which the complaint is based, so --  13 

 MR. HIGH:  Alright. 14 

 JUDGE McCARRICK:  -- there is nothing else back there that 15 

could possibly generate the allegation in the complaint. 16 

Q Now, when you were called in to this meeting with Pam 17 

Scott, did you, did you say you did or did not know what it was 18 

going to be about? 19 

A I didn’t know what it was about. 20 

Q Okay.  But you recorded that meeting, didn’t you? 21 

A Yes. 22 

Q Using what? 23 

A Just a little RCA digital recorder. 24 

Q Alright.  Are you recording anything here today? 25 
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A No. 1 

Q Okay.  Did you record any other conversations with anyone 2 

at Western Refining? 3 

A No. 4 

 MR. GIANNOPOULOS:  Objection.  What’s the relevance of 5 

that, Your Honor? 6 

 JUDGE McCARRICK:  Overruled. 7 

 MR. GIANNOPOULOS:  Can we have some foundation? 8 

 JUDGE McCARRICK:  Why don’t you just ask the question.  I 9 

don’t know whether --  10 

 MR. GIANNOPOULOS:  Ever? 11 

 JUDGE McCARRICK:  -- I’m not sure what the response was. 12 

 MR. HIGH:  The answer was no. 13 

A Could you --  14 

Q Yes, I asked you --  15 

A You asked if I had ever recorded any -- 16 

Q Yes. 17 

A -- I myself? 18 

Q Yes. 19 

A No. 20 

Q Okay.  Now when you met with Pam Scott, you knew what that 21 

comment box was for, didn’t you? 22 

A Yes. 23 

Q Okay.  And in the meeting with Pam Scott, she explained to 24 

you the purpose that the comments would be used for, didn’t 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1311 

 

she? 1 

A Yes, she did. 2 

Q And she told you that they would be used for the town hall 3 

meeting? 4 

A Yes. 5 

Q Alright.  And you understood what a town hall meeting was? 6 

A Yes. 7 

Q Now at the meeting that you had with Pam Scott, would you 8 

say that she treated you in a cordial way? 9 

 MR. GIANNOPOULOS:  Objection as to relevance.  10 

 JUDGE McCARRICK:  I’m not sure what the relevance of that 11 

is. 12 

Q Well, was she hostile to you, Mr. LeMoine? 13 

 MR. GIANNOPOULOS:  Same objection. 14 

 JUDGE McCARRICK:  Yeah, sustained.  I don’t think the 15 

witness’ subjective attitudes are relevant. 16 

Q Were there, was there any laughter during that meeting? 17 

 MR. GIANNOPOULOS:  Objection.  Relevance. 18 

 JUDGE McCARRICK:  I’m not sure what this goes to. 19 

 MR. HIGH:  To the conduct of the meeting, where it was 20 

held, under what conditions, the circumstances. 21 

 JUDGE McCARRICK:  Alright.  I’ll allow it for that reason.  22 

I’ll allow it. 23 

Q Was there laughter during that meeting, Mr. LeMoine? 24 

A Yes. 25 
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Q Now, at that meeting, did you ever learn who wrote the 1 

statement saying you had admitted taking the comments out of 2 

the box? 3 

A No. 4 

Q Now you understood that the comments that were in that 5 

comment box were company property, didn’t you? 6 

A Yes, after she explained it, company property. 7 

Q Well, did you have any reason to doubt that that, whatever 8 

was in that box with a lock on it wasn’t company property? 9 

 MR. GIANNOPOULOS:  I make some objections, I’ll object, 10 

Your Honor.  First of all, it assumes facts not in evidence and 11 

the testimony about the locks and the testimony about, there 12 

has been actually hearsay testimony, but there has been nobody 13 

here yet to testify there were actual comments in that box.  It 14 

assumes facts not in evidence.  So to say that those comments, 15 

some sort of comments that were allegedly were in a box, that 16 

we don’t -- 17 

 JUDGE McCARRICK:  Now, I disagree --  18 

 MR. GIANNOPOULOS:  -- know who wrote. 19 

 JUDGE McCARRICK:  I disagree.  There has been some 20 

testimony that there was actually something in the box.  But 21 

what I, I think this calls for a legal conclusion, that this 22 

witness isn’t, isn’t qualified to draw as to property rights 23 

and property interests --  24 

 MR. GIANNOPOULOS:  Absolutely, and --  25 
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 JUDGE McCARRICK:  -- so I’m not, I’m not going to permit 1 

that, because it really calls for a legal conclusion. 2 

CROSS EXAMINATION CONTINUES 3 

Q BY MR. HIGH:  Do you agree that, Mr. LeMoine, that whoever 4 

took those comments out of that box, did something wrong? 5 

A Yeah. 6 

Q Now you said you’d known Monty Caudill for many years? 7 

A Yes. 8 

Q And he was a co-worker there at Western while you were 9 

there, correct? 10 

A Yes. 11 

Q Alright.  And you’d previously worked with Mr. Caudill, I 12 

believe at Yellow Freight? 13 

A Yes. 14 

Q And do you know if Mr. Caudill was ever a member of the 15 

Teamsters union? 16 

A Yes, he was. 17 

Q Do you know whether he was a long time member? 18 

A Can you repeat that? 19 

Q Do you know whether or not he was a long time member of 20 

the Teamsters union? 21 

A Yes. 22 

Q Do you know whether or not he was receiving a pension from 23 

the Teamsters? 24 

A Yes. 25 
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Q And did you get along with Mr. Caudill okay? 1 

A Yeah. 2 

Q Did you ever threaten him? 3 

 MR. GIANNOPOULOS:  Can we get some timeframe, Your Honor?  4 

Objection.  Lack of foundation.  Are we talking, he’s known Mr. 5 

Caudill for apparently 20 years.  6 

 JUDGE McCARRICK:  Yeah.  Let’s limit the time period. 7 

Q During your employment with Western Refining, did you ever 8 

threaten Mr. Caudill? 9 

A Yeah. 10 

Q And what kind of a threat did you make to Mr. Caudill? 11 

A I told him if he called me again, I said, “Monty, I know 12 

you, I know where you live, you call me again, I’m gonna drive 13 

to your house and beat your ass.” 14 

Q Alright.  Did you say, you remember when that conversation 15 

took place? 16 

A I’d say September sometime. 17 

Q Would the first, around the first couple of weeks in 18 

October be pretty close? 19 

A Could be, end of September, maybe, beginning October. 20 

Q Okay.  And did you, when you were talking with Mr. 21 

Caudill, did you tell him you was also going to whip the ass of 22 

Steve Curtright and David Townsend? 23 

A No. 24 

Q Did you mention them at all? 25 
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A Yes. 1 

Q How did you mention them? 2 

A We were talking about the issues here at Western with the 3 

campaign going on and of course, Steven, David’s name came up. 4 

Q But you never threatened to take any physical action 5 

against those supervisors? 6 

A No.   7 

 JUDGE McCARRICK:  Now this statement, the statement you 8 

made to Mr. Caudill, was this, was this before or after you 9 

stopped working at -- 10 

 WITNESS:  I was working at ABF. 11 

 JUDGE McCARRICK:  You’d already stopped working at 12 

Western? 13 

 WITNESS:  Right. 14 

 JUDGE McCARRICK:  Okay. 15 

Q Do you know how long after it was that you had stopped 16 

working at Western? 17 

A It was, like I said, end of September, maybe beginning of 18 

October. 19 

Q Okay.  Now did you ever have a conversation with Mr. 20 

Caudill where you told him that you had taken the cards out of 21 

the comment box? 22 

A No. 23 

Q Did Mr., did you ever have a conversation with Mr. Caudill 24 

where he told you that he felt like you were silencing his 25 
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voice? 1 

A No. 2 

Q Have you ever heard that term used anywhere? 3 

A Yes. 4 

Q By whom? 5 

A Pam Scott? 6 

Q Okay.  Did you ever tell Monty Caudill, at any time, that 7 

the union organizer had told you to not make any comments at 8 

all at the town hall meeting? 9 

A No. 10 

Q To get up and walk out? 11 

A No. 12 

 MR. HIGH:  I believe that’s all we have, Your Honor. 13 

 JUDGE McCARRICK:  Any redirect? 14 

 MR. GIANNOPOULOS:  Just a few questions, Your Honor. 15 

REDIRECT EXAMINATION 16 

Q BY MR. GIANNOPOULOS:  Mr. LeMoine, Mr. High asked you a 17 

few questions about, he asked if you had threatened Monty 18 

Caudill and why don’t you explain to me how this conversation 19 

came about?  What, where were you?  What was, what were you 20 

doing? 21 

A I was in my pick-up truck, I had just left the ABF yard, I 22 

had come in from a run. 23 

Q Uh-huh. 24 

A And I was heading home.  And Monty called me and we were 25 
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talking and just going over issues with the campaign and why --  1 

Q Uh-huh. 2 

A -- the drivers are doing what they’re doing, why I’m 3 

helping them do what they’re doing. 4 

Q Was he supportive of what you were doing or was he --  5 

A At first. 6 

Q At first, meaning when?  At that conversation or when the 7 

drive started? 8 

A When I was at working at Western. 9 

Q Okay.  About, how about at that conversation?  When he was 10 

talking to you in that conversation, was he supportive of what 11 

the drivers were doing at Western trying to unionize or was he 12 

against it? 13 

A Yes, at, well, when we first started --  14 

Q Talking in that telephone conversation. 15 

A Oh, that phone conversation? 16 

 JUDGE McCARRICK:  This was when you were heading home from 17 

ABF. 18 

Q Yeah, when you’re heading home --  19 

A Oh, when I’m heading home from ABF? 20 

Q Yes, yes.  In that conversation --  21 

A No. 22 

Q -- what was his, what was his position with respect to the 23 

union drive? 24 

A He was against it.  He basically said, I don’t think a 25 
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union will work here, we don’t need a union. 1 

Q So how did it come about that you made these threats to 2 

him?  Explain to me the nature of this conversation and the 3 

phone call that led to these threats. 4 

A It came at the end of the conversation. 5 

Q Let’s start at the beginning.  How, you tell me what 6 

happened. 7 

A We, he called me on the phone, as I was going home and we 8 

started talking about the union issues and he said that, “I 9 

don’t, I been thinking about it and I don’t think a union is 10 

going to work here, I’m not going to let a union come in, I’ll 11 

be damn if I’ll have the union come in,” and you know, it just 12 

started, the argument, the issues, the reason why I wanted, he 13 

didn’t and he told me, he says, “I’ll do whatever I gotta do, 14 

but I’ll be damn if the union came in,” and he basically just 15 

flat out said, he said, “I got the okay to do what I need to 16 

do,” and it just escalated from there and it was over a period 17 

of three phone calls, cause he called me, we lost signal, he 18 

called me back, lost signal, he called me back and finally 19 

towards the arguing, there was a bunch of f-you’s flying and at 20 

the end of the conversation, I finally told him, I said, “You 21 

know what, Monty, you’re a dumb ass, don’t call me again, you 22 

call me again, I know you, I know where you live.”  I said, 23 

“I’ll go to your house and I’ll beat your ass. 24 

Q And these f-you’s that were flying, were they back and 25 
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forth, he was saying them, you were saying them or was it just 1 

one party? 2 

A Yeah, both of us, you know. 3 

Q Okay. 4 

A He even told me, f-Moises, f-Walter, you know, f the 5 

local, just. 6 

Q Have you talked to him since then? 7 

A Yeah. 8 

Q On the phone or -- 9 

A On the phone. 10 

Q -- or did you call him or he call you? 11 

A He called me. 12 

Q Did you go over to his house and beat his ass? 13 

A No. 14 

Q How did that conversation turn out? 15 

A That’s where it ended, right there.  After that -- oh, the 16 

second, when he called me back?  I was sitting at home. 17 

 JUDGE McCARRICK:  How long later? 18 

 WITNESS:  About a month after that. 19 

A He called me and I didn’t recognize the number, I answered 20 

it, it was a different number and he said, “Hey, Reggie,” he 21 

says, “He says, look little buddy, can we talk without 22 

arguing.”  I was like, “Sure, Monty, we can talk without 23 

arguing.”  And he says, “Well, I just want to talk with you 24 

about, you know, the issues going on and, you know, why you 25 
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feel the way you feel and why he feels the way he feels.” 1 

Q How long did you guys talk? 2 

A Maybe 15 minutes. 3 

Q Okay.  How did that conversation end?  In an argument or -4 

- 5 

A No. 6 

Q -- friendly? 7 

A Friendly goodbye. 8 

Q Okay.   9 

 MR. GIANNOPOULOS:  That’s all I have, Judge. 10 

 JUDGE McCARRICK:  Any re-cross? 11 

RECROSS EXAMINATION 12 

Q BY MR. HIGH:  Mr. LeMoine, how certain are you that Monty 13 

Caudill is the one who initiated these calls where the argument 14 

took place? 15 

A The phone, the phone calls to me and the argument? 16 

Q Yes, how certain are you that Monty was calling you when 17 

these arguments took place where you were going to kick his 18 

ass? 19 

A My phone records. 20 

Q Okay.  And if he says that you were calling him, you’d 21 

simply disagree with that? 22 

A That’s right. 23 

Q Okay. 24 

 MR. HIGH:  That’s all I have, Your Honor. 25 
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 JUDGE McCARRICK:  Alright.  Anything further? 1 

 MR. GIANNOPOULOS:  No, thank you, Your Honor. 2 

 JUDGE McCARRICK:  Alright, sir, you are free to step down. 3 

 WITNESS:  Thank you. 4 

(Witness excused) 5 

 JUDGE McCARRICK:  Let’s go off the record. 6 

(Off the record) 7 

 JUDGE McCARRICK:  Another witness?  At Respondent’s 8 

request, I’m going to receive Respondent’s petition to revoke 9 

subpoena duces tecum B607079 into the record. 10 

 MR. GIANNOPOULOS:  Thank you, your Honor. 11 

 JUDGE McCARRICK:  Off the record. 12 

(Off the record) 13 

 JUDGE McCARRICK:  Who do you call as your next witness? 14 

 MS. ALONSO:  The General Counsel calls Obie Frazier. 15 

 JUDGE McCARRICK:  Mr. Frazier, if you’ll come forward sir.  16 

Right over here to the witness box.  That chair does not slide 17 

back, it just swivels. 18 

 WITNESS:  Okay. 19 

 JUDGE McCARRICK:  If you’ll raise your right hand, sir. 20 

Whereupon, 21 

OBIE FRAZIER 22 

having been duly sworn, was called as a witness herein, and was 23 

examined and testified as follows: 24 

 JUDGE McCARRICK:  Please be seated, sir.  Sir, would you 25 
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state your full name for the record? 1 

 WITNESS:  My name is Obie Lee Frazier. 2 

 JUDGE McCARRICK:  And how do you spell your first name, 3 

sir? 4 

 WITNESS:  O-b-i-e. 5 

 JUDGE McCARRICK:  Okay.  Ms. Alonso? 6 

 MS. ALONSO:  Okay.  Thank you, Your Honor. 7 

DIRECT EXAMINATION 8 

Q BY MS. ALONSO:  Obie, where do you work? 9 

A I work in Bloomfield, New Mexico for Western Refining 10 

Wholesale. 11 

Q Okay.  Okay.  How long have you worked for Western 12 

Refining? 13 

A I have worked for them since they bought out Giant 14 

Industries in 2007, I believe. 15 

Q Okay.  Now is there a specific Western terminal that you 16 

report to? 17 

A Bloomfield. 18 

Q Okay.  Have you always worked from the Bloomfield 19 

terminal? 20 

A Yes, I have. 21 

Q What position do you have? 22 

A I am a finish product delivery driver. 23 

Q Okay.  What are your work hours? 24 

A They are usually from 6:00 a.m. to 6:00 p.m., sometimes up 25 
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to 8:00 p.m. 1 

Q Okay.  What days do you work? 2 

A Currently, I am working Sunday through Thursday, with 3 

Friday and Saturday off. 4 

Q Alright.  And who is your immediate supervisor? 5 

A My immediate supervisor would by Rusty Royce. 6 

Q Okay.  Do you know who Rusty Royce reports to? 7 

A He reports to Lynn Milton. 8 

Q Okay.  Do you know Lynn Milton’s title? 9 

A Transportation supervisor, I believe. 10 

Q Okay.  Mr. Frazier, could you describe what your duties 11 

are as a transport driver? 12 

A My duties are to safety deliver the finished product to 13 

our customers. 14 

Q Okay.  Now aside from being a driver, did you ever have 15 

any other additional responsibilities? 16 

A I also worked as a driver trainer. 17 

Q Okay.  And how long did you work as a driver trainer? 18 

A I believe I started in 2005 up till 2010. 19 

Q Okay.  And what were some of your functions as a driver 20 

trainer? 21 

A I basically taught the new hires how to safely load and 22 

unload the product. 23 

Q Okay.  Did you get any additional pay as a trainer? 24 

A Yes, we were, driver trainers receive a $75 extra a day. 25 
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Q Okay.  Now is there a specific rack that you load from 1 

more than others? 2 

A Well, it used to Bloomfield, but currently it’s kind of 3 

split between Bloomfield and Gallup. 4 

Q Okay.  Well, could you describe to me what that, the 5 

loading rack in Bloomfield looks like? 6 

A Well, it is a, like three driveway, four driveway 7 

entrances with pipes coming out where you attach it to the 8 

trailer. 9 

Q Now, when you mean driveway entrances, are those, are 10 

those called bays? 11 

A They call them bays or racks. 12 

Q Okay.  And is that a specific spot for each truck? 13 

A I don’t understand the -- 14 

 JUDGE McCARRICK:  Could the rack hold four, four trucks at 15 

the same time? 16 

 WITNESS:  The racks, yes sir, the rack could hold four at 17 

once. 18 

 JUDGE McCARRICK:  Okay. 19 

 WITNESS:  One in each bay. 20 

Q Okay.  So I’m going to show you what’s been marked as 21 

General Counsel’s Exhibit 30 and this is a depiction of the 22 

rack here in, I’m sorry, excuse me, in Gallup, New Mexico.  Go 23 

ahead and take a look at this. 24 

 MR. HIGH:  What’s the number of that again, counsel? 25 
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 MS. ALONSO:  30. 1 

 MR. HIGH:  30? 2 

 MS. ALONSO:  Uh-huh, General Counsel 30. 3 

Q Is that --  4 

 JUDGE McCARRICK:  You need to be behind the mic. 5 

Q Is that similar to the rack in Bloomfield? 6 

A Yes, it is, with the exception that in Bloomfield we enter 7 

from, all enter from the east and face west. 8 

Q Okay.  And in Bloomfield, how far apart are the spaces or 9 

the bays from each other? 10 

A I would say around 14 feet. 11 

Q Okay.  Now, have you ever seen surveillance cameras at the 12 

rack? 13 

A In Bloomfield, yes. 14 

Q Okay.  Where? 15 

A It’s located on top of the terminal building. 16 

Q Okay.  And where is the terminal building in relation to 17 

the rack? 18 

A It is approximately 100 yards west of the racks. 19 

Q Okay.  Now are there rack operators stationed at the rack 20 

in Bloomfield? 21 

A Yes, there are. 22 

Q Okay.  And where are they located? 23 

A They usually stay in the terminal building. 24 

Q Okay.  And have you ever had a conversation with a rack 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1326 

 

operator about the surveillance camera? 1 

A When they were first put in, yes. 2 

Q Okay.  And do you remember the name of that rack operator? 3 

A No, I don’t.  I believe it’s somebody that’s no longer 4 

employed there. 5 

Q Okay.  And tell me about that conversation. 6 

A Well, it was more or less --  7 

 MR. HIGH:  Your Honor, I’m going to object as hearsay, is 8 

lack of foundation, he’s an agent of the employer, the 9 

Respondents. 10 

 JUDGE McCARRICK:  What information did you get from that 11 

person?  What was the nature of the information? 12 

 WITNESS:  Oh, well, the nature of, it was just technical, 13 

it wasn’t, you know, how do they work, you know, Your Honor. 14 

 JUDGE McCARRICK:  Okay.  Go ahead. 15 

Q Okay.  So what did, what did that rack operator tell you? 16 

A Oh, he just showed me how he could zoom in and out at 17 

different areas of the loading rack and surrounding areas, 18 

within a 360 degree field. 19 

Q Okay.  And is that zoom in and out with the surveillance 20 

camera? 21 

A Yes. 22 

Q Okay.  Now have you ever seen the monitors for that, for 23 

the surveillance cameras? 24 

A Yes, I have. 25 
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Q Okay.  And where are those located? 1 

A They are located at the terminal operator’s desk.  We pass 2 

right by it to get our BOLs. 3 

Q Okay.  Have you ever observed a rack operator use the 4 

surveillance camera? 5 

A Yes. 6 

Q Okay.  When was that? 7 

A Various times they would just be looking around, you know. 8 

Q Okay. 9 

A Just at the mountains, at the river, whatever. 10 

Q Okay.  And when you say looking around, were you able to 11 

see the monitor at that time? 12 

A Yes. 13 

Q Okay.   14 

 JUDGE McCARRICK:  They have some sort of a toggle where 15 

they can move the --  16 

 WITNESS:  Yes, sir, it was a joy stick. 17 

 JUDGE McCARRICK:  A joy stick to move the camera? 18 

 WITNESS:  Yes.  And it was on a continuous 360 degree pan.  19 

They could stop it and -- 20 

 JUDGE McCARRICK:  You observed that? 21 

 WITNESS:  Yes sir. 22 

Q Okay.  Now, outside at the rack, is there an area where 23 

trucks can park and wait, if the, if all four trucks are at the 24 

rack? 25 
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A Yes, there is. 1 

Q Okay.  And where is that? 2 

A That is to the east of the loading rack, about 40 feet, 3 

there is a yellow, what they call a ready line, where you park, 4 

and wait. 5 

Q Okay.  Alright, Mr. Frazier, are you part of the Teamsters 6 

organizing drive? 7 

A Yes, I am. 8 

Q Okay.  And what year did you become involved with the 9 

organizing drive? 10 

A 2012. 11 

Q Okay.   12 

A Excuse me, 2011. 13 

Q Okay. 14 

A 2011, not --  15 

Q Okay.  Do you remember -- alright, I’m going to hand you 16 

what’s been marked as General Counsel’s Exhibit 37.  Okay.  Go 17 

ahead and take a moment to review that.  Okay.  Have you seen 18 

that letter before? 19 

A Yes, I have. 20 

Q Okay.  And is your name on that letter? 21 

A Yes ma’am. 22 

Q Alright.  When did you see this letter? 23 

A I believe I saw it the same day as, the 14th. 24 

Q Okay.  Do you wear anything to work with the union’s name 25 
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on it? 1 

A I do not now, no. 2 

Q Not now? 3 

A No. 4 

Q Have you before? 5 

A Yes, I have. 6 

Q Okay.  And what have you worn to work with the union’s 7 

name? 8 

A I have worn a little lapel pin that said “Teamsters Yes,” 9 

with a checkmark. 10 

Q Okay.  And where --  11 

A And also --  12 

Q And where did you wear that? 13 

A Just on my collar.  Just off the collar corner. 14 

Q Okay.  On your uniform? 15 

A Yes ma’am. 16 

Q Okay.  And when did you wear that, during what period of 17 

time? 18 

A During this period of time through September till as 19 

recently as a month ago. 20 

Q Okay.  Did you ever wear anything else with the Union’s 21 

name on it to work? 22 

A Yes, I wore a blue badge that said, “Western fuel is union 23 

made.” 24 

Q Okay.  When did you wear that? 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1330 

 

A I wore that this last year in the winter time. 1 

Q Okay.  Last year, you mean, are you referring to 2011? 2 

A Yes, I am. 3 

Q Okay.  Now I want to draw your attention to September of 4 

2011.  Were you summoned to the office during that period of 5 

time? 6 

A Yes, I was. 7 

Q Okay.  And do you remember the date? 8 

A I believe it was the 17th. 9 

Q Okay.  Do you, who’s office were you summoned to? 10 

A It was Colleen Redfearn’s. 11 

Q Okay.  And who was in the office? 12 

A It was myself, Colleen, Pam Scott and Billy Taylor. 13 

Q Okay.  Now who is Billy Taylor? 14 

A Billy Taylor is a friend and he is also a member of the 15 

employee organizing committee. 16 

Q Okay.  Is he a driver? 17 

A Yes, he is also a driver. 18 

Q Alright.  How did the meeting begin? 19 

A It began that Colleen said that she had reports of me 20 

talking union business on the rack. 21 

Q Okay. 22 

A There were complaints made as I was doing -- and she told 23 

me that it was not allowed. 24 

Q Okay.  Now did she say that you were being disciplined? 25 
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A No, she told me it was a friendly reminder at the time. 1 

Q Okay.  Did any of the other supervisors present say 2 

anything, excuse me, did anybody else present say anything? 3 

A Yes, Ms. Scott said that I needed to play by the rules --  4 

Q Uh-huh. 5 

A -- and I was not allowed to talk on the rack. 6 

Q Did she explain why? 7 

A She told me that it was a safety sensitive area and that I 8 

was upsetting the other drivers and that they might make a 9 

mistake. 10 

Q Okay.  During this meeting, did you see either Pamela 11 

Scott or Colleen taking any notes? 12 

A Yes, I did. 13 

Q Okay.  Who took notes during --  14 

A Both of them did I believe. 15 

Q Okay.  Now did they give you the names of the drivers who 16 

they said you had, would, made these complaints? 17 

A No. 18 

Q Okay.  Did you ask? 19 

A Yes. 20 

Q Okay.  What did you, what did you ask? 21 

A I asked for the names so I could apologize if I offended 22 

them. 23 

Q Okay.  And who did you, did you direct that at either Ms. 24 

Scott or Ms. Redfearn? 25 
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A Ms. Redfearn. 1 

Q Okay.  And what did she say? 2 

A She just said no. 3 

Q Okay.  Did they tell you where you had been talking to 4 

these drivers? 5 

A They told me I was doing it at the Bloomfield rack. 6 

Q Okay.  Now, moving on to another topic, is there a 7 

drivers’ room in Bloomfield? 8 

A Yes, there is. 9 

Q Okay.  Are there -- how many are there? 10 

A There are two of them. 11 

Q Okay.  Let’s start with the first one.  Where is one of 12 

them located? 13 

A The, one of them is located in the main building, Western 14 

Refining Wholesale --  15 

Q Okay. 16 

A -- at the south end of the building. 17 

Q And when you say main building, what else is in this 18 

building? 19 

A That’s where the administrative offices are and payroll. 20 

Q Okay.  And where is the other one located? 21 

A The other one is located to the west of there, a couple of 22 

hundred yards, in the parking lot of the truck parking lot. 23 

Q Okay.  Now let’s talk about the one in the main building.  24 

Can you give us a general description of that drivers’ room? 25 
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A Okay.  You access it through a card locked door on the 1 

south side of the building.  As you enter on the left hand side 2 

is a glass partitioned wall and mailboxes.  Straight ahead is a 3 

door that goes, accesses the other part of the building.  4 

Slightly to the right of that is a fax machine.  Not a fax 5 

machine, but a printer. 6 

Q Okay. 7 

A And a bulletin board above it.  To the right of that is a 8 

big dry erase board.  9 

Q Uh-huh. 10 

A To the right of that is another bulletin board with a copy 11 

machine.  And then just to the right of that is the men and 12 

ladies’ restrooms and coming back toward the south side there 13 

would be a couple of tables, a refrigerator, a microwave and a 14 

sink. 15 

Q Okay.  Now, so you said there are two bulletin boards in 16 

this? 17 

A Yes ma’am. 18 

Q Okay.  Have you seen flyers posted on those bulletin 19 

boards? 20 

A Yes ma’am. 21 

Q Okay.  What flyers have you seen posted on the bulletin 22 

boards in that drivers’ room? 23 

A I’ve seen some anti-union posters and I’ve also seen an 24 

announcement of a raffle. 25 
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Q Okay.  Let’s talk about the anti-union posters.  When did 1 

you begin to see those posted there? 2 

A Oh gosh, just about as soon as -- it must have been in 3 

November, I guess. 4 

Q Okay.  And you also mentioned a raffle? 5 

A Yes ma’am. 6 

Q Okay.  Can you describe the flyer that you saw posted 7 

about the raffle? 8 

A The local VFW and the city of Aztec was raffling off a 9 

diamond plate chrome toolbox. 10 

Q I see.  Okay.  And do you remember when you saw that 11 

posted?  Was it around the same time the anti --  12 

A Yes, it was around the same time. 13 

Q Okay.  Have you ever seen a collection jar at work? 14 

A Yes, I have. 15 

Q Okay.  Where have you seen that? 16 

A I saw it on the, right there at the dispatcher’s window, 17 

the glass wall. 18 

Q Okay.  Now you said a dispatcher’s window, where is the 19 

dispatcher’s window, is that, is that in the main building as 20 

well? 21 

A It is in the drivers’ room on the west side. 22 

Q Okay. 23 

 JUDGE McCARRICK:  And that’s the main, the main building? 24 

 WITNESS:  Yes sir.  On the south side of the main 25 
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building. 1 

Q Okay.  And you said that there is a window, can you just, 2 

is that a window to talk to the dispatchers? 3 

A Yes, it is, it’s a sliding glass window with a little cut 4 

out at the bottom. 5 

Q Okay. 6 

A Also at time, the window is open. 7 

Q Okay.  And you saw that jar there? 8 

A Yes. 9 

Q Okay.  And do you remember if you saw that this year or 10 

last year? 11 

A I believe it was this winter.  It was during the time of 12 

the death of Ruben Gomez. 13 

Q Okay. 14 

A The tank wagon driver at that, that died out there. 15 

Q Okay.  And what was the purpose of the donation box? 16 

A It was just collections for the family to help them with 17 

the funeral. 18 

Q Okay.  Now let’s talk about those copy machines in the 19 

drivers’ room.  On, have you ever, have you ever used the copy 20 

machine in the drivers’ room? 21 

A Yes, I have. 22 

Q Okay.  Is there a procedure you need to follow in order to 23 

use that copy machine? 24 

A Not that I’m aware of. 25 
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Q Okay.  Have you ever had to ask for permission to use the 1 

copy machine? 2 

A No. 3 

Q Okay.  Have you ever seen other drivers using that 4 

machine? 5 

A Yes. 6 

Q Okay.  How often do you see other drivers using that 7 

machine? 8 

A Daily. 9 

Q Okay.  Now I want to move along to -- 10 

 JUDGE McCARRICK:  But before you move along, what kinds of 11 

things have you, have you used the copy machine for? 12 

 WITNESS:  I’ve used it for mostly training materials when 13 

I was a trainer.  I would show the trainees how to do their 14 

paperwork.  I would copy my paperwork and give them a copy of 15 

it so they have something to go by. 16 

 JUDGE McCARRICK:  Uh-huh.  Use it for any other purposes? 17 

 WITNESS:  No sir. 18 

 JUDGE McCARRICK:  How about other drivers?  What have you 19 

seen the other drivers use it for? 20 

 WITNESS:  They use it for, a lot of them will use it to 21 

copy the work they did that day, so that they have a way of 22 

checking on, if they got paid for that work. 23 

 JUDGE McCARRICK:  So they’re copying their, what, 24 

invoices? 25 
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 WITNESS:  Yes sir, their invoices. 1 

Q And just to follow-up, do you, are drivers required to 2 

keep like trip sheets or some type of form at the end of every, 3 

at the end of every shift? 4 

A Yes, we have to turn in, like a mileage log. 5 

Q Okay. 6 

A A start and ending mileage. 7 

Q Okay.  And did you ever see drivers making a copy of that 8 

for their, for, are you required to keep copies of that for 9 

your personal file? 10 

A No. 11 

Q Okay. 12 

A No, not required to. 13 

Q Have you ever seen drivers making copies of those 14 

documents? 15 

A Not especially those, mostly the invoices. 16 

Q Okay.  Are drivers required to keep copies of the invoices 17 

for themselves? 18 

A No, they are not. 19 

Q Okay.  Okay.  So let’s move forward to October of 2011.  20 

Did you attend a mandatory driver safety meeting that month? 21 

A Yes, I did. 22 

Q Okay.  And was this meeting the same as any other driver 23 

safety meeting that you’ve attended in the past? 24 

A No, it was not. 25 
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Q Okay.  How is this particular meeting different than other 1 

safety meetings that you’ve been, that you have attended? 2 

A They had us broke down into small groups.  My group was 3 

three people.   4 

Q Okay. 5 

A And I had a set time to be there. 6 

Q How did you know your set time to be at this particular 7 

meeting? 8 

A They published a schedule the day before. 9 

Q Okay.  And did they assign other drivers to attend that 10 

meeting with you? 11 

A Yes, there were two with me. 12 

Q Okay.  Did you attend that meeting? 13 

A I did. 14 

Q Okay.  And where was the meeting held? 15 

A It was held in the conference room of the main building 16 

there. 17 

Q Okay.  Do you remember if this was, when this took place 18 

in October, do you remember if it was early October or closer 19 

to Halloween? 20 

A I believe it was closer to Halloween. 21 

Q Okay.  And who was present at the meeting? 22 

A Present at the meeting were myself, Mr. Tim Setenya 23 

(phonetic) and Mr. Kelly Heath (phonetic) -- 24 

Q Okay. 25 
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A And Evelyn Diaz. 1 

Q Okay.  Now Tim Setenya and Kelly and Kelly Heath, are they 2 

also drivers? 3 

A Yes, they are. 4 

Q How did the meeting begin? 5 

A The meeting began with our supervisor, Lynn Mylton, 6 

introducing Evelyn Diaz and telling us that she had some things 7 

to talk about and he left the room. 8 

Q Okay.  Now did Evelyn speak after that? 9 

A Yes, she did. 10 

Q Okay.  What did she say? 11 

A She was talking about the union and how it was not such a 12 

good thing for us to be involved in. 13 

Q Okay.  Did she talk about her past experiences? 14 

A Yes, she said that she had worked with a Mr. Charlie 15 

Stevenson of the Teamsters International in Los Angeles. 16 

Q Okay. 17 

A And that she had worked on a campaign for the United Farm 18 

Workers and for the Teamsters union in LA. 19 

Q Okay.  Did she mention anything about the collective 20 

bargaining process? 21 

A Yes, she did.  She mentioned that if we went union that we 22 

would be bargaining from scratch. 23 

Q Okay.   24 

 JUDGE McCARRICK:  Were those her words that you recall? 25 
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 WITNESS:  Yes, to the best of my recollection, Your Honor. 1 

Q Okay.  Approximately how long did the meeting last? 2 

A I believe it was approximately 20 minutes. 3 

Q Okay.  Now, have you ever attended organizing committee 4 

member meetings? 5 

A Yes, I have. 6 

Q Okay.  Where did you, where did you attend those meeting? 7 

A At the Aztec Public Library in Aztec, New Mexico. 8 

Q Okay.  Did you discuss attending those meetings with other 9 

drivers? 10 

A I might have invited a few to attend. 11 

Q Okay.  And when you spoke with the other drivers, where 12 

did you talk to them about these, about these meetings? 13 

A It would be in passing, either on the rack or while I was 14 

walking through the yard. 15 

Q Okay.  What period of time -- so, what year were these, 16 

were the meetings held? 17 

A They started in the winter of 2011. 18 

Q Okay.  Can you approximate about how many you attended? 19 

A I attended, I would say approximately, at least seven. 20 

Q Okay.  Now, I’m going to show you what’s been marked as 21 

General Counsel’s Exhibit 106.  Go ahead, go ahead and take a 22 

moment to review that. 23 

A Alright. 24 

Q Okay.  Did someone ever or did anyone from the company 25 
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ever give you this document? 1 

A Yes, I received a copy, but it was not this copy of this 2 

document from Mr. Rusty Royce. 3 

Q Okay.  When you say you did not receive this copy, what’s 4 

different about this copy from the one that you received? 5 

A The copy I have does not have a date given on it and it 6 

does not have a signature by a department head or HR 7 

representative. 8 

Q Okay.  And so that signature line was blank when this was 9 

given to you? 10 

A Yes ma’am. 11 

Q Okay.  Well let’s, let’s discuss the time that they gave 12 

it to you.  So when, when was the document given to you?  Was 13 

that in November? 14 

A Yes. 15 

Q Okay.  Now there is a date given that’s marked as November 16 

14th, is that around the period of time that they gave you this 17 

document? 18 

A Yes, it is. 19 

Q Okay.  Where, where were you handed this document? 20 

A I was handed this document in the office of Mr. Rusty 21 

Royce. 22 

Q Okay.  And who was present in the office? 23 

A Myself and Mr. Rusty Royce. 24 

Q Okay.  And was the door shut to the office? 25 
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A Yes, it was. 1 

Q Okay.  How did the meeting begin? 2 

A We sat down and he just handed me this and told me to sign 3 

it. 4 

Q Did he say anything else? 5 

A He told me, he said that just between me and him, that 6 

this union business isn’t going to fly, that if the union comes 7 

in, we’ll be getting thirty cents a mile and then they’ll have 8 

the, the common carriers do all the work. 9 

Q Did you respond to that? 10 

A I responded to that, the first one, I said that all 11 

negotiations would start at the present level and as far as the 12 

common carriers, they did not have the capacity, there weren’t 13 

enough, but he told me they had them all lined up. 14 

Q Okay.  Did Rusty explain to you anything about the write-15 

up that he was handing you? 16 

A He just said that, that I was copying union materials. 17 

Q Okay.  What did you say in response to that? 18 

A Nothing.  I just, I just let him have his sheet. 19 

Q Okay.  Did Rusty show you the union materials that he 20 

claimed you were copying? 21 

A No, he did not. 22 

Q Okay.  Did he tell you that they had any? 23 

A No. 24 

Q Okay.  Did he tell you that the company, did he tell you 25 
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how many flyers you were accused of making? 1 

A No. 2 

Q Okay.  Now did you protest this write-up after you 3 

received it? 4 

A Yes, I did.  I wrote a letter of rebuttal. 5 

Q Okay.  I’m going to hand you what’s been marked as General 6 

Counsel’s 108.   7 

 MR. HIGH:  I’m sorry, which exhibit number? 8 

 MS. ALONSO:  108. 9 

Q Is this the letter that you wrote? 10 

A Yes, it is. 11 

Q Okay.  In relation to the date that you were brought in 12 

for the meeting with Rusty Royce, how long after did you write 13 

this letter? 14 

A I wrote it November 17th, three days later. 15 

Q Okay.  Now who did you give the letter to? 16 

A I deposited the letter in the ingoing mail box for Western 17 

Refining. 18 

Q And where is the ingoing mail box? 19 

A It is right there at the dispatcher’s window.  It is a, 20 

just a, like a mail tub that we put all of our invoices in and 21 

any intra-company mail. 22 

Q Okay.  And when did you drop it into that mailbox? 23 

A It would have been November 18th, the morning of. 24 

Q Okay.   25 
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A And I had it encased in a blank piece of paper with 1 

Colleen Redfearn’s name on it. 2 

Q Oh, okay.  Did you ever receive a phone call about this 3 

from anybody in the HR division? 4 

 JUDGE McCARRICK:  When you say “this” you’re talking about 5 

his, his rebuttal? 6 

Q The letter, yes, did you ever receive, or did anybody from 7 

Western ever call you in response to the letter that you 8 

submitted? 9 

A No. 10 

Q Okay.  Now, in the course of all of this, did anybody from 11 

Western ever talk to you, excuse me -- I withdraw that, Your 12 

Honor.  Did any guard ever talk to you about using a company, 13 

the copy machine in the month of October? 14 

A No guard ever talked to me about using the machine. 15 

Q Okay.  Now I’m going to show you what’s been marked as 16 

General Counsel’s Exhibit 38.  Okay, let me know when you’ve 17 

reviewed that. 18 

A Oh, I’m finished.   19 

Q You’re done? 20 

A Yes. 21 

Q Okay.  Have you seen this document before? 22 

A Yes, I have. 23 

Q Okay.  How did you get a hold of this document? 24 

A I had a few copies given to me by Mr. Bill O’Brien. 25 
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Q And who is Bill O’Brien? 1 

A He is a union organizer. 2 

Q Okay.  Did you ever make copies of this, of this document? 3 

A No. 4 

Q Okay.  Did the company ever, did anybody from management 5 

ever confront you with this document? 6 

A No. 7 

Q Okay.  Did you ever distribute this flyer? 8 

A Yes. 9 

Q Where did you do that? 10 

A I dropped a few in the main drivers’ room and a few in the 11 

west drivers’ room. 12 

Q Okay.  And around what period of time did you do that? 13 

A I did that around, it must have been, a couple of days 14 

before, it would be the 23rd of October. 15 

Q Okay.  Did anyone ever, did anybody from Western ever talk 16 

to you about leaving these flyers at either of those two 17 

places? 18 

A No. 19 

Q Okay.  And I’m going to ask you one last time, did you 20 

ever use the company copy machine to create this document? 21 

A I did not. 22 

Q Okay.  Okay.  Alright.  And did you ever use the copy 23 

machines at work, any of the copy machines at work, to make 24 

copies of this flyer? 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1346 

 

A No. 1 

Q Okay.   2 

 MS. ALONSO:  What exhibit are we on? 3 

 JUDGE McCARRICK:  Next in order? 4 

 MS. ALONSO:  Yes. 5 

 JUDGE McCARRICK:  131. 6 

 MS. ALONSO:  Okay.  Thank you, Your Honor. 7 

(General Counsel’s Exhibit 131 is marked for identification) 8 

Q Okay.  I’m gonna hand you what’s marked as General 9 

Counsel’s Exhibit 131.  Okay.  Have you had a chance to look it 10 

over? 11 

A Yes. 12 

Q Okay.  Is this your signature on the document? 13 

A Yes, it is. 14 

Q Okay.  And were you ever given this document? 15 

A Yes, I was. 16 

Q Okay.  And this is a disciplinary action record, right? 17 

A Yes. 18 

Q Okay.  Now, why were you issued this written suspension? 19 

A Because I had mixed gasoline into a diesel tank. 20 

Q Okay. 21 

 MR. HIGH:  Excuse me, Your Honor.  Let me object.  I don’t 22 

believe this incident is alleged in the complaint. 23 

 MS. ALONSO:  That’s correct, Your Honor, it’s not alleged, 24 

but it just goes to the background of his disciplinary history. 25 
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 JUDGE McCARRICK:  Alright.  I’ll permit it.  It’s 1 

obviously not being alleged as a separate allegation. 2 

 MR. HIGH:  Okay. 3 

Q Now what day did this occur? 4 

A This occurred on the 21st of November. 5 

Q Okay.  And when, when this incident occurred, did you 6 

report it to your supervisor? 7 

A Yes, I did. 8 

Q Okay.  When did you report that to your supervisor? 9 

A I reported it immediately or ten minutes after the fact.  10 

I reported it to the store first, so they could shut off the 11 

diesel sales. 12 

Q Okay. 13 

A And then I called my supervisor. 14 

Q Okay.  Did, were you able to speak to your supervisor? 15 

A No.  I don’t think I got a hold of Lynn.  I talked to 16 

Rusty. 17 

Q Okay.  And what did you tell Rusty? 18 

A I told him I had messed up and made a mix. 19 

Q Okay.  I’m going to hand you -- 20 

 MS. ALONSO:  Your Honor, I move for the admission of 21 

General Counsel’s 131. 22 

 JUDGE McCARRICK:  Any objection? 23 

 MR. HIGH:  No objection as to background, as long as 24 

there’s no request to amend the complaint. 25 
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 JUDGE McCARRICK:  I don’t think this is going to be 1 

alleged by General Counsel as a separate 8(a)(3)? 2 

 MS. ALONSO:  Right, Your Honor. 3 

(General Counsel’s Exhibit 131 is received into evidence) 4 

(General Counsel’s Exhibit 132 is marked for identification) 5 

Q Okay.  I’m going to hand you what’s been marked as General 6 

Counsel’s 132.  Okay.  Obie, is this the Incident Report for 7 

that specific incident that you were written up for? 8 

A Yes. 9 

Q Okay.  And is this your signature, is your signature on 10 

this document? 11 

A Yes, it is. 12 

Q Okay. 13 

 MS. ALONSO:  Your Honor, I move for the admission of 14 

General Counsel’s 132. 15 

 MR. HIGH:  Objection on relevancy.  I don’t know what this 16 

adds to the other document. 17 

 MS. ALONSO:  Your Honor, this is the underlying Incident 18 

Report that led to the discipline in General Counsel’s 131. 19 

 JUDGE McCARRICK:  Okay.  I’ll permit it. 20 

(General Counsel’s Exhibit 132 is received into evidence) 21 

Q Obie, did any of your supervisors review the Incident 22 

Report with you at the time that you filled it, at the time 23 

that you made the Incident Report? 24 

A Do you mean this particular one here? 25 
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Q Right. 1 

A Yes. 2 

Q Did you, did you ever review this prior to today? 3 

A Yes, I have. 4 

Q Okay.  Did you, did one of your supervisors review this 5 

with you? 6 

A Yes, Lynn Milton did. 7 

Q Okay.  Now is this the first mix that you have ever had in 8 

the course of your time with Western? 9 

A Yes, it is. 10 

 MR. HIGH:  Your Honor, could I have a continuing objection 11 

to this line of questioning?  It’s not relevant to anything in 12 

the consolidated complaint. 13 

 MS. ALONSO:  Your Honor, again, this goes to the 14 

background of the employee’s history, employment history, also 15 

disciplinary history and also goes to show the manner that 16 

Respondent has been disciplining other employees and relates to 17 

the discipline that’s been issued to other drivers within this 18 

case. 19 

 JUDGE McCARRICK:  Alright.  I’ll allow it. 20 

Q Okay.  So Obie, the question was, is this the first time 21 

that you’ve had an incident with a mix? 22 

A At Western, yes. 23 

Q Okay.  Do you know of others having similar or being 24 

involved in similar incidents? 25 
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A It’s a common enough occurrence. 1 

Q Okay.  When you say common enough occurrence, how often 2 

have you heard other drivers mixing different fuels? 3 

 MR. HIGH:  Objection.  Lack of foundation and hearsay, 4 

Your Honor. 5 

 JUDGE McCARRICK:  Overruled. 6 

A At least once a quarter somebody messes up like that. 7 

Q Okay.  And do the drivers tend to talk about that at that 8 

rack or --  9 

A Oh yes. 10 

Q Okay. 11 

A There’s a lot of, you know, chiding about it and things 12 

like that. 13 

Q Okay.  Now I want to turn your attention to January of 14 

2012.  Did anybody mention a new driver safety program to you? 15 

A Yes. 16 

Q Okay.  And how was that brought to your attention? 17 

A There was a, a notice in the mailbox that there would be a 18 

new program and that they would be discussing it with us. 19 

Q Okay.  Now, this notice, was it, was it a written memo? 20 

A Yes, it was a memo that was left in the, each employee’s 21 

mailbox. 22 

Q Okay.  And did that memo have a scheduled appointment for 23 

you to attend? 24 

A No, it did not. 25 
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Q Okay.  And when did you receive that, the memo? 1 

A It was about a day before the meetings were going to 2 

happen. 3 

Q Okay.  You know, I want to direct your attention to 4 

January 26 of 2012.  Did anyone raise this meeting that was 5 

mentioned in the memo with you that day? 6 

A Yes, it was raised in passing. 7 

Q Okay.  And who brought it to your attention? 8 

A Ruby Brown I believe, or Ruby Smith is her name. 9 

Q And who is Ruby? 10 

A Ruby Smith is a dispatcher for the crude section of 11 

Western Refining Wholesale. 12 

Q Okay.  Does Ruby work from the Bloomfield office? 13 

A Yes, she does. 14 

Q Okay.  Where, does Ruby have, does she have a specific 15 

office that she reports to, that you know of? 16 

A I don’t know who she reports to directly. 17 

Q And, but is she in a specific area or?  Do the dispatchers 18 

have an area? 19 

A Yes, she has an office next to the dispatch office. 20 

Q Okay.  Now earlier you mentioned some type of window, a 21 

dispatch window? 22 

A Yes. 23 

Q Okay.  How much of the day have you seen or how often do 24 

you see Ruby standing at that window? 25 
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A Not often.   1 

Q Okay.  Now when you had this conversation with Ruby, where 2 

were you? 3 

A I was, I had just checked my mailbox and I was leaving for 4 

the day, I was headed out the door. 5 

Q Okay.  And where was Ruby? 6 

A She was behind the glass with Mr. Howard Collier, I 7 

believe his last name is. 8 

Q Okay.  And when you say behind the glass, that’s at the 9 

dispatch window? 10 

A Yes, at the dispatch window. 11 

Q Okay.  And what, what time of the day was this? 12 

A It was after 6:00 o’clock. 13 

Q Okay.  Had you logged off? 14 

A Yes, I had logged off. 15 

Q And what had you logged off, I mean, from?  Is there like 16 

a system? 17 

A From the truck, from the Qualcomm system. 18 

Q Okay.  Now what did Ruby say to you? 19 

A In passing she asked me if I was going to go to the 20 

meeting with Lynn and I told her no, I was already off duty, I 21 

was going home. 22 

Q Okay.  Did she tell you that Lynn was waiting for you? 23 

A No. 24 

Q Okay.  Did you say anything else to her? 25 
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A Yes, I did.  I told her I had heard that it was not 1 

something I was gonna like and that it was a bunch of BS. 2 

Q Okay.  Did you use the words BS or did you say that full 3 

word? 4 

A I used the words BS with the ladies. 5 

Q Okay. 6 

 JUDGE McCARRICK:  You didn’t say bullshit? 7 

 WITNESS:  No sir, I did not. 8 

Q Did you see Ruby have, did you see that Ruby reacted to 9 

that? 10 

A She seemed like it was amusing to her. 11 

Q Why do you say that, what did you see her do? 12 

A She just kind of just smiled. 13 

Q Okay.  Did she tell you that she was offended? 14 

A No, no. 15 

Q Have you ever seen Ruby talk to other drivers? 16 

A Yes. 17 

Q Okay.  Have you ever heard other drivers use profanity 18 

when Ruby is in the area? 19 

A Yes, I have. 20 

Q Okay.  Is there any recent incident or instance that comes 21 

to mind? 22 

A Just a couple of days ago there was one. 23 

Q Okay.  What happened a couple of days ago? 24 

A Mr., let’s see, his name is Scott, I don’t remember his 25 
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last name right now, but --  1 

 JUDGE McCARRICK:  What does Scott do? 2 

 WITNESS:  Scott is a tank wagon.  He’s directly under 3 

Ruby. 4 

 JUDGE McCARRICK:  Driver? 5 

 WITNESS:  Yes sir. 6 

A And I guess he was going on days off and he was kidding 7 

around with her and asked her if she would be coming over later 8 

to smoke a hooka (phonetic) with them. 9 

Q Okay.  And did he make any gestures? 10 

A Yes, he did make a little obscene gesture. 11 

Q What did he do? 12 

A He kind of, point to his midsection there, groin area, and 13 

a little thrusting. 14 

Q Okay.  What, did you see Ruby’s reaction to that? 15 

A She just laughed. 16 

Q Okay.  Now did you end up attending the meeting with Lynn? 17 

A I did, I believe it was the next day. 18 

Q Okay.  And the following day, how, were you summoned back 19 

to the office? 20 

A I was dispatched and I was on my way to Albuquerque when I 21 

received a Qualcomm message from dispatch in Phoenix 22 

instructing me to go back and meet with Lynn Milton. 23 

Q Okay.  When you get these Qualcomm messages, do you see 24 

the identity of the dispatcher sending the message? 25 
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A Not unless they affix their name to it. 1 

Q Okay.  And approximately what time was it when you 2 

received this message? 3 

A It was before 6:00 a.m. 4 

Q Okay.  And what time did you log into work that day? 5 

A I believe I logged in about 5:30 that morning. 6 

Q Okay.  What did you do after you received this message on 7 

the Qualcomm system? 8 

A Well, I stopped, you can read the Qualcomm messages while 9 

you’re rolling down the road. 10 

Q Okay. 11 

A I mean you don’t read them, they speak text, they speak 12 

text to voice. 13 

Q Okay. 14 

A So I listened to it and then I pulled over and I called up 15 

Lynn and I asked him what for and he said just, you know, come 16 

down here and you’ll find out. 17 

Q Okay.  Did he tell you it was an emergency? 18 

A No. 19 

Q Okay.  Have you ever been called back to the office like 20 

this in the past? 21 

A No. 22 

Q Okay.  Did you turn around and drive back? 23 

A I did. 24 

Q Okay.  And when you arrived, where did you go? 25 
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A I went into the main building there and I talked to Rusty 1 

Royce, I asked him, you know where Lynn was and he said he was 2 

at a meeting, but to wait and Lynn would come get me. 3 

Q Okay.  Where did you wait? 4 

A I waited down in the drivers’ room. 5 

Q Okay.  And how long after did, did Lynn come and get you? 6 

A It must have been within 15 minutes. 7 

Q Okay.  And where did you go? 8 

A We went into the conference room. 9 

Q Okay.  Who is present in the conference room? 10 

A There was Lynn, myself, Pam Scott, Tony, the safety man, 11 

and Cathy Valdez from the HR. 12 

Q Okay.  How did the meeting begin? 13 

A We just all said hello and Tony started the, to show what 14 

the new safety program was and how it was tied in into 15 

incidents that happened three years ago. 16 

Q Okay.  And did Tony tell you if you had any points on your 17 

record? 18 

A Yes, I had 6 points on my records. 19 

Q Okay.  Did he explain why you had 6 points? 20 

A Yes, they were for vehicle violations at a port entry in 21 

Colorado. 22 

Q When had those occurred? 23 

A The previous three years.  I think one of them will be 24 

dropping off this year. 25 
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Q Okay. 1 

 JUDGE McCARRICK:  I’m sorry, they were what?  Vehicle --  2 

 WITNESS:  Vehicle inspections, the Department of 3 

Transportation in Colorado. 4 

Q Okay.  Did Pamela Scott speak during this meeting? 5 

A Yes, she did. 6 

Q What did she say? 7 

A She was a little mad at me. 8 

Q Why, what did she say? 9 

A She told me that I was told to be there at 6:00 a.m. that 10 

morning and I told her I was not and she told me that Ruby had 11 

told me that and I denied it and she told me that they would 12 

investigate and when they found out I was wrong, I would be 13 

brought up on charges of insubordination. 14 

Q Okay.  Did she tell you how you had been scheduled for the 15 

meeting? 16 

A Yes, she told me that Ruby had told me the day before that 17 

I was supposed to have been there that morning. 18 

Q Okay.  Did Ms. Scott say anything to you about --  19 

A Yes.  She told me that if I did not like it at Western, 20 

she would be more than happy to write me a letter of 21 

recommendation. 22 

Q Okay.  Did she discuss, did she mention the union to you 23 

at all? 24 

A Yes, she did. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1358 

 

Q What did she say? 1 

A She told me that a friend of hers in Tempe or Phoenix, 2 

somewhere down there, that was negotiating with US Food 3 

Service, I believe it was, she said that their drivers were not 4 

happy with their union contract. 5 

Q Okay.  Did you respond to that? 6 

A Yes, I did, I said she shouldn’t be talking to me about 7 

union matters and she said it was okay because it was a 8 

personal observation from a friend of hers. 9 

Q Okay.  Did you say anything else? 10 

A No. 11 

Q Okay.  What did you do after you left the meeting? 12 

A I continued on my way to Albuquerque. 13 

Q Okay.  Now, the following day, well, you know what, I’m 14 

going to hand you what’s been marked as General Counsel’s 15 

Exhibit 23.  Okay?  Go ahead and take a look at that. 16 

A I am familiar with it. 17 

Q Okay.  Did somebody Western Refining or did a supervisor 18 

from Western Refining give you this document? 19 

A Yes. 20 

Q Okay.  And where were you? 21 

A We were in the office of Cathy Valdez. 22 

Q Okay.  Who was present? 23 

A Cathy Valdez and Rusty Royce. 24 

Q How did the meeting begin? 25 
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A The meeting began with Cathy being real nice and asking 1 

how I was and everything and then it progressed into this -- 2 

Q Okay.  And when you progressed, what did she say? 3 

A She said, basically what it says here, that I was told and 4 

that I showed a lack of respect to my boss and now showing up 5 

for a meeting I knew nothing of. 6 

Q Okay.  And what did you, what did you say in response? 7 

A Well, I told her I didn’t know about it, you know, and 8 

that I didn’t say the things that are in here. 9 

Q Okay.  And did Rusty Royce speak at the meeting? 10 

A Yes, he said that I was informed of that and I told him 11 

no, I wasn’t. 12 

Q Okay.  Did they tell you how you had been informed of the 13 

meeting? 14 

A Yeah, they told me that, supposedly that Ruby had told me 15 

to be there. 16 

Q Okay. 17 

A And that I had told her that I wasn’t going. 18 

Q Did they explain or did they claim that you had been 19 

scheduled for that meeting any other way? 20 

A They, well Lynn told me that he had texted me, this was 21 

in, the day before --  22 

Q Okay. 23 

A -- that he had texted me, he had left a voicemail and a 24 

message on my phone. 25 
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Q Okay, but Lynn said this the day before when you were --  1 

A Yeah. 2 

Q -- meeting with him at that meeting? 3 

A Yeah, the meeting I missed the night before. 4 

Q Okay.  But let’s go back, specifically to this meeting 5 

though.  So, did either Cathy or Rusty make any of those claims 6 

to you again? 7 

A Yeah, they said that Ruby had told me. 8 

Q Okay. 9 

A I told her that no she didn’t. 10 

Q Okay.  And did you refuse to sign this? 11 

A Yes, I did. 12 

Q Okay.  And why is that? 13 

A I didn’t feel it justified my signature. 14 

Q Okay.  Now let’s go back to that comment you just said 15 

about, the comment about Lynn Milton made.  You said that that 16 

occurred the day before when you were meeting with Lynn --  17 

A Yes. 18 

Q Okay.  So did he, did he tell you what time he had texted 19 

you to attend this meeting? 20 

A He didn’t say what time, but he told me he had texted me. 21 

Q Okay.  And he said he also left a voicemail? 22 

A He said he had left a voicemail, yes. 23 

Q Did he tell you when he left you a voicemail? 24 

A No. 25 
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Q Okay.  Now, did you have an opportunity to review your 1 

phone after you spoke with them? 2 

A Yes, I did and it did not show any missed calls or 3 

messages.  It did show a text from Lynn Milton, but it was not, 4 

it was the day after. 5 

Q Okay. 6 

A It was the same day that we were having the meeting about 7 

the bonus. 8 

Q Uh-huh. 9 

A Two hours after the meeting, I got a text from Lynn 10 

Milton. 11 

Q Okay.  And what did the text message say? 12 

A Text message said “Be here at 6:00 a.m.” 13 

Q Okay.  Is it standard for Lynn Milton to -- 14 

 JUDGE McCARRICK:  I’m, I’m, I am really confused about the 15 

timing here, about the dates.  I am extremely confused about 16 

when this all took place.  Let’s pin it down -- 17 

 MS. ALONSO:  Okay. 18 

 JUDGE McCARRICK:  -- more specifically. 19 

Q Now, so you received the discipline, you received General 20 

Counsel’s 23 on the date that’s indicated on the document, 21 

correct? 22 

A Yes, on the 27th. 23 

Q Okay.  And the meeting that you had with Lynn Milton, 24 

Pamela Scott and Cathryne Valdez was the day before? 25 
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A Yes. 1 

Q Okay.  And when you were at that meeting, the day before, 2 

on January 26, is that where Lynn told you that he had sent you 3 

a text message? 4 

A Yes. 5 

Q Okay. 6 

COURT EXAMINATION 7 

Q BY JUDGE McCARRICK:  When did you actually receive this 8 

text message? 9 

A I received it, I received it two hours after the 26th, the 10 

meeting on the 26th, after it had concluded.  I still have the 11 

message --  12 

Q At what, what time, and this meeting with Valdez, is this 13 

the meeting with Valdez, Scott, Smith and Milton? 14 

A No.  This one on Exhibit 23 is just between Rusty Royce, 15 

Cathryne Valdez and myself for insubordination. 16 

Q Right.  I understand that, but I’m talking about the 17 

meeting on the 26th. 18 

A The 26th --  19 

Q Is that the one where Mr. Smith was present, Tony Smith? 20 

A Yes, Tony Smith was there. 21 

Q Okay.  And so two hours after that meeting --  22 

A I received --  23 

Q -- is when you received the text from Milton? 24 

A -- the text message from Lynn Milton. 25 
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Q Now, the 26th meeting was in the morning, correct? 1 

A Yeah, I believe it was, yes. 2 

Q This was when you turned around? 3 

A Yes. 4 

Q Coming, you were going to Albuquerque --  5 

A Yes sir. 6 

Q -- and you turned around and got back at about what time? 7 

A Oh, it must, around, close to 7:00. 8 

Q Okay.  And what time did that meeting end? 9 

A It would of lasted about 20 minutes. 10 

Q Okay.  And what did the text message tell you? 11 

A It basically told me that I should have been there at 6:00 12 

that morning.  I still have the text on my phone. 13 

Q Okay.   14 

DIRECT EXAMINATION CONTINUES 15 

Q BY MS. ALONSO:  Okay, and do you have your phone on you? 16 

A Yes, I do. 17 

Q Can you go ahead and turn to that text message? 18 

A Okay.  It might take me a while to --  19 

 JUDGE McCARRICK:  Yeah. 20 

A I don’t have a Smart phone, it’s a little --  21 

 JUDGE McCARRICK:  Go off, let’s go off the record. 22 

(Off the record) 23 

 JUDGE McCARRICK:  Continue. 24 

 MS. ALONSO:  Okay.  Thanks. 25 
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DIRECT EXAMINATION CONTINUES 1 

Q BY MS. ALONSO:  Alright Obie, we left off with some 2 

questions about a text message that your supervisor sent to 3 

you. 4 

A Yes ma’am. 5 

Q Okay.  Have you located that on your phone? 6 

A I have. 7 

 JUDGE McCARRICK:  Why don’t counsel approach and -- okay, 8 

let’s go off the record and take a look at it, because I’m not 9 

sure how it, you know, how it appears on -- 10 

 (Off the record) 11 

 JUDGE McCARRICK:  Mr. Frazier has shown counsel his cell 12 

phone that contained a text message and perhaps it can be, 13 

whatever information can be read into the record from counsel’s 14 

observation of the phone. 15 

 MS. ALONSO:  Right, Your Honor, and if I could actually 16 

read that into the record.  17 

 JUDGE McCARRICK:  Yeah.  Why don’t you just use the 18 

microphone there by Mr. Frazier. 19 

 MS. ALONSO:  Okay.  So this is a text message received on 20 

Obie Frazier’s phone and it reads, “Obie.  Please come in at 6 21 

in the morning.” 22 

  JUDGE McCARRICK:  Hang on. 23 

 MS. ALONSO:  Let me know when you’re ready. 24 

 JUDGE McCARRICK:  Go ahead. 25 
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 MS. ALONSO:  “We want to go over the new safety program 1 

with you.” 2 

 JUDGE McCARRICK:  Hang on.  Go ahead. 3 

 MS. ALONSO:  “This will take about 20 minutes then they 4 

will have a dispa” and it just, it says, “dispa” and that ends 5 

the text message. 6 

 JUDGE McCARRICK:  D-s? 7 

 MS. ALONSO:  D-i-s-p-a. 8 

 JUDGE McCARRICK:  Is that --  9 

 WITNESS:  That means dispatch. 10 

 JUDGE McCARRICK:  Ah, okay.  And --  11 

 MS. ALONSO:  And that’s the --  12 

 JUDGE McCARRICK:  That’s the -- 13 

 MS. ALONSO:  -- body of the text. 14 

 JUDGE McCARRICK:  -- body of the text. 15 

 MS. ALONSO:  Right.  16 

 JUDGE McCARRICK:  And when was it received?  When does the 17 

phone show it was received, what date? 18 

 MS. ALONSO:  It shows that it was received at 9:12 with 50 19 

seconds on January 27th, 2012 and the sender is Lynn Milton or 20 

saved as Lynn Milton and the phone number is 505-320-2307. 21 

 JUDGE McCARRICK:  505-320-2307. 22 

 MS. ALONSO:  That’s correct, Your Honor. 23 

 JUDGE McCARRICK:  Alright. 24 

DIRECT EXAMINATION CONTINUES 25 
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Q BY MS. ALONSO:  Okay.  Now, is this text message received, 1 

Mr. Frazier, did you receive this text message at 9:12 in the 2 

morning or in the evening? 3 

A It is 9:12 in the morning.  Oh, my phone is set up for 4 

military time so 9:12 is a.m. 5 

 JUDGE McCARRICK:  Twenty-four hour clock. 6 

 WITNESS:  Yes sir. 7 

Q Okay.  Okay.  In the past, has Lynn Milton scheduled 8 

appointments with you by text message? 9 

A No. 10 

Q Okay. 11 

A Usually, if he wants me, he’ll put it in my box, come see 12 

me or he will call me on occasion too, if he needs to see me. 13 

Q Okay.  And you did not receive a voicemail from Lynn 14 

Milton? 15 

A No, I have no voicemail for that period. 16 

Q And that is, about scheduling this specific meeting to 17 

review the drivers’ safety program? 18 

A No, no voicemail. 19 

Q Okay.  Did you receive a voicemail from anybody else, any 20 

other Western supervisor or HR manager? 21 

A No, no voicemail, no, nothing on the Qualcomm either. 22 

Q Okay.  Now I want to turn your attention to 2010 and I’m 23 

going to be handing you what’s been marked as General Counsel’s 24 

Exhibit -- 25 
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 JUDGE McCARRICK:  Next in order you looking for? 1 

 MS. ALONSO:  Yes, please. 2 

 JUDGE McCARRICK:  133. 3 

(General Counsel’s Exhibit 133 is marked for identification) 4 

Q Okay.  So I’m going to hand you what’s been marked as 5 

General Counsel’s 133 and take a moment to review it.  Okay.  6 

Obie? 7 

A Yes ma’am. 8 

Q Have you had a chance to look it over? 9 

A Yes, I have. 10 

Q Okay.  Now this is a disciplinary action record dated 11 

September 3, 2010, correct? 12 

A I believe it’s August, 8 is August, isn’t it? 13 

Q It’s --  14 

 JUDGE McCARRICK:  9-3. 15 

Q 9-3. 16 

 JUDGE McCARRICK:  September. 17 

A Oh, okay.  Okay, yes it was given on 9-3. 18 

Q Okay.  Did you receive this discipline? 19 

A Yes, I did. 20 

 MS. ALONSO:  Okay.  Your Honor, I move for the admission 21 

of General Counsel’s 133. 22 

 MR. HIGH:  Your Honor, we don’t have an objection, but 23 

it’s not relevant, it’s not alleged in the --  24 

 JUDGE McCARRICK:  Yeah.  I’m not sure, I’m not sure what 25 
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all this --  1 

 MR. HIGH:  -- consolidated --  2 

 JUDGE McCARRICK:  -- past discipline, unless you are 3 

alleging somehow, I’m not clear what you’re alleging, you’re 4 

arguing with the past discipline. 5 

 MS. ALONSO:  Well, Your Honor, this, this is just his past 6 

disciplinary history and goes to his employment --  7 

 JUDGE McCARRICK:  Yeah. 8 

 MS. ALONSO:  -- history.  This is also a document that 9 

shows that it was, the disciplinary record was created on 10 

Giant, on a Giant disciplinary form --  11 

 JUDGE McCARRICK:  Yeah, that, all that means is they may 12 

have been using forms that hadn’t been used up yet. 13 

 MR. HIGH:  We have no objection. 14 

 MS. ALONSO:  Well, and Your Honor, that has not been 15 

established yet and Respondent has denied the relationship 16 

between Giant and Western. 17 

 JUDGE McCARRICK:  I understand, but, but --  18 

 MS. ALONSO:  And in addition to that, Your Honor, this 19 

also concerns the disciplinary action, the disciplinary issued 20 

to an employee on the similar basis that has been issued to 21 

employees now and so it’s, it establishes --  22 

 JUDGE McCARRICK:  The Respondent was consistent? 23 

 MS. ALONSO:  -- Westerns, no, it, no it establishes the 24 

past method of issuing discipline for, for these particular 25 
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instances where an employee is disciplined for verbal assault 1 

or unwelcome physical conduct. 2 

 MR. HIGH:  We will eventually be offering it as a 3 

comparatory in our favor, Your Honor, so we have no objection. 4 

 JUDGE McCARRICK:  Alright.  I’ll receive 133. 5 

(General Counsel’s Exhibit 133 is received into evidence) 6 

DIRECT EXAMINATION CONTINUES 7 

Q BY MS. ALONSO:  Okay.  Now Obie, when did you receive this 8 

document? 9 

A September 3rd there of ’10. 10 

Q 2010? 11 

A 2010. 12 

Q Okay.  And who gave this to you? 13 

A This was given to me by Colleen Redfearn. 14 

Q Okay.  Now what is the, what is the incident that led to 15 

this disciplinary action? 16 

A The incident was that I had confronted a driver, 17 

specifically my trainee, he was going on night with another 18 

trainer, and he was going to use the truck that we had been 19 

training on and I jokingly told him that I had, I had just 20 

washed the truck, I said, “Don’t get it dirty or I’ll have to 21 

whoop your butt.” 22 

Q Okay.  But, and did you say, “whoop your butt” or did you 23 

use other language? 24 

A I used ass. 25 
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Q Okay. 1 

A Yes ma’am. 2 

Q Okay. 3 

A Excuse me. 4 

Q That’s fine.  Okay.   5 

A And what I, if I may? 6 

Q Okay.  And -- 7 

 JUDGE McCARRICK:  There’s no question pending. 8 

Q Right.  That’s it.  So, alright, let me, I’d like to, so 9 

you can set that aside.  Now I wanted to go back to address 10 

being at the rack in Bloomfield.  Now in Bloomfield you 11 

described a parking or an area where the trucks could park? 12 

A Yes. 13 

Q Okay.  And what is the term to refer to that? 14 

A Ready line. 15 

Q Okay.  Now have you ever seen trucks parked at that line 16 

waiting to come on to the rack? 17 

A Yes. 18 

Q Okay.  Now have you ever seen drivers parked at that area, 19 

talking to drivers who are already on the rack? 20 

A Yes. 21 

Q Okay.  How often does that occur? 22 

A Fairly regular. 23 

Q Okay. 24 

 JUDGE McCARRICK:  Now how far, I think, I think you said 25 
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how far away it was, sir --  1 

 WITNESS:  Approximately 40 feet, Your Honor. 2 

Q Okay.  So in order to speak to somebody, if you’re parked 3 

at the waiting line and you want to speak to somebody at the 4 

rack, do the, do the drivers ever, have you ever seen drivers 5 

get off of their trucks to walk onto the rack? 6 

A Yes, yes. 7 

Q Okay.  And can you describe how that, or what you have 8 

seen? 9 

A Well usually it would be, you know, friends or, that would 10 

talk to each other, you know, just where you going, whatcha 11 

doing. 12 

Q Okay.  And you have seen them, how often, how often do you 13 

see that? 14 

A Fairly regular. 15 

Q Okay.  Now these racks, if you’re at one bay and you 16 

wanted to speak to somebody at another bay, another driver, how 17 

far, how far apart are these bays? 18 

A Approximately 14 feet. 19 

Q Okay.  And do you ever speak to the driver at the bay next 20 

to you? 21 

A Yes, I would speak to them, I would either speak to them 22 

underneath the trailer or in between the gap, between the truck 23 

and the trailer. 24 

Q Okay.  What do you mean by underneath the trailer? 25 
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A Well, you know, you just yell underneath the trailer. 1 

Q Okay.  Now have you ever seen -- I’m sorry, so in order to 2 

speak to somebody else, do you, would you have to raise your 3 

voice up? 4 

A Yes, yes, would have to raise your voice. 5 

Q Okay.  Now have you ever seen other drivers leave their, 6 

leave their trucks when they are at the loading rack? 7 

A Yes. 8 

Q Okay.  And can you think of a recent incident where that 9 

occurred? 10 

A Not offhand, no. 11 

Q Okay.  But -- 12 

 JUDGE McCARRICK:  When you say leave their trucks, what do 13 

you mean, sir? 14 

 WITNESS:  I mean, they would leave their loading area to 15 

move over to the next truck, get closer to talk to a person. 16 

Q Now when you talk to other drivers, what do you talk 17 

about, when you’re on the rack? 18 

A Just general man talk, ask you where you’re going, what 19 

you’re, you know, sports, whatever. 20 

Q What are some other topics besides from sports? 21 

A Sometimes they would, you know, about the union or 22 

whatever. 23 

Q Okay.  Now, did any drivers ever disagree with you about 24 

the union while you were on the rack? 25 
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A Yes. 1 

Q Okay.  And who are they?  Are there specific drivers that 2 

you can think of? 3 

A Yes, there was Mr. Bill Finney and a Mr. Morgan Clark. 4 

Q Okay.  Let’s talk about your conversation with, is it 5 

Morgan? 6 

A Yes. 7 

Q Okay.  Where were you at the time? 8 

A I was on my rack. 9 

Q Okay.  And where was Morgan? 10 

A Actually, I think I was on spot 2 and he was on 3, just 11 

next to each other. 12 

Q Okay.  And what did Morgan tell you? 13 

 MR. HIGH:  Your Honor, I’m going to object as hearsay.  I 14 

don’t know who this Morgan fellow is. 15 

 WITNESS:  He’s just another driver. 16 

 MR. HIGH:  Sure not an agent of us. 17 

 JUDGE McCARRICK:  Who is it, Mr. Clark, is it? 18 

 WITNESS:  He’s just another driver. 19 

 JUDGE McCARRICK:  Another driver?  And what topic did you 20 

talk about? 21 

 WITNESS:  That particular instance, Your Honor, I asked 22 

him if there was a vote tomorrow, would you vote for or against 23 

the union. 24 

 JUDGE McCARRICK:  Okay.   25 
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Q Did he respond? 1 

A Yes, he was very negative and profane in his response.  2 

 JUDGE McCARRICK:  I’m not going to permit that.  That does 3 

appear to be, to be hearsay.  So I’ll strike the answer. 4 

 MS. ALONSO:  And Your Honor, we’re not ask, offering for 5 

the truth of the matter asserted. 6 

 JUDGE McCARRICK:  Sure you are.  Sure you are.   7 

 MS. ALONSO:  No --  8 

 JUDGE McCARRICK:  You’re offering it to show disparate, 9 

disparate treatment of this kind of conduct.  So, of course, 10 

you’re offering for the truth of the matter asserted.  I’m not 11 

going to permit it. 12 

 MS. ALONSO:  Okay.  And Your Honor, I’d like to make an 13 

offer of proof. 14 

 JUDGE McCARRICK:  Go ahead. 15 

 MS. ALONSO:  Okay. 16 

Q What did the driver tell you? 17 

A He told me, hell no that all they want is money. 18 

Q Okay.  Okay. 19 

 JUDGE McCARRICK:  Is that the end of the offer of proof? 20 

 MS. ALONSO:  That is. 21 

 JUDGE McCARRICK:  Your offer of proof is rejected. 22 

DIRECT EXAMINATION CONTINUES 23 

Q BY MS. ALONSO:  Now at the rack, are there any monitors, 24 

like monitor screens? 25 
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A Yes, there is like a data screen.  You have to type in 1 

your truck number, trailer number and load number and pick your 2 

products that you’re gonna load. 3 

Q Okay.  And does that appear on a screen? 4 

A Yes, it does. 5 

Q Okay.  What size is the screen, if you could approximate? 6 

A The screen was approximately 7-by-5. 7 

Q Okay.  And is that, where is, where is that screen 8 

exactly? 9 

A That is located in the little, like a little shed. 10 

Q Okay. 11 

A It’s approximately 4-by-4 shed that you can go in to get 12 

out of the weather, to type in your information. 13 

Q And are these sheds on the rack? 14 

A Yes, they are. 15 

Q Okay.  And where are they in relation to where you park 16 

your truck? 17 

A They are located on the western corner, it would be the 18 

northwestern corner of each rack. 19 

Q Okay.   20 

A And that is in Bloomfield. 21 

Q Okay.  And is that the only monitor within that shed? 22 

A No, there is also another one below it that is, it is 23 

inactive for orders, but you can still type things in there. 24 

Q Okay. 25 
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 JUDGE McCARRICK:  Now is, I’m sorry, is there a monitor at 1 

each bay? 2 

 WITNESS:  Yes sir, it’s more like just a little keyboard 3 

thing that --  4 

 JUDGE McCARRICK:  Alright. 5 

Q Okay.  And these monitors are within some sheds? 6 

A They are within all of them. 7 

Q Okay.  And there is a shed at every bay? 8 

A Yes ma’am. 9 

Q Okay.  Now did you ever see anything, did you ever see any 10 

union messages on these monitors? 11 

A No union.  I have seen anti-union messages. 12 

Q Okay.  And when did you see those? 13 

A At various times through the year. 14 

Q Okay.  Did you take photographs of that? 15 

A Yes, I have taken photographs of those. 16 

Q Okay.  Now was that in 2011 that you saw those, that you 17 

saw those messages? 18 

A I’ve seen some in 2011 and as late as last Thursday. 19 

Q Okay.  Do you have, what did you use to take the 20 

photographs? 21 

A I used my cell phone. 22 

Q Okay.  Do you have that, do you still have those images 23 

saved on your -- 24 

A Yes, I do. 25 
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Q Okay.  Can you --  1 

 JUDGE McCARRICK:  I’m not going to, I’m not going to view 2 

the cell phone.  I can’t describe a photo -- are you, is it 3 

simply a text message or a typed message? 4 

 WITNESS:  No, it’s a picture.  It’s a picture of what’s on 5 

the screen. 6 

 JUDGE McCARRICK:  Is it a picture of what, of something 7 

typed? 8 

 WITNESS:  Yes and pictures of graffiti that are also on 9 

the wall. 10 

 JUDGE McCARRICK:  Well, I think the best, since these can 11 

be downloaded and printed, I think the best evidence is the 12 

photographs themselves. 13 

 MS. ALONSO:  Right, Your Honor --  14 

 JUDGE McCARRICK:  I don’t want, I don’t want them 15 

described.  And I don’t want to look, just look at them and 16 

then have them described into the record. 17 

 MS. ALONSO:  And Your Honor, Mr. Frazier does not have a 18 

Smart phone, so we don’t know if he has the ability to be able 19 

to download these photographs or how to get them --  20 

 JUDGE McCARRICK:  Sure he does.  Any cell phone can 21 

download a photograph.  All you have to have is a USB cable, if 22 

he has one. 23 

 MR. GIANNOPOULOS:  Can we go off the record for a second? 24 

 JUDGE McCARRICK:  Off the record. 25 
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(Off the record) 1 

 MS. ALONSO:  And Your Honor, that was the last area that I 2 

wanted to cover with the witness, so if I may have just a 3 

moment to review my notes since --  4 

 JUDGE McCARRICK:  Off the record. 5 

(Off the record) 6 

 JUDGE McCARRICK:  Any more questions? 7 

 MS. ALONSO:  No, that’s everything. 8 

 JUDGE McCARRICK:  Let me clarify and exsicate an off-the-9 

record conversation we had about photographs that Mr. Frazier 10 

has.  He indicated he has seven or eight photographs in his 11 

cell phone of anti-union messages that appear on monitors at 12 

the rack in Bloomfield.  At this point, I don’t want to try to 13 

orally describe for the record what those photographs depict, 14 

at least not without making an effort first to download the 15 

images from the camera to hard copy and obviously they’ll need 16 

to be authenticated properly before they can be produced.  If 17 

for some reason it is impossible to download the images from 18 

the camera to hard copy, then perhaps we’ll have to do some 19 

oral description if that’s possible.  But first, I want to try 20 

to get hardcopy. 21 

 MR. HIGH:  For clarity, could we get an understanding of, 22 

are we talking about, can talk about a monitor.  If he’s 23 

talking about stuff that was typed in there at the rack or just 24 

something just like taped up to the monitor? 25 
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 WITNESS:  It was typed in. 1 

 MR. HIGH:  I’m sorry? 2 

 WITNESS:  It was typed in, sir. 3 

 JUDGE McCARRICK:  These were written messages, type 4 

messages on the monitor. 5 

 WITNESS:  Yes.  Some were typed on and some are written on 6 

the walls of the little shed. 7 

 JUDGE McCARRICK:  On the walls of the shack? 8 

 WITNESS:  Yes sir. 9 

 JUDGE McCARRICK:  Okay.  Okay.  Well, let’s make an effort 10 

for, before we go any further, to get these downloaded to 11 

hardcopy and if for some reason Mr. Frazier’s phone won’t allow 12 

that either through e-mail or for some download to a computer 13 

via a USB cable, then we may have to do something else, cause 14 

there won’t be any other way to do it.  Does your phone have a 15 

port for a -- well, it’s got a port for a charger? 16 

 WITNESS:  Yes sir. 17 

 JUDGE McCARRICK:  So usually a charger port allows some 18 

sort of USB cable to be, to be attached to it. 19 

 MS. ALONSO:  I’m going to look into it. 20 

 JUDGE McCARRICK:  Okay.  So that was the off-the-record 21 

conversation we had.  We can, it may be necessary to bring Mr. 22 

Frazier back for that, that limited purpose in June.  Alright.  23 

No further questions?  Cross-examination. 24 

 MR. HIGH:  We, at this time, Your Honor, we’d ask any 25 
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Jencks statements. 1 

 MR. GIANNOPOULOS:  Your Honor, if I, if I may, on the 2 

Jencks statements, for Ms. Alonso, I have, the Government has a 3 

seven page, unsigned affidavit from Obie Frazier.  And the 4 

reason I’m, I’m approaching is, is obviously I can’t testify, 5 

but I do know a bit about this, this document because one of 6 

the investigators in the Phoenix office was the, was assigned 7 

to this case, who I oversaw, and at least to my knowledge, the 8 

Government does not have a signed affidavit from Mr. Frazier, 9 

but in abundance of caution, under Jencks rule, I’m going to 10 

turn this over to Mr. High and he can go ahead and -- 11 

 JUDGE McCARRICK:  Perhaps, well, I’ll let, I’ll let Mr. 12 

High decide how he wants to authenticate the document when you 13 

start your cross-examination.  Go ahead.  Anything else? 14 

 MR. GIANNOPOULOS:  Yes, we have some written statements 15 

from Mr. Frazier.  It looks like the one is a written statement 16 

dated January 12th, January 27th, I’m sorry, 2012, a one page 17 

document.  Next is a written statement, it looks like it’s 18 

dated January 21st, two-page?  The top is cut off.  I believe 19 

Ms. Alonzo’s telling me it’s 27th also, 2012, just the very tip 20 

top of the date, two page, handwritten statement.  Also a 21 

December 16th, 2011 handwritten statement by Mr. Frazier.  Also 22 

a November 17th, 2011 typewritten statement signed by Mr. 23 

Frazier.  There is a second November 17th, 2011 typewritten 24 

statement signed by Mr. Frazier.  And then a letter, his letter 25 
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of rebuttal that’s in the record already, it’s GC, I don’t 1 

recall --  2 

 JUDGE McCARRICK:  Alright.  That’s -- it’s in the record, 3 

yeah. 4 

 MR. HIGH:  I have that one, you can hang on --  5 

 MR. GIANNOPOULOS:  And then again, Your Honor, under an 6 

abundance of caution, under the Jencks rule, when Mr. Frazier 7 

came in today, he has with him, he brought in a spiral, small 8 

spiral notebook with handwritten notes.  It was not given to us 9 

during the investigation, but it was, I think earlier today, 10 

reviewed by Ms. Alonso, so I don’t want to be accused of 11 

perhaps hiding the ball in any kind of Jencks issues, it’s not 12 

in the investigative file.  It’s not in our possession, but it 13 

exists and I believe it’s in his pocket.  So I just wanted to 14 

make that representation on the record, I don’t want to --  15 

 JUDGE McCARRICK:  Okay.  I’m not sure it’s a Jencks 16 

statement but it may be something he reviewed and Mr. High, you 17 

can certainly ask him about that on cross-examination if it’s 18 

something he’s reviewed to refresh his recollection. 19 

 MR. GIANNOPOULOS:  Yeah, sure, no, I understand. 20 

 JUDGE McCARRICK:  I don’t think it’s, I don’t know that 21 

it’s a Jencks statement --  22 

 MR. GIANNOPOULOS:  I don’t think it is either, but I’m 23 

always very cautious about those matters, so I just wanted to -24 

- 25 
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 JUDGE McCARRICK:  Yeah, but it may be producible for other 1 

reasons.  Alright.  Let’s go off the record.  There’s probably 2 

been material there to review.  Let’s see how far you get 3 

there, Mr. High.  It’s ten to four now, but let’s see where we 4 

get.  Off the record. 5 

(Off the record) 6 

 JUDGE McCARRICK:  Mr. High? 7 

CROSS EXAMINATION 8 

Q BY MR. HIGH:  Good afternoon, Mr. Frazier. 9 

A Good afternoon. 10 

Q What is your cell phone number, the one you have with you? 11 

A 505-330-6905. 12 

Q Alright.  I tell you what I want to do, I want to, to ask 13 

you to turn that phone off. 14 

A It is off. 15 

Q It’s off right now? 16 

A I believe it is, yes.  Yes, it is sir.  You want it on? 17 

Q I’m going to send you a text message. 18 

A Okay. 19 

Q And I’m send, hitting the send button right now.  Mine 20 

shows that it sent, this message is sent at 4:18 --  21 

 MS. ALONSO:  Objection.  Relevance, Your Honor. 22 

 JUDGE McCARRICK:  Overruled. 23 

Q 4:18 is what my cell phone says the message was sent, 24 

okay?  So just leave yours off and we’ll come back to this in a 25 
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little while. 1 

 MR. GIANNOPOULOS:  Objection. 2 

 MS. ALONSO:  Objection, Your Honor.  There’s been, there’s 3 

no foundation for this. 4 

 JUDGE McCARRICK:  I’m going to permit it.  I have a 5 

feeling it has to go with to test the accuracy of the phone and 6 

the timing. 7 

 MS. ALONSO:  But --  8 

 MR. GIANNOPOULOS:  Can we go off the record for one 9 

second, Your Honor? 10 

 JUDGE McCARRICK:  Off the record. 11 

(Off the record) 12 

 JUDGE McCARRICK:  Mr. Frazier, what is your cell phone 13 

service at the present time? 14 

 WITNESS:  Cellular One. 15 

 JUDGE McCARRICK:  And what was it back in 2011? 16 

 WITNESS:  Cellular One. 17 

 JUDGE McCARRICK:  Okay.  And Mr. High, what cell phone 18 

service are you using, sir? 19 

 MR. HIGH:  AT&T. 20 

 JUDGE McCARRICK:  Alright.   21 

 MR. GIANNOPOULOS:  Your Honor, could we have him send a 22 

subsequent text message just in our presence as we’re watching? 23 

 JUDGE McCARRICK:  That would be fine. 24 

 MR. HIGH:  You want to send one? 25 
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 MS. ALONSO:  No, no, no.  I mean, if you want to send it 1 

from your phone, that’s fine. 2 

 JUDGE McCARRICK:  What do we want to see? 3 

 MR. GIANNOPOULOS:  Just to, just --  4 

 MR. HIGH:  You want to see the time --  5 

 MR. GIANNOPOULOS:  -- wants to watch you, yeah, send it. 6 

 MS. ALONSO:  Right. 7 

 JUDGE McCARRICK:  Can it be resent? 8 

 MS. ALONSO:  Just to hit, I mean, just type maybe resend 9 

and then send it to him. 10 

 MR. HIGH:  Oh, another one? 11 

 JUDGE McCARRICK:  Yes. 12 

 MR. GIANNOPOULOS:  That’s fine. 13 

 MS. ALONSO:  Testing is fine. 14 

Q Mr. Frazier, let me ask you to repeat that, 505-330? 15 

A 6905. 16 

Q 6905? 17 

A Yes sir. 18 

Q 6905.   19 

 MR. HIGH:  I’m gonna put test 2, how’s that? 20 

 MS. ALONSO:  That’s fine. 21 

 MR. HIGH:  Is that alright?  Test 2.  Fair enough? 22 

 MS. ALONSO:  Uh-huh. 23 

 JUDGE McCARRICK:  And that’s being sent at 4 --  24 

 MS. ALONSO:  Well, it hasn’t transmitted yet, so --  25 
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 JUDGE McCARRICK:  Alright.   1 

 MS. ALONSO:  Okay.  So now the checkmark appeared and it’s 2 

at, it was sent at 4:22 p.m. 3 

 JUDGE McCARRICK:  Right, right.  Very good. 4 

CROSS-EXAMINATION CONTINUES 5 

Q BY MR. HIGH:  Mr. Frazier, I’m going to talk to you first 6 

about the meeting you said you had with Colleen, Pam and where 7 

Billy Taylor was present. 8 

A Yes sir. 9 

Q Do you remember the date of that? 10 

A Oh, no I don’t off hand. 11 

Q What happened, what were you, what were you told at that 12 

meeting in terms, was that a disciplinary meeting? 13 

A Yes it was, it was a “friendly” meeting. 14 

Q A friendly reminder kind of meeting? 15 

A Yes sir. 16 

Q Okay.  And what did you understand that you were getting 17 

the friendly reminder about? 18 

A That I was not supposed to talk union on the rack. 19 

Q Alright.  Now were you told that you weren’t suppose to 20 

talk union or you weren’t suppose to solicit on company time? 21 

A I didn’t hear, I don’t remember hearing the word solicit. 22 

Q Okay.  Were you soliciting on company time? 23 

A No sir. 24 

Q What do you understand soliciting to be? 25 
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A Selling something. 1 

Q Okay.  How about soliciting with respect to union 2 

activities --  3 

 JUDGE McCARRICK:  This goes to a legal conclusion, it’s a 4 

very sophisticated concept that is well beyond this witness’ 5 

understanding.  I’m not sure it’s within my understanding.  I’d 6 

have to look at cases before I understand the difference 7 

between, and there is a significant difference between 8 

soliciting and talking.   9 

 MR. HIGH:  I’ll approach it, I’ll approach from a 10 

different way. 11 

Q Mr. Frazier, did you ever ask co-workers to sign a piece 12 

of paper to either support the union or against the union? 13 

A A --  14 

 JUDGE McCARRICK:  At the rack? 15 

A At the rack, no. 16 

Q Okay.  Away from the rack? 17 

A I believe I asked one to sign a pledge form, yeah. 18 

Q Okay.  But is it your testimony that while you were at the 19 

rack, you never asked an employee to sign a piece of paper to 20 

support the union? 21 

A That is correct, sir. 22 

Q Alright.  Why not? 23 

A What for?  I had no reason to, no reason whatsoever to do 24 

that. 25 
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Q Alright.  Did you have any understanding as to whether or 1 

not it was allowed or not allowed? 2 

A I had no understanding if it was allowed or not allowed, 3 

yes. 4 

Q Okay.  Now you are certified, of course, to load at the 5 

Bloomfield terminal, are you not? 6 

A Yes sir. 7 

Q And you have gone through and you understand the rules 8 

that you have to understand and agree to, to be able to load, 9 

right? 10 

A Yes sir. 11 

Q And you understand those are for safety reasons of safety? 12 

A Yes sir. 13 

 MS. ALONSO:  Objection.   14 

 JUDGE McCARRICK:  Basis? 15 

 MS. ALONSO:  Lack of foundation. 16 

 JUDGE McCARRICK:  Overruled. 17 

Q And how long have you been certified to load at 18 

Bloomfield? 19 

A Should have been since May of 2000. 20 

Q So that’s, what, 12 years? 21 

A Yes sir. 22 

Q Okay.  These photographs that you were telling us about 23 

that you took with your cell phone, that was at the loading 24 

rack, right? 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1388 

 

A It was in the vicinity of the loading rack in the shed, 1 

yes. 2 

Q What is your understanding under the loading rules about 3 

having your cell phone out, using it there at the rack? 4 

 MS. ALONSO:  Objection.  Relevance. 5 

 JUDGE McCARRICK:  Overruled. 6 

A I was not using my cell phone per se, I was using the 7 

camera feature. 8 

Q But you were doing that at the rack, weren’t you? 9 

A Yes, I was using the camera feature of my cell phone at 10 

the rack. 11 

Q Okay.  And you don’t think that was in violation of the 12 

restrictions that you did to get certified? 13 

 MS. ALONSO:  Objection.  Assumes facts not in evidence.  14 

It hasn’t been established that there is a rule prohibiting the 15 

use of a cell phone. 16 

 JUDGE McCARRICK:  No, he’s simply saying it was, does, the 17 

witness’ understanding if it violates the rules for 18 

certification.  No, I’ll permit it. 19 

 MR. HIGH:  Your Honor, it’s General Counsel Exhibit 7. 20 

 JUDGE McCARRICK:  Yeah, I’ll permit it. 21 

A Again, please, sir? 22 

Q Yes, do you understand that under the rules about, to get 23 

certified, you’re not supposed to have your cell phone out for 24 

use when you’re loading at the rack? 25 
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A I was not using my cell phone, per se, sir. 1 

Q My question is, do you understand that to get certified, 2 

one of the requirements is you have to agree not to use your 3 

cell phone at the rack when you’re loading? 4 

A Yes sir. 5 

Q Okay.   6 

 JUDGE McCARRICK:  And -- go ahead. 7 

Q Now do you have General Counsel’s Exhibit 106 there in 8 

front of you? 9 

A I do, sir. 10 

Q Now do I understand you correctly, Mr. Frazier, that you 11 

are contending that this written warning is simply false? 12 

A No sir, I’m not contending that it’s false. 13 

Q Well, did you use the company’s copy machine to make a 14 

copy for personal use? 15 

A Could you elaborate, what do you mean, copy of what, sir? 16 

A Well why don’t you just look at General Counsel Exhibit 17 

106 and tell me if there is any part under the detail section 18 

of this General Counsel 106 that you believe is incorrect? 19 

A The first sentence is incorrect. 20 

Q The first sentence?  What part of it is incorrect? 21 

A Well maybe it’s not because somebody could have observed 22 

me, but I don’t, I was not making a copy of anything. 23 

Q Okay.  So if someone says that you were using a company 24 

copy machine, to make a copy of a union flyer, that that’s just 25 
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false? 1 

 MS. ALONSO:  Objection.  Improper hypothetical. 2 

 JUDGE McCARRICK:  Overruled. 3 

A Yes, that’s false. 4 

Q Okay.  Prior to the September 23rd verbal warning that you 5 

told us about with Colleen about doing something at the rack, 6 

had you previously been warned about violating the rack rules? 7 

A Not to my recall, no. 8 

Q Okay.  Now in the meeting that you said, where Lynn 9 

Middleton [sic] introduced this person by the name of Evelyn, 10 

then she talked for a few minutes, right? 11 

A Yes sir. 12 

Q Alright.  How long was her part of that meeting?  How long 13 

do you think it lasted? 14 

A Twenty minutes maybe. 15 

Q Okay.  And did I understand you to say that she talked 16 

about how collective bargaining works? 17 

A Yeah, she made reference to a, some sort of a thing where 18 

you could get out of the union and, but she had experience with 19 

collective bargaining. 20 

Q Okay.  And did she explain how collective bargaining works 21 

where if you’re engaged in collective bargaining, you don’t 22 

know what the outcome is gonna be, you might wind up with more, 23 

less or the same? 24 

 MS. ALONSO:  Objection.  Compound. 25 
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 JUDGE McCARRICK:  Overruled. 1 

A Yeah, she said you probably would run the, probably would 2 

end up with less than what you started out with. 3 

Q But did she say -- did she say --  4 

 JUDGE McCARRICK:  But that’s not responsive to the 5 

question.  The question is, did she say you could end up with 6 

more, less or the same, did she say that in one, in one 7 

sentence? 8 

 WITNESS:  No, she never mentioned the word more. 9 

 JUDGE McCARRICK:  Did she mention less? 10 

 WITNESS:  Less, yes. 11 

 JUDGE McCARRICK:  Did she say the same? 12 

 WITNESS:  Same or less. 13 

Q Did you record this meeting? 14 

A No sir. 15 

Q Okay.  Now you said you had some meetings at the Aztec 16 

Public Library? 17 

A Yes sir. 18 

Q The General Counsel Exhibit -- 19 

 MR. HIGH:  Well I thought I had it out, Your Honor, I 20 

don’t, excuse me one moment. 21 

 JUDGE McCARRICK:  Uh-huh. 22 

 MR. HIGH:  I think it’s 37.   23 

 JUDGE McCARRICK:  It may be 38. 24 

 MR. HIGH:  It’s 38, yes. 25 
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Q Now do you have 38 in front of you there, Mr. Frazier? 1 

A Let me check here.  Yes, I do. 2 

Q Okay.  Good.  Now the meeting, the place of the building 3 

that’s referred to in General Counsel Exhibit 38, that meeting 4 

is to be held where? 5 

A The Aztec Public Library at 319 South Ash, Aztec, New 6 

Mexico. 7 

Q Now that’s the same place that you attended these seven or 8 

eight meetings, is it not? 9 

A Yes, it is. 10 

Q Did you reproduce for distribution General Counsel Exhibit 11 

38? 12 

A I did not. 13 

Q Okay.  Now look in front of you there, please, sir, at 14 

General Counsel Exhibit 23.  Do you have that one in front of 15 

you? 16 

A I do. 17 

Q Is it your testimony, Mr. Frazier, that you simply were 18 

not notified of this meeting with Lynn Milton? 19 

A That is correct. 20 

Q Well if I understand it correctly, and I’m, I hope I’m 21 

clear, but I may not be on these dates.  But as I understand 22 

it, on January 25th, you were told by Ruby to do something, 23 

right? 24 

A No, I was not told, she asked a question. 25 
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Q Well if I understand it correctly, didn’t, how did, when 1 

did Ruby first contact you about a possible meeting with Lynn 2 

Milton? 3 

A That would have been the 25th, the night of the 25th. 4 

Q January 25th? 5 

A Yes sir. 6 

Q About what time? 7 

A It would be after 6:00 o’clock, p.m. 8 

Q And where were you when Ruby first contacted you? 9 

A I was leaving the drivers’ room, the main office in 10 

Bloomfield. 11 

Q And is that the, where was Ruby at the time? 12 

A She was in the dispatcher’s office. 13 

Q And how did she contact you? 14 

A Just talked through the glass. 15 

Q And tell me again what, what it was that Ruby said to you?  16 

What words you heard with your own ears that Ruby spoke. 17 

A She asked if I was gonna go to the meeting tonight with 18 

Lynn Milton. 19 

Q Alright.  Did you know anything about a meeting with Lynn 20 

Milton that night? 21 

A No, I did not. 22 

Q You had not been told to meet with Lynn Milton that day? 23 

A I had not been told to meet with Lynn Milton at any 24 

specific time. 25 
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Q Well, you knew what that meeting was about, didn’t you? 1 

A I had a vague understanding of what it was and --  2 

Q Well didn’t you tell Ruby that you weren’t going to meet 3 

with Lynn Milton because you had heard what it was about and it 4 

was a bunch of BS? 5 

A I told her that I was off the clock and I told her that I 6 

had heard that it was a bunch of BS that I wouldn’t care for 7 

anyway. 8 

Q Well you knew then that there was a meeting scheduled or 9 

you wouldn’t have called it a bunch of BS, right? 10 

A No sir, I didn’t know there was a meeting scheduled with 11 

me at a specific time. 12 

Q Well you knew there was a meeting to talk about something 13 

that you characterized as BS?  You may not have known when, but 14 

you knew there was a meeting to talk about something you 15 

believed was BS, correct? 16 

A That is correct, yes. 17 

Q Did you ask Ruby when am I suppose to meet with Lynn? 18 

A No, I did not. 19 

Q You just left, didn’t you? 20 

A I was off the clock, sir. 21 

Q And what was the next communication you had about a 22 

possible meeting with Lynn Milton after this conversation with 23 

Ruby on January 25th around 6:00 p.m.? 24 

A It would have been the next morning when I was dispatched 25 
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and on my way to Albuquerque, approximately 5:45 a.m., I 1 

believe. 2 

Q Alright.  And that’s when you’re in the truck, you’re on 3 

the highway, you’re headed out? 4 

A Yes sir, I was already south of Bloomfield. 5 

Q And that’s when you were notified through Qualcomm, turn 6 

around and come back? 7 

A I was notified to call Lynn Milton. 8 

Q The what? 9 

A To call him. 10 

Q Through Qualcomm? 11 

A Yes, so I did. 12 

Q You pulled over and called him on your cell phone? 13 

A Yes sir, I stopped the truck and called him on my cell 14 

phone. 15 

Q Alright.  Did you have, did you say you did or did not 16 

have voicemail on your cell phone? 17 

A Voicemail?  I have voicemail, yes sir. 18 

Q Okay.  And tell me about this conversation with Lynn.  19 

When you pulled off the side of the road, and what time did you 20 

say this was? 21 

A It was approximately 5:45 a.m., sir. 22 

Q 5:45 a.m., now is that when, is that when you pulled off 23 

the road? 24 

A Yes, I believe it was. 25 
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Q Alright.  So the Qualcomm message would have been a --  1 

A About 5:30. 2 

Q Okay.  About 5:30.  Okay.  So you get this message through 3 

Qualcomm to call in? 4 

A Yes, to me, I think, I believe it said I need to meet with 5 

Lynn. 6 

Q Okay.  So you pulled off --  7 

A And I called Lynn. 8 

Q -- and called Lynn Milton? 9 

A Yes sir. 10 

Q Alright.  Tell me what words you spoke to him and what 11 

words he spoke back to you around, this would be around 5:45 12 

a.m. on January 26th? 13 

A I believe I said, “Good morning, Lynn, how are you doing, 14 

what do you need?”  And he said he needs to see me about the 15 

meeting, the bonus meetings. 16 

Q Alright.  And anything else you recall Mr. Middleton [sic] 17 

saying? 18 

A No, I just said okay. 19 

Q Alright.  What did you tell him? 20 

A I’ll turn around and come back. 21 

Q Okay.  And you got back into the terminal about what time? 22 

A It was 5:45, it should have been close to around 6:00, 23 

6:00 a.m. 24 

Q Alright.  And what did you do when you got back to the 25 
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terminal? 1 

A I went looking for Mr. Lynn Milton. 2 

Q Did you find him? 3 

A No sir. 4 

Q Then what did you do? 5 

A I found Rusty Royce and asked him where Lynn was. 6 

Q Okay. 7 

A And he told me he was in a meeting and have a seat and 8 

he’ll get to me. 9 

Q Alright.  Then what did you do? 10 

A I waited. 11 

Q Alright.  How long did you wait? 12 

A Oh, it wasn’t more than ten minutes or so, I imagine. 13 

Q Alright.  And what happened after ten minutes? 14 

A Lynn came in and said he was ready to see me. 15 

Q Alright.  And then did you meet with Lynn Milton? 16 

A Yes, I met with Lynn and the others. 17 

Q And is that when they went over the safety bonus program, 18 

safety performance plan? 19 

A Yes sir.  Yes sir. 20 

Q Okay.  Now do you feel like you were at any time 21 

insubordinate in all of this going on? 22 

A No sir. 23 

Q Okay.  Did you tell that to the people in that meeting? 24 

A I told them that I did not receive any messages, no, and 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1398 

 

that Ruby did not tell me the night before to be there at 6:00 1 

a.m. in the morning. 2 

Q Did you receive a memo in your box from Lynn Milton giving 3 

you a time to be at this meeting? 4 

A I received a memo, but I do not recall it specifying a 5 

time for a meeting. 6 

Q Alright.  Are, are you, is that something you just don’t 7 

recall or are you saying it did not specify a time? 8 

A I do not remember it specifying a time. 9 

Q Okay.   10 

A If there was a time, I would have been there, sir. 11 

Q And you, then it’s your testimony that on January 25th, 12 

Ruby did not tell you to either go to the meeting with Lynn 13 

that night or be there at 6:00 a.m. the next morning? 14 

A That is correct. 15 

 JUDGE McCARRICK:  I think we have the dates off here by a 16 

day.  It appears that General Counsel’s 23, the performance 17 

discussion record reflects that on January 26th Ruby told him. 18 

 MR. HIGH:  Thank you, Your Honor. 19 

 JUDGE McCARRICK:  So I think we’re a day, I think we’re a 20 

day off here.  The witness testified it was the 26th also, I 21 

believe. 22 

 MR. HIGH:  Okay.  Thank you.   23 

Q Now was there ever a time, Mr. Frazier, where you 24 

complained to someone at the company that you felt like you 25 
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were being harassed by your co-workers? 1 

A Could you define someone, please?  A fellow worker, a 2 

supervisor? 3 

Q A supervisor, a manager, HR. 4 

A No sir, I don’t believe I did. 5 

Q Did you ever complain to Colleen Redfearn that you felt 6 

like people were harassing you because they put something in 7 

your mailbox? 8 

A Oh, yes, speaking to that specific incident, yes. 9 

Q Alright.  You understand what I’m talking about? 10 

A Yes sir, I understand what you’re talking about well. 11 

Q Okay.  What happened? 12 

A There was an incident --  13 

 JUDGE McCARRICK:  Let’s get, let’s get some foundation for 14 

when this all occurred. 15 

Q When did this incident occur, Mr. Frazier? 16 

A I would have to check my notes. 17 

Q Can you give us a month or about when it was? 18 

A Oh, my memory is not too good, I would have to check my 19 

notes, sir. 20 

Q Do you know what year it was? 21 

A Yes sir, it was --  22 

Q What year was it? 23 

A It was this year, 2012. 24 

Q Okay. 25 
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 JUDGE McCARRICK:  Do you know about how long ago? 1 

 WITNESS:  It was, it was warm, that’s all I can tell you, 2 

sir.  If I can just look at my notes, I --  3 

 JUDGE McCARRICK:  Well we’re just trying to test your 4 

recollection here, sir. 5 

 WITNESS:  Yes sir, I’m not very good on dates. 6 

 JUDGE McCARRICK:  But can you tell me about how many 7 

months ago it was? 8 

 WITNESS:  I would say within the last six months. 9 

 MR. HIGH:  Your Honor, may I show the witness his 10 

affidavit? 11 

 JUDGE McCARRICK:  You may. 12 

 MR. HIGH:  Or his statement? 13 

 MS. ALONSO:  Charlie, what are you approaching with?  14 

Okay.   15 

Q Mr. Frazier, I’m going to show you a document that, I’m 16 

going to ask you, is that your signature on this document? 17 

A Yes, it is. 18 

Q Alright.  Take a minute and look at that and then tell me 19 

if that refreshes your recollection as to the date about the 20 

incident where you believe someone was harassing you. 21 

A Yes sir.  It does, it was before November 17th. 22 

Q Okay.  Of what year? 23 

A 2011. 24 

Q Alright.  Now tell us what happened that caused you to 25 
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complain about this incident? 1 

A I came to work in the morning and my mailbox was open, no 2 

key in the mailbox, it was open, and inside was a bunch of 3 

shredded up union literature. 4 

Q Union material? 5 

A Yes sir. 6 

Q And this was pro-union stuff? 7 

A Yes sir. 8 

Q Okay.  And are those mailboxes normally kept locked? 9 

A Yes sir. 10 

Q And who has a key? 11 

A Usually the box holder has a key. 12 

Q And that’s you? 13 

A Yes sir. 14 

Q Do you know how yours happened to be open? 15 

A No sir, I, there’s only two ways I think you can get into 16 

the mailbox.   17 

Q Alright.  And did you complain to someone or report to 18 

someone that you felt like someone was harassing you by this 19 

incident? 20 

A Yes sir. 21 

Q And who did you go to? 22 

A I called up Colleen Redfearn. 23 

Q Alright.  And tell me what you said to her and what she 24 

said to you. 25 
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A I told her basically that, you know, this is what I found 1 

and I feel it’s a threat. 2 

Q And what did she say to back to you? 3 

A She seemed very concerned and said she would get right on 4 

investigating it. 5 

Q Did she do anything? 6 

 MS. ALONSO:  Objection.  Calls for speculation. 7 

 JUDGE McCARRICK:  Overruled. 8 

A Whether she did or not, I don’t know, sir. 9 

Q Did she ever report back to you on whether or not she had 10 

done anything? 11 

A She did not report back to me.  I had to go and ask her. 12 

Q Alright.  Tell me what you said to her and what she said 13 

to you when you went back to her. 14 

A I asked her, you know, what she found out, who did it and 15 

she said they don’t know. 16 

Q Were you satisfied with what she had done to try to find 17 

out who had done that? 18 

A Basically, yes, but I do not know what she did do to 19 

investigate. 20 

Q Alright, Mr. Frazier, I’m gonna ask you now if you would, 21 

please sir, to turn on your cell phone. 22 

 JUDGE McCARRICK:  You want to approach? 23 

 MS. ALONSO:  Sure, Your Honor. 24 

A It will take a while to warm up. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1403 

 

Q It’s got to warm up? 1 

A I think it has vacuum tubes in it.  And by the way, text 2 

message cost me twenty-five cents apiece. 3 

 MR. HIGH:  Are we off the record? 4 

 JUDGE McCARRICK:  We’re on the record. 5 

 MS. ALONSO:  Okay.  So his phone came on and it shows 6 

16:48. 7 

 WITNESS:  It’s just the time. 8 

 MS. ALONSO:  Uh-huh. 9 

 JUDGE McCARRICK:  Okay.  That’s 4:48 p.m.  And that 10 

simply, I’m not sure what that’s reflecting, just reflecting 11 

the current time? 12 

 MS. ALONSO:  Yeah, that’s the current time that the phone 13 

came back on.   14 

 WITNESS:  But was the calculator, I have a voicemail. 15 

Q Do you have any text messages? 16 

A Let me check.  No.  I’m showing no new text messages. 17 

Q None whatsoever? 18 

A I just have old ones on there. 19 

 MS. ALONSO:  Charlie, what’s your phone number? 20 

 MR. HIGH:  915-204-4050. 21 

 MS. ALONSO:  Okay.   22 

A Okay.  That’s the inbox. 23 

 MS. ALONSO:  Okay. 24 

 JUDGE McCARRICK:  Did it display, is it displaying any 25 
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messages? 1 

 MS. ALONSO:  It is, but not one with a 915 area code.  I 2 

think you’re going into his other text messages. 3 

Q And your number is 505-330-6905? 4 

A Yes sir. 5 

 MS. ALONSO:  So that, and that, he at least at this, at 6 

16:51, a text message from 915, with a 915 area code did not 7 

appear. 8 

 JUDGE McCARRICK:  Okay.  It’s ten till, well, obviously 9 

it’s ten to five, nine to five, depending on which clock you’re 10 

looking at.  Do you still have additional examination of the 11 

witness? 12 

 MR. HIGH:  Not at this time, Your Honor. 13 

 JUDGE McCARRICK:  Any redirect? 14 

 MS. ALONSO:  Yes, Your Honor. 15 

 JUDGE McCARRICK:  Alright.  We’ll defer that till 16 

tomorrow. 17 

 MS. ALONSO:  Okay. 18 

 JUDGE McCARRICK:  Mr. Frazier can bring his cell phone 19 

back --  20 

 MS. ALONSO:  Sure. 21 

 JUDGE McCARRICK:  -- at that time and we’ll see if 22 

anything has reached it. 23 

 MR. HIGH:  Could we ask that he make sure he doesn’t 24 

delete it if he gets it later on? 25 
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 JUDGE McCARRICK:  Well --  1 

 WITNESS:  I’ll be on my honor, Your Honor. 2 

 JUDGE McCARRICK:  Clearly, okay, clearly.  Alright.  We’ll 3 

be back on the record tomorrow morning at 9:00 o’clock.  We’ll 4 

run till around 11 tomorrow and then we’ll recess until June.  5 

We’ll be off the record. 6 

(Off the record) 7 

 (Whereupon, the hearing in the above-entitled matter was 8 

adjourned until Friday, May 4, 2012) 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

   25 
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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 

    
___________________________________         
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 
 

 
 The above-entitled matter came on for further trial 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at Second Floor Courtroom, U.S. 

Courthouse, 421 Gold Southwest, Albuquerque, New Mexico, on 

Friday, May 4, 2012, at 9:00 a.m. 
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A P P E A R A N C E S 
 1 
 2 

On Behalf of Counsel for General Counsel:  3 
 4 
 JOHN GIANNOPOULOS, ESQ. 5 
 National Labor Relations Board-Region 28 6 
 2600 North Central, Suite 1400 7 
 Phoenix, Arizona  85004-3099 8 
 Tel:  (602) 640-2090 9 
 Fax:  (602) 640-2178   10 
  11 
 SOPHIA ALONSO, ESQ. 12 
 National Labor Relations Board-Region 28 13 
 421 Gold Avenue Southwest, Suite 310 14 
 Albuquerque, New Mexico  87102 15 
 Tel:  (505) 248-5125 16 
 Fax:  (505) 248-5134 17 
 18 
 19 
On Behalf of the Respondent: 20 
 21 
 CHARLES C. HIGH, JR., ESQ. 22 
 Kemp Smith, LLP 23 
 221 North Kansas, Suite 1700 24 
 El Paso, Texas  79901-1441 25 
 Tel:  (915) 533-4424 26 
 Fax:  (915) 546-5360 27 
 28 
On Behalf of Charging Party: 29 
  30 
 MOISES L. ORTEGA, President/Organizer 31 

International Brotherhood of Teamsters  32 
4269 Balloon Park Road, Northeast 33 
Albuquerque, New Mexico  87109 34 
Tel:  (505) 344-1925 35 
Fax:  (505) 344-1925 36 

 37 
38 
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I N D E X 1 
                                                     VOIR   CRT 2 
WITNESS          DIRECT   CROSS   REDIRECT  RECROSS  DIRE  EXAM 3 
 4 
Obie Frazier      ---      ---      1412       1423   ---   --- 5 
(Recalled)                          1428 6 
                                             7 
 8 
Wendell Haggerty  1429     1433     1434       ---    ---   --- 9 
 10 
Gustavo Gonzalez  1435     1440     1447 11 
                   12 
                                                       13 
                                                      14 
 15 

 16 
 17 

18 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1409 

 

EXHIBITS 1 
 2 
EXHIBIT                          IDENTIFIED       IN EVIDENCE 3 
 4 
General Counsel 5 
  134                               1447            (rejected) 6 
 7 
Respondent 8 
   11                               1410              1411    9 
 10 
 11 
        12 

13 
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P R O C E E D I N G S 1 

JUDGE JOHN J. McCARRICK:  On the record. 2 

This is a preliminary 3 

This is a continued hearing in the matter of Western 4 

Refining Wholesale, Inc., et al, Cases 28-CA-067703, et al.  5 

Most of the parties are the same with the exception of the 6 

Charging Party.  We have Mr. Kevin Pohl, business agent for 7 

Local 492, substituting today for Mr. Ortega. 8 

Are there any preliminaries we should discuss before we 9 

continue testimony? 10 

MR. HIGH:  We have a few, Your Honor. 11 

JUDGE McCARRICK:  Okay. 12 

MR. HIGH:  We would to introduce and include in the record 13 

as Respondent’s Exhibit No. 11.  It’s Respondent’s response to 14 

Charging Party’s petition to revoke the subpoena.  We’d like to 15 

include that in the record as R 11. 16 

(Respondent Exhibit 11 marked for identification) 17 

JUDGE McCARRICK:  Okay, that’s fine.   18 

(Long pause) 19 

JUDGE McCARRICK:  We’ll have to get copies of that to Ms. 20 

Dawley.  I don’t think I have --  21 

COURT REPORTER:  I have them.   22 

JUDGE McCARRICK:  You have copies, ma’am? 23 

COURT REPORTER:  Yes. 24 

JUDGE McCARRICK:  Okay.  Respondent’s 11 is received. 25 
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(Respondent Exhibit 11 received into evidence) 1 

 MR. HIGH:  And I’d like to correct a misstatement that I 2 

made yesterday.  My iPad service is with AT&T, but my cell 3 

phone is with Verizon.  I think I incorrectly said yesterday it 4 

was AT&T. 5 

 JUDGE McCARRICK:  I believe you did, yeah. 6 

 MR. HIGH:  But it is actually with Verizon. 7 

 JUDGE McCARRICK:  Alright.  Anything else? 8 

 MR. HIGH:  I think we’re ready to go. 9 

MR. GIANNOPOULOS:  Your Honor, one preliminary matter from 10 

the General Counsel, we’d like to just get an idea on the 11 

record as to when we might expect the second set of subpoenaed 12 

documents.  I just don’t want to be faced with the position 13 

that it’s the weekend before the hearing starts and I get three 14 

boxes of documents and -- you know, I can’t --  15 

JUDGE McCARRICK:  I realize -- well --  16 

MR. GIANNOPOULOS:  Just an estimation would be good. 17 

MR. HIGH:  I can say I’ll have them probably next week. 18 

MR. GIANNOPOULOS:  Great. 19 

MR. HIGH:  I’m pretty far along. 20 

MR. GIANNOPOULOS:  Okay, great.  Thank you.   21 

JUDGE McCARRICK:  Very good. 22 

MR. HIGH:  So it should be before the end of next week. 23 

JUDGE McCARRICK:  Excellent.  That’ll facilitate moving 24 

the case along.  Anything else, Mr. Giannopoulos?   25 
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MR. GIANNOPOULOS:  No, thank you, Your Honor. 1 

JUDGE McCARRICK:  Alright.  Why don’t we bring in Mr. 2 

Frazier and continue with his examination?   3 

(Long pause) 4 

Whereupon,  5 

OBIE FRAZIER 6 

was recalled as a witness, by and on behalf of the General 7 

Counsel, and having been previously duly sworn, was examined 8 

and testified as follows:  9 

 JUDGE McCARRICK:  Is this redirect at this point? 10 

 MS. ALONSO:  It is, Your Honor.   11 

 JUDGE McCARRICK:  Mr. Frazier is taking the stand.  I’ll 12 

remind you, Mr. Frazier, you’re still under oath. 13 

 WITNESS:  Yes, sir. 14 

 JUDGE McCARRICK:  Do we want to deal with the cell phone 15 

issue, the text, before we do testimony, see if anything’s 16 

shown up on --  17 

 MS. ALONSO:  Yes, Your Honor. 18 

 JUDGE McCARRICK:  -- Mr. Frazier’s cell phone? 19 

 MS. ALONSO:  I was actually going to begin with that.    20 

REDIRECT EXAMINATION 21 

Q BY MS. ALONSO:  Mr. Frazier, yesterday, Mr. High sent you 22 

a text message. 23 

A Yes, ma’am. 24 

Q Do you have some type of a notification set on your phone 25 
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to receive -- or when you receive these text messages? 1 

A Yes, usually it’s a tone. 2 

Q Did you have that set yesterday? 3 

A Yes. 4 

Q When did you hear a notification after you turned on your 5 

phone? 6 

A I believe it was -- what time did we quit here?  I believe 7 

it was about ten until 5:00. 8 

Q Did you receive the text messages that Mr. High sent you? 9 

A I received some texts, I didn’t open them. 10 

Q Okay. 11 

 MS. ALONSO:  I would like to do that now. 12 

 JUDGE McCARRICK:  Why don’t counsel approach and you can 13 

all look at the cell phone?   14 

Q You take us to the text messages. 15 

A Okay.  You can scroll up and down, press the center button 16 

to open them.   17 

Q Okay.  So, there is a text message from phone number (915) 18 

204-4050.  It reads, “Test to see if delay if phone turned 19 

off.”  The sender is, again, phone number (915) 204-4050.  20 

Received at 16:00 hours on May 3rd, 2012. 21 

 JUDGE McCARRICK:  At 16:00?   22 

 MS. ALONSO:  16:00, right.  16:00 --  23 

 WITNESS:  4:00. 24 

 JUDGE McCARRICK:  Yeah, 4:00. 25 
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 MS. ALONSO:  And nine seconds.   1 

 JUDGE McCARRICK:  That was before it was sent.  Was that 2 

your phone number there, Mr. High? 3 

 MR. HIGH:  It is. 4 

 JUDGE McCARRICK:  91 --  5 

 MR. HIGH:  (915) 204-4050. 6 

 JUDGE McCARRICK:  I promise I won’t call. 7 

 MR. HIGH:  The second one, what time --  8 

 MS. ALONSO:  The second one is the test 2 text message, 9 

same sender, phone number (915) 204-4050.  That’s received at 10 

16:00:15 on May 3rd, 2012.  Currently the time on the phone is 11 

9:16. 12 

 JUDGE McCARRICK:  Which is roughly current time, according 13 

to our somewhat problematic clock on the back of the wall.  14 

Okay, I don’t understand how it was received before it was 15 

sent.  I’m wondering, is El Paso on Mountain or Central?   16 

 WITNESS:  Mountain. 17 

 MR. HIGH:  Same time as Albuquerque. 18 

 JUDGE McCARRICK:  You have to get further east before you 19 

hit Central?   20 

 MR. HIGH:  Hudspeth County, which is about two hours east. 21 

 JUDGE McCARRICK:  Okay. 22 

 MR. HIGH:  It starts Central Time. 23 

 JUDGE McCARRICK:  Okay.  I don’t understand how that 24 

works, but that’s -- everybody agrees that’s what the cell 25 
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phone shows? 1 

 MS. ALONSO:  Um hum. 2 

 JUDGE McCARRICK:  Alright, continue with the redirect. 3 

 MS. ALONSO:  Okay. 4 

Q BY MS. ALONSO:  Mr. Frazier, when you drive, do you keep 5 

your cell phone on or off? 6 

A It is usually on. 7 

Q Who pays for your cell phone? 8 

A I do. 9 

Q Does the company have a requirement that you maintain a 10 

cell phone? 11 

A Not that I’m aware of, no. 12 

Q Has Western ever required that you maintain a cell phone 13 

for any purpose -- for any work-related purpose? 14 

A No. 15 

Q Yesterday, Mr. High asked you some questions about dates 16 

on -- the dates of the incidents that occurred in January when 17 

you were scheduled to attend a safety meeting. 18 

A Yes, ma’am. 19 

Q Can you go ahead and turn to that text message from Lynn 20 

Milton? 21 

A Okay.  22 

 JUDGE McCARRICK:  Again, do counsel want to approach?  I 23 

don’t think you’ve observed this at this point. 24 

 MR. HIGH:  I have not. 25 
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 JUDGE McCARRICK:  Yeah, I don’t think anyone has seen this 1 

one yet.   2 

Q This is a text message from Lynn Milton and this was 3 

received at 9:12:50 on January 27th, 2012.  That is the same 4 

text message that we read into the record yesterday that 5 

states, “Obie, please come in at 6:00 in the morning.  We want 6 

to go over the new safety program with you.  This will take 7 

about 20 minutes” --  8 

 JUDGE McCARRICK:  Okay, I think we’ve got that in the 9 

record. 10 

 MS. ALONSO:  Um hum. 11 

Q Now, I’m going to hand you what’s been marked as General 12 

Counsel’s Exhibit 23.  Obie, I would like to use that text 13 

message.  Now, from the date -- the day that you received the 14 

text message, when did you have that conversation with Ruby in 15 

relation to the date that you received the text message? 16 

A I had the conversation with Ruby the -- it would’ve been 17 

the day before. 18 

Q Okay, so that would be January 26th? 19 

A Yes. 20 

Q That’s the conversation where Ruby asked you about the 21 

safety meeting? 22 

A Yes. 23 

Q In relation to the date you received this text message, 24 

when did you meet with Pam Scott, Tony Smith and Catherine 25 
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Valdez about the driver safety program? 1 

A That the morning of the 26th.  I believe it was before 2 

7:00. 3 

Q So in relation to the date -- when you received the text 4 

message --  5 

A Yes, ma’am. 6 

Q -- did you -- in relation to that text message, when did 7 

you have the meeting with Pam Scott, Tony Smith and Catherine 8 

Valdez? 9 

A About two hours before. 10 

Q On that same date? 11 

A Yes, ma’am. 12 

Q And that’s the 27th? 13 

A Yes. 14 

Q Okay.  In relation to the text message, when did you have 15 

a meeting with Rusty Royce and Catherine Valdez where you were 16 

given General Counsel’s Exhibit 23? 17 

A That would be the next day. 18 

Q And that would be January the 28th? 19 

A Yes.  It says 27th on there. 20 

Q But you had the meeting with her the following day?  Okay. 21 

 JUDGE McCARRICK:  1/28? 22 

 WITNESS:  Yes. 23 

 JUDGE McCARRICK:  And that’s when you received General 24 

Counsel’s 23? 25 
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 WITNESS:  Yes. 1 

 JUDGE McCARRICK:  You met with Ms. Scott on that day?  2 

Who’d you meet with on that day? 3 

 WITNESS:  I met with Mr. Rusty Royce and Ms. Cathy Valdez. 4 

 JUDGE McCARRICK:  Okay.     5 

Q You were also asked -- yesterday, Mr. High also asked you 6 

some questions about training. 7 

 JUDGE McCARRICK:  Let me back up here.  You met with Tony 8 

Smith, Ms. Scott, Ms. -- regarding the safety program. 9 

 MS. ALONSO:  Um hum. 10 

 JUDGE McCARRICK:  Okay.  Who did you meet with regarding 11 

the safety program? 12 

 WITNESS:  The safety program was with Tony Smith, Pam 13 

Scott, Lynn Milton and Cathy Valdez all attended. 14 

 JUDGE McCARRICK:  Okay.  That was the 26th about what 15 

time? 16 

 WITNESS:  I believe it was pretty close to around 7:00. 17 

 JUDGE McCARRICK:  In the morning? 18 

 WITNESS:  Yes, sir. 19 

 JUDGE McCARRICK:  When did you meet with Ms. Scott about 20 

the Ruby -- what’s her name, Ruby --  21 

 WITNESS:  That was during the safety meeting she brought 22 

that up -- not the safety meeting, but the bonus meeting. 23 

 JUDGE McCARRICK:  Did this meeting continue or was there a 24 

break? 25 
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 WITNESS:  It continued.  She just mentioned that -- she 1 

told me that I was supposed go there. 2 

 JUDGE McCARRICK:  This is when Ms. Scott accused you of -- 3 

supposed to be at a meeting with Lynn Milton? 4 

 WITNESS:  Yes, Lynn Milton was the bonus meeting. 5 

 JUDGE McCARRICK:  You were supposed to be there at 6:00? 6 

 WITNESS:  Yes. 7 

 JUDGE McCARRICK:  You were accused -- it was stated that 8 

Ruby had told you --  9 

 WITNESS:  Yes, sir. 10 

 JUDGE McCARRICK:  -- to be there at 6:00?  So that was a 11 

continuation of a safety meeting? 12 

 WITNESS:  The bonus meeting. 13 

 JUDGE McCARRICK:  Well, actually, one meeting led into a 14 

separate subject? 15 

 WITNESS:  It started out that she first accused me of --  16 

 JUDGE McCARRICK:  No, no, no, what I’m trying to get at, 17 

when you first met at 7:00 with Mr. Smith, Mr. Milton, Mr. 18 

Scott and Ms. Valdez, is it correct that you first talked about 19 

the new safety program on the 26th at 7:00?  20 

 WITNESS:  We first talked about me missing the meeting, 21 

and then we went into the bonus program.   22 

 JUDGE McCARRICK:  So when it was stated that Ruby told you 23 

to be at a meeting at 6:00 a.m., that was the first thing that 24 

happened on the 26th at 7:00? 25 
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 WITNESS:  Yes, I was supposed to have been there at 6:00. 1 

 JUDGE McCARRICK:  Then Mr. Tony Smith explained the new 2 

safety program --  3 

 WITNESS:  Yes, sir. 4 

 JUDGE McCARRICK:  -- with all the point and so forth? 5 

 WITNESS:  Yes, sir. 6 

 JUDGE McCARRICK:  Okay. 7 

 WITNESS:  At that time also, Mr. Milton told me he had 8 

sent me the text the night before. 9 

 JUDGE McCARRICK:  Okay.   10 

CONTINUED REDIRECT EXAMINATION 11 

Q BY MS. ALONSO:  To clarify, though, because we’re using 12 

different, the date that you had the meeting that you just 13 

reviewed with the judge, did you receive the text message that 14 

same day? 15 

A Yes, I did. 16 

Q Okay, so that would be the 27th? 17 

A Yes. 18 

Q Okay.  In relation to that text message, when did you 19 

speak with Ruby? 20 

 JUDGE McCARRICK:  I’m confused all over again.  I thought 21 

this all occurred on the 26th. 22 

 MS. ALONSO:  He -- the --  23 

 JUDGE McCARRICK:  What happened on the 26th? 24 

 MS. ALONSO:  Okay.   25 
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Q In relation to the date of the text message, when did you 1 

have that conversation with Ruby where you said the word -- or 2 

you said BS?  Was that --  3 

A In relation to the date on the text message, it would be 4 

the day before. 5 

Q Okay.   6 

A The 26th. 7 

Q What time did you have that conversation with --  8 

A Approximately 6:00 p.m. 9 

Q In relation to the text message, when were you called in 10 

for that other meeting with Rusty Royce and Catherine Valdez? 11 

A In relation to that time, it would’ve been the next day. 12 

Q Okay. 13 

 JUDGE McCARRICK:  Being what? 14 

 WITNESS:  Actually, I think it would’ve been the 28th, but 15 

--  16 

 JUDGE McCARRICK:  Yeah. 17 

 WITNESS:  -- they have a problem with their dates. 18 

 JUDGE McCARRICK:  Yeah.  Again, I’m -- let me see if I can 19 

make this as simple as possible for myself.  I think you only 20 

had one meeting with Mr. Smith, Mr. Milton, Ms. Scott and Ms. 21 

Valdez. 22 

 WITNESS:  Yes, sir. 23 

 JUDGE McCARRICK:  That occurred on the 27th, the day you 24 

received the text? 25 
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 WITNESS:  Yes, yes. 1 

 JUDGE McCARRICK:  Okay.  So your conversation with Ruby, 2 

itself, would’ve been the day before? 3 

 WITNESS:  Yes, sir. 4 

 JUDGE McCARRICK:  On the 28th, you received a warning --  5 

 WITNESS:  Yes. 6 

 JUDGE McCARRICK:  -- received General Counsel’s 23.  You 7 

received -- it actually was dated the 27th, but you actually --  8 

 WITNESS:  Yes. 9 

 JUDGE McCARRICK:  -- received it the next day? 10 

 WITNESS:  They predated, I think. 11 

 JUDGE McCARRICK:  Okay, I think I understand. 12 

 MS. ALONSO:  Okay. 13 

 JUDGE McCARRICK:  Or at least I can make sense of it. 14 

Q BY MS. ALONSO:  Yesterday, Mr. High asked you some 15 

questions about training to access the rack.  In that training, 16 

has Western ever prohibited drivers from using a camera to take 17 

photographs on the rack? 18 

A Not to my knowledge. 19 

Q Does Western have a prohibition on taking photographs at 20 

the rack? 21 

A They could for security reasons, I’m not sure. 22 

Q Do you --  23 

A I have no knowledge of it, no. 24 

Q Okay.  Are you aware of any federal regulation that 25 
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prohibits from using -- or taking photographs on the rack? 1 

A I am not. 2 

 MS. ALONSO:  No further redirect, Your Honor.  3 

 JUDGE McCARRICK:  Re-cross? 4 

 MR. HIGH:  Yes. 5 

RECROSS-EXAMINATION 6 

Q BY MR. HIGH:  Good morning, Mr. Frazier. 7 

A Good morning, sir. 8 

Q I want to go back to these dates.  On January the 26th is 9 

when you had the conversation with Ruby? 10 

A Yes, sir. 11 

Q Before you had the conversation with Ruby, she had tried 12 

to call you on your cell phone, hadn’t she? 13 

A I don’t think so. 14 

Q You don’t have any recollection of Ruby calling you on 15 

your cell phone and saying, “Come see me?” 16 

A No. 17 

Q Okay. 18 

 MR. HIGH:  May I approach the witness, Your Honor? 19 

 MS. ALONSO:  Charlie, what are you approaching with?  20 

Okay. 21 

Q Mr. Frazier, I want to show you a document here --  22 

 MR. GIANNOPOULOS:  Could we have one second, Your Honor, 23 

to pull a copy of our documents?   24 

 JUDGE McCARRICK:  Yeah. 25 
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(Long pause) 1 

 MS. ALONSO:  Ready. 2 

Q Mr. Frazier, I’m going to show you a document.  The top of 3 

it says Statement of Obie Frazier. 4 

A Yes, sir. 5 

Q Does that have your signature on it? 6 

A It does. 7 

Q Did you write that? 8 

A I believe I did. 9 

Q Alright.  Would you take a few minutes and just read that 10 

to yourself, not aloud?  Just take a few minutes and read it. 11 

A Okay, yes. 12 

Q You’ve had a chance to read it? 13 

A Yes. 14 

Q No, just read it to yourself. 15 

A Okay. 16 

Q You had a chance to read it? 17 

 JUDGE McCARRICK:  I’m sorry, what’s the date of that? 18 

 WITNESS:  27th. 19 

 MR. GIANNOPOULOS:  Your Honor --  20 

 JUDGE McCARRICK:  Hang on, I just want to know the date. 21 

 MR. HIGH:  27 Jan. ’12.   22 

 JUDGE McCARRICK:  Okay. 23 

 MR. HIGH:  It’s written in the top right. 24 

Q Now, I --  25 
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 MS. ALONSO:  Objection, Your Honor.  I don’t understand 1 

what Mr. High is trying to do, if he is trying to refresh his 2 

recollection.  If so, that’s an improper use of the document.   3 

 JUDGE McCARRICK:  I’m not sure what Mr. High is using the 4 

document for, let’s let him attempt to show us. 5 

Q Mr. Frazier, after looking at the document I just showed 6 

you, does that refresh your recollection? 7 

 MS. ALONSO:  objection, improper use of the document.  The 8 

witness had not exhausted his memory.   9 

 JUDGE McCARRICK:  I disagree.  I think a sufficient 10 

showing has been made that he wasn’t aware of --  11 

 MS. ALONSO:  Your Honor, the question was if Ruby called 12 

him and he said no.  There’s nothing in the document that says 13 

that Ruby called him. 14 

 MR. HIGH:  Excuse me, Your Honor, if we’re going to do 15 

this, could we excuse the witness?  The speaking objection 16 

here, they’re simply coaching the witness and I object to that. 17 

 MR. GIANNOPOULOS:  As is an improper use of the document 18 

to refresh recollection. 19 

 MR. HIGH:  Your Honor, two lawyers at a time.  Let me just 20 

deal with one please. 21 

 JUDGE McCARRICK:  Yeah, I agree.  The witness said he had 22 

no recollection -- or actually, he didn’t say he had no 23 

recollection, he said he didn’t get a phone call.  It can be 24 

used to impeach, I don’t think it can be used to refresh 25 
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recollection because the witness is indicating he never got 1 

such a call.   2 

 MS. ALONSO:  Your Honor, the statement does not -- there’s 3 

nothing in the statement that says --  4 

 JUDGE McCARRICK:  Well, that’s why the way I like to have 5 

impeachment done is to have the statement read in, and then I 6 

can rule on whether I believe it’s within the impeachment 7 

exception to the hearsay rule. 8 

 MR. HIGH:  That’s fine.  I will offer this as a prior 9 

inconsistent statement. 10 

 JUDGE McCARRICK:  Why don’t you read in the section, if 11 

you can, that you believe is a prior inconsistent statement? 12 

 MR. HIGH:  Okay. 13 

 JUDGE McCARRICK:  I don’t want to receive the entire 14 

document.   15 

 MR. HIGH:  Okay. 16 

 JUDGE McCARRICK:  Just that portion that you believe is a 17 

prior inconsistent statement. 18 

 MR. HIGH:  I’ll read from the document, which we offer as 19 

a prior inconsistent statement, “On 26 January 2012 at 3:32 20 

p.m., I received a phone call from dispatch at Western 21 

Refining, Bloomfield, New Mexico.  As I was on the loading rack 22 

at the time, I did not answer and let it go to voicemail.  When 23 

I had a chance to access voicemail, it was from Ruby Smith 24 

asking for a return call.  I was near the yard and at the end 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1427 

 

of my shift and figured I would just drop in and see her.  1 

After I logged off duty for the day, I went and asked her what 2 

she wanted.  She asked me if I was going to meet with my boss 3 

Lynn Milton.  I told her I was already off duty and was going 4 

home.  I also told her that I had heard from other employees 5 

that the meeting were (sic) a lot of BS and I wouldn’t like 6 

what I hear.  She replied that she would tell Lynn.  I then 7 

went home.”     8 

 JUDGE McCARRICK:  Alright.  The document has been offered 9 

as a prior inconsistent statement.  The only portion of it that 10 

I’m going to receive has to deal with the fact that you 11 

received a voice message from Ruby.  The rest of it is not 12 

inconsistent with his existing testimony.  Any objection to the 13 

receipt of that limited portion? 14 

 MS. ALONSO:  No objection, Your Honor. 15 

 JUDGE McCARRICK:  Alright, that limited portion dealing 16 

with the cell phone call going to voicemail from Ruby will be 17 

received as a prior inconsistent statement. 18 

 MR. HIGH:  Thank you, Your Honor.  I will, at this point, 19 

return to counsel for the Acting General Counsel all of the 20 

Jencks Statements that were provided to me. 21 

 JUDGE McCARRICK:  The record will so reflect.  Anything 22 

further in the way of examination of the witness? 23 

 MS. ALONSO:  Yes, Your Honor, just a moment. 24 

(Long pause) 25 
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REDIRECT EXAMINATION 1 

Q BY MS. ALONSO:  Alright, Obie, just -- did you receive a 2 

call from Ruby on the 26th of January 2012? 3 

A I believe I did, yes. 4 

Q Where were you when you received the call? 5 

A I was on the loading rack. 6 

 MS. ALONSO:  No further questions.   7 

 JUDGE McCARRICK:  Anything further? 8 

 MR. HIGH:  We have nothing else, Your Honor. 9 

 JUDGE McCARRICK:  Mr. Frazier, thank you.  You’re free to 10 

step down. 11 

 WITNESS:  Thank you. 12 

(Witness excused) 13 

 JUDGE McCARRICK:  Off the record.     14 

(Off record) 15 

 JUDGE McCARRICK:  Raise your right hand. 16 

Whereupon,  17 

WENDELL HAGGERTY 18 

was called as a witness, by and on behalf of the General 19 

Counsel, and having been duly sworn, was examined and testified 20 

as follows:  21 

 JUDGE McCARRICK:  Please be seated.  Sir, would you state 22 

your name for the record? 23 

 WITNESS:  Wendell Haggerty.   24 

 JUDGE McCARRICK:  Spell your last name, sir. 25 
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 WITNESS:  H-a-g-g-e-r-t-y. 1 

 JUDGE McCARRICK:  Wendell with two L’s? 2 

 WITNESS:  Yes, sir, Your Honor. 3 

 JUDGE McCARRICK:  Mr. Giannopoulos?   4 

 MR. GIANNOPOULOS:  Thank you. 5 

DIRECT EXAMINATION 6 

Q BY MR. GIANNOPOULOS:  Good morning, Mr. Haggerty.   7 

A Morning. 8 

Q Where are you employed? 9 

A Western Refining. 10 

Q In what capacity?  What do you do at Western? 11 

A Driver. 12 

Q What type of driver? 13 

A Fuel hauler. 14 

Q How long have you worked at Western? 15 

A I started at the end of July, this last July, last year. 16 

Q Of 2011? 17 

A Yes, sir. 18 

Q Now, after you started working at Western, did there come 19 

a time when you were called into a meeting with Pamela Scott? 20 

A Yes, sir. 21 

Q Do you recall -- this is a meeting about a comment box.  22 

Do you remember that? 23 

A Yes, sir. 24 

Q Do you recall how long after you started working at 25 
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Western this meeting was? 1 

A It was about my second week there. 2 

Q Where did the meeting take place? 3 

A It was in -- when you walk in, there’s the bathrooms and 4 

then there’s the first office right here on the right hand 5 

side. 6 

Q Who was in that meeting? 7 

A It was me, Eric Burnham, Steve Curtright, Pamela Scott, 8 

and there was another human resource lady that I don’t think is 9 

with us anymore.  I can’t remember her name. 10 

Q Okay.  Why don’t you tell me what happened at that 11 

meeting?  What was said and by who? 12 

A Pamela Scott told me -- she goes, “Wendell, we’re calling 13 

you in her for an investigation on who touched the suggestion 14 

box.”  I said okay.  She goes, “It was brought to my attention 15 

that you were part of a conversation in the drivers’ room where 16 

you heard the name of the person who touched the suggestion 17 

box.”  I said I don’t recall being a part of a conversation 18 

like that in the drivers’ room.  She goes, “Well, somebody told 19 

me that you were there in a group with other drivers discussing 20 

it and you heard the name of who touched the suggestion box.”  21 

I said, “I don’t recall being in any conversation like that in 22 

the drivers’ room.” 23 

 Every time I go in the drivers’ room, I go in and out and 24 

go home.  At that point, she says, “Well, think real hard.”  I 25 
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said, “I’m thinking real hard.  I’m telling you, I was not part 1 

of any conversation like that.  I never heard a name mentioned 2 

who touched the suggestion box.”  She says, “Well, okay, that’s 3 

fine.  Just to let you know that if your name ever comes up 4 

again in this investigation and we find out you weren’t 5 

cooperating, you can be terminated.”  I was like, okay. 6 

Q At anytime in 2011, were you ever part of a conversation 7 

where someone mentioned who took comments from the suggestion 8 

box? 9 

A No, sir. 10 

Q Did anyone ever tell you that Reggie Lemoine took comments 11 

from the suggestion box? 12 

A No, sir. 13 

Q Do you know who took comments from the suggestion box? 14 

A No, sir. 15 

Q Do you know a person named Phillip Payne? 16 

A Yes, sir. 17 

Q Who is Phillip Payne? 18 

A He was a driver, I believe a Gallup driver. 19 

Q Did there ever come a time in 2011 where Phillip Payne 20 

asked you to sign a petition? 21 

A Yes, sir. 22 

Q Do you recall about when that was? 23 

A I think it was around in October sometime. 24 

Q Where did that occur? 25 
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A At the loading rack, the refinery up there in Gallup, in 1 

Ciniza. 2 

Q Why don’t you tell me what you recall about that incident? 3 

A I was sitting there in the drivers’ area where we wait 4 

before we go out to either offload or load.  I was sitting in 5 

the drivers’ room waiting and he approached me with a petition 6 

and he says, “Would you be interested in signing this petition 7 

to vote No for the union?”  I said, no, I wouldn’t be 8 

interested.  I said, “I’m for the union.”  He said okay and he 9 

walked away. 10 

Q In relationship to the rack, the actual bays of the rack, 11 

where is this drivers’ room?  12 

A It’s right across from the actual loading bays.  You’re 13 

sitting there and you can look out to the loading bays of the 14 

loading rack, but you’re not out there at the loading bays, 15 

you’re just looking --  16 

Q About how far away? 17 

A Maybe 40 feet away. 18 

Q Okay.   19 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor. 20 

 JUDGE McCARRICK:  Any cross? 21 

 MR. HIGH:  Yes, Your Honor.  At this time, we would ask 22 

for any Jencks Statements. 23 

 JUDGE McCARRICK:  Certainly.  24 

 MR. GIANNOPOULOS:  Yes, Your Honor, I have a one-page 25 
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handwritten document from Mr. Haggerty that’s undated. 1 

 JUDGE McCARRICK:  Alright.  Let the record reflect that 2 

that’s been provided to counsel for Respondent.  Let’s go off 3 

the record and give him a chance to review that.   4 

(Off record)  5 

 MR. HIGH:  Let the record show I’m returning the Jencks 6 

Statement. 7 

 JUDGE McCARRICK:  So reflect.  8 

CROSS-EXAMINATION 9 

Q BY MR. HIGH:  Good morning, Mr. Haggerty. 10 

A Good morning. 11 

Q My name is Charlie High, and I’m a lawyer for Western 12 

Refining.  I want to ask you just one question.  When you were 13 

approached by Phillip Payne, did you -- you said he was a 14 

driver for Western? 15 

A Yes, sir. 16 

Q What kind of driver? 17 

A Fuel hauler. 18 

Q Okay.  He’s not a supervisor, is he? 19 

A No, sir. 20 

Q Do you recall who else was present in the drivers’ room 21 

when you were approached by Mr. Payne? 22 

A There were a couple of other drivers, but at the time, I 23 

didn’t know their names.  They were Gallup drivers.  I didn’t 24 

interact with them. 25 
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Q Okay. 1 

A I’m not sure what their names are. 2 

Q Alright.  Were any supervisors present in that room? 3 

A No, sir. 4 

Q Do you have any reason to know whether or not the company 5 

did or did not know about Mr. Payne approaching you? 6 

A I don’t know. 7 

 MR. HIGH:  That’s all we have, Your Honor. 8 

 JUDGE McCARRICK:  Any redirect? 9 

 MR. GIANNOPOULOS:  Just one quick follow-up question. 10 

REDIRECT EXAMINATION 11 

Q BY MR. GIANNOPOULOS:  In that room in Gallup that you were 12 

talking about, were there guards around? 13 

A There’s -- right off to the side, there’s a terminal 14 

operator that sits there and does whatever. 15 

Q How about security, how about guard?  Do you know if there 16 

are any guards --  17 

A No, there was no guards at that time. 18 

Q Okay.   19 

 MR. GIANNOPOULOS:  That’s all, Your Honor.  Thank you. 20 

 JUDGE McCARRICK:  Anything further? 21 

 MR. HIGH:  We have nothing else.   22 

 JUDGE McCARRICK:  Thank you, sir.  You’re free to step 23 

down.   24 

 WITNESS:  Thank you. 25 
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(Witness excused) 1 

 JUDGE McCARRICK:  Let’s go off the record. 2 

(Off record) 3 

 JUDGE McCARRICK:  Would you raise your right hand, sir?   4 

Whereupon,  5 

GUSTAVO GONZALEZ 6 

was called as a witness, by and on behalf of the General 7 

Counsel, and having been duly sworn, was examined and testified 8 

as follows:  9 

 JUDGE McCARRICK:  Please be seated.  Sir, would you state 10 

your name for the record? 11 

 WITNESS:  Gustavo Gonzalez. 12 

 JUDGE McCARRICK:  Is that with an S or a Z? 13 

 WITNESS:  Z. 14 

 JUDGE McCARRICK:  Mr. Giannopoulos? 15 

 MR. GIANNOPOULOS:  Thank you. 16 

DIRECT EXAMINATION 17 

Q BY MR. GIANNOPOULOS:  Good morning, Mr. Gonzalez.   18 

A Good morning. 19 

Q Where are you currently employed? 20 

A Western Refining. 21 

Q In what capacity?  What do you do for Western? 22 

A I’m a transport driver. 23 

Q How long have you worked for Western? 24 

A A year and three months.   25 
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Q Do you recall -- a year and three months would be --  1 

 JUDGE McCARRICK:  15 months. 2 

 MR. GIANNOPOULOS:  15 months. 3 

Q You started working in 2011, early 2011? 4 

A Yes. 5 

Q What did you do before you worked for Western? 6 

A I was working for Brewer, same thing, transport --  7 

Q Fuel transport? 8 

 JUDGE McCARRICK:  For who, sir? 9 

 WITNESS:  Brewer.   10 

 JUDGE McCARRICK:  Brewer? 11 

 WITNESS:  Yeah. 12 

Q Was that a union job or non-union job? 13 

A Non-union. 14 

Q Have you ever worked a union job? 15 

A No, never. 16 

Q I want to draw your attention to a little bit after you 17 

started when the union starting organizing at Western.  Was 18 

there anytime where you recall where a group of consultants 19 

were brought in by the company? 20 

A Yes. 21 

Q Did you ever have occasion to meet a gentleman named 22 

William Scott or Scott Williams?   23 

A Yes, I have. 24 

Q Do you know who he was? 25 
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A No, I just heard that he was a union buster.  I never met 1 

that guy. 2 

Q Did you ever have a personal conversation with Mr. Scott?   3 

A Yes, I did. 4 

Q Who told -- where did you hear that he was a union buster, 5 

who from? 6 

A From all my coworkers. 7 

Q In this personal conversation with Mr. Scott -- first, 8 

what did Mr. Scott look like? 9 

A He was a white guy, maybe a little taller than me. 10 

Q Old, young? 11 

A Older guy, maybe about my age, you know. 12 

Q What color hair did he have, if you recall? 13 

A Dirty blond hair. 14 

Q This one-on-one conversation with Mr. Scott, where did 15 

that occur? 16 

A In the drivers’ lounge.  I tried to avoid that guy 17 

because, you know, he --  18 

 JUDGE McCARRICK:  Okay.  But it occurred in the lounge. 19 

 MR. GIANNOPOULOS:  In the lounge. 20 

 JUDGE McCARRICK:  I’m sorry, sir, about when did this 21 

happen? 22 

 WITNESS:  It happened like early winter, late fall. 23 

 JUDGE McCARRICK:  Of 2011? 24 

 WITNESS:  Yes.   25 
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Q Was anyone else present in the drivers’ lounge when you 1 

talked to him? 2 

A No, he caught me alone, I was there on the computer. 3 

 JUDGE McCARRICK:  I’m sorry, which drivers’ lounge are we 4 

talking about? 5 

 MR. GIANNOPOULOS:  Yeah, I’m sorry. 6 

Q What facility? 7 

A It was here in Albuquerque. 8 

Q Okay.  Why don’t you tell me what was said and by whom in 9 

this conversation?  What’d Mr. Scott say? 10 

A He approached me and he told me who he was, then he told 11 

me -- he asked what are the problems at Western.  I told him I 12 

was the new guy and already I see all these problems with 13 

management and stuff like that.  I told him the problems, and 14 

he said --  15 

 JUDGE McCARRICK:  What problems did you tell him about? 16 

 WITNESS:  I told him that I see that problems -- like 17 

management, they go back on their promise and there’s too many 18 

-- there’s like -- like management, they just -- they got too 19 

much power and they just don’t -- they don’t respect that 20 

power.  They abuse the power and then they back each other up 21 

when it comes to -- when you approach them, “Well, you said 22 

this last year, why didn’t you do this?”  And they cover for 23 

themselves.   24 

 JUDGE McCARRICK:  And that’s what you told Mr. Scott? 25 
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 WITNESS:  Yeah, it’s a big cover-up, you know.  They back 1 

each other up.  I understand that works with management.  I 2 

always fight against management because of that.  I know --  3 

 JUDGE McCARRICK:  I just want to know right now, sir, is 4 

what you told Mr. Scott about problems at Western. 5 

 WITNESS:  Yeah, that’s what I told him, just management 6 

problems of what I’ve seen. 7 

Q What’s Mr. Scott say in reply? 8 

A He said, “We can fix all those problems within the 9 

company.  If you guys give us a chance to fix them, we’ll be 10 

willing to fix the problems.  That way, we don’t need the union 11 

to come in.”  And he said, “I’m making out a form that I’m 12 

going to have everybody sign stating that we don’t want the 13 

union here, that we’re going to resolve our problems within the 14 

company.”   15 

 I told him, “Well, you guys tried this already last time 16 

and it didn’t work.  It’s still the same spot we were two years 17 

ago.”  I can see these problems for myself and I don’t think 18 

it’s right.  So I told him I’m for the union actually.  The 19 

employees need someone to help them out.  They want to control 20 

management. 21 

Q Great.  Was anything else in that conversation that you 22 

recall? 23 

A No, actually, I told him no one’s policing management.  24 

They’re doing whatever they want. 25 
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Q Mr. Gonzalez, the time you’ve been working, since you 1 

started working at Western, did you ever hear drivers swear at 2 

work, use cuss words? 3 

A Just normal behavior. 4 

Q Do you consider that normal for drivers? 5 

A Yeah, especially drivers.  Boys are boys.   6 

Q Okay.   7 

 MR. GIANNOPOULOS:  I’ve got nothing further, Your Honor. 8 

 JUDGE McCARRICK:  Alright.  Cross-examination? 9 

 MR. HIGH:  We would ask that any Jencks Statements be 10 

produced, Your Honor. 11 

 MR. GIANNOPOULOS:  Yes, Your Honor, I have a one-page 12 

undated statement signed by Mr. Gonzalez.   13 

 JUDGE McCARRICK:  Let the record reflect that’s being 14 

furnished to counsel for Respondent.  Let’s go off the record 15 

while counsel reviews that. 16 

(Off record) 17 

CROSS-EXAMINATION 18 

Q BY MR. HIGH:  Good morning, Mr. Gonzalez. 19 

A Morning. 20 

Q My name is Charlie High, and I’m a lawyer for Western 21 

Refining.  I want to ask you a few questions, sir.  What is 22 

your first language, English or Spanish? 23 

A My first language is -- that would be English. 24 

Q Okay.  You feel comfortable talking about things in 25 
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English? 1 

A Yeah, sure. 2 

Q Okay.  In your conversation --    3 

 JUDGE McCARRICK:  But for the record, you’re bilingual, 4 

are you not?   5 

 WITNESS:  Yes, I am. 6 

 JUDGE McCARRICK:  Okay.  Go ahead. 7 

Q Your conversation with Mr. Scott, that was in English, I 8 

take it? 9 

A Yeah, I don’t think he knows Spanish. 10 

Q You said no one else was present when you had this 11 

conversation? 12 

A No. 13 

Q How long did this conversation last? 14 

A About ten minutes. 15 

Q How did it come about that you were in the drivers’ lounge 16 

at the same time as this person? 17 

A I tried to avoid him as much as possible.  I was calling 18 

dispatch.  That’s where we communicate to dispatch is in the 19 

drivers’ lounge.  We go in there and we call them and we get 20 

our orders for the day.  I guess he had his office or his 21 

equipment -- he had his computer in there and all kind of 22 

junk in it.  So that’s where he -- he had a list that he was 23 

marking off to -- of employees that he needed to talk to, 24 

which was everybody. 25 
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Q My question, Mr. Gonzalez, is how did it come about that 1 

you were there with this fellow?  2 

 MR. GIANNOPOULOS:  Asked and answered, Your Honor.  He 3 

said he was calling dispatch. 4 

 JUDGE McCARRICK:  I don’t think it’s quite that clear.  5 

I’ll allow it for clarification. 6 

Q Did you just happen upon -- happen to be there or were you 7 

asked or told to go to the lounge and talk to this person? 8 

A Okay, yeah.  I go -- when I get to work --  9 

 JUDGE McCARRICK:  No, sir.  Was he in the lounge when you 10 

walked in? 11 

 WITNESS:  No, I was in there by myself, calling dispatch, 12 

and he walked in. 13 

 JUDGE McCARRICK:  Okay. 14 

 WITNESS:  I don’t know where he was. 15 

 JUDGE McCARRICK:  Alright. 16 

 WITNESS:  He walked in to get on his computer.  He had his 17 

computer and everything set up in there. 18 

 JUDGE McCARRICK:  Alright.   19 

Q You were there getting your load for the day? 20 

A Right. 21 

Q Okay. 22 

A Then he told me, “I haven’t talked to you yet.”  I said, 23 

“I don’t want to talk to you, that’s why I’ve been avoiding 24 

you.” 25 
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Q Okay.  That’s what he said to you the first time that he 1 

saw you? 2 

A Right. 3 

Q Okay.  Were you both standing up at the time? 4 

A No, I was sitting down. 5 

Q How did it come about that you sat down? 6 

 JUDGE McCARRICK:  He said he was talking to dispatch. 7 

 MR. HIGH:  I’m sorry? 8 

 JUDGE McCARRICK:  He was talking to dispatch.   9 

 MR. HIGH:  Alright. 10 

Q Were you sitting down talking to dispatch? 11 

A There’s a phone there and I -- you call dispatch. 12 

Q I asked --  13 

A You sit down on the phone and you call them.  It’s kind of 14 

hard to stand up and all. 15 

Q My question, were you sitting down on the phone talking to 16 

dispatch? 17 

A Yeah, I just said I was sitting down. 18 

Q Alright.  Did this fellow just come down and sit down with 19 

you? 20 

A No, he was standing at the side of me.  Then I finished 21 

with dispatch and I stood up and started talking to him --  22 

Q Okay. 23 

A -- right after that.  24 

Q What do you recall being the first thing he said to you? 25 
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A He told me that he needed to talk to me.  He had a list 1 

and he hadn’t talked to me. 2 

Q Did he tell you what he wanted to talk to you about? 3 

A Yeah, the union. 4 

Q Tell me as best you recall, Mr. Gonzalez, the words that 5 

this fellow spoke to you when he told you he wanted to talk to 6 

you. 7 

A In the beginning? 8 

 JUDGE McCARRICK:  Yes, sir. 9 

A He told me all kinds of things about the union, the bad 10 

things about it. 11 

 JUDGE McCARRICK:  No.  When he first came up to you, do 12 

you recall the words he used? 13 

 WITNESS:  Yeah, he just started talking -- he told me --  14 

(Long pause) 15 

 WITNESS:  I don’t recall the first words that came out of 16 

his mouth.   17 

 JUDGE McCARRICK:  What do you recall?   18 

 WITNESS:  I recall him telling me that he wanted to know 19 

the problems within the company. 20 

Q Did he tell you who he was? 21 

A He didn’t need to, I already knew who he was. 22 

 JUDGE McCARRICK:  Answer the question, sir.  Did he give 23 

you his name? 24 

 WITNESS:  No, he didn’t.  I knew who he was.   25 
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Q My question, I want to know the words that he spoke and 1 

you heard with your ears and what you spoke, not what you 2 

already knew.  But as you were sitting there, he never, at 3 

anytime, told you his name? 4 

A No. 5 

Q Did he, at anytime, explain to you what kind of work he 6 

did? 7 

A No, he didn’t. 8 

Q Did he explain why he was there? 9 

A Yes. 10 

Q What did he explain to you the reason he was there? 11 

A To resolve the problems within the company.   12 

Q Tell me the words you recall hearing that this person 13 

spoke when he explained to you what he was there to do. 14 

A He was there to fix the problems with the company. 15 

Q Is that the words this person spoke or is that what you 16 

understood? 17 

A Yeah, he said to solve the problems within the company. I 18 

don’t know why he said that --  19 

 JUDGE McCARRICK:  No, sir, right now, we’re trying to 20 

figure out, as best you can remember -- we don’t want your 21 

impressions --  22 

 WITNESS:  Okay. 23 

 JUDGE McCARRICK:  -- of what he said.  If you can remember 24 

them, we’d like you to give the words he used at that time, as 25 
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best you can recall. 1 

 WITNESS:  Yeah, that’s what he said.  He asked me to tell 2 

him the problems within the company. 3 

 JUDGE McCARRICK:  Okay. 4 

 MR. HIGH:  Alright.   5 

Q Anything else you recall this person -- the words he spoke 6 

to you? 7 

A No, I really didn’t want to talk to him too much about it. 8 

Q Alright. 9 

A I wanted to get to work. 10 

Q And you then got up and went to work? 11 

A Yeah. 12 

Q Did he explain to you anything about how unions work? 13 

A No, not at that time. 14 

Q Did he tell you what he thought were the advantages or 15 

disadvantages of having a union? 16 

A At that time, no.  We just talked about what I said.  I 17 

just told him the problems of the company. 18 

Q Alright.  Any other words you can recall this person 19 

speaking? 20 

A No. 21 

 MR. HIGH:  That’s all we have, Your Honor. 22 

 JUDGE McCARRICK:  Any redirect? 23 

 MR. GIANNOPOULOS:  I have a quick --  24 

 MR. HIGH:  Excuse me, I don’t mean to interrupt, counsel. 25 
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Let the record show I’ve returned the Jencks Statement. 1 

 JUDGE McCARRICK:  The record will so reflect. 2 

REDIRECT EXAMINATION 3 

Q BY MR. GIANNOPOULOS:  Mr. Gonzalez, after this incident 4 

occurred, did you write a statement about what happened with 5 

Mr. Scott? 6 

A Yes. 7 

Q How far after this incident occurred did you write that 8 

statement? 9 

A That same month. 10 

Q Okay.  I’m going to show you a document marked as General 11 

Counsel’s next in line --  12 

JUDGE McCARRICK:  134. 13 

Q Do you recognize this document? 14 

(General Counsel Exhibit 134 marked for identification) 15 

A Yes, I do. 16 

Q Is that the statement that you wrote? 17 

A Yes, it was. 18 

 MR. GIANNOPOULOS:  Your Honor --  19 

 MR. HIGH:  I’m going to object to the impeachment of their 20 

own witness. 21 

 JUDGE McCARRICK:  No, that’s not --  22 

 MR. GIANNOPOULOS:  Your Honor, I’m going to move --  23 

 JUDGE McCARRICK:  -- what they’re doing. 24 

 MR. GIANNOPOULOS:  I’m going to move for admission as a 25 
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prior consistent statement under 801(d)(1)(b) to rebut and 1 

imply a charge of recent fabrication or improper influence or 2 

motive. 3 

 JUDGE McCARRICK:  What’s the date of the statement? 4 

 MR. GIANNOPOULOS:  It’s undated.  I believe he testified 5 

he wrote it the same month that it occurred.  6 

 JUDGE McCARRICK:  How long after -- this statement that 7 

you have in front of you, Mr. Gonzalez, how long after the 8 

conversation with Mr. Scott did you write this down?   9 

 WITNESS:  Approximately a month.  That’s when -- yeah, 10 

about a month. 11 

 JUDGE McCARRICK:  A month later? 12 

 WITNESS:  Yeah. 13 

 JUDGE McCARRICK:  Okay.  You’re offering this as a prior 14 

consistent statement? 15 

 MR. GIANNOPOULOS:  Yes. 16 

 JUDGE McCARRICK:  Yeah, I’m going to reject it. 17 

 MR. GIANNOPOULOS:  It’ll have to go in the rejected 18 

exhibit file.  I’ll arguments and brief on it. 19 

 JUDGE McCARRICK:  It’ll be placed in the rejected exhibits 20 

file. 21 

 MR. GIANNOPOULOS:  That’s all I have.  Thank you, Your 22 

Honor. 23 

 JUDGE McCARRICK:  Anything further? 24 

 MR. HIGH:  We have nothing further, Your Honor. 25 
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 JUDGE McCARRICK:  Thank you, Mr. Gonzalez, you’re free to 1 

step down. 2 

 WITNESS:  Okay. 3 

 JUDGE McCARRICK:  Thank you. 4 

(Witness excused) 5 

 JUDGE McCARRICK:  Do we have any other witnesses this 6 

morning? 7 

MR. GIANNOPOULOS:  Your Honor, there is another witness 8 

who’s here, but I don’t think I’ll finish direct by 11:00. 9 

JUDGE McCARRICK:  Alright.  I don’t think there’s any 10 

point in --  11 

MR. HIGH:  I’m sorry? 12 

JUDGE McCARRICK:  I don’t think there’s any point in 13 

starting a new witness at this time. 14 

MR. HIGH:  Let the record show we have no objections to 15 

stopping the hearing. 16 

JUDGE McCARRICK:  Fair enough, fair enough.  Let’s hold 17 

off then.  Are there any matters we should discuss before we 18 

adjourn until the next hearing in June? 19 

MR. GIANNOPOULOS:  None that I have, Your Honor. 20 

JUDGE McCARRICK:  From your perspective, Mr. High? 21 

MR. HIGH:  We have no issues, other than we’d like some 22 

estimation of how much more they have. 23 

JUDGE McCARRICK:  That’s what I was going to ask. 24 

 MR. GIANNOPOULOS:  I want to say that we probably have 25 
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another five witnesses.  Five more witnesses. 1 

 MS. ALONSO:  Around that. 2 

 MR. GIANNOPOULOS:  Yeah. 3 

 MR. HIGH:  Are they going to be short ones like this or 4 

more like --  5 

 MR. GIANNOPOULOS:  I think the other ones will be more 6 

like Ever and maybe one or two short.   7 

 MR. HIGH:  Okay. 8 

 JUDGE McCARRICK:  Okay, so we’re looking at a couple of 9 

days --  10 

 MR. GIANNOPOULOS:  I think so. 11 

 JUDGE McCARRICK:  -- probably of hearing before you’d be 12 

ready with -- to go with your case-in-chief, sir. 13 

 MR. HIGH:  We should be able to start ours that week? 14 

 JUDGE McCARRICK:  I would think, I would think perhaps by 15 

Wednesday of that week. 16 

 MR. GIANNOPOULOS:  Yeah. 17 

 MS. ALONSO:  Right.   18 

 MR. HIGH:  Okay. 19 

 JUDGE McCARRICK:  At some point on Wednesday of that week.  20 

Alright, then we will stand in adjournment.  It’s my 21 

understanding we should have a transcript and exhibits back by 22 

the time we return on June 11.  Have I got the date right?  Let 23 

me double-check.  Monday, June 11 at 9:00.  I assume if it’s 24 

not here, you’ll issue a new --  25 
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 MR. GIANNOPOULOS:  I think we have made arrangements for 1 

it to be here.  If not, we’ll --  2 

 JUDGE McCARRICK:  Issue --  3 

 MR. GIANNOPOULOS:  -- issue a new order, yeah. 4 

 JUDGE McCARRICK:  I don’t think you need to issue a notice 5 

of hearing.  Everybody’s on notice at this point, unless 6 

there’s a change in the hearing site.   7 

 MR. GIANNOPOULOS:  Okay, great. 8 

 JUDGE McCARRICK:  Alright.  Off the record until June 11, 9 

9:00 a.m.   10 

    (Whereupon, the hearing in the above-entitled matter was 11 

adjourned until Monday, June 11, 2012, 9:00 a.m.) 12 
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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
___________________________________         
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 
 

 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at 421 Gold Avenue SW, Albuquerque, 

New Mexico on Monday, June 11, 2012, at 9:00 a.m. 
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A P P E A R A N C E S 
 1 
 2 

On Behalf of Counsel for General Counsel:  3 
 4 
 JOHN GIANNOPOULOS, ESQ. 5 
 National Labor Relations Board-Region 28 6 
 2600 North Central, Suite 1400 7 
 Phoenix, Arizona  85004-3099 8 
 Tel:  (602) 640-2090 9 
 Fax:  (602) 640-2178   10 
  11 
 SOPHIA ALONSO, ESQ. 12 
 National Labor Relations Board-Region 28 13 
 421 Gold Avenue Southwest, Suite 310 14 
 Albuquerque, New Mexico  87102 15 
 Tel:  (505) 248-5125 16 
 Fax:  (505) 248-5134 17 
 18 
 19 
On Behalf of the Respondent: 20 
 21 
 CHARLES C. HIGH, JR., ESQ. 22 
 Kemp Smith, LLP 23 
 221 North Kansas, Suite 1700 24 
 El Paso, Texas  79901-1441 25 
 Tel:  (915) 533-4424 26 
 Fax:  (915) 546-5360 27 
 28 
On Behalf of Charging Party: 29 
  30 
 MOISES L. ORTEGA, President/Organizer 31 

International Brotherhood of Teamsters  32 
4269 Balloon Park Road, Northeast 33 
Albuquerque, New Mexico  87109 34 
Tel:  (505) 344-1925 35 
Fax:  (505) 344-1925 36 

 37 
38 
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 2 
 3 
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 5 
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 7 
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   139                                1478            ---- 12 
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P R O C E E D I N G S 1 

 ADMINISTRATIVE LAW JUDGE McCARRICK:  On the record.   2 

 This is a resumed hearing in the matter of Western 3 

Refining Wholesale and affiliate, Western Refining, Inc. and 4 

Giant Industries, Inc., a wholly owned subsidiary of Western 5 

Refining, Inc. and shall refer to as Teamsters and Helpers 6 

Local 492, International Brotherhood of Teamsters, Cases 28-CA-7 

67703, 73601 and 71261. 8 

 I am Judge John McCarrick assigned to this case.  Would 9 

counsel for the parties, starting with counsel for the General 10 

Counsel state their appearances? 11 

 MR. GIANNOPOULOS:  Yes, Your Honor, John Giannopoulos for 12 

the General Counsel. 13 

 MS. ALONSO:  Sophia Alonso for the General Counsel. 14 

 JUDGE McCARRICK:  And for the Charging Party? 15 

 MR. ORTEGA:  Moises Ortega for Teamsters Local 492. 16 

 JUDGE McCARRICK:  Very good.  And for the Respondent? 17 

 MR. HIGH:  Charlie High for the Respondent. 18 

 JUDGE McCARRICK:  Alright.  And Mr. Goode is here with us 19 

as well as the designated representative of Respondent and I 20 

believe Mr. Ortega is the designated representative for General 21 

Counsel? 22 

 MR. GIANNOPOULOS:  Yes. 23 

 JUDGE McCARRICK:  Yeah.  Alright.  You have a witness 24 

that’s on their way up?  Let’s go off the record. 25 
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 MR. GIANNOPOULOS:  A couple, a couple of preliminary 1 

matters, Your Honor --  2 

 JUDGE McCARRICK:  Alright. 3 

 MR. GIANNOPOULOS:  -- while we’re on the record.  Before 4 

we recessed the last time, there were some documents that we 5 

had discussed on the record that Respondent was going to look 6 

for, particularly one -- I’m trying to look through the 7 

transcript citations, but there was some documents related to 8 

Colleen Redfearn, and I think at transcript 845 through 847, 9 

there was a discussion about the Respondent was going to try to 10 

get some documents from Ms. Redfearn and I had a preliminary 11 

discussion with Mr. High.  I just wanted to get that on the 12 

record, if we could --  13 

 JUDGE McCARRICK:  Uh-huh. 14 

 MR. GIANNOPOULOS:  -- from the Respondent. 15 

 JUDGE McCARRICK:  And you’ve looked for those records, Mr. 16 

High? 17 

 MR. HIGH:  Yes, we have looked for those and we even had 18 

Ms. Redfearn take off work from her job, come over and help us 19 

and looked everywhere and everything we’ve been able to find, 20 

we’ve produced to the General Counsel. 21 

 JUDGE McCARRICK:  Okay.  Anything else --  22 

 MR. GIANNOPOULOS:  But, well, were there, were there 23 

specific files that she had on those discussions with -- I 24 

think it was Mr. Frazier and who else?  And I think Mr. Taddy, 25 
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yes.  We have, just like a couple of documents, that there’s 1 

nothing, no notes from her that we can really find --  2 

 MR. HIGH:  I sent in a separate thing, I sent -- why don’t 3 

we just see if I brought it with me.  They are entitled, the 4 

cover page says Investigation Notes. 5 

 MR. GIANNOPOULOS:  Okay. 6 

 MR. HIGH:  That’s what we were able to find and we sent 7 

that to, on May 15th, I believe --  8 

 MR. GIANNOPOULOS:  Okay.  I have those.  I’m sorry, Your 9 

Honor, I might, I might have to ask to get them all in, because 10 

--  11 

 MR. HIGH:  Here they are right here. 12 

 MR. GIANNOPOULOS:  Yeah. 13 

 MR. HIGH:  I sent them to you on May 15th. 14 

 MR. GIANNOPOULOS:  Yeah, no, I understand, I understand.  15 

But I, I might, I think I’m going to actually ask to get those 16 

in, on the record, as to what existed for, with respect to 17 

those notes.  And there was some discussions about a Kevin 18 

Taddy file that Ms. Scott, I believe, she kept on her, on her 19 

computer, at transcript 940 through 941.  And with that, there 20 

was also some discussions at transcript 941, 942 on some other 21 

witness statements that she believed that she had and perhaps 22 

they were in this Kevin Taddy on her computer.  So do we have 23 

any update on that? 24 

 MR. HIGH:  No, we’ve not been able to locate those I 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1459 

 

understand. 1 

 MR. GIANNOPOULOS:  Okay.  And, Your Honor, there is some 2 

documents that were produced pursuant to subpoena that we’re 3 

gonna try to get some stipulations to and the first one, I’ve 4 

given Mr. High, General Counsel’s 135.   5 

 JUDGE McCARRICK:  Actually, I think 135 --  6 

 MR. GIANNOPOULOS:  I thought the last one was 134. 7 

 JUDGE McCARRICK:  Was 134 rejected?  Yeah, you’re right, 8 

you’re right, 134 is rejected, 135 is next in order, yeah. 9 

(General Counsel’s Exhibit 135 is marked for identification) 10 

 MR. GIANNOPOULOS:  And it is my understanding and Charlie 11 

can step in, in the stipulation that this a photograph taken by 12 

Steve Curtright with his cell phone, a Teamster truck that was 13 

parked up near the, it is my understanding, it was up near the 14 

Pilot gas station up in the Gallup area. 15 

 MR. HIGH:  I’m not going to stipulate to anything.  I have 16 

no objection to the document, but we’re gonna have him here as 17 

a witness --  18 

 JUDGE McCARRICK:  Uh-huh. 19 

 MR. HIGH:  -- and I will describe the circumstances then, 20 

but I’m not going to --  21 

 MR. GIANNOPOULOS:  Okay. 22 

 MR. HIGH:  -- I’m not going to stipulate as to the facts -23 

-  24 

 MR. GIANNOPOULOS:  At the very least, it was a photograph 25 
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taken by Steve Curtright? 1 

 MR. HIGH:  Yes. 2 

 JUDGE McCARRICK:  Okay.  Of, of, what appears to be a 3 

trailer, a tractor trailer, and it appears to have the work, it 4 

appears to be Teamsters across the side of the trailer.  5 

Alright.  Any objection to its receipt? 6 

 MR. HIGH:  I have no objection to the photo, but --  7 

 JUDGE McCARRICK:  Yeah. 8 

 MR. HIGH:  -- but again, the facts we will present. 9 

 JUDGE McCARRICK:  Alright.  That’s fine. 10 

 MR. GIANNOPOULOS:  Well at the very least, I mean, I mean 11 

--  12 

 MR. HIGH:  I don’t have a 134. 13 

 MR. GIANNOPOULOS:  -- we can stipulate that, that -- 14 

 MALE VOICE:  It was rejected. 15 

 JUDGE McCARRICK:  Yeah, I think there was an agreement 16 

that Mr. Curtright took the photo. 17 

 MR. GIANNOPOULOS:  Yes, that’s what I’m seeking. 18 

 JUDGE McCARRICK:  Yeah. 19 

 MR. GIANNOPOULOS:  Okay.  Okay.   20 

(General Counsel’s Exhibit 135 is received into evidence) 21 

(General Counsel’s Exhibit 136 is marked for identification) 22 

 MR. GIANNOPOULOS:  And then General Counsel’s 136 and, 23 

Your Honor, I’d like to seek a stipulation that General 24 

Counsel’s 136 is a Power Point that was shown at the town hall 25 
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meeting on July 26th.  This was shown by the company as the 1 

various individuals were speaking.   2 

 JUDGE McCARRICK:  Is there a stipulation on that? 3 

 MR. HIGH:  I have no objection to the document.  It is the 4 

Power -- we’ll stipulate it was the Power Point used at the 5 

July 26th town hall meeting.  Beyond that, we won’t stipulate 6 

because we’ll offer evidence on it. 7 

 JUDGE McCARRICK:  Alright.  That’s fine.  136 is received. 8 

(General Counsel’s Exhibit 136 is received into evidence) 9 

(General Counsel’s Exhibit 137 is marked for identification) 10 

 MR. GIANNOPOULOS:  And then General Counsel’s 137 -- would 11 

seek a stipulation that it was a Power Point that was shown at, 12 

there was a subsequent meeting after that town hall meeting in 13 

August when the company discussed the pay increase, the wage 14 

increase and there had been prior testimony to that meeting, 15 

Your Honor, and this was Power Point -- it’s my understanding 16 

that was shown as part of that meeting. 17 

 JUDGE McCARRICK:  Alright.  Can we get a stipulation as to 18 

the authenticity of 137? 19 

 MR. HIGH:  We have, yes, Your Honor. 20 

 JUDGE McCARRICK:  Alright.  137 is received. 21 

(General Counsel’s Exhibit 137 is received into evidence) 22 

 MR. GIANNOPOULOS:  And if we can go off the record, Your 23 

Honor, I’ll see if my --  24 

 JUDGE McCARRICK:  Off the record. 25 
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(Off the record) 1 

 JUDGE McCARRICK:  Alright.  Who would you call as your 2 

next witness? 3 

 MR. GIANNOPOULOS:  Dean Perry. 4 

 JUDGE McCARRICK:  Sir, if you’ll stand and raise your 5 

right hand? 6 

Whereupon, 7 

WILLIAM DEAN PERRY 8 

having been duly sworn, was called as a witness herein, and was 9 

examined and testified as follows: 10 

 JUDGE McCARRICK:  Please be seated, sir.  Would you state 11 

your name for the record? 12 

 WITNESS:  My name is William Dean Perry. 13 

 JUDGE McCARRICK:  P-e-r-r-y? 14 

 WITNESS:  Yes sir, yes, Your Honor. 15 

 JUDGE McCARRICK:  Okay.  Mr. Giannopoulos? 16 

 MR. GIANNOPOULOS:  Yes, thank you. 17 

DIRECT EXAMINATION 18 

Q BY MR. GIANNOPOULOS:  Good morning, Mr. Perry. 19 

A Good morning. 20 

Q Where are you employed? 21 

A I’m employed with Western Refining here, out of 4020 22 

Broadway facility. 23 

Q And in what capacity? 24 

A As a finish products driver. 25 
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Q How long have you worked for Western? 1 

A Just over four and a half years. 2 

Q And when you first started working for Western, was it 3 

Giant or Western, do you --  4 

A They were in the process of combining.  Some of the trucks 5 

still had Giant on them, some of them they didn’t repaint, even 6 

had Western. 7 

Q Okay.  And do you work the day or the night shift? 8 

A It’s considered the night shift, from noon to midnight 9 

now. 10 

Q And who do you report to? 11 

A To Jonas Armenta, that’s my supervisor now. 12 

Q Okay.  Did you ever report to Eric Burnham? 13 

A Yes sir. 14 

Q And who was Eric Burnham? 15 

A He was the truck boss here in Albuquerque. 16 

Q And when, if you recall, did Mr. Armenta take over? 17 

A Just here the last few months.  I don’t remember the exact 18 

date. 19 

Q Okay.  At some point in 2011, did you become aware of a 20 

driver named Rafael Cisneros receiving a traffic ticket? 21 

A Yes sir. 22 

Q How did you become aware of that? 23 

A I was told that Rafael had been suspended because he’d 24 

gotten a reckless driving ticket up by Santa Fe. 25 
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Q And what did you think about his suspension? 1 

A I didn’t like it. 2 

 MR. HIGH:  Your Honor, we object.  There is no allegation 3 

in the Complaint about the, this issue. 4 

 MR. GIANNOPOULOS:  And Your Honor, this is the, the 5 

Complaint does allege the employees were engaged in concerted 6 

complaints about their working conditions and this was the -- I 7 

think we had previos testimony, Mr. Cisneros’ speeding ticket 8 

was part of these concerted complaints. 9 

 JUDGE McCARRICK:  Yeah, I’ll permit it. 10 

Q Go ahead. 11 

A Okay.  Found out about Rafael’s ticket and, you know, we 12 

discussed it, we didn’t like it. 13 

Q Well let me ask you, what did you think about it 14 

personally? 15 

A What I thought, I thought it was very unfair. 16 

Q And did you discuss your thoughts with any other drivers? 17 

A Yes sir. 18 

Q And just, could you give me a round about number, how many 19 

of them? 20 

A Probably seven or eight. 21 

Q Did you discuss your thoughts about this with Mr. Burnham? 22 

A Yes. 23 

Q And about when did you do that? 24 

A This was soon after, I want to say within three or four 25 
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days of learning of Rafael being suspended. 1 

Q And what did you tell Mr. Burnham, if you remember? 2 

A I told Eric it was, I thought it was unfair that Rafael 3 

was suspended just for getting a ticket when we’d previously 4 

had a driver that received reckless driving ticket for driving 5 

too fast on (inaudible) going out to Cenessa and he told me 6 

that there wasn’t anything he could do about it until he went 7 

to court over it. 8 

Q Were there other issues during that same timeframe with 9 

respect to either your pay or working conditions that you 10 

personally had complained to other drivers about? 11 

A Yes, the wait time issue had come up again. 12 

Q And what’s the wait time? 13 

A Well, when I first started, what we had to do was give an 14 

hour loading and then an hour unloading, so if we were there at 15 

the refinery and it took an hour and a half to load, we got 16 

charged for 30 minutes and then if we were delayed at our 17 

delivery point, such as, you know, a customer being parked over 18 

our drive, so we had to have their car removed or we had other 19 

issues there and it went over an hour, we got to charge for the 20 

time over the hour. 21 

Q And how about common carriers?  Did you ever discuss the 22 

employer use of common carrier truck drivers? 23 

A Yes, that’s been a sore point with us for quite a while. 24 

Q About how many drivers did you discuss that with that you 25 
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can think of? 1 

A Quite a few.  I’ve discussed it with drivers here in 2 

Albuquerque and also out at Cenessa. 3 

Q Ever discuss that with anyone from management? 4 

A Yes.  Specifically Steve Curtright, would bring it up to 5 

him.  It was discussed in several meetings that we had and 6 

Steve’s response was, “Well, I don’t want to keep you a hundred 7 

percent busy at the fulltime,” you know, “When everything is 8 

running hard and fast and then have to,” you know, “Lay you off 9 

or set you at home when it’s slow,” you know. 10 

Q How about the issue with wait time?  Did you ever discuss 11 

that with anyone from management? 12 

A Yes. 13 

Q And do you recall who? 14 

A Okay.  I discussed it with Eric, with Steve Curtright.  We 15 

had a meeting over it where they offered to change it and they 16 

did change it for a little while, where we just had to give an 17 

hour total. 18 

Q And did that change again? 19 

A Yes, it did. 20 

Q And about when did that change? 21 

A I’m not sure the exact timeframe.  This has been a couple 22 

of years ago at least. 23 

Q Okay.  At some point did you become involved in the 24 

union’s organizing drive? 25 
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A Yes, I did. 1 

Q And did you agree to sign to be on the organizing 2 

committee? 3 

A Yes sir, I did. 4 

Q I’m going to show you a document that’s been previously 5 

marked as General Counsel’s 25.  Mr. Perry, did you sign 6 

General Counsel’s 25? 7 

A Yes, I did. 8 

Q Okay.  Do you recall about when you signed that? 9 

A I signed it last year, I’m, I don’t remember the exact 10 

date, the month.  It was around June, July, August, somewhere 11 

around in there. 12 

Q Do you remember where? 13 

A It was at a, well I received it at a driver’s house.  He 14 

was having a barbeque and invited me over. 15 

Q Okay. 16 

A And that’s where I received it and then I signed it and I 17 

turned it in the next day. 18 

Q After you signed that form, did you begin advocating on 19 

behalf of the union at work? 20 

A Yes, I did. 21 

Q And what did you do? 22 

A I spoke to other drivers about it, you know, gave them, 23 

you know, specific examples, such as Rafael being suspended, 24 

you know, without warning, you know -- 25 
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Q Yep, sorry, I didn’t mean to cut you off. 1 

A -- after another driver, you know, had received the same 2 

type of ticket and he was let work, you know, the wait policy 3 

change for our wait time, you know, things like that, you know, 4 

said, you know, we need something, you know, so we have some 5 

protection. 6 

Q And where did these discussions with the other drivers 7 

take place? 8 

A Some was off-duty, some was on-duty at the yard here at 9 

4020, a few times at the rack here in Albuquerque and a few 10 

times, a lot of times at the rack at Cenessa. 11 

Q Okay.  And do drivers commonly talk with one another at 12 

the rack? 13 

A Yes. 14 

Q And what type of topics do they talk about? 15 

A Everything from loading questions to sports to family, 16 

what’s going on at home, to the union issue to just any topic 17 

really. 18 

Q And is that true at the rack in Albuquerque? 19 

A Yes, sometimes they talk back and forth there at the rack. 20 

Q Is that true at the rack at Cenessa? 21 

A Yes. 22 

Q And how about Bloomfield?  Have you ever loaded at the 23 

rack in Bloomfield? 24 

A Yes, I have. 25 
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Q And is that true at the rack at Bloomfield? 1 

A Yes. 2 

Q Now I’m gonna show you what’s previously marked as General 3 

Counsel’s 30.  Mr. Perry, this is, this was entered into 4 

evidence as General Counsel’s 30, is a depiction of the rack up 5 

in Gallup or Cenessa. 6 

A Yes. 7 

Q Now, when you’re discussing drivers talking, do they talk 8 

to one another between the racks as they are standing there?   9 

A Yeah.  Usually the control or control boxes are located 10 

near the same position at spots one and two and at three and 11 

four and, you know, it’s common to talk back and forth there 12 

while you’re loading. 13 

Q How about going across the rack? 14 

A Yes, there --  15 

Q At any time have you, either yourself or witnessed other 16 

drivers going across the rack to talk to each other? 17 

A Yes, I’ve witnessed that, somebody coming over from rack 18 

five to rack three to talk to somebody or going over to rack 19 

two.  I’ve even seen rack, a driver loading on rack two come 20 

over to rack four to talk to another driver. 21 

Q Okay.  Now when you’re loading at the rack, can you stop 22 

the rack, can you stop the loading process? 23 

A Yes, yes. 24 

Q And how do you stop that? 25 
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A There’s a button there about where you set your quantities 1 

--  2 

Q Uh-huh. 3 

A -- and your load that you’re currently loading and it has 4 

a stop button there that will stop the loading arm. 5 

Q Okay.  Now, I’m just gonna ask you to give us some, just 6 

some short explanation.  When you have your truck and you pull 7 

it into the rack, about how many gallons does your truck -- is 8 

it by gallons, is that how it’s --  9 

Q It’s by gallons -- my truck has four compartments.  I have 10 

two that will hold 3,000 each.  The front and rear on number 11 

two, next to the front, will hold 2,000 and the third 12 

compartment by the rear will hold 1,500. 13 

Q Okay.   14 

A But we usually do not load them full, we go by maximum 15 

weight.  Maximum weight is approximately 8,700 on gasoline and 16 

7,600 on diesel. 17 

 JUDGE McCARRICK:  That’s pounds? 18 

 WITNESS:  That’s gallons, Your Honor. 19 

 JUDGE McCARRICK:  Gallons. 20 

Q So when you pull up to the rack and say you have an empty 21 

truck, is it generally empty when you pull up to the rack? 22 

A Yes, it is. 23 

Q And you’re, you have some sort of work order to fill, do 24 

you fill up four compartments at once, do you fill them 25 
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separately?  Explain to me how that works. 1 

A It depends on which rack you’re at, where you’re at and 2 

what blends you have.  Like if I’m at the Conoco rack here in 3 

Albuquerque -- 4 

Q Uh-huh. 5 

A -- and I have two compartments that I need regular and 6 

another one premium and another diesel, I can load all four 7 

arms at once.  If I’m here in Albuquerque and I need regular, 8 

premium, diesel, I can load max at three arms at once. 9 

Q Okay.  I think you’ve said earlier that you, if you were 10 

in Albuquerque, you’d do four at once.  Is that true at 11 

Albuquerque? 12 

A No, that’s true at Conoco here in Albuquerque.   13 

Q At Conoco? 14 

A Yes.  At our rack here --  15 

Q Uh-huh. 16 

A -- on each load there is two arms that can load regular, 17 

make regular premium, depending on what you set them for and 18 

one arm that you can load diesel with. 19 

Q Okay.  So it depends on what kind of rack you’re at? 20 

A Which rack you’re at. 21 

Q How about the rack up in Gallup? 22 

A In Gallup, again, depending on which one you’re on, there 23 

on spots one and two, there are two loading arms for regular, 24 

but one is chained up for a technical reason, they’ve told me.  25 
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You can load regular, premium and diesel at the same time on 1 

racks one and two and on three and four, you can load regular 2 

and diesel at the same time. 3 

Q Okay.  And what if you then can’t fill up all four 4 

compartments, do you have to stop the process and move your 5 

truck or do you have to just move the arms, the loading arms? 6 

A Just move the arms. 7 

Q Okay.  And is it possible to load all four compartments at 8 

the same time? 9 

A I’ve not done that at Cenessa. 10 

Q Okay.  Just, I was just curious. 11 

A No. 12 

Q Who is David Townsend? 13 

A He was a truck boss at Gallup, Cenessa. 14 

Q And in what timeframe was he the truck boss up there? 15 

A Until here recently, saying approximately two years. 16 

Q Okay.  So when he was up there, was he up there during the 17 

union’s organizing drive? 18 

A Yes, he was. 19 

Q When it started?  Have you ever talked to David Townsend 20 

while you were loading at the rack? 21 

A Yes, I have. 22 

Q And --  23 

A There’s been several times when I was either on rack one 24 

or rack three, he would be watching somebody load on the other 25 
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rack, right there beside it, two or four, and we would speak 1 

across the control meters there. 2 

Q What, what did you talk about? 3 

A Several times it was, you know, what’s going on with 4 

Western, you know, the fact, he’s got a body shop he told me 5 

over in Grants about several former employees, one Phillip 6 

Payne had bought a semi-tractor from David and that he saw it 7 

over here in Albuquerque for sale since Payne has left and 8 

just, general things, even about family and retirement. 9 

Q Now have you ever heard drivers swearing at work? 10 

A Yes, I have. 11 

Q And can you estimate how many work days a week you’ve 12 

heard drivers swear? 13 

A It’s very common, you know.  You even hear, you know, four 14 

out of five real easy, sometimes every day. 15 

Q Do you know of anyone -- before the union drive -- I’m 16 

sorry, do you know of anyone getting disciplined for swearing 17 

at work? 18 

A Not that I’m aware of, no. 19 

Q What’s a spill bucket? 20 

A A spill bucket is like a five gallon metal bucket that we 21 

have on our trucks --  22 

Q Uh-huh. 23 

A -- and when we’re loading at Cenessa, we’re now required 24 

to have it underneath the loading arm or the loading port while 25 
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we’re loading --  1 

Q Uh-huh. 2 

A -- and when we move the loading arm from one compartment 3 

to another, there will be a little bit of drippage and they 4 

want the bucket there to catch that drippage. 5 

Q Okay. 6 

A To keep the racks cleaner. 7 

Q And then what do you do with this spill bucket when it’s 8 

all done? 9 

A When it’s all done?  Depending on the amount in there, you 10 

know, you can wipe it out and just, you know, that takes care 11 

of it or if you’ve had to drain one of your compartments before 12 

you load, so you’re loading regular in a compartment that had 13 

diesel or vice versa, you can take out the little bit of retain 14 

that’s common to have and you pour it down one of the drains. 15 

Q And are the -- where are the drains located? 16 

A Here on the --  17 

Q At the rack? 18 

A At the rack, yes. 19 

Q And if I can approach, you could, this is General 20 

Counsel’s 30 and if you could just maybe explain to me where 21 

the, where the, the --  22 

 JUDGE McCARRICK:  You want to approach -- 23 

Q -- where the drains would be. 24 

 JUDGE McCARRICK:  Mr. High, what he is referring to? 25 
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A Usually we’re, unload, there’s a drain that runs down near 1 

the center --  2 

 MR. GIANNOPOULOS:  And Your Honor, he’s -- 3 

A -- under the truck. 4 

 MR. GIANNOPOULOS:  -- right at the spot four, at the 5 

arrow. 6 

A Spot four.  And it’s near the west end on the rack where 7 

we empty the buckets. 8 

Q Okay. 9 

A On lane three there is another one running down the center 10 

of it and we use, there is enough space between the end of our 11 

trailer and the control box here that we pour it here. 12 

Q And that’s on the east end? 13 

A On the east end. 14 

Q Okay. 15 

A Yes.  And on spot five, if you have to, you can pour it 16 

into that same drain -- 17 

Q On spot --  18 

A -- three. 19 

Q Okay. 20 

A On spot one and two, there is a drain here near the center 21 

of the rack, a grate here that we pour it into. 22 

Q Between the two. 23 

A There is one on each side. 24 

Q Okay.  Now Mr. Perry, do you recall going and being 25 
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present at a town hall meeting during the summer of 2011? 1 

A Yes, I do. 2 

Q And do you recall about when that took place? 3 

A There was one in July and then there was another one just 4 

before Labor Day. 5 

Q Okay.  And where did -- let’s start with the first one in 6 

July.  Where did that take place? 7 

A That, there at the 4020 Broadway facility, upstairs, I 8 

guess in the salesmen’s area. 9 

Q Okay.  And do you recall offhand who was present? 10 

A It was myself and a lot of other drivers.  I believe Pam 11 

Scott, Steve Curtright, Bob Proctor.  I believe Kevin was 12 

there, Kevin Goode. 13 

Q And do you recall about how many other drivers, if you can 14 

remember? 15 

A It was more than ten, I believe. 16 

Q And at this meeting, did there come a point in time when 17 

you have a conversation with Pam Scott or there was a 18 

discussion with you and Pam Scott? 19 

A Yes.  When she was announcing the new policy for being 20 

suspended for getting a ticket and there is also other action 21 

in there and my point of view of it was that --  22 

Q Well let me just stop you there.  So you talked to her 23 

about, when there was a time about being suspended? 24 

A Yes. 25 
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Q How about at a time during pay?  Did you talk, do you 1 

recall having a conversation with her about pay? 2 

A Yes, she was stating that they were going to do a wage 3 

survey. 4 

Q And did I, have you heard an audiotape with respect to 5 

that? 6 

A Yes, I have. 7 

Q And when was the last time you heard that? 8 

A Yesterday. 9 

Q And did you hear Pam Scott’s voice on that? 10 

A Yes, I did. 11 

Q Did you hear your voice on that tape? 12 

A Yes, I did. 13 

Q Did you hear Steve Curtright’s voice on that tape? 14 

A Yes, I did. 15 

 MR. GIANNOPOULOS:  I’m going to play that, Your Honor, 16 

right now, if I could have just a second. 17 

 JUDGE McCARRICK:  Alright. 18 

 MR. GIANNOPOULOS:  And with that, I can actually, Your 19 

Honor, for ease of reference, what will be my next in line? 20 

 JUDGE McCARRICK:  Let’s see what I’ve got here.  Number 21 

138. 22 

 MR. GIANNOPOULOS:  And actually, Your Honor, I’m going to 23 

mark the tape as 138, I’ll mark the portion that I’m interested 24 

in as 139, which I have a transcript of. 25 
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(General Counsel’s Exhibits 138 and 139 are marked for 1 

identification) 2 

 MR. GIANNOPOULOS:  Can we go off the record for one 3 

second, Your Honor, while I set this up? 4 

 JUDGE McCARRICK:  Off the record. 5 

(Off the record) 6 

 MR. GIANNOPOULOS:  Your Honor, with respect to the 7 

authentication of voices on a audiotape, I’d like to draw your 8 

attention to Unites States vs. Alberts, 595 F.2d 283 @ 290, 9 

which stands for a tape recording conversation was sufficiently 10 

authenticated by a witness who stated he participated in the 11 

conversation where he was available for cross-examination.  Any 12 

doubts raised by his identification of the voices went to the 13 

weight of the evidence, not its admissibility.  Singularly, 14 

United States vs. Vital, 549 F.2d, 71 @73, the rep was that 15 

familiarity for identification of a voice by opinion based on 16 

hearing the voice that other times may be acquired before or 17 

after the particular speaking, which is the subject of the 18 

identification.  And Rule 901 requires only that the opinion of  19 

a voice identification witness be based on hearing the voice at 20 

any time under circumstances connecting it with the alleged 21 

speaker, United States vs. Albergo, 539 F.2d 860 @ 863.   22 

 JUDGE McCARRICK:  Well, I think that certainly goes to 23 

identification of the voice, but I’m not sure that goes to the 24 

question of is the tape, I mean, I assume that in the course of 25 
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this, these were, these were FBI tapes -- 1 

 MR. GIANNOPOULOS:  Yep. 2 

 JUDGE McCARRICK:  -- that were made of, in a criminal 3 

investigation and that some FBI specialist authenticated how he 4 

made the tapes. 5 

 MR. GIANNOPOULOS:  Sure. 6 

 MR. HIGH:  This to me goes to Exhibit 139, it says nothing 7 

about 139. 8 

 MR. GIANNOPOULOS:  And, Your Honor, United States vs. 9 

Albert, “A tape recorded conversation was sufficiently 10 

authenticated by a witness who stated he participated in the 11 

conversation where he was available for cross-examination.” 12 

 JUDGE McCARRICK:  I’d like to read that because it seems 13 

to me, I, I would be very surprised if they also hadn’t, hadn’t 14 

brought in the, whoever the agent was that made the tape.  I 15 

assume these were, these were wiretaps, that there would have 16 

been some identification of the method used and the 17 

authenticity of the tape, the chain of evidence. 18 

 MR. GIANNOPOULOS:  And it’s -- 19 

 JUDGE McCARRICK:  I mean, I understand about the 20 

identification of voices, but that, seems to me that’s putting 21 

the cart before the horse.  I mean, who made, who made the CDs 22 

or the tapes that are now CDs? 23 

 MR. GIANNOPOULOS:  And we have, it’s my understanding that 24 

the tapes, there was Mr. Taddy had a recorder for one tape and 25 
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Mr. Rodriguez had a recorder for another tape. 1 

 JUDGE McCARRICK:  Uh-huh. 2 

 MR. GIANNOPOULOS:  I will, I will, I can, I can, I can 3 

cite you to some (inaudible) on tape recordings and I’ll get 4 

some case law either now or I can do it at the break, but at 5 

least, it’s the Government’s position that at this point when 6 

you are introducing voice recordings of conversations that the 7 

witness participated in, there is no chain of custody needed.  8 

The witness can identify that he was at that place, he 9 

participated in the conversation and that the conversation 10 

that’s being played is a fair and accurate depiction of the 11 

conversation he participated in. 12 

(Long pause) 13 

 JUDGE McCARRICK:  I think I need to look at those cases 14 

because I’m still dubious about whether or not this witness can 15 

testify as to the, the -- yeah.  It seems to me you’ve got a 16 

problem with editing, the potential for editing and the only 17 

person who can testify that something wasn’t edited was the 18 

person who actually made the tape and then indicate where the 19 

tape, where the tape, what was done with the tape. 20 

 MR. GIANNOPOULOS:  And again, it’s the Government’s 21 

position -- I explained earlier, Your Honor, that’s our 22 

position. 23 

 JUDGE McCARRICK:  Yeah, yeah. 24 

 MR. GIANNOPOULOS:  Now, if you want, I can proceed with 25 
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this witness, I will not even cover the subject, I’ll finish 1 

with this witness and then I will either --  2 

  JUDGE McCARRICK:  Yeah, I’m going to reserve --  3 

 MR. GIANNOPOULOS:  I will either brief it for you or I 4 

will, in fact, I do want to, I, I believe I’m right and --  5 

 JUDGE McCARRICK:  Alright. 6 

 MR. GIANNOPOULOS:  -- I would like to cover this subject 7 

with the witness today. 8 

 JUDGE McCARRICK:  What I’m going to do is, you can offer 9 

it, you can offer it, you can do what you, you know, I’ll -- 10 

counsel can make any objections and I’ll reserve ruling until 11 

I’ve had a chance to look at the case law. 12 

 MR. GIANNOPOULOS:  Okay. 13 

 JUDGE McCARRICK:  I can do that before we go. 14 

 MR. HIGH:  Fine. 15 

 JUDGE McCARRICK:  Alright. 16 

 MR. GIANNOPOULOS:  So, I will proceed with the tape --  17 

 JUDGE McCARRICK:  You could, yeah, go ahead and proceed. 18 

 MR. GIANNOPOULOS:  I’ll offer these and you’ll reserve 19 

ruling --  20 

 JUDGE McCARRICK:  Exactly, assuming there is an objection. 21 

 MR. GIANNOPOULOS:  Okay. 22 

 JUDGE McCARRICK:  Alright.  Let’s go back on the record.  23 

Go ahead.   24 

 MR. GIANNOPOULOS:  Okay.  It will take me one second, Your 25 
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Honor, just to get back to where I was. 1 

DIRECT EXAMINATION CONTINUES 2 

Q BY MR. GIANNOPOULOS:  Mr. Perry? 3 

A Yes. 4 

Q At the, during your time that you’ve worked at Western, 5 

have you ever had a chance to have a discussion with Pam Scott? 6 

A Yes, I have. 7 

Q Can you estimate how many times you’ve talked to Pam 8 

Scott? 9 

A It’s been many.  I can’t really number them. 10 

Q Do you know her voice? 11 

A Yes, I do. 12 

Q Can you recognize her voice? 13 

A Yes, I can. 14 

Q How about Steve Curtright?  Have you ever had a chance to 15 

talk to Steve Curtright? 16 

A Yes, on many occasions. 17 

Q And again, who is Steve Curtright? 18 

A He’s basically my supervisor’s supervisor. 19 

Q Okay.  And where is he located? 20 

A Right now his office is in Gallup at, by the, the Gallup 21 

refinery and he has had an office here in Albuquerque at the 22 

Broadway facility. 23 

Q Okay.  And you’ve talked to Steve Curtright before? 24 

A Yes, I have. 25 
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Q And can you identify Steve Curtright’s voice if you heard 1 

it? 2 

A Yes sir. 3 

Q Okay.  I’m going to play this tape for you, Mr. Perry. 4 

 MR. GIANNOPOULOS:  And on the tape, Your Honor, it’s at 1 5 

hour, 25, 24 minutes and 55 seconds, that’s as close as I could 6 

to the transcript, is at 1 hour, 25 minutes and one second. 7 

 MR. HIGH:  Wait a minute, what, give me those numbers 8 

again. 9 

 MR. GIANNOPOULOS:  Yeah, I’m gonna hit play right here at 10 

1 hour, 24 minutes and 55 seconds.  There are portions of the 11 

conversation that I’m interested in -- oh, I’m sorry, I got 12 

mixed up.  I believe, I take it back.  I’m going to, I want to 13 

start at 1 hour, 23 minutes and 33 seconds.  I apologize. 14 

 JUDGE McCARRICK:  Yeah. 15 

 MR. GIANNOPOULOS:  And so, I’m going to start this at 16 

1:23:25. 17 

(Playing tape, inaudible) 18 

 MR. GIANNOPOULOS:  I’m going to stop it right here at 19 

1:23:41 and ask Mr. Perry, do you recognize that voice? 20 

A Yes, I do. 21 

Q Who’s voice is that? 22 

A That’s Pam Scott. 23 

 MR. GIANNOPOULOS:  I’m going to keep playing it, Your 24 

Honor. 25 
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(Playing tape, inaudible) 1 

 MR. GIANNOPOULOS:  I’m going to stop that right there.   2 

Q  Who’s voice is that, Mr. Perry? 3 

A That’s my voice. 4 

Q Do you remember asking that question? 5 

A Yes, I do. 6 

(Playing tape, inaudible) 7 

 MR. GIANNOPOULOS:  I’m going to stop the tape right there. 8 

Q Do you recognize that voice, Mr. Perry? 9 

A Yes, yes, I do. 10 

Q And who’s voice is that? 11 

A That’s Steve Curtright. 12 

(Paying tape, inaudible) 13 

 MR. GIANNOPOULOS:  I’m going to stop the tape right there. 14 

Q Now, Mr. Perry, at that town hall meeting, did you ask 15 

those questions? 16 

A Yes, I did. 17 

Q And did Ms. Scott make those statements with respect to 18 

the driver pay? 19 

A Yes, she did. 20 

Q And did Mr. Curtright make those statements with respect 21 

to driver pay? 22 

A Yes, he did. 23 

 MR. GIANNOPOULOS:  And Your Honor, I’m going to move for 24 

admission of 138 and 139. 25 
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 MR. HIGH:  We object on the base of lack of authenticity, 1 

there is no evidence with respect to who created the disk from 2 

which it was played, whether or not it’s been altered in any 3 

way, whether or not it’s been edited.  There is no indication 4 

other than the typed exhibit as to even the minutes or the time 5 

shown on the disc.  We assume, I don’t know who typed this --  6 

 MR. GIANNOPOULOS:  I typed it, Judge. 7 

 JUDGE McCARRICK:  Well, it makes no difference who typed 8 

it, quite frankly.  But I, I do think I want to take into 9 

consideration the further authentication issues that you’ve 10 

raised and if you want to submit some cases, what I’ll do is 11 

I’ll rule before, I’d like to rule before we go -- 12 

 MR. GIANNOPOULOS:  On Wednesday? 13 

 JUDGE McCARRICK:  -- on Wednesday. 14 

 MR. GIANNOPOULOS:  Okay. 15 

 JUDGE McCARRICK:  So if you’d like, if you would like an 16 

opportunity to submit any points and authorities, you can do it 17 

orally, it doesn’t have to be in writing, just some cases you’d 18 

like for me to look at. 19 

 MR. HIGH:  Okay.  What I’d like to do first is listen to 20 

this -- I may not have --  21 

 JUDGE McCARRICK:  Yeah. 22 

 MR. HIGH:  -- an objection, once I listen to --  23 

 JUDGE McCARRICK:  That’s fine. 24 

 MR. HIGH:  -- this thing. 25 
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 JUDGE McCARRICK:  Yeah.  There’s also a case in the 1 

Judge’s, in the Judge’s Handbook about, about recordings.  It’s 2 

Medite of New Mexico, Inc. at 314 NLRB 1145, 1146 at footnote 7 3 

from 1994.  It’s a video recording, but --  4 

 MR. HIGH:  Can you give that cite again? 5 

 JUDGE McCARRICK: Yeah, 314 NLRB 1145, 1146 at footnote 7 6 

from 1994. 7 

 MR. GIANNOPOULOS:  Now --  8 

 JUDGE McCARRICK:  Are we still on the record? 9 

 MR. GIANNOPOULOS:  I’m sorry. 10 

 JUDGE McCARRICK:  Okay, go ahead. 11 

DIRECT EXAMINATION CONTINUES 12 

Q BY MR. GIANNOPOULOS:  May I ask you one last time, Mr. 13 

Perry, is what you’ve just heard, that I just played, a fair 14 

and accurate recording, that portion of the conversation in 15 

which you, yourself participated in during the town hall 16 

meeting? 17 

A Yes, it is. 18 

 MR. HIGH:  Objection.  No foundation.  He doesn’t know 19 

anything about the recording, he wasn’t, he didn’t handle it, 20 

he didn’t do it --  21 

 MR. GIANNOPOULOS:  I said that portion of --  22 

 JUDGE McCARRICK:  Overruled, overruled, because what he’s 23 

testified to is what he’s heard, is that a fair and accurate 24 

representation of that portion of the, just that portion of the 25 
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tape. 1 

 MR. GIANNOPOULOS:  Of the conversation, yes. 2 

Q Thank you.  Now, you also mentioned that there was a 3 

discussion that you had with respect to tickets with Ms. Scott, 4 

citations? 5 

A Yes. 6 

Q Why don’t you tell me when did that occur?  At that town 7 

hall meeting? 8 

A There was some at that town hall meeting, yes. 9 

Q Okay.  And what issues did you raise with respect to 10 

citations, do you recall? 11 

A Basically --  12 

 MR. HIGH:  Your Honor, could I objection again.  There is 13 

no allegation about this ticket, the citation, in the 14 

Complaint. 15 

 MR. GIANNOPOULOS:  These are again --  16 

 JUDGE McCARRICK:  It goes to --  17 

 MR. GIANNOPOULOS:  -- are the concerted complaints. 18 

 JUDGE McCARRICK:  I understand.  I’m going to overrule the 19 

objection, it goes to the concerted protected activity. 20 

A Yes, I did have discussions with her on it.  I raised the 21 

issue that I did not think it was fair to be punished before we 22 

were found guilty of something. 23 

Q Did they discuss -- was that discussed at the town hall 24 

meeting? 25 
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A Yes. 1 

Q And what do you recall being said? 2 

A Basically that, you know, I didn’t like the policy -- 3 

Q Well, what was the policy that was discussed? 4 

A The policy being discussed now was that they could suspend 5 

us, depending, once we received a ticket, depending on the 6 

outcome of the ticket.  Part of it was said that, you know, 7 

this would help you facilitate getting the process moved 8 

through the court.  I have no way to speed up the process of 9 

the court. 10 

Q And who was, who was saying those things at the meeting? 11 

A Pam Scott. 12 

Q Okay.  Do you recall at this meeting whether the topic of 13 

the union was discussed? 14 

A Yes, it was. 15 

Q And who do you recall saying anything? 16 

A Kevin Goode. 17 

Q And what do you recall him saying? 18 

A Basically, he had a question about the union. 19 

Q Was the question, do you remember if it was an oral 20 

question or if it was a written question? 21 

A I believe it was a written question.  22 

Q Okay.  And what do you recall him saying? 23 

A Basically they, somebody had raised the concern about the 24 

union coming in --  25 
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 JUDGE McCARRICK:  Somebody in writing submitted a question 1 

to Mr. Goode?  2 

 WITNESS:  There were, one town hall meeting where there 3 

was a suggestion box, where we could put in notes asking 4 

questions. 5 

 JUDGE McCARRICK:  Uh-huh.  And someone had raised a 6 

question --  7 

 WITNESS:  Yes sir. 8 

 JUDGE McCARRICK:  -- about the union --  9 

 WITNESS:  Yes, Your Honor. 10 

 JUDGE McCARRICK:  -- that Mr. Goode responded to? 11 

 WITNESS:  Yes, at the town hall meeting. 12 

 JUDGE McCARRICK:  I got it, I understand.  Go ahead. 13 

Q And what do you recall his response was? 14 

A Well, I remember Mr. Goode saying along the line, said he 15 

was not sure, not been officially notified of it, but that he 16 

knew two things about the union.  If the union came on at 17 

Western, one is that he would continue to manage the company 18 

the same way that he had and another was that he would be 19 

taking money out of our checks for the dues. 20 

Q Okay.  Now, after this town hall meeting, was there a 21 

subsequent meeting where a wage increase was announced to 22 

drivers? 23 

A Yes, just before Labor Day. 24 

Q Okay.  And do you recall where that meeting took place? 25 
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A At the same spot at the 4020 Broadway facility. 1 

Q And who was present at that meeting? 2 

A It was myself, most of the other transport drivers, ten to 3 

eight to fifteen, somewhere around in there.  Also Steve 4 

Curtright, Pam Scott, Bob Proctor, Kevin Goode, Colleen 5 

Redfearn. 6 

Q And at this meeting, do you recall who made the 7 

announcement about the pay increase? 8 

A It was either Pam or Colleen. 9 

Q And do you recall what was said? 10 

A Basically that the drivers, instead of being on a 11 

graduating rate now, that night drivers were going to receive 12 

one per mile rate and that the day drivers would receive 13 

another per mile rate instead of it being based on your years 14 

of service and that the zone pay was unchanged. 15 

Q And before this announcement, how were drivers 16 

compensated? 17 

A Before, we had a graduated rate based on the years of 18 

service.  I don’t remember the exact mileage on it --  19 

Q Uh-huh. 20 

A -- but there is one for day drivers, one for night 21 

drivers.  Night drivers received a little more because of the 22 

shift differential.  And at the time I was receiving 47 cents 23 

per mile on my runs that were over 100 miles one way. 24 

Q Uh-huh. 25 
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A And I also received zone pay, depending on the distance of 1 

-- zone one was 1-to-25 miles and that was at 47.38.  Zone two 2 

was 26-to-50, I believe, or 49 and that was, I believe 70.49 3 

and then zone three from 51-to-75 was 9683 and then zone four, 4 

from 76-to-99 miles was, I believe, 118.40. 5 

Q And after the, after the increase was announced, what was 6 

your, what was your pay, per mile pay? 7 

A My per mile pay went to 49 cents per mile. 8 

Q Okay.  Do you recall if a merit bonus was discussed at 9 

this meeting? 10 

A Yes, it was. 11 

Q And do you recall who talked about merit bonuses? 12 

A I believe that was Colleen. 13 

Q And what do you recall being said about the merit bonus? 14 

A That they’d taken the first six months of our earnings and 15 

basically doubled it, took out any vacation pay, sick pay, 16 

anything that wasn’t actual work --  17 

Q Uh-huh. 18 

A -- and, like I said, they doubled that, and they 19 

multiplied it by a percentage, I believe it was like three 20 

percent and they were giving us a merit bonus on that, bring us 21 

up. 22 

Q Now, I’m going to show you a document that’s marked 23 

General Counsel’s 36.  Did you receive that, if you recall? 24 

A Yes, I did. 25 
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Q And then, let me ask you, at some point, do you recall if 1 

there was a, well, let me show you General Counsel’s 37 and 2 

we’ll start on page 2, is your name listed on that document? 3 

A Yes, it is. 4 

Q After, did you in fact, receive a copy of this letter? 5 

A Yes, I did. 6 

Q After this letter went out, and I’m going to turn to the 7 

first page of General Counsel 37, did you receive a letter 8 

similar to the one in General Counsel’s 37, page 1, from Mr. 9 

Goode? 10 

A Yes, I did.  It was addressed to me with my address. 11 

Q Did you only receive one of those letters from Mr. Goode, 12 

or General Counsel’s 37, did you receive more than one, do you 13 

remember? 14 

A I’m not real sure off the top of my head, I’d have to look 15 

at my letters again. 16 

Q Okay.  Now at some point in 2011, did a group of 17 

consultants come to the Western facility, anti-union 18 

consultants or persuaders, if you want to call them? 19 

A Yes, they did. 20 

Q And do you recall with respect to the timeframe, well do 21 

you remember about when it was? 22 

A Not exactly, it was after our town hall meeting right 23 

before Labor Day, you know, where we had received the raise and 24 

after that letter went out from the union notifying the company 25 
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that we were on an organizing committee. 1 

Q Okay.  So it was after then and how about with respect to 2 

maybe Christmas? 3 

A It was before Christmas. 4 

Q Before Christmas, okay.  And did you attend any mandatory 5 

meetings where there was a consultant present? 6 

A Yes, I did. 7 

Q And do you recall where this meeting took place? 8 

A There was one at the Albuquerque facility at the drivers’ 9 

room. 10 

Q And was it within the same timeframe you discussed 11 

earlier? 12 

A Yes, it is. 13 

Q And who do you remember being present? 14 

A I remember, there was a consultant by the name of William 15 

Scott. 16 

Q Uh-huh. 17 

A Also a, I don’t remember his name, he identified himself 18 

as a supervisor from Phoenix at American Men, several of the 19 

drivers, James Peace (phonetic), Jason Merrill, I believe 20 

Rafael Cisneros was there and myself. 21 

Q And at this meeting, do you recall if anyone was taking 22 

notes? 23 

A Yes, the supervisor from Phoenix. 24 

Q Now this gentleman, Mr. Scott, did he speak at this 25 
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meeting? 1 

A Yes, he did. 2 

Q And did he, did he say anything as to what his position, 3 

if any was with the company? 4 

A After he was speaking a little while, he and I had a 5 

conversation, he said that he was a supervisor. 6 

Q This was a one-on-one conversation? 7 

A Yes, directly across the table. 8 

Q And this was after or before the group meeting? 9 

A Which group meeting? 10 

Q Well you said that there was a mandatory meeting --  11 

A Yes, that, during that mandatory meeting. 12 

Q Okay.  And what do you recall him saying? 13 

A He said that he was a supervisor and he wasn’t going to 14 

let me take over the meetings and basically I told him, you 15 

know, ”You asked me what my concerns were and I’m telling you.”  16 

He says, “Well, I’m a supervisor and you can’t talk to me like 17 

that,” and I said, “No you’re not,” and he said the company 18 

hired him, they gave him the position of a supervisor for the 19 

purpose of these meetings. 20 

Q And, and he said something about concerns --  21 

A Yes, he had asked us what our concerns were. 22 

Q During this meeting? 23 

A During this meeting. 24 

Q Okay.  What do you remember him saying, to the best of 25 
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your recollection? 1 

A Best of my recollection, after he introduced himself, 2 

introduced himself as William Scott, but you can call me 3 

Scotty, was his phrase on it.  And he wanted to talk to us 4 

about the union, about how bad it was and give us some 5 

information, proceeded to tell us about how he was employed by 6 

the union for 20 some odd years and that when he left, because 7 

the union had mismanaged the funds, the pension fund, that he 8 

was only receiving like $150-$160 a month on his pension and he 9 

also stated that he and his wife were on food stamps and he 10 

didn’t think it was fair, you know, having Social Security and 11 

a pension like that being mismanaged and having to be on food 12 

stamps.  And then he asked us about our concerns and I raised 13 

the issue about Rafael being suspended. 14 

Q And while this was going on, who was taking notes? 15 

A The supervisor from Phoenix. 16 

Q Okay.  Keep going. 17 

A And he asked me, you know, what our concerns were.  I 18 

stated, you know, the concern about Rafael being suspended, we 19 

didn’t think that was fair, being punished before you were 20 

found guilty of something.  Also, I’m trying to remember, about 21 

common carriers -- I’m drawing a blank right here real quick.  22 

Let me think back a moment. 23 

Q And while you’re thinking about -- 24 

A And wait time --  25 
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Q I’m sorry. 1 

A I’m sorry, about the wait time and all and he was getting 2 

belligerent with me, raised his voice. 3 

Q Specifically with you? 4 

A Yes. 5 

Q Now after this meeting, did you ever look this guy up? 6 

A Yes, I went to the internet and I looked him up there and 7 

from what I saw, it looked like he had an office in Broken 8 

Arrow, Oklahoma and one in Memphis, Tennessee. 9 

Q And what did you look at? 10 

A I looked at, I’m not sure if it’s an LM10 or an LM20, if 11 

the, the Department of Labor website, and I saw --  12 

Q Did you subsequently -- let me ask you this, did you 13 

subsequently have another conversation with Mr. Scott? 14 

A Yes, I did. 15 

Q And about when did that occur with relationship to that 16 

first meeting? 17 

A With the first meeting? 18 

 JUDGE McCARRICK:  How long after the first meeting? 19 

A It was within a day or two. 20 

Q Okay.  And where did that conversation take place? 21 

A That was out by my truck.  I’d told another driver that 22 

I’d looked him up on the internet and I didn’t think he was 23 

getting food stamps, you know, since he charged $750 a day to 24 

come out and be a labor consultant. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1497 

 

Q Okay.   1 

A And then --  2 

Q Where did your conversation with Mr. Scott occur? 3 

A Out by my truck, as I was starting my pre-trip. 4 

Q And why don’t you tell me, who was present? 5 

A He came up and Ray and I were there and talking, I was 6 

just starting my pre-trip and another driver and he came up and 7 

asked me, “Which one of you is Dean,” and I told him, “I am.”  8 

He goes, “I heard you looked me up on the internet,” and I 9 

said, “Yes sir, I did.”  He says, “What did you find out?”  I 10 

said, “I found out that you have a legitimate business,” and he 11 

said, “Damn straight I do.”  I said, “I also found out that you 12 

charge $750 a day for your consulting and I don’t see how you 13 

can be on food stamps and charge $750 a day.”  And he said 14 

something along the lines, well, “He meant that was only when 15 

he was on disability,” and that was the first that I’d heard 16 

that he had been on disability.  And we talked a little longer 17 

and I asked, “I also saw that you had an office in Broken 18 

Arrow, Oklahoma and one in Memphis,” and he said, “No, I only 19 

have the one in Memphis, the one in Broken Arrow was LRI, Labor 20 

Relations,” and that he’d told his wife that if anybody showed 21 

up there at his house, that tried to get in a window or door, 22 

you know, take out the window or door with a 12 gauge loaded 23 

with double 00 buckshot. 24 

Q And anything else happen in that conversation? 25 
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A He explained that he had misunderstood and I told him that 1 

I never would come to his house, you know, that if there was 2 

any violence or anything like that, that I would disassociate 3 

myself from the union organizing, I wouldn’t have any part of 4 

that.  And he apologized for the misunderstanding and then we 5 

separated. 6 

Q Did you have any other, were you, did you participate in 7 

any other formal meetings with any of the consultants? 8 

A No, not that I recall.   9 

Q How about informal, did you have any other informal 10 

discussions with any of the consultants? 11 

A Just, there was one consultant that came after William 12 

Scott had left. 13 

Q Do you remember who he was? 14 

A I do not know his name. 15 

Q Do you remember what he looked like? 16 

A He was -- a Spanish gentleman with gray hair, he was on 17 

his cell phone speaking in Spanish when I walked into the 18 

drivers’ room there.  He had a bunch of anti-union literature 19 

out on the table and I looked at him and I know a little bit of 20 

Spanish and I asked him in Spanish, (speaking Spanish). 21 

Q Which means what? 22 

A What is this crap or what is this shit?  And he looked at 23 

me kind of funny, I said, (speaking Spanish), you know, because 24 

-- 25 
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Q What does that mean? 1 

A Means put this crap in the trash. 2 

Q And what were you referring to? 3 

A To the anti-union literature. 4 

Q And where was this again? 5 

A At the drivers’ room here in Albuquerque. 6 

Q Okay.  And where was --  7 

 JUDGE McCARRICK:  How long, how long after your 8 

conversation with Scotty at your truck was this? 9 

A A day or two later.  This was in partial response to we’d 10 

put several things up on the bulletin board of, for the union. 11 

Q Uh-huh. 12 

A And those had been taken down and thrown away. 13 

Q Okay.  And where was the literature that this consultant 14 

had? 15 

A It was out on the table there. 16 

Q Okay.  Did he reply to you in any way? 17 

A He asked me if he could speak to me and I told him “No, 18 

I’m not interested in what you have to say.” 19 

Q And is that, the conversation end there? 20 

A Basically it ended there, yes sir. 21 

Q Now, Mr., Mr. Dean, I’m going to ask you about -- 22 

 MR. GIANNOPOULOS:  One second, Your Honor. 23 

 JUDGE McCARRICK:  Off the record? 24 

Q Have you ever seen any, either, any worker or supervisor 25 
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at Western, either in Albuquerque, in Cenessa or at Bloomfield, 1 

selling things at work? 2 

A Yes, I have. 3 

Q And give me a timeframe.  During the timeframe of the 4 

union drive, did you see anything like that? 5 

A Yes, I did. 6 

Q And what, what did you see? 7 

A Basically, I’ve seen a sales form that Jonas had left out 8 

for his daughter’s Girl Scout Troop. 9 

Q And who is Jonas? 10 

A He’s now our supervisor, he’s facility manager, I believe 11 

there at Albuquerque. 12 

Q Uh-huh. 13 

A Where we park our trucks.  He had Girl Scout cookies for 14 

sale and another time --  15 

Q Where were those forms? 16 

A In the break room, in the main part of the building, by 17 

the offices. 18 

Q Is this, and this is, in Albuquerque there is the 19 

warehouse part and then there’s the part where the rack is? 20 

A Yes, there’s two separate facilities.  One where we park 21 

our trucks that has the warehouse for the lube and oil and 22 

then, like I said, for the lube supplies, the bulk oil, the 23 

case oil, and on, and then there is a separate one, I believe 24 

it’s 3209 Broadway where we load the finish products, the 25 
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gasoline and diesel. 1 

Q And so the cookie, the Girl Scout cookie forms, where did 2 

you see that? 3 

A At the one here in Albuquerque, at the 4020 Broadway 4 

facility. 5 

Q Okay.  And where? 6 

A On the break room table. 7 

Q Okay.  And who is Leo Greigo? 8 

A He is terminal operator at Cenessa. 9 

Q And has Leo Greigo ever tried to sell you anything? 10 

A Yes, he’s sold us candy bars that his kids have had as 11 

fund raisers at their school. 12 

Q And where, where has he done that? 13 

A This was between the operators’ room and the area where we 14 

sign in and enter our loads into the system. 15 

Q Okay.  And did you buy one? 16 

A Yes, I’ve bought several candy bars from him. 17 

Q How about Philip Payne?  Who is Phillip Payne? 18 

A He was a finish product driver working nights out of 19 

Cenessa. 20 

Q And has Phillip Payne ever tried to sell you anything? 21 

A Yes, he’s tried very hard several times to sell me raffle 22 

tickets for a Harley Davidson motorcycle for his church.   23 

Q And where did he try to sell you these? 24 

A There at the drivers’ room at Cenessa, also the little 25 
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area right beside the drivers’ room where we sign in and also 1 

out on the rack. 2 

Q Did you buy any of these? 3 

A No, I did not. 4 

Q Now, have you ever had a conversation with Eric Burnham, 5 

where the topic of the union came up? 6 

A Yes, I did. 7 

Q And do you recall about when this took place? 8 

A First part of October of last year. 9 

Q And who was present? 10 

A Just Eric and myself. 11 

Q And where did the conversation take place? 12 

A It was in his pick-up.  My truck was at the shop and it 13 

was ready to be picked up and I’d asked for a ride over and he 14 

said, “I’ll give you a ride over,” and I waited and we left the 15 

facility there --  16 

Q And who was in the pick-up? 17 

A Just Eric Burnham and myself. 18 

Q Okay.  Go ahead, tell me what happened. 19 

A And as we were getting on to I-25 northbound, he looked at 20 

me and said, “Well, I sure hope I don’t lose my job over this 21 

union thing.”  I said, “Eric, we’re not after anybody’s job.”  22 

And basically his reply was, “Well, you don’t understand, 23 

Western could shut this whole thing down, they could walk away 24 

from the leases on the tractors, sell the trailers, sell all of 25 
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the lube equipment, they’re all paid for, that’s nothing but 1 

profit,” and I told him basically, “Eric, they can’t legally do 2 

that,” and he goes, “Well, I sure hope you’re right,” and all 3 

and I said, “Well, I’m real sure that I am,” and basically then 4 

we started talking about other things, jewelry business, 5 

stones, you know, that I’d had offers of other employment that 6 

I’d turned down and he looked at me kind of funny and said, 7 

“Why?” and I said one didn’t have the financial security, 8 

another one was that I’d have to work for a very difficult 9 

boss, you know, which I could if I had to, but I preferred not 10 

to and third, you know, I liked working at Western. 11 

 MR. GIANNOPOULOS:  Can we go off the record for a second, 12 

Your Honor? 13 

 JUDGE McCARRICK:  Off the record. 14 

(Off the record) 15 

(Whereupon, the hearing in the above-entitled matter was 16 

adjourned to reconvene on Tuesday, June 12, 2012) 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 

___________________________________         
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 

 
 

 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at 421 Gold Southwest, Albuquerque, 

New Mexico, on Tuesday, June 12, 2012, at 9:00 a.m. 
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(continuation) 6 
 7 
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 19 
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 21 
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P R O C E E D I N G S 1 

 ADMINISTRATIVE LAW JUDGE McCARRICK:  We’re back on the 2 

record in the matter of Western Refining, Inc., cases 28-CA-3 

67703, et al.   4 

All of the parties that were present yesterday are here 5 

present today.  We’re going to continue with the examination of 6 

Mr. Perry and Mr. Perry I’ll remind you that you are still 7 

under oath, sir. 8 

 WITNESS:  Yes, Your Honor. 9 

 JUDGE McCARRICK:  Alright, Mr. Giannopoulos? 10 

 MR. GIANNOPOULOS:  Thank you. 11 

DIRECT EXAMINATION OF WILLIAM DEAN PERRY CONTINUES 12 

Q BY  MR. GIANNOPOULOS:  Good morning, Mr. Perry. 13 

A Good morning. 14 

Q Yesterday when you were here I played some, a tape 15 

recording, DVD recording, it was on a CD. 16 

A Yes. 17 

Q Let me ask you, what role, if any, did you play in 18 

transferring audio files onto a CD or a DVD? 19 

A What I did was I received the recorder from Kevin Taddy.   20 

Q And what kind of recorder was it? 21 

A It was a little hand-held voice recorder. 22 

Q Was it digital?  Did it have a cassette tape in it? 23 

A It was digital. 24 

Q Okay.   25 
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A And then I took it home and I downloaded all the files 1 

from that to my computer. 2 

Q Let me stop you.  Do you recall about when it was that you 3 

received this recorder from Mr. Taddy?  When?  The timeframe in 4 

relationship to those meetings that were held in 2011? 5 

A It was a couple of weeks after our town hall meeting, 6 

right before Labor Day. 7 

Q Okay.  Go ahead. 8 

A Okay.  And then I received it from Kevin --  9 

Q Uh-huh. 10 

A -- I took it home and I connected it to my computer and 11 

downloaded the files.  They were in a format that my computer 12 

wouldn’t play.   13 

Q Because of your -- could your computer play those? 14 

A Not the way they were downloaded, no sir. 15 

Q Okay.  Do you recall what kind of file format they were 16 

in? 17 

A They were in a dot voc format. 18 

Q Okay. 19 

A And it wouldn’t play on my Windows Media Player. 20 

Q Okay.  So what, if anything, did you do then? 21 

A I then later burned the larger files to a disk and gave it 22 

to Reggie Lamoine.   23 

Q Okay. 24 

A So he could have them formatted, you know, to where they 25 
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would play.   1 

Q Okay.  Great. 2 

 JUDGE McCARRICK:  And I’m sorry, when did you give him, to 3 

Mr. Lamoine? 4 

 WITNESS:  I’m sorry? 5 

 JUDGE McCARRICK:  When did you give the, your burned CDs 6 

to Mr. Lamoine? 7 

 WITNESS:  If I remember, it was either in late December or 8 

in January of this year. 9 

 JUDGE McCARRICK:  Thank you.  Go ahead. 10 

Q Now do you still have the original files on your computer? 11 

A I have copies of the files on my computer, yes. 12 

Q In the dot voc? 13 

A In the dot voc format. 14 

Q Okay.  I want to move back to or move into another subject 15 

now.  At the time the Union was organizing -- well, at least, 16 

after the Union organizing had started, did there come a time 17 

that you went to some Giant stores and passed out flyers? 18 

A Yes, I did. 19 

Q Do you remember about when that was? 20 

A It was after our Labor Day meeting. 21 

Q It was back in 2011? 22 

A Yes, in 2011. 23 

Q Okay.  And why don’t you tell me, if you recall, the first 24 

store that you went to. 25 
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A We went to the, what we call the Bosque Farm store, it’s 1 

Los Lunas, I believe 7549. 2 

Q And who were you with? 3 

A It was Ever Rodriguez, Kent Hodges, Reggie and Kelvin, 4 

from the Union. 5 

Q Okay.  And what, tell me what, if anything happened at 6 

that store? 7 

A We went in and told them what we were doing and they were 8 

fine, okay, and we began hand billing the customers and asking 9 

them what, to call the company, you know, to help support us, 10 

you know, in our union drive.   11 

Q Okay.   12 

A And we were there somewhere around an hour and a half, two 13 

hours, and we left that location and went to another one there 14 

at Los Lunas. 15 

Q At that Bosque Farms location, when you said you were hand 16 

billing the customers, where was, where were you standing? 17 

A Part of the time up by the pumps, part over on the curb 18 

and part up by the store. 19 

Q Okay.  Then, and how about your colleagues? 20 

A They were in the same general area up there. 21 

Q Okay.  You said you moved to the next store. 22 

A Yes. 23 

Q Tell me what happened at the next store. 24 

A Then we went down to Giant 6033 in Los Lunas and my 25 
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stepdaughter works there.  We told her and the manager what we 1 

were doing and --  2 

Q What does your stepdaughter do at that store? 3 

A She’s a clerk. 4 

Q Okay.  And we went in and told them what we were doing and 5 

all and my stepdaughter was okay and then the manager was, 6 

“Alright, whatever, I’m busy right now,” and we were doing the 7 

same thing, hand billing the customers at the pumps and up by 8 

the store itself and after about an hour, hour and a half, 9 

somewhere in that timeframe, my stepdaughter came out and was 10 

going, “Well, I hate to tell you this, but ya’ll are gonna have 11 

to go,” and then the manager came out saying, you know, “You 12 

need to leave, I’m afraid that I’m gonna get in trouble if I 13 

allow you to stay here.” 14 

Q Okay. 15 

A And we were okay and we left there and went to Giant 6043 16 

on Main Street in Los Lunas. 17 

Q Okay.  Why don’t you tell me what happened at that store. 18 

A Okay, there at that store, we were also hand billing the 19 

customers after we told them what we were doing and was about 20 

an hour timeframe that the district manager pulled up, Susan 21 

Montonia. 22 

Q Now, did you know Susan Montonia? 23 

A Yes, I’ve known Susan Montonia since at least 2000. 24 

Q And how is it that you know Susan Montonia? 25 
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A I used, when I first moved down from there, I started 1 

going into the Giant there. 2 

Q Uh-huh. 3 

A Giant 6039 and became friendly with the manager and the 4 

assistant manager and several of the clerks there. 5 

Q Uh-huh. 6 

A And Susan was the district manager of the store at that 7 

time. 8 

Q So had you had conversations with Susan Montonia before 9 

this incident when you were passing out flyers? 10 

A Yes, I had.  And, in fact, I met my wife at Giant 6039 and 11 

-- 12 

Q Did she work for the, for the company? 13 

A She worked for Giant at the time, yes. 14 

Q Okay. 15 

A And Susan promoted her to shift leader, you know, with the 16 

manager’s consent and then also later on had her at Giant 6011 17 

here at 2nd and Rio Bravo. 18 

Q Okay. 19 

A And then the Mustang on south end of Glen (phonetic) which 20 

has since closed. 21 

Q So tell me what happened then after Susan Montonia came.  22 

Well, first of all, what were you, what, how were you dressed 23 

when you were hand billing?  24 

A I was in a pair of Levis and my work shirt with a Western 25 
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cap. 1 

Q Okay.  And does your work shirt have a Western logo on it? 2 

A Yes, it did. 3 

Q Okay. 4 

A Western logo over here and my name. 5 

 JUDGE McCARRICK:  The witness is referring to an area over 6 

his left hand shirt pocket. 7 

 MR. GIANNOPOULOS:  Yes, thank you, Your Honor. 8 

A Okay.  We were there hand billing and after a little while 9 

Susan pulls up and she’s in her big black truck, personal 10 

vehicle I believe, and she gets out and she’s going, “Hey guys, 11 

what are you doing,” and we started explaining to her and she 12 

goes, “You can’t do that around here, you’re gonna have to 13 

leave,” and okay, and she starts going on, “I just came back 14 

from El Paso, we just bought another 30 some ought stores down 15 

there.  Western’s growing and is strong and ya’ll are gonna 16 

have to leave right now.”  We was okay, I knew her, I knew who 17 

she was and so I was going ahead and I went ahead and left.  18 

After that, I was at Giant 6039 and one of the clerks there, 19 

you know, we, casual conversation, this was about a week, week 20 

and a half later.  She goes, “What are you up to,” and I hadn’t 21 

seen her in a while and “Well, not a whole lot, you know, we’re 22 

out hand billing the stores and got run off last week.”  She 23 

goes, “That was you?” And I said, “Yes, that was me,” and 24 

Christi Foster said, “Susan had called her and told her that if 25 
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we showed up there, that she was to tell us --  1 

 MR. HIGH:  Excuse me, Your Honor, I’m going to object as 2 

hearsay.  I don’t know who’s doing the talking here. 3 

 JUDGE McCARRICK:  Sustained. 4 

Q Let’s take a step back then. 5 

A Okay. 6 

Q Who were you having this conversation --  7 

A I was speaking with Christi Foster, a clerk at Giant 6039. 8 

Q Okay.  And she, she works as a clerk? 9 

A She did. 10 

Q Behind the register? 11 

A Yes. 12 

Q Thank you.   13 

 MR. GIANNOPOULOS:  And Your Honor, we would say, at least 14 

for purposes of this conversation, first of all, she’s an 15 

agent. 16 

 MR. HIGH:  We would object to being hearsay, Your Honor.  17 

This is an hourly worker. 18 

 JUDGE McCARRICK:  Yeah, I don’t find enough evidence to 19 

establish agency. 20 

 MR. GIANNOPOULOS:  That’s fine. 21 

A Excuse me --  22 

 JUDGE McCARRICK:  Hang on --  23 

Q No, no, that’s fine. 24 

 JUDGE McCARRICK:  -- there’s no question pending. 25 
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Q Stop, stop.  That’s fine. 1 

 MR. GIANNOPOULOS:  I’ll move on, that’s fine, Your Honor. 2 

Q When you were hand billing, is that the, with respect to 3 

Ms. Montonia, is that the end of your conversation with Ms. 4 

Montonia? 5 

A That was the end of my conversation with Susan. 6 

Q Okay.  And did you continue hand billing after that? 7 

A No, we did not. 8 

Q So that was the end of your hand billing? 9 

A That was the end of my hand billing. 10 

Q I’m going to show you a document that’s marked General 11 

Counsel’s 130.  Do you recognize that document? 12 

A Yes, I do. 13 

Q And what is that? 14 

A This is one, a copy of one of the flyers that we were 15 

handing out or the flyer that we were handing out. 16 

Q Okay.  Now, how long have you been delivering to Giant 17 

stores? 18 

A To Giants, since I started in November of 2007. 19 

Q Okay.  And from the time the union organizing drive 20 

started, up until today, have you ever personally witnessed 21 

anybody either hand billing or selling things at the Giant 22 

stores that weren’t, you know, Giant employees? 23 

A Yes, I have. 24 

Q And why don’t you give me some examples. 25 
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A I’ve seen everything from jars out on counters to help 1 

accident victims or people that died, you know, family 2 

requesting donations for burial.  I’ve seen people selling 3 

candy bars there.  In fact, I bought one at Giant 6837 and I 4 

have the wrapper, you know, where I made a note of the date and 5 

time. 6 

Q Is that recent? 7 

A This, yes. 8 

Q Do you have the wrapper with you? 9 

A Yes, I do.  It was on 4/6 of this year.  The organization 10 

was Sandia Valley of the Nazarene Church and they was selling 11 

candy bars at Giant 6837, 4300 Montano Road Northwest, here in 12 

Albuquerque at it was approximately 9:15 when I purchased this. 13 

Q And how much was the candy bar? 14 

A It was a dollar. 15 

Q And who was selling it? 16 

A Just a young man from the church. 17 

 JUDGE McCARRICK:  And where --  18 

Q And was he wearing anything in particular?  Was he wearing 19 

any kind of --  20 

A No, just casual clothes. 21 

Q Casual clothes?  And after you bought this candy bar, did 22 

you make any notations, did you keep the wrapper, you say? 23 

A Yes, I kept the wrapper and made notations on it. 24 

Q And did you write that notation, when in relationship to 25 
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you buying the candy bar? 1 

A Right after I ate the candy bar. 2 

Q Okay. 3 

A So at the store. 4 

Q And I’ve got a document, Your Honor, I’m going to mark 5 

General Counsel’s 140, which is a copy of the front and back of 6 

the candy bar wrapper. 7 

(General Counsel’s Exhibit 140 is marked for identification) 8 

 JUDGE McCARRICK:  And where was this young man selling the 9 

candy? 10 

 WITNESS:  He was right up by the front doors. 11 

 JUDGE McCARRICK:  Was he inside or outside the store? 12 

 WITNESS:  Just outside the store. 13 

 JUDGE McCARRICK:  The front doors into the store? 14 

 WITNESS:  Yes sir. 15 

Q While I’m marking this, Mr. Dean [sic], have you ever seen 16 

-- these people, when you talk about selling, that you’ve just 17 

described some incidents --  18 

A Uh-huh. 19 

Q -- have you ever seen anyone standing near the pump area 20 

selling anything? 21 

A Yes, I have. 22 

Q And what?  Could you tell me when? 23 

A I don’t remember the exact dates, but I’ve seen -- 24 

 JUDGE McCARRICK:  Well --  25 
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Q Within the timeframe with respect to the Union organizer 1 

drive --  2 

A Yes. 3 

Q Again, I’m talking about since --  4 

A Since the Union was trying to -- 5 

Q -- let’s say, Summer of 2011 until today? 6 

A Yes.  I’ve also seen them up by the pumps, you know, the 7 

kids with the candy --  8 

Q Uh-huh. 9 

A -- can you help me out, I’m trying to do good and have a 10 

job and they are selling candy or snacks there by the pumps. 11 

Q And I’m going to have to show you General Counsel’s 140, 12 

Mr. Dean [sic} and tell me, look at this, the front and the 13 

back and is there any difference between this copy I’ve just 14 

given you and the actual wrapper that you have with you? 15 

A No sir, there is not. 16 

 MR. GIANNOPOULOS:  Move for the admission of General 17 

Counsel’s 140, Your Honor. 18 

 JUDGE McCARRICK:  Any objection. 19 

 MR. HIGH:  No objection. 20 

 JUDGE McCARRICK:  140 is received. 21 

(General Counsel’s Exhibit 140 is received into evidence) 22 

 MR. GIANNOPOULOS:  Can I have one second, Your Honor, just 23 

to check my notes.  I think that that’s all I have.  Let me 24 

just have a couple of minutes. 25 
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 JUDGE McCARRICK:  Go ahead.  Off the record. 1 

(Off the record) 2 

DIRECT EXAMINATION CONTINUES 3 

Q BY MR. GIANNOPOULOS:  Mr. Perry, the, when you were down 4 

at that Giant store with Susan Montonia, when she showed up. 5 

A Uh-huh. 6 

Q Did you overhear her have any conversations, either, with 7 

anyone either in person or on the phone? 8 

A Yes, I did. 9 

Q Why don’t you tell me when that happened, what, where were 10 

you standing, where was she standing? 11 

A Okay.  I was standing by the pumps here --  12 

Q Uh-huh. 13 

A -- she pulled up in between us and the store, I was on, 14 

like I said, pumps closest to the store, and after she told us 15 

we couldn’t do that, we had to leave and her little speech 16 

about Western being strong, they just bought a bunch of stores, 17 

she started making phone calls and I heard her say to somebody 18 

on the other end, “There’s people out here passing out hand 19 

bills.  If they show up there, you are to tell them to leave 20 

immediately,” and I was walking off at this time and that’s the 21 

last I heard. 22 

Q Okay.  I’m going to show you a document that was marked 23 

into evidence, General Counsel’s 135.  I’m going to ask you to 24 

take a look at that document. 25 
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A Yes. 1 

Q Have you ever, do you recognize that picture? 2 

A I recognize the truck for being from the Teamsters Union. 3 

Q And where, where, have you seen that truck previously? 4 

A Yes, I have. 5 

Q And where have you seen that truck parked? 6 

A I’ve seen it here in town on Broadway.  I’ve seen it up 7 

behind our facility at 4020 Broadway.  I’ve seen it at the 8 

Pilot Truck Stop. 9 

Q The Pilot Truck Stop, that’s up in Cenessa? 10 

A In Cenessa, right in front of the Refinery.  You have to 11 

pass by that before you can get to the Refinery on the access 12 

road. 13 

Q Okay.  And where, in relation to the Refinery up in 14 

Cenessa, where have you seen that truck parked? 15 

A There at the Pilot Truck Stop, as the access road comes 16 

down, it curves to the right --  17 

Q Uh-huh. 18 

A -- there is an entranceway there for the trucks, they were 19 

just pass that in the parking lot. 20 

Q And have you ever visited that truck when you have been at 21 

Cenessa? 22 

A Yes, I did. 23 

Q And at any time when you have visited that truck at 24 

Cenessa, have you ever seen any Western supervisors or managers 25 
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in the area? 1 

A Yes, I have. 2 

Q And can you tell me, like in relation to the timeframe, 3 

about when that was? 4 

A Okay.  After the committees, or after we started 5 

organizing, this was, I’m not sure of the exact date, but, you 6 

know, it was after that I do know, and I pulled in and I parked 7 

in between the pumps and the scale there and I walked over to 8 

the truck and was speaking with the people there and turned 9 

around and you can see across the parking lot there, there 10 

weren’t any trucks in the way, David Townsend came around the 11 

corner of the building where his office is at --  12 

Q Uh-huh. 13 

A -- and was standing there with his hands on his hips, you 14 

know, looking at us. 15 

Q And where is, about how far is the, is the, you said his 16 

office?  About how far is that from where the truck was? 17 

A Allowing for the distances, I’m going to say at least 100 18 

yards. 19 

Q So I’m gonna show you what’s marked --  20 

 JUDGE McCARRICK:  Football field length? 21 

 WITNESS:  Yes sir. 22 

Q I’m gonna show you what’s marked as General Counsel’s 26.  23 

There’s a road up at the top of General Counsel’s 26, it says 24 

Giant Crossing, do you see that? 25 
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A Yes, I do. 1 

Q Do you recognize that road? 2 

A Yes, I do. 3 

Q Where I-40 is? 4 

A I-40, exit 39. 5 

Q And can you identify the Pilot Truck Stop on this picture? 6 

A Yes, the Pilot, the truck stop itself is the big white 7 

building. 8 

Q Okay. 9 

 JUDGE McCARRICK:  Are you referring to GC-26(a)? 10 

 MR. GIANNOPOULOS:  26(c), (c), I’m sorry, C as in Charlie. 11 

 JUDGE McCARRICK:  C, okay. 12 

A I can also see the canopy over where the trucks fuel their 13 

fuel pumps. 14 

Q Okay. 15 

A I can also see here, by the entrance, or I’m sorry, the 16 

exits, what most trucks use it for, is where the truck was 17 

parked. 18 

Q And your relationship, where would that be on the picture?  19 

If you could just describe for the record. 20 

A I can, as you come down the access road, it’s marked 21 

(inaudible) Crossing after the first curve --  22 

Q Okay. 23 

A -- there is a turn-in to the right --  24 

Q And there is a Knife and Fork right by there. 25 
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 MR. HIGH:  Let me, if I may --  1 

 MR. GIANNOPOULOS:  Yeah. 2 

A There is a Knife and Fork here, get in between the curve, 3 

here’s the entrance --  4 

Q Uh-huh. 5 

A -- to the truck stop, the Teamster truck was parked right 6 

here inside the parking lot. 7 

Q Okay. 8 

 MR. GIANNOPOULOS:  Your Honor, he is referring to just, 9 

there is, right before there is a Knife and Fork --  10 

 JUDGE McCARRICK:  Yeah. 11 

 MR. GIANNOPOULOS:  -- there is like a, let’s say, kind of 12 

a green patch there below the Knife and Fork --  13 

 JUDGE McCARRICK:  Yeah. 14 

 MR. GIANNOPOULOS:  -- looks like a lawn or something.  The 15 

bottom left corner. 16 

 JUDGE McCARRICK:  Okay. 17 

Q Okay. 18 

A The truck was right in this area.  I’d parked over here 19 

between the canopy and scale --  20 

Q Okay. 21 

A -- and then you could see, I believe this is a terminal 22 

building over here where we could see David looking across at 23 

us. 24 

 MR. GIANNOPOULOS:  And the terminal building, Your Honor, 25 
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he’s pointing as the building, the white building on the right, 1 

kind of right side of that, the Pilot area. 2 

 JUDGE McCARRICK:  All the way, the last white building to 3 

the --  4 

 MR. GIANNOPOULOS:  Yeah. 5 

 JUDGE McCARRICK:  -- right. 6 

 MR. GIANNOPOULOS:  To the right, correct.  And that’s all 7 

I have, Your Honor. 8 

 JUDGE McCARRICK:  Alright. 9 

 MR. GIANNOPOULOS:  And I’ll move, I move for the admission 10 

of 140, so I’m fine, thank you. 11 

 WITNESS:  And is this --  12 

 MR. GIANNOPOULOS:  Yeah, you can just --  13 

 JUDGE McCARRICK:  Just leave that there sir. 14 

 MR. GIANNOPOULOS:  -- leave that there and I’ll take them.  15 

And, Your Honor, for the record, yesterday, to speed up the 16 

process because of the illness of the court reporter, we 17 

discussed having Mr. Perry’s Jencks’ statements provided to 18 

Respondent’s counsel early, so yesterday I provided Mr. High a 19 

19-page affidavit dated December 9, 2011, signed by Mr. Perry. 20 

 JUDGE McCARRICK:  Okay.  Very good.  Alright.  Prepared 21 

for cross-examination, Mr. High? 22 

 MR. HIGH:  We’re ready, Your Honor. 23 

 JUDGE McCARRICK:  Alright.  Go ahead, sir. 24 

CROSS-EXAMINATION 25 
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Q BY MR. HIGH:  Good morning, Mr. Perry. 1 

A Good morning. 2 

Q You have been with Western Refining now for four and a 3 

half years, you said? 4 

A Yes. 5 

Q What year did you start working? 6 

A It was November 26th, 2007. 7 

Q 2007? 8 

A Yes. 9 

Q And that’s when it was still Giant, correct? 10 

A Yes, they were going, in the transition from Giant to 11 

Western. 12 

Q Alright.  So you’ve been here the entire time since Giant 13 

became Western Refining? 14 

A I came in at the transition, yes. 15 

Q Okay.  And that entire time you’ve been a finish product 16 

driver? 17 

A Yes. 18 

Q Working out of the Albuquerque terminal? 19 

A Working out of the Albuquerque terminal. 20 

Q Okay.  And have you worked the night shift the entire 21 

time? 22 

A Yes, first it was from 5:00 p.m. to 5:00 a.m.  Now I’m 23 

working from noon to midnight, which they still call the night 24 

shift. 25 
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Q Alright.  When did that change start? 1 

A That was last year, I believe. 2 

Q 2011? 3 

A Yes. 4 

Q Do you remember about when? 5 

A I don’t remember the exact time. 6 

Q Alright.  Now you talked about some of the complaints that 7 

you talked with other drivers about.  One of them involved Mr. 8 

Cisneros, I believe it was. 9 

A Yes. 10 

Q Do you, do you know what his ticket was for? 11 

A What I was told was that he received a ticket for reckless 12 

driving. 13 

Q Alright.  Now you, have you ever seen the ticket? 14 

A No, I have not. 15 

Q So all you know is what other people told you? 16 

A What Rafael told me and other people told me. 17 

Q Alright.   18 

A Including Eric Burnham. 19 

Q Has anyone ever told you that he was cited for road rage? 20 

A No. 21 

Q Would that have made a difference in how you felt about 22 

it? 23 

A No, knowing Rafael, his demeanor, I wouldn’t have believed 24 

the road rage ticket. 25 
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Q What do you, what’s your belief as to what road rage is? 1 

 MR. GIANNOPOULOS:  Objection.  Relevance, Your Honor. 2 

 JUDGE McCARRICK:  Overruled. 3 

A Where somebody’s driving aggressively against somebody, 4 

cussing them, trying to actively run them off the road. 5 

Q That would not be the kind of conduct that you would find 6 

acceptable for a, someone driving an 18 wheeler loaded with 7 

flammable fuel, would it? 8 

A No. 9 

Q Now the, the topics that you told us you had talked to a 10 

number of people about, the other drivers, you also said you’d 11 

talked with Eric Burnham about some of these.  I think you said 12 

you also talked with Steve Curtright. 13 

A Yes, I did. 14 

Q Okay.  So you were pretty open about talking with 15 

management people about things that you thought ought to be 16 

done differently? 17 

A Yes. 18 

Q And you felt comfortable doing that didn’t you? 19 

A Yes, I did. 20 

Q Okay.  And did you feel like the company encouraged you to 21 

come forward, you got a problem, tell us what it is? 22 

A No.  A lot of times it was, this is the way it is, if you 23 

don’t like it, you know, I’ve been told, you can go down the 24 

road, work for somebody else. 25 
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Q Alright.  Well let’s talk about some of the meetings that 1 

you attend.  You’ve been there four and a half years. 2 

A Yes. 3 

Q You’ve been to a lot of town hall meetings haven’t you? 4 

A Yes, I have. 5 

Q How many, how many town hall meetings would you say you’ve 6 

been to? 7 

A I’m not sure. 8 

Q Well how many year -- when was the first, the year when 9 

you first attended a town hall meeting? 10 

A I believe it was 2008 or 2009. 11 

Q They’ve been going on for a long time, haven’t they? 12 

A Yes, they have. 13 

Q And they are held on a regular basis, correct? 14 

A They have started, yes. 15 

Q And at the end of the presentations, is there a question 16 

and answer session? 17 

A Yes, there is. 18 

Q And are drivers encouraged to, if you got a problem, tell 19 

us what it is? 20 

A Sometimes, yes. 21 

Q Well, don’t, doesn’t the notice also tell you, Mr. Perry, 22 

Kevin Goode will be here if you got something, write it down 23 

and put it in the box? 24 

 MR. GIANNOPOULOS:  Objection.  Objection to foundation, 25 
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Your Honor.  He’s been there for five, six years, what time, 1 

he’s talking every single town hall meeting they’ve had every 2 

year for five or six years?  No foundation, objection. 3 

 JUDGE McCARRICK:  Overruled. 4 

A I’m sorry, could you repeat the question? 5 

Q At the town hall meetings --  6 

 MR. GIANNOPOULOS:  Objection.  Assumes facts not in 7 

evidence, Your Honor.  Let’s get some foundation on notices.  8 

Are notices posted beforehand are they not? 9 

 MR. HIGH:  Your Honor, the man has already testified --  10 

 JUDGE McCARRICK:  Overruled. 11 

Q At the town hall meetings, Mr. Perry, when the notice goes 12 

up, doesn’t it always say if you have a question or comment, 13 

write it down and Kevin will answer it? 14 

A That has started appearing on it.  I don’t remember if 15 

it’s been at every town hall meeting, but for the last year and 16 

a half, two years, it has. 17 

Q Okay.  Are you, you just don’t remember? 18 

A I just don’t remember if it has on the ones previous to 19 

that. 20 

Q Alright.  And I’m gonna have some exhibits here, but if 21 

the 2008 notices have that, you wouldn’t dispute it would you? 22 

A No sir. 23 

Q Alright.  Now at these town hall meetings, have you ever 24 

spoken up? 25 
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A Yes, I have. 1 

Q Have you ever written down comments and put them in a box? 2 

A No. 3 

Q You just raise yours during the meeting? 4 

A Yes. 5 

Q And then do people answer those questions? 6 

A Sometimes, yes, they answer, they respond. 7 

Q Alright.  Alright.  And who normally responds? 8 

A Steve Curtright has responded, Kevin Goode has responded, 9 

Pamela Scott. 10 

Q Alright.  And let’s talk now about some of the topics or 11 

some of the comments that drivers make that are discussed at 12 

these town hall meetings.  Common carriers, that’s been talked 13 

about, right? 14 

A Yes, it has been talked about. 15 

Q Because drivers have complained about use of common 16 

carriers, right? 17 

A Yes, they have. 18 

Q Would you say that’s a frequent topic of discussion in the 19 

town hall meetings you attended? 20 

A Yes. 21 

Q Wait time, that’s a common complaint of the drivers, isn’t 22 

it? 23 

A Yes, it has been. 24 

Q And has that been discussed in the town hall meetings? 25 
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A Yes, it has. 1 

Q And isn’t that quite frequently always talked about at the 2 

town hall meetings? 3 

A Pretty close, we’re still not satisfied with it. 4 

Q But it’s still openly discussed at these town hall 5 

meetings, isn’t it? 6 

A Yes, it is openly discussed. 7 

Q Okay.  Alright.  How about some, the other topics.  Any 8 

others that you, that stand out in your mind as almost always 9 

being a topic of discussion at the town hall meetings? 10 

A Not really, just how the company is doing, any policy 11 

changes. 12 

Q How about pay?  Isn’t driver pay almost always brought up 13 

at the town hall meetings? 14 

A It’s been frequent, yes. 15 

Q And isn’t zone pay almost always brought up at the town 16 

hall meetings? 17 

A Not every time, no. 18 

Q Okay.  But sometimes? 19 

A Sometimes. 20 

Q Alright.  Now in addition to the town hall meetings, do 21 

you attend safety meetings? 22 

A Yes sir. 23 

Q And how long have you been attending the safety meetings? 24 

A Since 2007.  I believe my first one was in December. 25 
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Q Alright.  And how often are the safety meetings held? 1 

A They try to hold them every month, once a month. 2 

Q On a given day or -- 3 

A Usually it’s on a Thursday now, since everybody works 4 

Thursday at the Albuquerque terminal. 5 

Q Right. 6 

A And then we have two meetings, one in the morning, one in 7 

the afternoon. 8 

Q Alright.  And who conducts those meetings? 9 

A They’ve been conducted by Steve Curtright, Eric Burnham, 10 

Jonas Armentas started now and Tony Smith has conducted some of 11 

them. 12 

Q Alright.  Has Kevin Goode ever attended some of those 13 

safety meetings? 14 

A I believe so. 15 

Q Has Pam Scott ever attended some of those safety meetings? 16 

A She’s been there, a few of them, yes. 17 

Q Okay.  And how long do these safety meetings last? 18 

A Usually, the shortest one I’ve been to is approximately 30 19 

minutes to about an hour, hour and a half. 20 

Q Alright.  And what topics are brought up and talked about 21 

in these safety meetings? 22 

A Usually, first we touch on are any safety issues that have 23 

come up, such as doing your pre-trip inspection, if there’s 24 

been any complaints or citations from the DOT, they mention 25 
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those quite frequently, you know, telling us to watch out for 1 

those, driving habits. 2 

Q DOT inspection results? 3 

A Yes. 4 

Q CSA issues? 5 

A They brought up the CSA issue, showing us our CSA scores. 6 

Q Alright. 7 

 MR. GIANNOPOULOS:  I would object, Your Honor, with 8 

respect to the acronym CSA.  At least, I don’t know what it is. 9 

 JUDGE McCARRICK:  Yeah, I was gonna --  10 

 MR. HIGH:  That was my next question. 11 

 JUDGE McCARRICK:  -- I was about to ask for a -- 12 

 MR. HIGH:  That’s my next question. 13 

Q What do you understand CSA stands for? 14 

A For the Commercial Vehicle Safety Alliance. 15 

Q That’s your understanding? 16 

A Yes, for the Commercial Safety Alliance or --  17 

Q What is it? 18 

A That’s a rating system, according to my understanding, is 19 

to determine, you know, the risk of a carrier and the drivers, 20 

you know, as far as their accidents, they rate you on things 21 

with your logbook, with your vehicle and with the driver. 22 

Q Who do you understand determines a carrier’s CSA rating? 23 

A That’s from the Federal Motor Carriers Safety 24 

Administration, I believe. 25 
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Q And as a driver, do you think that number is important? 1 

A Yes. 2 

Q And what kind of things will change that number? 3 

A For the negative, bad inspections where you’re cited in a 4 

vehicle that has a DOT number, anything from safety violations 5 

to having minor, like a light out or you didn’t fill out your 6 

logbook correctly. 7 

Q Alright.  Let’s suppose you didn’t fill out your logbook 8 

correctly.  What do you understand happens to you? 9 

A To me?  I’ve never ran across that. 10 

Q Okay.  Have you ever gotten any points on your CSA score? 11 

A No, I have not. 12 

Q Okay.  Do you understand how the, you get your CSA score? 13 

A Yes. 14 

Q How do you, what’s your understanding? 15 

A My understanding is it’s from the Government, you know, 16 

according to the data they’ve collected. 17 

Q But is it based on points? 18 

A Yes. 19 

Q Is there a point for each incident? 20 

 MR. GIANNOPOULOS:  I’m going to object, Your Honor, -- 21 

Q If you -- 22 

 MR. GIANNOPOULOS:  -- going to object with respect to, 23 

we’re really kind of going far off field with respect to this 24 

witness and this questioning -- 25 
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 JUDGE McCARRICK:  Yeah, I’m not sure what the relevance 1 

is. 2 

 MR. GIANNOPOULOS:  And certainly, right, and it is 3 

certainly not something I covered. 4 

 MR. HIGH:  This is covered in the safety meetings and it’s 5 

called about his concerted, he was talking about all these 6 

concerted activities, I’m just getting into the concerted 7 

activities. 8 

 JUDGE McCARRICK:  Yeah, but I don’t need to know --  9 

 MR. HIGH:  Okay. 10 

 JUDGE McCARRICK:  -- in the detail about, about his 11 

driving record or other people’s driving records.  If there is 12 

something, some topic that’s a concerted topic, that’s fine -- 13 

 MR. HIGH:  Okay. 14 

 JUDGE McCARRICK:  -- we can get into that, but I don’t 15 

need this much detail. 16 

Q What other topics can you recall, Mr. Perry, that are 17 

discussed in these safety meetings? 18 

A Usually it’s mainly safety, occasionally driver 19 

performance.  I’m trying to think back. 20 

Q Okay.  And the driver performance bonus payment issue 21 

comes up in these safety meetings? 22 

A No, that was in the town hall meeting. 23 

Q Alright.  Is that a topic that is one of those that’s 24 

almost always comes up? 25 
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A The bonus, no. 1 

Q Alright.  Driver performance is? 2 

A Occasionally, yes. 3 

Q Okay. 4 

 JUDGE McCARRICK:  At the town hall meetings? 5 

 WITNESS:  At the safety meetings, Your Honor. 6 

Q But it, does that come up at the safety meetings or the 7 

town hall or both? 8 

A It’s come up at both. 9 

Q Okay.  And is that same, same, I guess, procedure followed 10 

since 2007 when you were hired in terms of the issues that come 11 

up at these town hall and safety meetings, is it pretty much 12 

the same? 13 

A It’s pretty much at the safety meetings and it varies at 14 

the town hall. 15 

Q Okay.  Now you said that after you became active in the 16 

organizing drive you were on a committee? 17 

A Yes. 18 

Q That means that you signed on to something? 19 

A Yes, I did. 20 

Q What did you sign on to do? 21 

A I signed up to help organize for the union at my work. 22 

Q Okay.  And I, you then started talking to the other 23 

drivers, right? 24 

A Yes. 25 
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Q And when you, when you say talked to them, what were you 1 

trying to get them to do? 2 

A To join with us in supporting to get the union in. 3 

Q You were seeking their support? 4 

A Yes. 5 

Q Okay.  And I believe you said you asked some of them to 6 

sign a paper of some kind? 7 

A Yes, I have, I’ve asked them to fill out an information 8 

card, a contact card.  Some agreed to, some did not fill 9 

comfortable doing that. 10 

Q Okay.  Now you said at the rack in Gallup, in fact, let’s 11 

look at General Counsel’s Exhibit 30, is that set of exhibits 12 

up there? 13 

 MR. GIANNOPOULOS:  It’s up there, yes, it’s up there. 14 

Q There we go. 15 

A Yes. 16 

Q Now you were talking about drivers when they, well, first 17 

of all, that is the, someone’s drawing of the rack at the 18 

Gallup -- 19 

A Yes, it is. 20 

Q -- terminal, is it not?  Okay.  Now you, you said that 21 

while you were at that rack, was it you or other people who 22 

would leave and go from one position to another one? 23 

A Mostly it’s other people. 24 

Q You didn’t do that? 25 
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A I’ve walked from spot 3 to spot 5 before to help the 1 

driver. 2 

Q Okay.  You, you understand that to load at that rack, you 3 

have to be certified, right? 4 

A Yes, I do. 5 

Q And you are certified, are you not? 6 

A Yes, I am. 7 

Q You took the exam and passed it? 8 

A Yes, I did. 9 

Q And what are the requirements with respect to a driver 10 

staying with their truck? 11 

A While it’s being loaded, you have to stay with it. 12 

Q You’re not supposed to walk from one position to another 13 

one when you’re being loaded, are you? 14 

A No.   15 

Q Okay.   16 

A While you have product flowing, let me clarify there. 17 

Q Now you said that while you’re, while you were loading on 18 

one occasion you talked with David Townsend? 19 

A Yes, I did. 20 

Q Now, you didn’t ask him to support the union and fill out 21 

some paper, did you? 22 

A No, I did not. 23 

Q That’s just a conversation? 24 

A Just conversation with him. 25 
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Q Okay.  Alright now, let’s talk about the town hall meeting 1 

in July of 2011, you don’t know the, the exact date of that 2 

meeting do you? 3 

A No sir, I do not. 4 

Q How is it that you remember it was in July? 5 

A Huh? 6 

Q How is it you remember it was in July? 7 

A I remember it was in July because we had another town hall 8 

meeting right before Labor Day and this was somewhere between, 9 

I would say 30 and 45 days earlier. 10 

Q In a general sense, was that July, 2011 town hall meeting 11 

any different than other town hall meetings you’ve attended? 12 

A It was pretty similar. 13 

Q But you had presentations made to you, right? 14 

A Yes, we did. 15 

Q Do you remember any of the topics of the, or the 16 

presentation? 17 

A I remember Pam Scott talking about doing a drivers’ survey 18 

for the wages. 19 

Q Do you remember anyone else talking? 20 

A Yes, Steve Curtright, I believe spoke and I believe Kevin 21 

was there and spoke, Bob Proctor I believe spoke. 22 

Q Do you remember, do you remember any of the issues that 23 

Kevin Goode covered? 24 

A All of them, no. 25 
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Q Do you remember any of them? 1 

A Yes, with the driver pay, I believe, so --  2 

Q With what? 3 

A With the driver pay issue. 4 

Q Now is this, in which meeting? 5 

A In July with, we had to do a wage survey, I mean, Western 6 

was doing a wage survey. 7 

Q Well that, is that what Pam Scott covered or is that what 8 

you’re saying Kevin Goode covered? 9 

A Pam Scott first covered it and Kevin mentioned it later 10 

on.  I don’t remember everything that Kevin said at that 11 

meeting. 12 

Q Alright.  And you’re sure that’s the July meeting? 13 

A Yes. 14 

Q Okay.  And do you remember any topics that Chris Proctor 15 

covered? 16 

A Not really. 17 

Q Anything stand out in your mind about what he said? 18 

A Nothing really stood out in my mind. 19 

Q Okay.  Now you, you knew before that -- well the, the 20 

recording, this is -- just a minute, let me find it.   21 

 JUDGE McCARRICK:  General Counsel 139? 22 

 MR. HIGH:  I’m looking for my 139.  Here it is, I’m sorry.  23 

139 is into evidence already, correct?  Is that --  24 

 JUDGE McCARRICK:  No.   25 
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 MR. HIGH:  It’s not? 1 

 JUDGE McCARRICK:  No, I’ve reserved ruling on 139. 2 

 MR. HIGH:  Okay.  Alright.  3 

Q Now the General Counsel’s Exhibit 139, I don’t know if 4 

it’s in front of you or not.  Let me just show it to you.   5 

 MR. GIANNOPOULOS:  I have an extra copy here. 6 

 MR. HIGH:  Oh, do you.  Oh, thank you very much.   7 

Q Do you know who prepared that, Mr. Perry? 8 

A No, I do not. 9 

Q You didn’t do it, did you? 10 

A No, I did not type this. 11 

Q Okay.  Alright.   12 

 MR. GIANNOPOULOS:  For the record, Your Honor, I prepared 13 

it. 14 

 MR. HIGH:  Then I’ll deliver a subpoena in a few minutes, 15 

Mr. -- 16 

 MR. GIANNOPOULOS:  That’s fine.  I’ve always been, I’ve 17 

always been aching to testify --  18 

(Laughing) 19 

 MR. HIGH:  We all long for the opportunity, don’t we? 20 

Q Do you know when this was prepared, Mr. Perry? 21 

A No, I do not. 22 

Q Have you compared in any way the accuracy of this with the 23 

recording that you have? 24 

A I heard the recording again, but I’ve not sat here with 25 
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the paper and verified it. 1 

Q Okay.  Alright.  Now, what did you understand Pam Scott to 2 

be saying about pay at that town hall meeting? 3 

A At that town hall meeting, I understood that they was 4 

going to do a wage survey. 5 

Q And what did you understand a wage survey to be? 6 

A To see what the other tanker drivers were being paid in 7 

the industry. 8 

Q Okay.  She did tell you, did she not, according to what’s 9 

written here, that the commercial carriers had asked Western 10 

for a increase in rates so they could pay their drivers more? 11 

A Yes, she did. 12 

Q Okay.  Now before you attended the July, 2011 town hall 13 

meeting, you knew it was being recorded by Kevin Taddy, didn’t 14 

you? 15 

A No, I did not.  I did not find out until afterwards. 16 

Q When did you find out? 17 

A This was after the second town hall meeting right before 18 

Labor Day. 19 

Q And how did you find out? 20 

A Kevin told me. 21 

 MR. HIGH:  I just need a few minutes here, Your Honor, I’m 22 

looking for something and I can’t find it right... 23 

 JUDGE McCARRICK:  Take your time. 24 

Q Mr. Perry, you gave an affidavit to the NLRB, did you not? 25 
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A Yes, I did. 1 

Q And that had been produced to me and it is dated December 2 

the 9th, 2011.   3 

A I believe that’s correct, yes. 4 

Q Which would be what, several months after the town hall 5 

meetings, correct? 6 

A Yes. 7 

Q On page, they’re not numbered. 8 

 MR. GIANNOPOULOS:  Bottom left, bottom right. 9 

 MR. HIGH:  Oh, here it is.  I’m sorry, thank you. 10 

Q On page 8 of 19, line 18 says as follows, Mr. Perry:  11 

“Other drivers spoke up to complain about this new policy, but 12 

I was mad and didn’t hear what they said.  To the best of my 13 

knowledge, the driver Kevin Taddy was recording the meeting on 14 

a digital recorder.” 15 

A Yes. 16 

Q So you knew before the meeting that he was recording it, 17 

didn’t you? 18 

A No, I did not. 19 

 MR. GIANNOPOULOS:  Objection, Your Honor.  That 20 

mischaracterizes -- 21 

 JUDGE McCARRICK:  Sustained.   22 

 MR. GIANNOPOULOS:  Objection.  The affidavit --  23 

 JUDGE McCARRICK:  Sustained, sustained. 24 

Q Did you make the statement that I just read to you? 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1545 

 

A Yes, I did. 1 

 MR. HIGH:  We would offer that statement, Your Honor, as 2 

an inconsistent statement --  3 

 MR. GIANNOPOULOS:  I --  4 

 JUDGE McCARRICK:  It will be rejected, it will be 5 

rejected. 6 

Q So you didn’t know until after the August meeting that 7 

Kevin Taddy had recorded the July meeting? 8 

A Right. 9 

Q Okay.  Did he also record the August meeting? 10 

A I believe so.  I’d have to hear the files. 11 

Q Do you know, one way or --  12 

 JUDGE McCARRICK:  I’m sorry, you have to hear? 13 

A I’m sorry, I’d have to hear the file again, but I believe 14 

he did record it. 15 

Q How is it that you know that the one he gave you was the 16 

July, not the August? 17 

A Because of what was discussed, with the wage survey.  They 18 

did the wage survey first and then later in the August meeting, 19 

they came back and did the pay raise. 20 

Q Okay.  And that’s how you know which one is which? 21 

A Yes. 22 

Q Okay.  Alright now, let’s talk about -- let me back up.  23 

At the July meeting, do you recall any of the topics that came 24 

up during the question and answer session? 25 
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A There was a question about the union, I believe. 1 

Q Alright.  Any other issues that you recall coming up? 2 

A No, not that I recall offhand.  3 

Q Have you listened to that tape recently? 4 

A I heard part of it Sunday. 5 

Q Sunday, this past Sunday? 6 

A This past Sunday. 7 

Q Alright.  And did you just listen to part of it? 8 

A Just part of it. 9 

Q Which part did you listen to? 10 

A The part where Pam Scott was talking about the wage 11 

survey, the need to do this, basically what’s on this page --  12 

 JUDGE McCARRICK:  Referring to General Counsel’s 139. 13 

 WITNESS:  139, yes, Your Honor. 14 

Q Okay.  So you reviewed 139 on Sunday? 15 

A Yes. 16 

Q Okay.  Did you review any other documents? 17 

A I mentioned again about the candy wrapper that John asked 18 

me to bring in. 19 

Q Did you review your affidavit? 20 

A I went over part of it, yes. 21 

Q Which part? 22 

A John gave me another copy of it and asked me to re-read 23 

it. 24 

Q Alright.  And you did that? 25 
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A Yes, I did. 1 

Q Okay.  Alright.  Anything else you recall looking at on 2 

Sunday? 3 

A No. 4 

Q Okay.  When was the last -- have you ever listened to the 5 

complete tape of the July town hall meeting? 6 

A No sir, I have not. 7 

Q Do you recall whether or not zone pay was one of the 8 

topics that was discussed at the July town hall meeting? 9 

A I don’t remember if it was at the July, but at the next 10 

meeting it was. 11 

Q Okay.  And then the, the August meeting is when you said 12 

the -- well, let me back up.  In the July meeting, when you 13 

were told that the company was doing a wage survey, did they 14 

give you a timeline as to when, how long that might take? 15 

A About 45 days. 16 

Q Okay.  So then the August meeting is when the announcement 17 

was made that they’ve completed it? 18 

A Yes. 19 

Q Okay.  Now, in the four and a half years you’ve been 20 

employed, Mr. Perry, you’ve gotten wage increases, haven’t you? 21 

A Yes, I have. 22 

Q How many wage increases would you say you’ve gotten in 23 

that four and a half year period? 24 

A I’m not sure, it was a graduated scale that we had there 25 
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at first for the mileage rate and I don’t remember the exact 1 

numbers, but I believe they started off at either 42 or 43 2 

cents a mile for the night drivers and then after a short 3 

amount of time, I want to say it was either 60 or 90 days, you 4 

got a penny raise per mile and then I believe it was yearly 5 

after that, that, by one cent per mile. 6 

Q Alright, so, when you got a -- when the announcement was 7 

made in August of 2011 that the drivers was gonna get an 8 

increase in pay, that wasn’t your first pay increase, was it? 9 

A No, it was not. 10 

Q Okay.  Now who is Leo Greigo? 11 

A Leo Greigo is one of the terminal operators at the Gallup 12 

Refinery. 13 

Q He work for Wholesale? 14 

A He works for the Refinery, I believe. 15 

Q He’s not a driver? 16 

A No. 17 

Q What does he do? 18 

A He’s a terminal operator.  He helps us with any issues 19 

that we have with our BOLs, our bills of lading, such as if we 20 

have a broken (inaudible), he’d go into the computer and adjust 21 

that.  He’s there, he goes out on the rack occasionally, you 22 

know, to see if the drivers are following proper procedures or 23 

if there is anything going wrong with the rack. 24 

Q He’s part of the Refinery? 25 
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A I believe so. 1 

Q Okay.  Do you know whether or not he’s subject to the same 2 

work rules as you are? 3 

A I do not know. 4 

Q Okay.  Now you said Phillip Payne was doing something, 5 

what was he doing? 6 

A Yes, he was selling raffle tickets for a Harley Davidson 7 

motorcycle. 8 

Q Alright.  Now he, he, what is his position? 9 

A He was a driver. 10 

Q Okay.  Do you know whether or not any supervisor ever saw 11 

him selling raffles? 12 

A Yes.   13 

Q Who? 14 

A I believe David Townsend did one night. 15 

Q And how do you know that? 16 

A I saw David Townsend there while Phillip was trying to 17 

sell a raffle ticket to another driver. 18 

Q Alright.  And what was Phillip Payne doing at the time? 19 

A He was in the, in the drivers’ room, waiting to load. 20 

Q Was that working time? 21 

A That’s what we’ve been told, yes. 22 

Q Okay.  And do you know for sure whether or not David 23 

Townsend saw him trying to sell those raffle tickets? 24 

A Yes, he did see him sell those. 25 
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Q And that’s from your observation? 1 

A From my observation.  I also had a conversation with David 2 

because Phillip had posted a little flyer about it on the 3 

bulletin board there by the coffee pot and David said he 4 

thought the tickets were too much. 5 

Q Now the conversation you said you had with Eric Burnham on 6 

the way to get your pick-up --  7 

A It was my work truck. 8 

Q Oh, you’re work truck?  It wasn’t your personal vehicle? 9 

A No sir. 10 

Q Oh, okay.  Alright.  And Eric was just giving you a lift 11 

over to pick up the truck to bring it back? 12 

A Yes, so I could reconnect to my trailer and go do my 13 

regular daily duties. 14 

Q Alright.  Alright.  Now did I understand you correctly 15 

that, that Eric -- did you understand him to be concerned about 16 

his job? 17 

A His job. 18 

Q And he thought he was going to lose his job, right? 19 

A Right. 20 

Q Okay. 21 

A His part of it.  He did it in a manner where I felt like 22 

he was telling me that Western would shut the whole thing down 23 

and I would lose my job also. 24 

 JUDGE McCARRICK:  But he used those words or is that what 25 
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you inferred from what he said. 1 

 WITNESS:  He said Western could shut this down. 2 

 JUDGE McCARRICK:  And he inferred you could lose your job? 3 

 WITNESS:  Yes. 4 

Q Now at, when you went out on the hand billing tour, this 5 

church person, is that, is that the candy bar wrapper in 140? 6 

A Yes, it is. 7 

Q Okay.  Was this person dressed in any particular way? 8 

A Just casual clothes. 9 

Q How many people were there? 10 

A I just saw him. 11 

Q Was he coming in, going out? 12 

A He was standing by the front door and there was people, 13 

customers would come in and out of the store, he would ask them 14 

to buy candy. 15 

Q Did he have any stand there or any equipment or anything 16 

like that? 17 

A Some box holding his candy bars and he would rest those on 18 

one of the trash cans sometimes. 19 

Q Alright.  Was he passing out any literature? 20 

A No, he was not. 21 

Q You guys were there passing out literature weren’t you? 22 

A Yes, we were. 23 

Q Now you testified that you saw David Townsend, did you say 24 

he was looking at the truck, at the Teamster, big truck? 25 
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A Yes, I did. 1 

Q Alright.  And I want to pin down where David Townsend was 2 

at the time you claim he was watching or looking at the 3 

Teamster truck. 4 

A He was --  5 

Q Okay. 6 

A -- over by the administration building. 7 

Q He was by his office wasn’t he? 8 

A He had come out of the front door and come around the 9 

corner of the building. 10 

Q Okay.  And how far was he from his office building? 11 

A He was on the side, or just off the sidewalk, beside the 12 

office building. 13 

Q And would, if you were gonna, would you, does it surprise 14 

you that David Townsend was around the building where his 15 

office is located? 16 

A No, what did surprise me was that he stood there with his 17 

hands on his hip, watching us. 18 

Q Well, what makes you think he was watching you instead of 19 

something else? 20 

A There wasn’t anything else in between us. 21 

Q Don’t the Western trucks come in just up that same road? 22 

A Yes, but he was looking in this direction, over here, and 23 

the Western trucks would be coming from over here. 24 

 MR. GIANNOPOULOS:  And let the record reflect, Your Honor, 25 
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when he said this direction, he’s pointing towards the, with 1 

his left hand, towards the front of him and when he said around 2 

here, he’s pointing --  3 

 JUDGE McCARRICK:  About 90 degrees.  His hands appear to 4 

be about 90 degrees apart. 5 

Q Let’s just look at General Counsel’s Exhibit 26(c) and I 6 

have some better ones, but we’ll do those next week.  Right 7 

now, let’s look at 26(c). 8 

A This is the access road from the Refinery. 9 

Q Well, let, let’s start first with the Western Gallup 10 

terminal building.  That’s the white spot here, is it not? 11 

A Yes sir, it is. 12 

 MR. GIANNOPOULOS:  Your Honor, should we ask that he put a 13 

mark on it? 14 

 JUDGE McCARRICK:  Well, we’re gonna have to mark a number 15 

of exhibits if we do that.  I’d rather, at this point because 16 

we’ve got, I’ve got an original set --  17 

 MR. GIANNOPOULOS:  Okay. 18 

 JUDGE McCARRICK:  -- Mr. Stephens has an original set, 19 

let’s have him just describe -- are you referring, which 20 

building are, were you referring to in 26(c)?  The largest of 21 

the buildings we can see on there? 22 

 WITNESS:  No, Your Honor.   23 

 JUDGE McCARRICK:  The building, the white building, far to 24 

the, on the far right hand side. 25 
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 MR. HIGH:  Let me hold it up here. 1 

 JUDGE McCARRICK:  Yeah, let me describe it.  It would be 2 

the white building to the far right hand side of the, what 3 

appears to be the compound. 4 

  MR. HIGH:  Correct. 5 

Q And the Teamster truck, you said, was parked at the end of 6 

my pencil, correct? 7 

A Correct. 8 

 JUDGE McCARRICK:  So that appears to be, there actually 9 

appears to be a vehicle driving down that road. 10 

 MR. GIANNOPOULOS:  Yes, it is, it is. 11 

 WITNESS:  It is. 12 

 JUDGE McCARRICK:  Okay.  Or driving up the road, I’m not 13 

sure which direction it’s going.  Where would the Teamster 14 

truck be parked in relation to that vehicle we can see on the 15 

road coming down from the Knife and Fork?  To the left of that 16 

vehicle? 17 

 MR. HIGH:  To the right. 18 

 MR. GIANNOPOULOS:  It looks like bottom left, that being 19 

where the page is.  If you look at --  20 

 JUDGE McCARRICK:  Yeah. 21 

 MR. GIANNOPOULOS:  -- as you’re facing the page. 22 

Q Okay.  Facing the page, it would be to the left --  23 

 JUDGE McCARRICK:  To the left of that vehicle. 24 

 MR. HIGH:  Correct.   25 
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A Yes sir. 1 

Q Okay.  Okay.  And David Townsend now is standing outside 2 

this building right here where his office is, right? 3 

A Okay.  His office and entrance is here, David was over 4 

about midway to three-quarters of the way --  5 

 JUDGE McCARRICK:  He was on the, the left hand side of the 6 

building? 7 

 WITNESS:  Yes, Your Honor. 8 

 JUDGE McCARRICK:  About halfway to three-quarters -- 9 

 WITNESS:  Half to three quarters of the way, yes. 10 

 JUDGE McCARRICK:  -- of the way up it? 11 

 WITNESS:  Yes, in here -- 12 

 JUDGE McCARRICK:  Toward the upper -- 13 

 WITNESS:  -- towards the --  14 

 JUDGE McCARRICK:  -- left hand corner of the building? 15 

 WITNESS:  Yes. 16 

 MR. GIANNOPOULOS:  And could we have him describe where 17 

his office is? 18 

 WITNESS:  His office? 19 

 MR. GIANNOPOULOS:  Well he reported to it --  20 

 WITNESS:  It’s here at the front of the building, which 21 

would be coming towards Interstate 40. 22 

 JUDGE McCARRICK:  It’s the, the lower portion, the lower 23 

walls of the building? 24 

 WITNESS:  Yes, in front. 25 
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 JUDGE McCARRICK:  And is his office, is the entrance in 1 

the middle of the building, left or right? 2 

 WITNESS:  Approximately in the middle. 3 

 JUDGE McCARRICK:  Alright. 4 

 WITNESS:  And as you’re looking at the building, you’ve 5 

got truck bays on the left --  6 

 JUDGE McCARRICK:  Okay, I just want to describe that, that 7 

building we’re talking about right now, so the entrance is in 8 

the center on the lower, on the lower wall? 9 

 WITNESS:  Yes.  10 

 JUDGE McCARRICK:  Okay. 11 

 WITNESS:  Here.   12 

 JUDGE McCARRICK:  Alright.   13 

 MR. HIGH:  But, well let’s describe the whole building.   14 

Q It’s not just offices, is it, Mr. Perry? 15 

A No. 16 

Q Okay.   17 

A There’s --  18 

Q In addition to, to David Townsend’s office, what else is 19 

in, let’s say the brighter white part of that building? 20 

A I’m not sure, I don’t really recall being in the brighter 21 

white part at the lower right.  I’ve been in the offices here 22 

where David’s office is at and then as you’re looking at the 23 

building, there is, I believe a couple of truck bays here on 24 

the west side of the building. 25 
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Q Do you know if there is a drivers’ lounge in here? 1 

A I’m not sure. 2 

Q Okay.  But in addition, in this larger part here, there is 3 

truck bays, right? 4 

A Yes. 5 

Q And David Townsend would have a reason to be there, 6 

wouldn’t he? 7 

A Into the truck bays -- 8 

Q Yes. 9 

A -- but there is a solid wall -- 10 

Q I understand that -- 11 

A -- here on the outside. 12 

Q -- but in this entire white structure, David Townsend has 13 

a reason to be in there, doesn’t he? 14 

A Yes. 15 

Q Okay.  And if he were looking, as you said, toward where 16 

the Teamster truck was positioned -- 17 

A Uh-huh. 18 

Q -- and how long was it there? 19 

A I’m not sure when they got there or when they left that 20 

day. 21 

Q And to get to the loading rack, point out the road that 22 

the drivers, that the Western Wholesale drivers would take to 23 

get to the loading rack. 24 

A It’s this one that is marked Giant Crossing, coming around 25 
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from the Interstate --  1 

 JUDGE McCARRICK:  It come up Interstate 40?  Make a -- 2 

 MR. HIGH:  Yes. 3 

 JUDGE McCARRICK:  -- right turn onto Giant Crossing? 4 

 MR. HIGH:  Correct. 5 

 WITNESS:  Yes, Your Honor. 6 

 JUDGE McCARRICK:  Okay. 7 

A But where David was standing at looking, he was looking 8 

off at the truck and if he was watching the trucks coming out 9 

of the Refinery, it would have been off to his side. 10 

 JUDGE McCARRICK:  Now is the Refinery, itself, say to get 11 

to the Refinery, you’ve indicated a driver would come off 12 

Interstate 40, make a right turn onto Giant Crossing Road and 13 

then go past the Knife and Fork? 14 

 WITNESS:  Yes, Your Honor. 15 

 JUDGE McCARRICK:  And drive to where, to where it says 16 

Giant Crossing, Jamestown?  On your --  17 

 MR. HIGH:  Here, I’ll bring it back to you.  And you take 18 

a left at the -- 19 

 MR. GIANNOPOULOS:  Okay, Your Honor, it’s not, I realize 20 

it’s not my witness, but if you look at GC-1, the first page of 21 

that, it will be a little easier to -- we’ve already identified 22 

the Refinery --  23 

 JUDGE McCARRICK:  I see, I see, yeah, okay.  I can figure 24 

it out from the three, thank you. 25 
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 MR. HIGH:  And we will have some other photos. 1 

 JUDGE McCARRICK:  Okay. 2 

 MR. GIANNOPOULOS:  I’m sorry, I think I said GC --  3 

 JUDGE McCARRICK:  Page 1, or 26(a). 4 

Q Now you testified, Mr. Perry, that you attended the August 5 

town hall meeting? 6 

A Yes, I did. 7 

Q Okay.  And who conducted that August town hall meeting? 8 

A It was with Kevin Goode, Pamela Scott, Bob Proctor, Steve 9 

Curtright, Colleen Redfern. 10 

Q How sure are you that Kevin Goode was at the August 20, 11 

2011 town hall meeting? 12 

A Pretty sure he was there. 13 

Q You are as sure of that as you are the rest of your 14 

testimony? 15 

A I’m sure that he was there. 16 

Q Alright.  Is there any reason that you can point to, to 17 

make you believe that Kevin Goode was at the August, 2011 town 18 

hall meeting? 19 

A Just my memory. 20 

Q Did you make any notes or anything? 21 

A No, I did not. 22 

Q Have you listened to a recording or anything of that? 23 

A No, not of that meeting. 24 

Q But you’re convinced that he was there? 25 
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A I’m pretty sure he was there. 1 

Q Do you remember anything he said? 2 

A Not off the top of my head, no. 3 

Q Okay.  Do you remember how many of the meetings were held, 4 

the August, 2011 meetings?  Was it morning, afternoon, like the 5 

others? 6 

A I believe so, yes. 7 

Q Do you remember which one you attended? 8 

A The afternoon. 9 

Q And how is it that you remember that? 10 

A I believe it was mandatory attendance for the transport 11 

drivers to be in the afternoon, because of the pay packages, 12 

and the lube drivers were at the morning meeting, ‘cause they 13 

had a different pay package. 14 

Q Alright.  So all the, all the finish product drivers would 15 

have been at the same meeting, same August, 2011 town hall 16 

meeting? 17 

A I believe so, yes. 18 

Q Okay.   19 

 MR. HIGH:  I believe that’s all we have, Your Honor, thank 20 

you very much.  Thank you, Mr. Perry. 21 

 JUDGE McCARRICK:  Alright.  Any redirect? 22 

 MR. GIANNOPOULOS:  Just a couple of quick questions, Your 23 

Honor. 24 

REDIRECT EXAMINATION 25 
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Q BY MR. GIANNOPOULOS:  Mr. Perry, Mr. High asked you about, 1 

if you felt comfortable talking to management officials at 2 

Western.  Were there some supervisors, managers you felt more 3 

comfortable talking to than others? 4 

A Yes. 5 

Q Okay.  And he asked you about zone pay, whether zone pay 6 

had always been an issue at these town hall meetings.  Was it a 7 

particular issue in 2011? 8 

A With the zone pay, it was, you know, after the July 9 

meeting, we were wondering if they were going to cut our wages. 10 

Q Well let me ask you, was there a change made with respect 11 

to zone pay in the stores in Los Lunas in 2011? 12 

A Yes. 13 

Q And what was that change? 14 

A The change was, before we had been paid by the mileage 15 

that they gave us in between towns --  16 

Q Uh-huh. 17 

A -- and with mileage Western gave us, that was a zone 2. 18 

Q Okay.  And zone 2, you get paid more for zone 2 or less? 19 

A For zone 2 we get paid more. 20 

Q Okay. 21 

A It was, I believe was 70, I don’t remember the change off 22 

the top of my head --  23 

Q Okay. 24 

A -- versus 47.38. 25 
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Q And then what happened with the Los Lunas stores in 2011? 1 

A They went from a zone 2 to a zone 1, the way we saw it.  2 

When Steve announced the new package, that our, the new pay 3 

system that we were to, they were doing actual mileage instead 4 

of mileage that they had previously given us. 5 

Q Okay.  And were drivers upset about that? 6 

A Yes, they were. 7 

Q Los Lunas is about how long to drive to Los Lunas? 8 

A It, you can take as long as 45 minutes in heavy traffic, 9 

such as around 5:00 o’clock.  Sometimes, depending on which 10 

store you go, 25 minutes. 11 

Q Okay.  Now, Mr. High asked you about the safety meetings, 12 

different topics about safety meetings.  Before the union’s 13 

organizing drive, was there ever a safety meeting that you went 14 

to where issues, where the topic of the union was discussed? 15 

A Yes. 16 

Q Before the organizing drive? 17 

A Before this organizing drive? 18 

Q Yeah. 19 

A Yes, there had been previous campaign, I believe in 2008. 20 

Q In 2008?  Alright. 21 

A And it was discussed then. 22 

Q Between the 2008 campaign and the start of this campaign, 23 

did they talk about the union at the safety meetings?  Between 24 

the two campaigns? 25 
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A I really don’t recall. 1 

Q Okay.  After the organizing campaign started, were there 2 

discussions at the safety meetings and this, we’re talking 3 

about the organizing campaign 2011, after that started, were 4 

there discussions at safety meetings about the union, topics? 5 

A Yes, there were some, I don’t know if you would call them 6 

safety meetings or -- there was one meeting that I had going to 7 

with Scotty or William Scott --  8 

Q The consultant, the persuader? 9 

A It was discussed then. 10 

Q Okay.  Now Mr. High asked you about discussions you had 11 

with employees to persuade them to support the union and then a 12 

card that you handed out. 13 

A There were.  14 

Q Did you ever have discussions with employees where you 15 

were asking them to support the union where you didn’t hand 16 

them something? 17 

A Yes. 18 

Q Okay.  And with respect to having these kind of 19 

discussions where you handed them something and having 20 

discussions where you didn’t hand them something, which one was 21 

more often than not? 22 

A More often than not, I would not hand them anything. 23 

Q Okay.  I’m going to show you a document that’s marked 24 

General Counsel’s 75.  Now, the, Mr. High asked you about the 25 
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safety meeting or the town hall meeting, if you were sure it 1 

was in July.  I just want to ask you, I’m going to have you 2 

look at General Counsel’s 75, page 3.  Did you ever see, have 3 

you ever seen this notice before today or right now?  Do you 4 

remember ever seeing that? 5 

A Yes, I have. 6 

Q Okay.  Where did you see that notice? 7 

A I saw it, there was a copy of this in my mailbox where I 8 

leave my paperwork once I complete my runs, where they commonly 9 

would leave notices of this. 10 

Q Okay. 11 

A It was also posted on the bulletin board in the drivers’ 12 

room. 13 

Q Do you remember if you saw this notice before or after the 14 

safety meeting, the town hall meeting in July? 15 

A I don’t remember. 16 

Q Okay.   17 

 MR. HIGH:  What page are you referring to? 18 

 MR. GIANNOPOULOS:  Page 3. 19 

 JUDGE McCARRICK:  The July 14 memo. 20 

 MR. HIGH:  Oh, okay. 21 

 MR. GIANNOPOULOS:  And that’s -- I’m sorry, Your Honor, 22 

one more question. 23 

Q Mr. Perry, Mr. High asked you about Mr. Townsend and if 24 

you were sure that Mr. Townsend saw that gentleman selling the 25 
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motorcycle tickets. 1 

A Yes. 2 

Q And you, you referred to a conversation you had.  How much 3 

were those motorcycle tickets? 4 

A They were $25. 5 

Q Okay.  Thank you. 6 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor. 7 

 JUDGE McCARRICK:  Any recross? 8 

 MR. HIGH:  No, I have nothing. 9 

 JUDGE McCARRICK:  Alright.  Thank you sir, you are free to 10 

step down.   11 

 WITNESS:  Thank you, Your Honor. 12 

(Witness excused) 13 

 JUDGE McCARRICK:  Let’s go off the record. 14 

(Off the record) 15 

 JUDGE McCARRICK:  Alright.  Sir, if you’ll come forward. 16 

 MR. HIGH:  While we’re back on the record, Your Honor, let 17 

the record reflect I’m returning to counsel for the Acting 18 

General Counsel, the affidavit from Mr. William Dean Perry. 19 

 JUDGE McCARRICK:  So reflect. 20 

 MR. GIANNOPOULOS:  Thank you. 21 

 JUDGE McCARRICK:  Alright.  Mr. Ortega, if you’ll raise 22 

your right hand. 23 

Whereupon, 24 

MOISES ORTEGA 25 
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having been duly sworn, was called as a witness herein, and was 1 

examined and testified as follows: 2 

 JUDGE McCARRICK:  Please be seated, sir. 3 

 WITNESS:  Thank you. 4 

 JUDGE McCARRICK:  Sir, would you state your name for the 5 

record? 6 

 WITNESS:  Moises, M-o-i-s-e-s, Ortega, O-r-t-e-g-a. 7 

 JUDGE McCARRICK:  Thank you, sir.  Mr. Giannopoulos? 8 

DIRECT EXAMINATION 9 

Q BY MR. GIANNOPOULOS:  Mr. Ortega, where are you employed? 10 

A I am employed at Teamsters Local 492. 11 

Q In what capacity? 12 

A I’m employed as the organizer. 13 

Q And how long have you been the organizer for that local? 14 

A Going on ten years. 15 

Q And have you been involved in the organizing drive with 16 

Western? 17 

A Yes. 18 

(General Counsel’s Exhibit 141 is marked for identification) 19 

Q Okay.  Can I ask you if, I’m going to show you a document 20 

marked General Counsel’s 141.  Mr. Ortega, I’ve handed you a 21 

document marked General Counsel’s 141.  Have you seen this 22 

document before? 23 

A Yes, I have. 24 

Q And did you actually print a copy of this document? 25 
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A Yes, I did. 1 

Q And tell me, how did you go about to get a copy of this 2 

document, what did you do? 3 

A Went to the US Department of Labor website and went to the 4 

appropriate classification and looked it up and then, and then 5 

downloaded it and printed it. 6 

 MR. GIANNOPOULOS:  I’m going to move for the admission of 7 

141, Your Honor. 8 

 MR. HIGH:  I have no objection. 9 

 JUDGE McCARRICK:  Alright.  141 is received. 10 

(General Counsel’s Exhibit 141 is received into evidence) 11 

(General Counsel’s Exhibit 142 is marked for identification) 12 

Q I’m going to show you a document marked General Counsel’s 13 

142.  Mr. Ortega, I’ve handed you a document marked General 14 

Counsel’s 142.  Have you seen that document before? 15 

A Yes, I have. 16 

Q And have you had an occasion to print that document out? 17 

A Yes, I have. 18 

Q And tell me, what did you do to print this document out? 19 

A I looked it up on the US Department of Labor website, 20 

downloaded it and printed it. 21 

 MR. GIANNOPOULOS:  Move for the admission of General 22 

Counsel’s 142, Your Honor. 23 

 JUDGE McCARRICK:  Any objection? 24 

 MR. HIGH:  We object on the basis of relevancy, Your 25 
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Honor.  I don’t know about, this is an agreement between Mr. 1 

Scott and LRI, it has nothing to do with Western Refinery. 2 

 MR. GIANNOPOULOS:  And if I could, draw your attention to 3 

page 2 of the LM20 report, Your Honor -- 4 

 JUDGE McCARRICK:  Yeah. 5 

 MR. GIANNOPOULOS:  -- if you go to box 11(d) -- 6 

 JUDGE McCARRICK:  Yeah. 7 

 MR. GIANNOPOULOS:  -- it clearly states that he worked at 8 

Western, or he did his work at Western Refinery. 9 

 JUDGE McCARRICK:  Yeah, I think there at the bottom it 10 

shows that.  Alright.  I’ll receive 142. 11 

(General Counsel’s Exhibit 142 is received into evidence) 12 

Q I’m going to show you, Mr. Ortega, a document that was 13 

previously admitted into evidence as General Counsel’s 135.  Do 14 

you recognize the truck that’s in that picture? 15 

A Yes, I do.   16 

Q And why don’t you tell me, if you know, what that truck 17 

is? 18 

A That is a truck that is owned by the Joint Council 19 

Teamsters Number 3, which is an affiliation of several local 20 

unions in the southwestern United States, jointly owns this 21 

vehicle and is used for organizing and other public event 22 

purposes. 23 

(General Counsel’s Exhibit 143 is marked for identification) 24 

Q And I’m going to show you a document that’s marked General 25 
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Counsel’s 143. 1 

 JUDGE McCARRICK:  Correct. 2 

 MR. GIANNOPOULOS:  And this is a two-sided document, Your 3 

Honor, it’s two pages, but it’s two-sided printed. 4 

 JUDGE McCARRICK:  Back and front. 5 

 MR. GIANNOPOULOS:  I’m going to show Mr. Ortega a color 6 

copy.  I can only make black and white copies, however, I’ll 7 

show opposing counsel the color copy and we’ll introduce the 8 

black and white and... 9 

Q Mr. Ortega, I’ve handed you a document marked General 10 

Counsel’s 143 and I’m going to show you first -- 11 

A Okay. 12 

Q -- the color copy I’ve showed the other side.  Is the, is 13 

the truck, is this the truck that you were describing that’s 14 

owned by the joint council? 15 

A Yes, it is. 16 

Q And could you, for the record, describe the color of the 17 

truck? 18 

A It is a yellow tractor and the trailer is white and yellow 19 

with blue lettering and a US flag on it. 20 

Q Okay.  So that, where you say the trailer is yellow, is 21 

that top strip at the top of the trailer yellow? 22 

A Yes, correct. 23 

Q Okay. 24 

A And the bottom strip, as well. 25 
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Q And is the truck in 143 the same truck as the truck that’s 1 

in General Counsel’s 135? 2 

A Yes, it is. 3 

Q And did the Union have this truck to help with the 4 

organize drive at Western? 5 

A Yes, yes we did. 6 

Q Okay.  And about how long was that truck here? 7 

A We had the truck here, if I remember correctly, 8 

approximately six weeks. 9 

Q Okay. 10 

 MR. GIANNOPOULOS:  I move for the admission of 143, Your 11 

Honor. 12 

 MR. HIGH:  No objection. 13 

 JUDGE McCARRICK:  143 is received. 14 

(General Counsel’s Exhibit 143 is received into evidence) 15 

 MR. GIANNOPOULOS:  And that’s all I have, Your Honor, no 16 

further questions. 17 

 JUDGE McCARRICK:  Yeah.  Any cross? 18 

 MR. HIGH:  No cross, Your Honor. 19 

 JUDGE McCARRICK:  Alright.  Thank you sir, you can step 20 

down. 21 

 WITNESS:  Thank you. 22 

(Witness excused) 23 

 JUDGE McCARRICK:  Let’s go off the record, Mr. Stephens. 24 

(Off the record) 25 
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 JUDGE McCARRICK:  Let’s go back on the record, Mr. 1 

Stephens.  Ready to go?  Okay.  Ms. Alonso, who do you call as 2 

your next witness? 3 

 MS. ALONSO:  Shawn Hale. 4 

 JUDGE McCARRICK:  Sir, if you’ll come forward.  Right over 5 

here.  Please raise your right hand. 6 

Whereupon, 7 

SHAWN HALE 8 

having been duly sworn, was called as a witness herein, and was 9 

examined and testified as follows: 10 

 JUDGE McCARRICK:  Please have a seat, sir.  Would you 11 

state your name for the record? 12 

 WITNESS:  It’s Shawn Hale. 13 

 JUDGE McCARRICK:  And how do you spell your first name, 14 

sir? 15 

 WITNESS:  S-h-a-w-n. 16 

 JUDGE McCARRICK:  And last name? 17 

 WITNESS:  Hale, H-a-l-e. 18 

 JUDGE McCARRICK:  Ms. Alonso? 19 

DIRECT EXAMINATION 20 

Q BY MS. ALONSO:  Shawn, where do you work? 21 

A For Western Refining. 22 

Q Okay.  And when did you begin working with Western 23 

Refining? 24 

A August, it’s almost been two years. 25 
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Q Okay. 1 

A August, I know I got hired on in August. 2 

Q And what is your position with Western? 3 

A Driver. 4 

Q What are your work hours? 5 

A I work midnight to noon. 6 

Q And which terminal do you report to? 7 

A Albuquerque. 8 

Q Okay.  And who is your supervisor? 9 

A Jonas Armenta. 10 

Q Do you ever load your truck at the Western rack in 11 

Albuquerque? 12 

A Yes. 13 

Q Okay.  Have you ever seen surveillance cameras at the 14 

loading rack in Albuquerque? 15 

A Yes. 16 

Q Where have you seen those cameras positioned? 17 

A There is one, there is one at the gate, the entrance gate 18 

and one at the exit gate. 19 

Q Okay.  And at the entrance gate, are there, are the 20 

surveillance cameras on a pole or can you describe how they are 21 

positioned there? 22 

A They are on a pole, they are set cameras, there is three 23 

of them on that pole.  One, one facing the entrance and then 24 

there is one facing the rack to the north and then one facing 25 
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the office to the west. 1 

Q Okay.  Have you ever seen the monitors for these 2 

surveillance cameras? 3 

A Yeah, when I went inside the -- I’ve been inside the, the 4 

operator room, to talk to the guys and there is a, there is 5 

like a TV monitor with them. 6 

Q And now the, you said the operator room, where is that 7 

located? 8 

A It’s in the office to the, it would be the west of the 9 

entrance gate. 10 

Q Now at the rack in Albuquerque, is there a printing 11 

station where you can print out your BOL reports? 12 

A Yes. 13 

Q Okay.  And where is that? 14 

A Its located north of the rack.  As soon as you’re done 15 

loading, it’s like a little building, just north. 16 

Q Alright.  Now what’s in that building? 17 

A There is a pay phone and just a printer, just a BOL 18 

printer. 19 

 JUDGE McCARRICK:  BOL? 20 

 WITNESS:  Yeah, it prints off the BOLs. 21 

 JUDGE McCARRICK:  What’s a BOL, oh, Bill of Lading. 22 

 WITNESS:  The Bill of Lading. 23 

 JUDGE McCARRICK:  Okay. 24 

 WITNESS:  Yeah. 25 
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Q Now you just mentioned the rack operators, what is your 1 

understanding of what the rack operators, what is their role 2 

there at the, at the rack? 3 

A I don’t really know like what their job is, but I know if 4 

we need help loading or anything, they are supposed to help us 5 

out. 6 

Q Okay. 7 

A Like if we have any issues, like with our BOLs or anything 8 

with the load, they help us out, but other than that, I don’t 9 

know what their job titles are. 10 

Q Okay.  Are you a member of the Teamsters organizing 11 

committee? 12 

A I signed a paper a long time ago to be on the committee. 13 

Q When you say a long time ago, is that in 2000, sometime in 14 

2011? 15 

A I believe so, yeah. 16 

Q Now I want to direct your attention to October of 2011.  17 

Did you witness a driver tear posters from a wall? 18 

A Yes, I did. 19 

Q Okay.  Where were you? 20 

A I was sitting at the table in the drivers’ room in 21 

Cenessa, which is the Gallup Refinery. 22 

Q Okay.  Do you remember the approximate time that this 23 

occurred? 24 

A I’m guessing about 2:30, 3:00 o’clock in the morning. 25 
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(General Counsel’s Exhibit 144 is marked for identification) 1 

Q I’m going to hand you what’s been marked as General 2 

Counsel’s Exhibit 144.  Okay, Shawn so, I’m handing you General 3 

Counsel’s Exhibit 144.  Do you recognize this document, Shawn? 4 

A Yes. 5 

Q Okay.  What is this? 6 

A This is what the drivers’ room and the room, the BOL room 7 

and all that looks like in Cenessa. 8 

Q Okay.  Now in October, when you witnessed the posters 9 

being taken down, were you in this drivers’ room? 10 

A Yes. 11 

Q Okay.  Where exactly were you, were you, were you when all 12 

of this occurred? 13 

A I was sitting at the first table by the coffee machine. 14 

Q Okay. 15 

 JUDGE McCARRICK:  Would that be, would that be the table 16 

on the lower -- 17 

 WITNESS:  The lower --  18 

 JUDGE McCARRICK:  -- right hand corner of the drivers’ 19 

room? 20 

 WITNESS:  -- the lower right, yeah. 21 

 JUDGE McCARRICK:  Okay. 22 

 WITNESS:  By the door. 23 

 JUDGE McCARRICK:  Okay.  And is the, oh, I see, there is 24 

a, the room to your right where you were sitting, that’s the 25 
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room you refer to as the BOL room? 1 

 WITNESS:  Yeah. 2 

 JUDGE McCARRICK:  Okay.  I see that, I see the BOL written 3 

there on it. 4 

 WITNESS:  Yeah, that’s where the printer’s at, that’s a 5 

BOL, that’s where the BOLs come out of. 6 

 JUDGE McCARRICK:  Gotcha.  Okay.  Go ahead. 7 

Q And just to follow up on that, Shawn, who drew this 8 

sketch? 9 

A I did. 10 

Q And this is your understanding of the drivers’ room in 11 

Cenessa? 12 

A Yes. 13 

Q Okay.  So let’s -- can, just walking us through here 14 

though, beginning on the east side of the photo or of your 15 

sketch, you’ve labeled the plant operator and a door.  Is there 16 

an actual door that shuts and opens there? 17 

A It is one of the, it’s like a half door and it’s got like 18 

a --  19 

 JUDGE McCARRICK:  Like a Dutch door? 20 

 WITNESS:  Yeah, it’s got like a little platform on it. 21 

Q Okay.  And then next to that, this is the BOL room? 22 

A Yes. 23 

Q Alright. 24 

A And everything is a lot smaller in how I, I mean, the 25 
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drawing is not --  1 

 JUDGE McCARRICK:  Not to scale. 2 

Q It’s not to scale? 3 

A Yeah.  I’m not the best artist. 4 

Q And approximately how many, I mean, are there a few 5 

computers at that, in that BOL room? 6 

A No, there’s, there’s two login computers, there’s a 7 

telephone and then the printer for your BOL. 8 

Q Okay.  And I see that you’ve marked a door as well.  Is 9 

there a, is that an entranceway or is that an actual door that 10 

sits, that is in that location? 11 

A To go into the drivers’ room? 12 

Q Yes. 13 

A It’s just an entranceway.  14 

Q Okay.  And then in the drivers’ room, can you just briefly 15 

walk us through this description as well? 16 

A There’s approximately like, I think, four or five tables, 17 

there might be six, I can’t remember exactly. 18 

Q Uh-huh. 19 

A There is a water machine, a coffee machine and some 20 

vending machines. 21 

Q Okay.  Is there a bulletin board in this room? 22 

A Yes, it’s right next to the coffee machine. 23 

Q And where in the, where would the copy machine be --  24 

A The coffee. 25 
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Q Oh, the coffee machine, okay. 1 

A Yeah.  As soon as you walk into the drivers’ room, it’s to 2 

your right. 3 

Q Okay.  Alright, now on the, on the date I directed your 4 

attention to when you saw the driver take down the posters, you 5 

were sitting at this table here on the right hand corner? 6 

A Yes. 7 

Q Okay.  And could you see, could you see what, could you 8 

see the, who was standing nearby the computers? 9 

A Yes. 10 

Q Alright.  What else was in your view? 11 

A Basic, I mean, everything, you could, from the drivers’ 12 

room you could see, you could see to the, where the operator 13 

sits, you could see the loading rack, you could basically see 14 

everything from there. 15 

Q Now let’s start with the, with the operators’ room.  Did 16 

you see any operator sitting there that day? 17 

A Yes. 18 

Q And who is the operator? 19 

A It was Leo, I don’t know his last name. 20 

Q Okay. 21 

A But I know his first name is Leo. 22 

Q Alright.  And who else, and who did you see standing in 23 

this area of the BOL room? 24 

A There were, there were three drivers, Ray --  25 
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Q Uh-huh. 1 

A -- don’t know his last name.  There was a Gallup driver 2 

and there was a common carrier.  I know he goes by Nelson. 3 

Q Uh-huh. 4 

A But not sure what else. 5 

Q Okay.  And who was the Gallup driver? 6 

A I’m not sure of his name.  I think it’s Martinez, I don’t 7 

know, I don’t really know too many Gallup drivers. 8 

Q Okay.  But you think his name might be Martinez? 9 

A Martinez, yeah. 10 

Q And who else was in that room? 11 

A That was it. 12 

Q Okay. 13 

A There was nobody else sitting in the drivers’ room.  The 14 

drivers’ room was empty. 15 

 JUDGE McCARRICK:  The three drivers were sitting in the 16 

drivers’ room? 17 

 WITNESS:  No, they were in the --  18 

 JUDGE McCARRICK:  In the BOL? 19 

 WITNESS:  -- they were in the BOL room. 20 

 JUDGE McCARRICK:  Okay. 21 

Q Okay.   22 

A I was the only one in the drivers’ room. 23 

 JUDGE McCARRICK:  Okay.  And Leo was in the plant 24 

operators’ -- 25 
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 WITNESS:  Yeah. 1 

 JUDGE McCARRICK:  -- area? 2 

 WITNESS:  Yes. 3 

Q Now did you see Kevin walk into this room?  Kevin Taddy 4 

walk into this room? 5 

A Yes. 6 

Q Okay.  And who is Kevin Taddy? 7 

A He is an Albuquerque driver. 8 

Q Alright.  And what did you see Kevin -- and did Kevin come 9 

in through that front door, right here on the south side of 10 

that? 11 

A Yes. 12 

Q Of your depiction, of your drawing? 13 

A Yes. 14 

Q Okay.  Tell me what happened as you were sitting at that 15 

drivers’ room. 16 

A He had walked in and when he walked into the drivers’ 17 

room, he tore off some no union posters that Western had had 18 

up. 19 

Q Uh-huh. 20 

A And wanted to put up his union posters. 21 

Q Well let’s pause right when you said he walked into the 22 

drivers’ room.  Before walking into the drivers’ room, did you 23 

see him walk into the BOL room? 24 

A Yes. 25 
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Q Okay.  Would he, did he talk, did you see him talk to 1 

anybody at the BOL room? 2 

A Yeah, he talked to the Gallup driver. 3 

Q Okay. 4 

A And they kind of had a little discussion, a heated 5 

discussion. 6 

Q Did you overhear anything? 7 

A I just heard the Gallup driver tell Kevin to go back to 8 

Albuquerque. 9 

Q Okay.  Did you hear if they were discussing the union? 10 

A Yeah, I believe they were. 11 

Q Okay.  And approximately how long was Kevin in that BOL 12 

room? 13 

A A couple of minutes, maybe. 14 

Q Alright.  Did Kevin go anywhere else, did you see Kevin 15 

walk anywhere else before entering the drivers’ room? 16 

A No. 17 

Q Alright.  Now are those posters that you saw him tear off, 18 

were they on a bulletin board or on a wall? 19 

A They were on the wall, well, I mean, it’s the bulletin 20 

board. 21 

Q Okay. 22 

A That’s where, if there is any type of information, that’s 23 

where it’s hung up at? 24 

Q Alright. 25 
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A Do you know if they were, if those posters were taped on 1 

there or up there with thumbtacks? 2 

A I think they were taped. 3 

Q Okay.  What happened after that, after he took those down? 4 

A That was when the security guard had walked in and had 5 

told Kevin that he was tearing up company property. 6 

Q Okay.  Now where was Kevin standing when the security 7 

guard walked into the drivers’ room? 8 

A He was standing about where the coffee machine is at. 9 

Q Okay. 10 

A He just kind of like turned around and the security guard 11 

kind of walked like into the doorway. 12 

Q Alright.  Did the security guard walk up to Kevin? 13 

A He just went to, about as far as the doorway. 14 

Q Okay. 15 

A They were about three feet maybe away from each other. 16 

Q What did you hear the security guard say? 17 

A He had just mentioned to Kevin that he had, that’s company 18 

property, you’re not supposed to damage company property and to 19 

go sit in your truck. 20 

Q What did Kevin say, that you remember? 21 

A I remember him, he said something about, how come I can’t 22 

put up my posters or something. 23 

Q Uh-huh. 24 

A And then he went and sat in his truck. 25 
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Q Now the security guard that walked into the doorway and 1 

had this discussion, do you know his name? 2 

A No. 3 

Q Can you describe what he looked like? 4 

A He was a heavyset guy, a Native American. 5 

Q At that time, was there anybody else in the drivers’ room? 6 

A No. 7 

Q Did you see Kevin walk out of the room? 8 

A Yeah. 9 

Q Okay. 10 

A He went to his truck because at that time, I had to go 11 

load, so I went out to my truck to go grab it to load. 12 

Q Okay. 13 

 JUDGE McCARRICK:  And did you see him in his truck? 14 

 WITNESS:  Yeah, he walked to his truck, he got in his 15 

truck. 16 

 JUDGE McCARRICK:  Did he walk with you? 17 

 WITNESS:  We kind of walked and then he went off towards 18 

his truck and I went, his truck was parked --  19 

 JUDGE McCARRICK:  In different directions? 20 

 WITNESS:  Yeah. 21 

Q Okay.  Now, in the conversation with or in this encounter 22 

between the security guard and Kevin, did Kevin raise his 23 

voice? 24 

A No, he didn’t.  He was, you know, very respectful to the 25 
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security guard. 1 

Q Did you hear Kevin use any profanity when he spoke to the 2 

security guard? 3 

A No. 4 

Q Did Kevin, did you see Kevin make any violent gestures 5 

toward the security guard? 6 

A No. 7 

Q Did you see Kevin become violent towards anyone when he 8 

was in the drivers’ room? 9 

A No. 10 

Q Did you see him become violent towards anyone when he was 11 

in the BOL room? 12 

A No. 13 

Q Do you know a security guard by the name of Britney or 14 

Bridgette Begay? 15 

A No. 16 

Q Do you know any security guard with the last name Begay? 17 

A No. 18 

Q Were you ever contacted by management about the incident 19 

with Kevin Taddy? 20 

A I was contacted by Colleen. 21 

Q Okay.  Do you remember in relation to the date that you 22 

witnessed that, when she contacted you? 23 

A It was probably a couple of days after. 24 

Q Did she call you into her office? 25 
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A No. 1 

Q How did she contact you? 2 

A Over the phone. 3 

Q Alright.  And what did Colleen say? 4 

A She called from, she called from Bloomfield and she just 5 

asked me what happened, the same thing that I had told you guys 6 

just now, and she just wanted me to give her a written 7 

statement. 8 

Q Did you tell her you felt threatened? 9 

A No. 10 

Q Did she ask if you felt threatened? 11 

A No. 12 

Q Did she ask if you felt intimidated by Kevin’s conduct? 13 

A No. 14 

Q Did you tell her that you felt intimidated by Kevin’s 15 

conduct? 16 

A No. 17 

Q Did you write the statement that she asked? 18 

A Yes. 19 

Q I’m going to have you turn to General Counsel’s Exhibit 98 20 

and that is -- right here Shawn, you can just whip to that tab. 21 

 JUDGE McCARRICK:  There are tabs numbered there, sir, that 22 

should have 98 somewhere there.  They are all real close 23 

together so it’s hard to, it’s hard to find them. 24 

Q Shawn, did you write this statement? 25 
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A Yes. 1 

Q Okay.  And in this statement do you express any type of 2 

fear or intimidation --  3 

 JUDGE McCARRICK:  The document will speak for itself. 4 

 MS. ALONSO:  Okay. 5 

Q Alright.  And who did you give this, who did you submit 6 

this statement to? 7 

A To my supervisor. 8 

Q Who is your supervisor? 9 

A Eric Burnham. 10 

Q Did you make any additional comments about the incident 11 

when you turned this in to Eric? 12 

A No. 13 

Q Did he ask you any questions or follow up questions? 14 

A No.  I handed it to him in an envelope, so I didn’t tell 15 

him anything. 16 

Q Okay.  After you submitted this to Eric, did you receive a 17 

phone call from or did you hear from Colleen at any other time? 18 

A No. 19 

Q After submitting this to Eric, did you ever hear from 20 

Pamela afterwards? 21 

A No. 22 

Q Were you ever contacted by Pamela Scott about the incident 23 

that you witnessed with Kevin Taddy? 24 

A No. 25 
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Q Shawn, let’s go ahead and go back to your sketch on 1 

General Counsel’s Exhibit 144.  Now can you see the loading 2 

rack from the drivers’ room? 3 

A Yes. 4 

Q How is that? 5 

A On the north end of the drivers’ room, it’s all windows. 6 

Q And where is the loading rack in relation to this room? 7 

A To the north. 8 

Q Alright. 9 

 MS. ALONSO:  Your Honor, I move for the admission of 10 

General Counsel’s Exhibit 144. 11 

 JUDGE McCARRICK:  Any objection? 12 

 MR. HIGH:  No objection. 13 

 JUDGE McCARRICK:  144 is received. 14 

(General Counsel’s Exhibit 144 is received into evidence) 15 

Q Shawn, are you ever dispatched to load in Bloomfield? 16 

A Yes. 17 

Q How often do you go to Bloomfield? 18 

A I don’t know, maybe two times a week. 19 

Q Is there a drivers’ room in Bloomfield where the drivers 20 

can sit and wait? 21 

A No. 22 

Q Are there some type of booths on the rack in Bloomfield? 23 

A Yes. 24 

Q Can you describe those? 25 
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A I don’t really load out of there, but I’ve loaded a couple 1 

of times.  There is, it’s just a little booth with a heater, 2 

that’s about it.  It’s not really much. 3 

 JUDGE McCARRICK:  How large would you say it is? 4 

 WITNESS:  About what I’m sitting in. 5 

 JUDGE McCARRICK:  Okay.  The witness box is roughly --  6 

 WITNESS:  Yeah, maybe -- 7 

 JUDGE McCARRICK:  -- 4 by 4, 4 by 5? 8 

A Yeah, there’s just a, there is just a little, you know, a 9 

little computer in there that you put what material you’re 10 

loading. 11 

Q Uh-huh. 12 

A And then you have to step out of the room to go out to the 13 

meters by your truck and type in more numbers on what you’re 14 

loading. 15 

Q Okay.  Now you say you’re not generally loading there, 16 

what do you usually do when you’re in Bloomfield? 17 

A I usually just take transfer loads, ethanol or diesel. 18 

Q Okay.  And are those, do you unload those shipments? 19 

A You unload them up there and you unload them in a 20 

different area. 21 

Q Okay.  Have you ever seen surveillance cameras while you 22 

are at Bloomfield? 23 

A Yeah, there is one. 24 

Q Alright.  And have you ever seen the monitors for those 25 
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surveillance cameras? 1 

A Yeah, it’s at the operators’ desk. 2 

Q And where is the operators’ desk? 3 

A It’s at the, when, when I go up there, ‘cause I have to 4 

unload --  5 

Q Uh-huh. 6 

A -- so I have to get a scale number from the operator and 7 

its right at his desk, when you walk in there’s a, there’s a 8 

desk. 9 

Q Uh-huh. 10 

A And that’s where he sits. 11 

Q Okay.  And when you say, is that, are you referring to the 12 

monitor for the surveillance camera? 13 

A Yeah. 14 

Q Okay. 15 

A It’s right, it’s right next to his computer, I guess. 16 

Q Uh-huh.  And is there a joy stick near that he has --  17 

A Yeah. 18 

Q -- to operate the surveillance camera? 19 

A Yeah. 20 

Q Did you ever meet, and this is moving on to another topic, 21 

did you ever meet an anti-union consultant on Western’s 22 

property? 23 

A Yeah. 24 

Q How much had, how much time had passed in relation to this 25 
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incident with Kevin Taddy when you met him? 1 

A I’m not sure. 2 

Q Do you think it was within that same period of time? 3 

A I can’t remember. 4 

Q Alright, did you meet the anti-union consultant in 2012 or 5 

in 2011? 6 

A I don’t remember. 7 

Q Alright.  Was it Summer or Winter when you met him? 8 

A It was summertime.   9 

Q It was?  Okay.  So where exactly were you? 10 

A I was loading at APT which is the Albuquerque terminal on 11 

the, which would be the west rack. 12 

Q Okay. 13 

A There’s two racks, there’s an east and west. 14 

Q Uh-huh.  And is that where you met him? 15 

A No, I actually, they were standing at the BOL room, so 16 

after I finished loading, I pulled my truck to go get my BOL 17 

and they were standing at the entranceway. 18 

Q Okay.  Now you said they were standing at the entranceway 19 

or were they in the entranceway of the printing station? 20 

A Yeah, where you get your BOL. 21 

Q And you, you’re mentioning they.  Who was standing there? 22 

A He was with a manager, I’m guessing a supervisor or 23 

manager from Phoenix. 24 

Q Uh-huh.  Now, did you get the name of this individual? 25 
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A The guy that, the guy that was there, his name was Scotty. 1 

Q Alright. 2 

A I don’t know, I don’t know what the Phoenix manager’s name 3 

was. 4 

Q Okay.  So describe to me what happened as you walk up to 5 

the entrance or to the printing station. 6 

A They just asked me if I --  7 

 JUDGE McCARRICK:  Who, who asked you? 8 

 WITNESS:  Scotty. 9 

 JUDGE McCARRICK:  Okay. 10 

A -- asked me if I had time to talk about the union and I 11 

told him no, I have to get my load going. 12 

Q Uh-huh.  Did he say anything else? 13 

A No.  He just let me go on into the BOL room. 14 

Q Now you said he was standing at the entranceway.  Was he 15 

standing at the entranceway as you walked up? 16 

A He was standing in front of the door. 17 

Q Okay.  And what did, what did this, can you describe what 18 

he looked like? 19 

A Scotty? 20 

Q Uh-huh. 21 

A He was a, like an older man, with gray hair. 22 

Q And the supervisor from, the supervisor from Phoenix, what 23 

did he look like? 24 

A He was a younger guy.  Not, I don’t really know how to 25 
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describe him. 1 

Q Okay. 2 

A Just a younger man. 3 

Q Were you inside the BOL room when Scotty spoke to you or 4 

were you out, right outside? 5 

A Outside. 6 

Q Okay.  Is there a printer for -- aside from that, from 7 

that printer in the BOL room or the printing station at the 8 

rack, is there another printer that drivers can use in 9 

Albuquerque? 10 

A Not at APT, but there is at the main office where we park 11 

our trucks. 12 

Q Have you ever used that printer? 13 

A I use it.  I use it every day. 14 

Q What do you print?  What do you use it for every day? 15 

A I copy off of my, end of the day, like my logs, like what 16 

I, my loads, like what I hauled that day. 17 

Q Uh-huh. 18 

A I just make a copy for myself. 19 

Q Okay.  And are you required to keep a copy for yourself? 20 

A No. 21 

Q And it’s, so it’s not company policy that you keep copies 22 

of these reports? 23 

A No. 24 

Q Now have you ever seen drivers walk away from their trucks 25 
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at any of the loading racks? 1 

A Yeah. 2 

Q Okay.  Where, at which loading racks have you seen that? 3 

A Gallup, since, I mean, I’ve done it. 4 

Q Uh-huh. 5 

A I went out there and like dispatch will change your load. 6 

Q Uh-huh. 7 

A And so I have to, instead of getting off the rack and then 8 

having to wait two hours, I’ll run back into the BOL room, into 9 

the drivers’ room --  10 

Q Uh-huh. 11 

A -- and get another load number. 12 

Q Okay.  Now when it happened, when this happened to you, 13 

which rack were you at? 14 

A I think I was unloading lane 2. 15 

Q And this was in Gallup? 16 

A Yeah. 17 

Q Okay.  And once you, once you were in lane 2, did you 18 

receive a dispatch to another location? 19 

A No, just the, they changed my load. 20 

Q Okay. 21 

A I think they added like some premium or something to me. 22 

Q Okay.  And that’s when you left the truck and ran into the 23 

drivers’ room? 24 

A Yeah, to go get a different load number, ‘cause you have 25 
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to have a, once you log in, they give you a number --  1 

Q Uh-huh. 2 

A -- and when you go out to load, you have to type in that 3 

number and then that’s what it gives you. 4 

Q Okay. 5 

A So I had to go back in and add premium to my load. 6 

Q Okay.  And about how long, how much time had passed 7 

between the time that you left the truck and went inside? 8 

A It don’t take maybe five, five minutes or so. 9 

Q Did you turn the truck off when you left and went back 10 

inside? 11 

A Yes, yeah, the truck always got to, you gotta always have 12 

the truck locked, turned off.  You can’t have the hoses hooked 13 

up if you leave your truck. 14 

Q Uh-huh. 15 

A That’s the company policy, from what I understand it when 16 

I was training. 17 

Q Uh-huh. 18 

 JUDGE McCARRICK:  So when you went in to get a new number, 19 

did you unhook the hoses? 20 

 WITNESS:  Yeah, everything is supposed to be unhooked. 21 

 JUDGE McCARRICK:  So nothing was pumping? 22 

 WITNESS:  Yeah. 23 

Q Now have you ever seen other drivers do the same? 24 

A I have, but I don’t know, I mean, it happens a lot out 25 
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there, especially if there is a long wait, because the load 1 

number that you, that you get, it only lasts like an hour or 2 

hour and a half and then it will cancel out. 3 

Q Okay. 4 

A So there’s like a long wait.  Sometimes you could wait out 5 

there for three hours before you load. 6 

Q I see. 7 

 JUDGE McCARRICK:  Just because it’s busy? 8 

A Yeah.  And so a lot of times drivers will go out there and 9 

they will load or they’ll type in their number --  10 

 JUDGE McCARRICK:   And it will --  11 

A -- and it won’t work, so they’ll have to run back in --  12 

Q Uh-huh. 13 

A -- to do another one. 14 

Q I see. 15 

 JUDGE McCARRICK:  Will they follow the same procedure as 16 

you?  Truck’s off, no hoses hooked up? 17 

 WITNESS:  I, I guess. 18 

 JUDGE McCARRICK:  You can’t say? 19 

 WITNESS:  I don’t, yeah. 20 

 JUDGE McCARRICK:  Okay. 21 

 WITNESS:  I mean, it’s company policy, so I would assume 22 

they would. 23 

 JUDGE McCARRICK:  But you, you didn’t observe, you 24 

couldn’t see what they were doing? 25 
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 WITNESS:  Yeah. 1 

 JUDGE McCARRICK:  Alright. 2 

Q Now at the loading rack and this is in Gallup, Albuquerque 3 

or in Bloomfield, do you talk to drivers as you’re on the 4 

loading rack? 5 

A Yeah, drivers do, I do, I mean, we’re pretty close to each 6 

other while we’re loading, so --  7 

Q Uh-huh.  And what are some of the, what are some of the 8 

topics that you’ve chatted about with other drivers? 9 

A Just, I don’t know, daily conversations, how’s it going 10 

and stuff like that, I guess. 11 

Q Uh-huh.  Do you ever talk about your family? 12 

A I have to a couple, yeah. 13 

Q Okay.  Have you ever heard drivers use profanity either on 14 

the rack or in the drivers’ room? 15 

A Yeah. 16 

Q How common, is that common? 17 

A Yeah, I guess it’s -- truck drivers. 18 

Q Has anyone ever asked you to buy anything while you’re at 19 

work? 20 

A Some guys will sell, they have candy for sell, like for 21 

their kids or something. 22 

Q Uh-huh. 23 

A But other than that, that’s about all I’ve seen. 24 

Q Okay.  Have you ever seen Leo, the operator, selling 25 
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anything? 1 

A Yeah, he sells, he sells candy bars for his kids. 2 

Q Okay.  And where does he keep the candy bars? 3 

A On that, that little platform deal for the door. 4 

Q Uh-huh.  Is that at the rack, the door to the rack 5 

operators’ office? 6 

A Yeah. 7 

Q When is the last time you saw that? 8 

A About, whenever football season was, it was like in 9 

October or so. 10 

Q Alright.  Have you ever seen a football pool at work? 11 

A No. 12 

Q Do you know, and this is on your understanding, are 13 

drivers allowed to have passengers in the truck? 14 

A Just an employee. 15 

Q Do you mean another driver? 16 

A Yeah.  I’ve, I’ve carried, I’ve had another driver with 17 

me. 18 

Q Uh-huh.   19 

A His truck broke down so I took him back to Albuquerque. 20 

Q Okay.  And he is a Western driver? 21 

A Yeah. 22 

Q Now I want to direct your attention to January of 2012.  23 

Did you attend a meeting where Western reviewed a new driver 24 

safety program with you? 25 
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A Yes. 1 

Q And where did this meeting take place? 2 

A In my supervisor’s office. 3 

Q Who was your supervisor at the time? 4 

A Eric Burnham. 5 

Q Alright.  And who was present in the office? 6 

A Me, Eric, Tony and a human resource lady, I can’t remember 7 

her name. 8 

Q Was she new at the time? 9 

A Yeah. 10 

Q And how did the meeting begin? 11 

A They went over new company policies, cell phones and I 12 

believe speeding and stuff like that. 13 

Q Okay.  And did the new HR woman ask you any questions? 14 

A Yeah. 15 

Q Okay.  Did she ask you if your supervisor or company does 16 

a good job in keeping you informed? 17 

A Yeah. 18 

Q Did she ask you if management establishes and follows high 19 

standards of performance and conduct? 20 

A Yeah. 21 

Q Did she ask if your supervisor treats you with respect, 22 

dignity and honesty? 23 

A Yeah. 24 

Q Did she ask if your accomplishments were appreciated? 25 
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A Yeah. 1 

Q Did she ask if your concerns, ideas and suggestions were 2 

acknowledged and valued? 3 

A Yeah. 4 

Q Okay.  Did she ask if you’ve been provided with the proper 5 

tools and equipment to do your job? 6 

A Yes. 7 

Q Did she ask if you had any other questions or concerns? 8 

A Yes. 9 

Q Now during your employment with Western, has any 10 

supervisor ever reviewed these questions with you in the past? 11 

A No. 12 

Q No?  Okay. 13 

 MS. ALONSO:  I don’t have any further questions. 14 

 JUDGE McCARRICK:  Alright.  Next? 15 

 MR. HIGH:  Ask that all affidavits or statements be 16 

produced. 17 

 MS. ALONSO:  Your Honor, there aren’t any Jencks 18 

statements for this witness. 19 

 JUDGE McCARRICK:  Okay.  You want a few minutes to review 20 

your notes there Mr. High? 21 

 MR. HIGH:  I think I’m ready. 22 

 JUDGE McCARRICK:  Alright. 23 

 MR. HIGH:  Again, I think I can do this pretty quickly. 24 

CROSS-EXAMINATION 25 
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Q BY MR. HIGH:  Good morning, Mr. Hale. 1 

A Good morning. 2 

Q My name is Charlie High, I’m a lawyer for Western Refining 3 

and I want to ask you a couple of questions about some of the 4 

things that you’ve testified about this morning.  You have not 5 

given a affidavit to the NLRB before? 6 

A No. 7 

Q Did they just recently contact you? 8 

A By subpoena, yes. 9 

Q Okay.  Did you look at any documents, review anything for 10 

your testimony this morning? 11 

A No. 12 

Q Okay.  When did you draw General Counsel’s Exhibit 144? 13 

A Yesterday. 14 

Q Yesterday would be what, Monday? 15 

A Yeah. 16 

Q Okay.  And where were you when you drew this?  Here in 17 

this building? 18 

A Yeah. 19 

Q Okay.  This is certainly not to scale, right? 20 

A No. 21 

Q It makes the building -- 22 

A I’m a horrible artist. 23 

Q -- no, I’m not being critical. 24 

A It makes the building look way bigger than what it 25 
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actually is. 1 

Q It’s, it is a much, much smaller building than what this 2 

appears? 3 

A Yes. 4 

Q Correct? 5 

A Yes. 6 

Q Okay.  Because when you walk in the front, into what you 7 

call the BOL room, that’s really a pretty small area --  8 

A Yes, it is. 9 

Q -- and how many people would fit, if they lined up behind 10 

one another, how many people do you think would fit from the 11 

computer ledge to the door? 12 

A Maybe five. 13 

Q Yeah, it wouldn’t be many, right? 14 

A No. 15 

Q Okay.  And you’ve been with Western now a couple of years? 16 

A August will be two years. 17 

Q August will be two years, okay.  Alright, let’s talk about 18 

this incident with Kevin Taddy.  Do you remember when it was, 19 

do you remember the date? 20 

A I don’t remember the date. 21 

Q Okay.  And you were at the Gallup Refinery to get a load, 22 

correct? 23 

A I was waiting to load, yeah. 24 

Q Alright.  And you had parked your truck out front? 25 
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A Uh-huh. 1 

Q Gone inside? 2 

A Uh-huh. 3 

Q And checked in? 4 

A Yes. 5 

Q And were waiting to load? 6 

A Yes, I went and sat at the table because the rack was 7 

full. 8 

Q Alright. 9 

A So I sat at the table to, so I could look out the window 10 

and wait on the next truck to come off, so I could go out and 11 

load. 12 

Q Alright.  And who else was in this, what you’ve labeled 13 

the driver room, who else was in that room with you? 14 

A Just me. 15 

Q Well, wasn’t there a security guard in there? 16 

A No. 17 

Q Where was he? 18 

A I don’t know, he wasn’t in the room. 19 

Q Okay. 20 

A A lot of times, just from past experience, going out 21 

there, they go out and do their patrols. 22 

Q Alright.  And do you remember about what time you went in 23 

and sat down at that table? 24 

A It was as soon as I got my, as soon as I walked in, I went 25 
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and sat down, so I think I got to Gallup that night, probably 1 

about 2:30-ish.  2 

Q Alright.  Was Kevin Taddy already there? 3 

A No, he came in behind me. 4 

Q Okay.  So you got there before Kevin Taddy? 5 

A Yes. 6 

Q Went in and checked in and sat down at the table? 7 

A Yes. 8 

Q About how long had you been sitting at the table when 9 

Kevin Taddy showed up? 10 

A I don’t know, maybe two minutes. 11 

Q Alright.  Now, obviously there was some other people 12 

showed up after you got there? 13 

A Yes. 14 

Q But before Kevin Taddy? 15 

A Yes. 16 

Q Alright.  These other three, I think you said there were 17 

three people, three drivers that were in the BOL room. 18 

A Yeah. 19 

Q Is, I’m asking you, is that correct? 20 

A Oh, yeah, there was, there was three other drivers in 21 

there. 22 

Q Alright.  And where were they positioned? 23 

A I know one was talking to Leo, which was the Nelson 24 

driver, he’s the common carrier.   25 
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Q Now where would Leo be, in the plant operator room? 1 

A Yeah, he was right there at the doorway. 2 

Q Alright.  So he’d be over here talking to Leo? 3 

A Yes. 4 

Q Alright.  And where are the other two? 5 

A And I know the other two were either logging into the 6 

computer or getting their BOLs, I mean, they were right there, 7 

it’s pretty tight quarters right there, so --  8 

Q Right. 9 

A -- that’s about where they were at. 10 

Q Alright.  Now were they there when you arrived or did they 11 

come in after you? 12 

A No, they came in after me. 13 

Q Okay.  So you’re already sitting in what you labeled the 14 

drivers’ room at the table -- 15 

A Yes. 16 

Q -- when these other drivers come in? 17 

A Yes. 18 

Q Okay.  Do you have any conversation with them? 19 

A No. 20 

Q So you’re just sitting here waiting? 21 

A Waiting. 22 

Q Okay.  And about how long after those drivers arrive did 23 

Kevin Taddy come in? 24 

A I, Kevin came in, okay, Ray and Kevin came in about the 25 
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same time and there was the two drivers, there was the Gallup 1 

driver and then the common carrier were already in there. 2 

Q Okay. 3 

A And then Ray and Kevin came in about the same time. 4 

Q Now did Kevin Taddy come in once or did Kevin Taddy come 5 

in twice? 6 

A Once is all I saw. 7 

Q Okay.  Once is all you saw, okay.  And the other drivers, 8 

at the time that Kevin Taddy came in, were they in the same 9 

positions you told me about a minute ago? 10 

A Yeah. 11 

Q Alright.  Now when Kevin Taddy came in, did he go log in 12 

or did he just come straight into the drivers’ room? 13 

A No, I think he, I’m not, I’m not a hundred percent, I’m 14 

not sure what he did.  I know he --  15 

Q Okay. 16 

A -- I know he walked in the building, so I don’t know if he 17 

logged in or not. 18 

Q Okay.  If you’re sitting at the table, could he have come 19 

in, logged in and left and come back in and you not see him? 20 

A Could have, yeah.  But I’m not --  21 

Q The procedure when you show up, the first thing you do 22 

when you come in here is to log in, right? 23 

A To log in, that’s exactly right. 24 

Q And that’s what he should have done, if that’s what he was 25 
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doing, what he was supposed to, right? 1 

A Yes. 2 

Q Okay.  But when you saw him, you saw him come in and come 3 

in to the drivers’ room? 4 

A Yes. 5 

Q Alright.  Did you hear him say anything to the people who 6 

were in the BOL room? 7 

A He had a conversation with another driver at the login 8 

computer. 9 

Q And that’s what you’ve written in here, login computer? 10 

A Yeah. 11 

Q Okay.  And do you know which driver that was? 12 

A That was the Gallup driver. 13 

Q Alright. 14 

A But I’m not sure of his, I think his name is Martin --  15 

Q Marteen? 16 

A Yeah. 17 

Q Okay.  Did you overhear that conversation? 18 

A Yes. 19 

Q And what did you, what, tell us if you can, the best you 20 

recall the words you heard each of them speak, that you heard 21 

with your own ears. 22 

A I, I, from what I can remember, I heard Kevin say, they 23 

were talking about the union and I heard the Gallup driver tell 24 

Kevin to go back to Albuquerque. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1607 

 

Q Alright.  Well tell me, you’re talking about the union is 1 

kind of a characterization, I want you to tell me the words you 2 

heard with your ears. 3 

A Kevin, Kevin had like a paper that he wanted to give him 4 

and he didn’t want it and he said, “Go back to Albuquerque, I 5 

don’t want to talk to you,” or some, it was --  6 

Q Alright. 7 

A -- pretty short conversation. 8 

Q Kevin Taddy was trying to give this Marteen fellow a piece 9 

of paper? 10 

A I believe, I’m not a hundred percent sure. 11 

Q Could you see them from where you were sitting at the 12 

table or you just hearing them? 13 

A You could them, but I wasn’t paying attention to them, I 14 

was waiting to load. 15 

Q Alright.  Did you hear any other words spoken by either 16 

this Marteen fellow and Kevin Taddy, other than what you just 17 

described for us? 18 

A No. 19 

Q Did you hear any profanity language? 20 

A No. 21 

Q And what happened or how long would you say that 22 

conversation between Marteen and Kevin Taddy lasted? 23 

A A couple of minutes. 24 

Q Okay.  And then --  25 
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A Maybe a minute. 1 

Q -- what did Kevin Taddy do? 2 

A That was he walked into the drivers’ room. 3 

Q Okay.  So you never did see Kevin Taddy log in then? 4 

A No. 5 

Q Okay.  And what did Marteen do after this little exchange? 6 

A He left. 7 

Q Okay. 8 

A He was already loaded. 9 

Q Alright. 10 

A So he left. 11 

Q Alright.  And did you hear any other words exchanged 12 

between any of them? 13 

A No. 14 

Q Alright.  Now at some point the guard came in, right? 15 

A Yes. 16 

Q Was that before or after Kevin Taddy went into the 17 

drivers’ room? 18 

A That was after.  So Kevin went into the drivers’ room and 19 

then the guard came in. 20 

Q Alright.  So Kevin Taddy comes in, he has this exchange 21 

with Marteen and then goes into the drivers’ room? 22 

A Yes. 23 

Q And he rips some things off the wall? 24 

A Yes. 25 
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Q Okay.  Now is it off the wall or the bulletin board?  I’m 1 

not sure I understood what you were saying. 2 

A It’s a, there’s like a corkboard there. 3 

Q And when you say there --  4 

A It’s right next to the coffee machine. 5 

Q Alright. 6 

A There’s a wall right there. 7 

Q Now there’s other bulletin boards in this structure, 8 

correct? 9 

A Yes. 10 

Q There’s a couple of bulletin boards here where you log in? 11 

A Yes. 12 

Q We’re not talking about those bulletin boards? 13 

A No. 14 

Q Okay.  We’re talking about something that’s in the --  15 

A In the drivers’ --  16 

Q -- what you’ve labeled the drivers’ room. 17 

A -- room, yes. 18 

Q Alright.  And where was that bulletin board located? 19 

A As soon as you walk through the door, it is right to the 20 

right. 21 

Q Alright.  So that would be between what you’ve marked as 22 

coffee and what you’ve labeled door? 23 

A Yes. 24 

Q It would be on the wall right here? 25 
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A Yes. 1 

Q Now that’s a pretty small area, isn’t it? 2 

A Yes. 3 

Q So that wasn’t a very large, couldn’t be a very large 4 

bulletin board, could it? 5 

A No. 6 

Q Okay.  But it was a bulletin board? 7 

A Yes. 8 

Q Do you know what was on it? 9 

A I can’t remember exactly what the sign says, but it was 10 

basically just a vote no to the union type sign. 11 

Q Okay.  Now when Kevin Taddy came into what you’ve labeled 12 

the drivers’ room, you were still sitting at the table, this 13 

table? 14 

A Yes. 15 

Q Okay.  And he walks in and he goes, what did he do, go to 16 

the bulletin board? 17 

A Yes. 18 

Q And ripped this thing off? 19 

A Yes. 20 

Q Now I don’t want to put words in your mouth, I want you to 21 

describe what you saw, you know, if something is on a bulletin 22 

board, I can go up and I can take it off or I can go up and I 23 

can rip it off. 24 

A He ripped it off. 25 
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Q Okay.  So we’re not talking about just removing something 1 

from the bulletin board? 2 

A No. 3 

Q Did anyone run in to see what had happened? 4 

A No. 5 

Q When did the security guard show up? 6 

A Right as he was about halfway through ripping it off. 7 

Q Okay. 8 

A The security guard was just kind of like walking in as he 9 

was about halfway through. 10 

Q So the security guard was pretty close by in other words? 11 

A He was right, like coming right into the doorway --  12 

Q Okay. 13 

A -- when it happened. 14 

Q Okay.  And you didn’t hear Kevin Taddy say anything as he 15 

ripped it off? 16 

A No. 17 

Q Okay.  And after he ripped it off, what did he do with it? 18 

A He just kind of like had it in his hand and that was when 19 

the security guard walked in. 20 

Q Okay.  But what did Kevin Taddy do with the thing that he 21 

ripped off the bulletin board? 22 

A Nothing.  I think the security guard took it from him. 23 

Q Alright.  Did he then rip anything else off the wall? 24 

A No. 25 
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Q Did you hear him say anything to the security guard? 1 

A No. 2 

Q Did you hear the security guard say anything to him? 3 

A Yeah, he had to go sit in his truck, that it’s company 4 

property, he’s destroying company property, to go sit in his 5 

truck. 6 

Q Alright.  Did you hear any other words exchanged between 7 

Kevin Taddy and the security guard? 8 

A No. 9 

Q Could they have exchanged words and you not heard them? 10 

A I, I mean, after --  11 

 JUDGE McCARRICK:  In the, in the drivers’ room? 12 

 MR. HIGH:  In the drivers’ room, yes. 13 

A No, I didn’t hear anything. 14 

Q Alright.  At what point did you leave? 15 

A I left when Kevin went to his truck. 16 

Q Okay.  Did you ever hear Kevin Taddy use the words, at any 17 

point during this encounter, did you ever hear him use the “f” 18 

word? 19 

A No, I didn’t hear him say anything.  He just said he’ll go 20 

sit in his truck. 21 

Q Okay.  Now you said you were contacted after this 22 

incident.  Who contacted you? 23 

A Colleen. 24 

Q Colleen, okay.  And that’s Colleen Redfern?  Or do you 25 
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know her last name at all? 1 

A I don’t know her last name. 2 

Q Alright.  What do you understand her position was? 3 

A She was human resources. 4 

Q Alright.  And did you explain to her what you saw? 5 

A Yes. 6 

Q Okay.  And then you wrote a statement, I think its General 7 

Counsel’s Exhibit 98 and you gave that to Eric Burnham? 8 

A Eric Burnham, yes. 9 

Q Okay.  Now just to be clear, the Bill of Lading room at 10 

the Albuquerque terminal where you load -- 11 

A Uh-huh. 12 

Q -- how big is that? 13 

A Maybe two or three more feet bigger than where I’m at. 14 

Q It’s not really a -- it’s more a cubbyhole, isn’t it? 15 

A Yes. 16 

Q I mean, it’s not a room you walk in and do stuff in? 17 

A No. 18 

Q Okay.  Is it about as big as the stand you’re sitting in, 19 

maybe another foot and a half or two foot? 20 

A Maybe a couple of more feet bigger, yeah. 21 

Q Okay.  It’s not a place you go in and sit down and stretch 22 

out and do stuff is it? 23 

A No, no. 24 

Q You go in, you stand up and you print your Bill of Lading 25 
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and you’re gone? 1 

A You print you BOL and you go, it’s a, it’s a room that if 2 

you have to call dispatch, you go in --  3 

Q Right. 4 

A -- it’s more like a safe haven. 5 

Q It’s a shelter. 6 

A Yeah. 7 

Q Alright.  And you are, of course, certified and load at 8 

all the terminals? 9 

A Yes. 10 

Q Okay.  In terms of leaving your truck, if you’re, while 11 

you’re loading, you don’t leave your truck, do you? 12 

A No. 13 

Q You understand that’s not allowed? 14 

A Yes. 15 

Q Okay. 16 

A You’re supposed to be right by your meter -- 17 

Q Okay. 18 

A -- watching. 19 

 MR. HIGH:  Could we have just a minute, Your Honor? 20 

 JUDGE McCARRICK:  You may. 21 

 MR. HIGH:  I believe that’s all we have.  Thank you very 22 

much, Mr. Hale. 23 

 JUDGE McCARRICK:  Any redirect? 24 

 MS. ALONSO:  Yes, Your Honor. 25 
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REDIRECT EXAMINATION 1 

Q BY MS. ALONSO:  Alright Shawn, Mr. High just asked you 2 

some questions about Kevin Taddy walking in and out of the 3 

drivers’ room, the day that all of this happened, so between 4 

the conversation that you saw Kevin have with Marteen and the 5 

time that he walked into the drivers’ room, did you see him 6 

walk, did you see Kevin Taddy walk out anytime in between that? 7 

A No, I didn’t. 8 

Q Now Mr. High also asked you some questions about, about 9 

the corkboard or the wall and the posters that Kevin Taddy took 10 

down.   11 

A Uh-huh. 12 

Q I want to start with the corkboard.  Approximately how big 13 

would you say that corkboard is? 14 

A Two feet maybe. 15 

Q Okay. 16 

A It’s fairly small.  It’s about the size of a poster, 17 

whatever the size of a, like a regular poster is. 18 

 JUDGE McCARRICK:  Is it longer than it is wide? 19 

 WITNESS:  Yes. 20 

 JUDGE McCARRICK:  A 2 by 3 maybe? 21 

 WITNESS:  Yeah, it’s not very big. 22 

Q Okay.  And about how high --  23 

 JUDGE McCARRICK:  Is it as big as the, the --  24 

 WITNESS:  It’s about exactly that size of that, the white 25 
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paper. 1 

 JUDGE McCARRICK:  There is an easel with some paper there, 2 

it’s roughly 2 by 3. 3 

 WITNESS:  It’s about the size of that piece of paper, the 4 

white -- 5 

Q The white piece of paper? 6 

A -- paper. 7 

 MR. GIANNOPOULOS:  And Your Honor, the easel says 2 ½ by 8 

2.8 feet, 2.5 feet by 2.8 feet. 9 

 JUDGE McCARRICK:  Okay. 10 

Q Okay.  So the corkboard is about 2 by 3 feet.  And where 11 

on the wall is that positioned?  Is it at eyes level, is it a 12 

little higher? 13 

A It’s a little higher that eye level. 14 

Q Okay. 15 

A Like if I’m standing there, its, you know, maybe a couple 16 

inches above my head. 17 

Q And how tall are you? 18 

A About 5’11. 19 

Q Okay.  Now the posters that you saw Kevin take down, did, 20 

had you seen those posters, had you seen those posters there, 21 

did you observe them at all while you were sitting at that 22 

table? 23 

A It was just one poster and it’s been there for, I don’t 24 

know, I’ve seen it a couple of times -- 25 
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Q Okay. 1 

A -- when I went to Gallup. 2 

Q So prior to this day, you had seen it there? 3 

A Yes. 4 

Q Okay.  And approximately how big was that poster? 5 

A I’m not really sure, I mean, it was --  6 

Q Okay. 7 

A -- it wasn’t the size of that paper, it was a little 8 

smaller. 9 

Q Would --  10 

 JUDGE McCARRICK:  Was it larger than an --  11 

 WITNESS:  A piece, yeah. 12 

 JUDGE McCARRICK:  -- 8 ½ by 11? 13 

 WITNESS:  Yeah. 14 

 JUDGE McCARRICK:  It was larger than that? 15 

 WITNESS:  Yeah. 16 

Q Okay.  Would you say it was double the size of an 8 ½ by 17 

11? 18 

A It was probably, you know, that big. 19 

Q Okay. 20 

 JUDGE McCARRICK:  Can you see, the witness, show me again, 21 

sir. 22 

 WITNESS:  It’s about like --  23 

 JUDGE McCARRICK:  About 8 --  24 

 WITNESS:  -- like this. 25 
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 JUDGE McCARRICK:  12 by 18? 1 

 WITNESS:  Yeah, just a --  2 

 JUDGE McCARRICK:  Close enough. 3 

 WITNESS:  -- poster. 4 

Q Okay.  And was the, was the poster in black and white or 5 

was it in color? 6 

A I believe it was in color, I’m not a hundred percent. 7 

Q Alright.  From what you observed, the times that you saw 8 

the poster, was it a regular paper like just a sheet of, 9 

regular sheet of paper? 10 

A No, it was like a, like poster material. 11 

Q I see. 12 

 JUDGE McCARRICK:  Cardboard? 13 

 WITNESS:  Yeah. 14 

Q Now when you saw Kevin Taddy reach for that, did he, did 15 

he tear or when you saw him tear that, did he tear any other 16 

posters? 17 

A No. 18 

Q That was the only one? 19 

A Yeah. 20 

 JUDGE McCARRICK:  When you say he tore the poster, did he 21 

actually tear the poster or just tear it off the board? 22 

 WITNESS:  No, he actually tore it. 23 

 JUDGE McCARRICK:  So it ripped? 24 

 WITNESS:  Yeah, he grabbed it from the top --  25 
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 JUDGE McCARRICK:  Uh-huh. 1 

 WITNESS:  -- you know, pulled it, sorry, pulled it 2 

downwards. 3 

 JUDGE McCARRICK:  So it ripped? 4 

 WITNESS:  Yeah. 5 

 JUDGE McCARRICK:  Okay. 6 

Q And was there, did the corkboard fall off? 7 

A No. 8 

Q Was there a destruction to any other posters on the wall? 9 

A No. 10 

Q Or on the corkboard? 11 

A No. 12 

Q And did you see the guard, did you see what, did you see 13 

if the guard collected that from Kevin, sorry.  Did you see if 14 

the guard collected that from Kevin, the poster that he was 15 

holding? 16 

A Yeah, Kevin had handed it to him. 17 

Q Now you said that, or you were asked some questions about 18 

Kevin Taddy then leaving the room afterwards. 19 

A Yes. 20 

Q Now when you saw Kevin leave the room, was the security 21 

guard still in the drivers’ room? 22 

A Yeah, the security guard kind of like turned and made sure 23 

that he left. 24 

Q Uh-huh. 25 
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A So that was --  1 

Q So he walked behind him? 2 

A Yeah. 3 

Q Okay. 4 

A And then that was when I left. 5 

Q Alright.  And did you walk behind the security guard? 6 

A Yeah, I kind of like, like when Kevin left, the security 7 

guard went to the front door --  8 

Q Uh-huh. 9 

A And then I walked out behind him to go to my truck. 10 

Q I see.   11 

 MS. ALONSO:  I don’t have any further questions for him. 12 

 JUDGE McCARRICK:  Recross? 13 

 MR. HIGH:  None. 14 

 JUDGE McCARRICK:  Alright sir, thank you very much, you 15 

are free to step down. 16 

 WITNESS:  Alright. 17 

(Witness excused) 18 

 JUDGE McCARRICK:  Let’s go off the record. 19 

(Off the record) 20 

(General Counsel’s Exhibit 145 is marked for identification) 21 

 MR. GIANNOPOULOS:  Your Honor, I have a --  22 

 JUDGE McCARRICK:  Just a second.  Go ahead.   23 

 MR. GIANNOPOULOS:  I have a set of, a 12-page document 24 

that’s marked General Counsel’s 145 that I’ve given to the 25 
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parties.  There was discussion before we broke about the 1 

Colleen Redfern notes that were subject to the General 2 

Counsel’s subpoena --  3 

 JUDGE McCARRICK:  Uh-huh. 4 

 MR. GIANNOPOULOS:  -- that the Respondent said they were 5 

going to look for them.  Subsequently we were, during the 6 

break, provided with a group of subpoenaed documents.  In my 7 

discussions yesterday with Respondent’s counsel, they indicated 8 

that there was a packet called Investigation Notes that was 9 

responsive to that and this is what was produced.   10 

 JUDGE McCARRICK:  Okay. 11 

 MR. GIANNOPOULOS:  And it’s these 12 pages and I want to 12 

introduce them into the record.  We will use some of them to 13 

question, I think, perhaps some of the witnesses, but I want 14 

the record to be clear on what was produced with respect to 15 

these notes on the various disciplines that were issued to some 16 

of the discriminatees that Ms. Redfern was, Ms. Scott had 17 

testified, Ms. Redfern was the HR representative that took the 18 

notes --  19 

 JUDGE McCARRICK:  Uh-huh. 20 

 MR. GIANNOPOULOS:  -- and that was involved in the 21 

disciplines. 22 

 JUDGE McCARRICK:  Okay.  I don’t think I have a copy. 23 

 MR. GIANNOPOULOS:  Oh, I’m sorry, Your Honor. 24 

 JUDGE McCARRICK:  Now did these notes cover a number of 25 
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different topics? 1 

 MR. HIGH:   They do and that’s, if you’ll pardon my 2 

objection. 3 

 MR. GIANNOPOULOS:  And for the General Counsel’s purposes, 4 

we want to be clear what was produced with respect to these 5 

disciplines where Ms. Redfern was involved, because we’re 6 

gonna, at some point, Ms. Scott’s testimony was that Ms. 7 

Redfern did the investigations, she took the notes, she kept 8 

these files, HR files on these disciplines and there is 9 

practically nothing having to do with the disciplines.  There 10 

is two documents that we believe, two, maybe three that talk 11 

about Mr. Frazier’s discipline. 12 

 JUDGE McCARRICK:  So you’re not offering for the purpose 13 

of the substance necessarily of the documents, but you’re 14 

gonna, at some point, ask me to draw an adverse inference? 15 

 MR. GIANNOPOULOS:  Yes, and there are two, at least two 16 

that we’re offering for the substance, that are notes relevant 17 

to Mr. Frazier’s discipline. 18 

 JUDGE McCARRICK:  Well let’s, why don’t you identify which 19 

those are. 20 

 MR. GIANNOPOULOS:  Sure, and with respect to the, to the 21 

notes, it would be pages 11 --  22 

 JUDGE McCARRICK:  Hang on just a second here.  Uh-huh, 23 

alright. 24 

 MR. GIANNOPOULOS:  -- and 12.   25 
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 JUDGE McCARRICK:  And the other documents have nothing to 1 

do with any of the or do they have anything to do with any of 2 

the allegations? 3 

 MR. GIANNOPOULOS:  Well, it looks like there is an e-mail 4 

from the company’s representatives talking about Mr. Frazier’s 5 

disciplines. 6 

 JUDGE McCARRICK:  That’s page 1, or page 2. 7 

 MR. GIANNOPOULOS:  Right.  But for my purposes, I’m 8 

offering those two pages right now, as far as for, for what was 9 

produced, not --  10 

 JUDGE McCARRICK:  Substance. 11 

 MR. GIANNOPOULOS:  -- the substance.  I’m interested in 12 

the investigation on the, with respect to other drivers, who 13 

was talked to that actually witnesses what occurred. 14 

 JUDGE McCARRICK:  And that’s pages 11 and 12. 15 

 MR. GIANNOPOULOS:  11 and 12. 16 

 JUDGE McCARRICK:  So that goes to substance of one of the 17 

disciplines? 18 

 MR. GIANNOPOULOS:  Yes. 19 

 JUDGE McCARRICK:  The other documents, pages 1 through 10, 20 

don’t really have to do with the disciplines themselves? 21 

 MR. GIANNOPOULOS:  Correct. 22 

 JUDGE McCARRICK:  But you’re offering them to show that 23 

this is what was produced? 24 

 MR. GIANNOPOULOS:  This is what was produced.  I don’t 25 
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want, I don’t want either yourself for reviewing or the Board 1 

or the Court to say well, you know, the record shows they were 2 

produced, documents, General Counsel didn’t introduce anything. 3 

 MR. HIGH:  I don’t understand the tender of the documents.  4 

I mean, there is no allegation in the complaint and no 5 

allegation I’m aware of that we have somehow failed to produce 6 

documents.  We were asked to look for some, we looked and we 7 

found these and produced them and I don’t know what, what more 8 

we are required to do or explain, quite frankly. 9 

 MR. GIANNOPOULOS:  And again, we’ll go into the 10 

investigation of the disciplines against Mr. Frazier.  When we 11 

asked Ms. Scott about these, she identified notes that were 12 

taken, but that, and other documents that were kept in a file 13 

that Ms. Redfern had.  We asked for the documents, for Ms. 14 

Redfern’s documents.  You instructed them, I can show you the 15 

transcript pages to go look for --  16 

 JUDGE McCARRICK:  I recall. 17 

 MR. GIANNOPOULOS:  -- them and what we were given were 18 

these ten, these 12 pages and of the 12 pages, we contend there 19 

is only two that are relevant, so if the company is claiming 20 

they did a fair and just investigation into these disciplines 21 

and we get really a page and a half, when we believe, I believe 22 

the testimony will show that, or at least Ms. Scott had 23 

testified to, very robust investigation when Ms. Redfern was 24 

taking notes, doing the investigation, keeping things and this 25 
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is all we got. 1 

 MR. HIGH:  Your Honor, we’re talking about a verbal 2 

warning.  A robust investigation, is that your contention? 3 

 MR. GIANNOPOULOS:  Yes, Your Honor, it was so, it was a 4 

verbal warning that they had to go to one of their top 5 

executives and discuss. 6 

 JUDGE McCARRICK:  Well, what I’m going to do is I’ll allow 7 

the documents into the record.  General Counsel is entitled to 8 

ask for an adverse inference based on it.  Counsel can argue 9 

certainly that no adverse inference, I’m not saying I’m drawing 10 

an adverse inference, all I’m saying is counsel can argue the 11 

topic and if you’re offering these documents to show that there 12 

wasn’t a good faith investigation or effort to produce the 13 

documents, you can make that argument and counsel can rebut it 14 

in briefs.  I’m simply saying I’ll allow it in for the parties 15 

to argue about. 16 

 MR. GIANNOPOULOS:  And with respect to --  17 

 JUDGE McCARRICK:  I’m not, I’m not making any such finding 18 

at this point. 19 

 MR. HIGH:  Well, they are all grouped as one exhibit. 20 

 JUDGE McCARRICK:  Right. 21 

 MR. HIGH:  So are they all in together, is that what we’re 22 

doing? 23 

 JUDGE McCARRICK:  Right.  Only, the only, the only 24 

exhibit, the only pages are 11 and 12 --  25 
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 MR. GIANNOPOULOS:  And 12. 1 

 JUDGE McCARRICK:  -- that counsel for General Counsel is 2 

offering with respect to the discipline of Obie --  3 

 MR. GIANNOPOULOS:  Obie Frazier. 4 

 JUDGE McCARRICK:  -- Frazier. 5 

 MR. GIANNOPOULOS:  And we’ve seen those business records 6 

and they are the notes that were taken. 7 

 MR. HIGH:  I object to page 11 as a business record.  I 8 

don’t even know whose handwriting that is. 9 

 MR. GIANNOPOULOS:  And Your Honor then, I’ll ask the 10 

custodian of records to come here and so I can examine the 11 

custodian of records --  12 

 MR. HIGH:  You can do whatever you want to, I’m just 13 

saying, I don’t know, it looks to me like it may even be Obie 14 

Frazier’s writing.  I don’t know that it’s any agent of ours. 15 

 MR. GIANNOPOULOS:  Clearly if you read what’s written, 16 

Your Honor, that is not Obie Frazier’s writing.  This is an 17 

agent of the Respondent.  It says, “Billy Taylor witness,” and 18 

then the next page are witness statements. 19 

 JUDGE McCARRICK:  Well, page 12 appears to be a statement 20 

of Bill Juinez. 21 

 MR. HIGH:  Well the last page looks like an employee. 22 

 JUDGE McCARRICK:  Yeah, it looks like Bill Juinez’s 23 

statement and I’m not sure who the, who the notes are from on 24 

page 11, but they are part of the investigative file, I take 25 
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it. 1 

 MR. HIGH:  They were found by Colleen when she came over 2 

to help us --  3 

 JUDGE McCARRICK:  Yeah. 4 

 MR. HIGH:  -- gather up the records. 5 

 JUDGE McCARRICK:  And they were apparent --  6 

 MR. HIGH:  But who wrote them, I don’t know. 7 

 JUDGE McCARRICK:  No, I understand, but I assume --  8 

 MR. HIGH:  But, and I will tell you, we’re gonna have 9 

Colleen Redfern here as a witness so we can ask her, did you 10 

write this?  I mean, we’re gonna, we’re gonna have her as a 11 

witness. 12 

 JUDGE McCARRICK:  Uh-huh, uh-huh.  But regardless of that 13 

--  14 

 MR. GIANNOPOULOS:  I think I’m entitled, they were 15 

produced pursuant to the subpoena --  16 

 JUDGE McCARRICK:  I understand. 17 

 MR. GIANNOPOULOS:  -- they were part of the investigative 18 

file --  19 

 JUDGE McCARRICK:  They are part of an investigative file, 20 

so I assume there is no dispute that they were part, part of an 21 

investigative file. 22 

 MR. HIGH:  But not the whole, all of --  23 

 JUDGE McCARRICK:  No, no, no, I’m just talking about pages 24 

11 and 12. 25 
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 MR. HIGH:  Oh, okay.  That’s the pages of investigative 1 

file. 2 

 JUDGE McCARRICK:  Pages 11 and 12, yes. 3 

 MR. HIGH:  Apart from the other pages? 4 

 JUDGE McCARRICK:  Yes, oh absolutely. 5 

 MR. HIGH:  Okay. 6 

 JUDGE McCARRICK:  Absolutely. 7 

 MR. GIANNOPOULOS:  Yes, I thought I was clear with that. 8 

 JUDGE McCARRICK:  And with respect to pages 1 through 10, 9 

I’m allowing them in simply for the purpose of, the parties are 10 

arguing whether an adverse inference is appropriate from the 11 

fact that nothing more was produced with respect to the Obie 12 

Frazier file. 13 

 MR. GIANNOPOULOS:  Yes. 14 

 MR. HIGH:  Well, Your Honor, it’s not even relevant to any 15 

allegation in the case. 16 

 JUDGE McCARRICK:  But they were, they were, the sole 17 

documents produced with respect to that --  18 

 MR. GIANNOPOULOS:  Exactly. 19 

 JUDGE McCARRICK:  -- that subpoena request. 20 

 MR. GIANNOPOULOS:  Yes. 21 

 JUDGE McCARRICK:  I’m not suggesting I’m going to draw an 22 

adverse inference, but if counsel wants to argue that these are 23 

the documents produced, for whatever they’re worth, I think 24 

he’s entitled to do so.  So I will allow 145 into the record 25 
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for two purposes.  One, for the Obie Frazier investigation, to 1 

show that 11 and 12 are simply part of the Obie Frazier 2 

investigation; documents 1 through 10 for whatever argument 3 

counsel wants to make with those in an adverse inference. 4 

 MR. GIANNOPOULOS:  And then 11 and 12 are -- 5 

 JUDGE McCARRICK:  Yeah, come in as part of the 6 

investigative --  7 

 MR. GIANNOPOULOS:  Investigative file. 8 

 JUDGE McCARRICK:  -- file with respect to Obie Frazier. 9 

 MR. GIANNOPOULOS:  Correct.  Thank you, Your Honor. 10 

(General Counsel’s Exhibit 145 is received into evidence) 11 

 MR. GIANNOPOULOS:  I wanted to recall Mr. Ortega for a 12 

couple of quick questions that I neglected to ask. 13 

 JUDGE McCARRICK:  Alright.  Sir, can you take the stand 14 

again. 15 

Whereupon, 16 

MOISES ORTEGA 17 

Having been previously sworn, was recalled as a witness herein 18 

to continue his testimony, and was further examined and 19 

testified as follows: 20 

 JUDGE McCARRICK:  I remind you, you’re still under oath, 21 

sir. 22 

 WITNESS:  Yes, Your Honor. 23 

 JUDGE McCARRICK:  Alright, go ahead. 24 

DIRECT EXAMINATION 25 
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Q BY MR. GIANNOPOULOS:  Mr. Ortega, did the Union get a 1 

subpoena from Respondent in this case? 2 

A Yes. 3 

Q And did you produce a group of documents to the 4 

Respondent? 5 

A Yes, I did. 6 

Q And with that group of documents, did you have a CD with 7 

some recordings on it? 8 

A Yes. 9 

Q Okay.  And you heard yesterday, you were in the courtroom 10 

yesterday, correct? 11 

A Yes, that’s correct. 12 

Q And we played part of the CD with, was that part on the CD 13 

that you turned over to the Respondent? 14 

A Yes, it was. 15 

Q And did you give a copy of that to the General Counsel 16 

also? 17 

A Yes, I did. 18 

Q And where did you get that CD from? 19 

A I got that CD from Reggie Lamoine. 20 

Q Okay.  Thank you. 21 

 MR. GIANNOPOULOS:  No further questions, Your Honor. 22 

 JUDGE McCARRICK:  Cross? 23 

 MR. HIGH:  Yes, please. 24 

CROSS-EXAMINATION 25 
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Q BY MR. HIGH:  Mr. Ortega, did you ever listen to the CD? 1 

A I listened to large portions of it, I have not listened to 2 

it in its entirety. 3 

Q Do you know if it was edited in any way? 4 

A Not to my knowledge. 5 

Q Do you know if it was or not edited? 6 

A I, not to my knowledge, I do not know whether it was 7 

edited in any way. 8 

Q You don’t know what Mr. Lamoine did with it? 9 

A Other than give it to me, no. 10 

 JUDGE McCARRICK:  Did you edit it in any fashion. 11 

 WITNESS:  No sir, no, Your Honor. 12 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 13 

 JUDGE McCARRICK:  Anything further. 14 

 MR. GIANNOPOULOS:  No, thank you. 15 

 JUDGE McCARRICK:  Alright. 16 

(Witness excused) 17 

 JUDGE McCARRICK:  Alright.  You have another witness 18 

ready? 19 

 MR. GIANNOPOULOS:  Yes, Your Honor, give me one, if you 20 

can just give me one second. 21 

 JUDGE McCARRICK:  Let’s go off the record. 22 

(Off the record) 23 

 JUDGE McCARRICK:  Okay.  Very good.  Who do you call as 24 

your next witness? 25 
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 MR. GIANNOPOULOS:  Fred Badilla. 1 

 JUDGE McCARRICK:  Sir, if you’ll stand and raise your 2 

right hand. 3 

Whereupon, 4 

FRED BADILLA 5 

having been duly sworn, was called as a witness herein, and was 6 

examined and testified as follows: 7 

 JUDGE McCARRICK:  Please be seated sir.  Would you state 8 

your name for the record? 9 

 WITNESS:  My name is Fred Badilla. 10 

 JUDGE McCARRICK:  B-a-d-i-l-l-a? 11 

 WITNESS:  Yes sir. 12 

 JUDGE McCARRICK:  Alright.  Mr. Giannopoulos? 13 

DIRECT EXAMINATION 14 

Q BY MR. GIANNOPOULOS:  Mr. Badilla, good afternoon. 15 

A Good afternoon. 16 

Q Where are you employed? 17 

A I’m employed with Western Refining. 18 

Q In what capacity? 19 

A I’m a warehouseman. 20 

Q And where do you work, in what do you work?  In 21 

Albuquerque, in Gallup? 22 

A I work in Albuquerque. 23 

Q Okay.  And how long have you worked for Western? 24 

A It will be three years this month. 25 
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Q And when you say warehouseman, what do you do there? 1 

A What I do is I take care of the bulk and packaged oil.  2 

Like I, in the mornings, I meet a guy, some guys down at the 3 

rail yard and load up from the rail yard to the trucks. 4 

Q Okay. 5 

A In the afternoon I help customers, do shipping and 6 

receiving stuff. 7 

Q And do you know some of the drivers that work there? 8 

A Yeah, I sure do. 9 

Q Do you know Ever Rodriguez? 10 

A Yeah, I sure do. 11 

Q And you were working, were you working at Western last 12 

year, this Summer time and Fall and Winter, 2011? 13 

A Yes. 14 

Q And were you aware that the union was trying to organize 15 

Western’s employees? 16 

A Yes, uh-huh. 17 

Q Were you working when any of the consultants came, the 18 

anti-union consultants or persuaders, whatever you want to call 19 

them, to the Western facility? 20 

A Yes, I sure was. 21 

Q Did you see any of those there? 22 

A Yes. 23 

Q Did you witness at any time last year any of the 24 

consultants having a one-to-one conversation with Ever 25 
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Rodriguez? 1 

A Yes, I had one, when I was in the warehouse there, he 2 

cornered Ever inside the warehouse there and they were having a 3 

discussion there. 4 

Q And do you remember who that was that had that, which -- 5 

did you know any of the consultants’ names? 6 

A I don’t remember them. 7 

Q Could you, could you, do you remember what he looked like? 8 

A He was a Spanish person, kind of dark. 9 

Q I’m going to show you what’s marked as General Counsel’s 10 

112, the back page.  And would ask you just to look at the 11 

picture that’s in the middle.  Do you remember seeing that 12 

person ever at the warehouse?  If you recall. 13 

A He looks kind of familiar, but I’m not real sure. 14 

Q Okay.  When this -- you said there was one of them that 15 

had cornered Ever -- 16 

A Uh-huh. 17 

Q -- tell me what you remember about what happened that day. 18 

A Well, they were, they had just talked to Ever there, I 19 

guess, he wanted to talk to them and they were standing in the 20 

corner of the warehouse and started again having a discussion, 21 

it got kind of loud, but I wasn’t really paying attention, 22 

‘cause I was pulling my product for the next day. 23 

Q Okay.  So you, did you hear what was said? 24 

A No, I didn’t hear anything --  25 
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Q Okay. 1 

A -- I just know that they were arguing there in the corner. 2 

Q Okay.  And do you remember the timeframe of last year 3 

about when it occurred? 4 

A I sure don’t. 5 

Q Okay.   6 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor, thanks. 7 

 JUDGE McCARRICK:  Any cross? 8 

 MR. HIGH:  We have no questions, Your Honor. 9 

 JUDGE McCARRICK:  Thank you sir, you are free to go. 10 

 WITNESS:  Thank you. 11 

(Witness excused) 12 

 JUDGE McCARRICK:  Let’s go off the record. 13 

(Off the record) 14 

 JUDGE McCARRICK:  Okay.  Who would you call as your next 15 

witness? 16 

 MS. ALONSO:  Obie Frazier. 17 

 JUDGE McCARRICK:  Sir, if you will, just swivel that 18 

chair, don’t hurt your knees, and raise your right hand. 19 

Whereupon, 20 

OBIE FRAZIER 21 

having been duly sworn, was called as a witness herein, and was 22 

examined and testified as follows: 23 

 JUDGE McCARRICK:  Please be seated.   24 

 MS. ALONSO:  And Your Honor, before beginning with Mr. 25 
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Frazier, we are recalling Mr. Frazier from the last time that 1 

he testified where there was an issue with the photographs or 2 

not having the photographs that were in his cell phone --  3 

 JUDGE McCARRICK:  Uh-huh. 4 

 MS. ALONSO:  So --  5 

 JUDGE McCARRICK:  Is this just a limited --  6 

 MS. ALONSO:  There are questions on the photographs --  7 

 JUDGE McCARRICK:  Yeah. 8 

 MS. ALONSO:  -- and then some other, two other incidents 9 

where, based on information that we gathered from the 10 

investigation file. 11 

 JUDGE McCARRICK:  Okay.  I don’t -- 12 

 MS. ALONSO:  Okay. 13 

 JUDGE McCARRICK:  -- have to look at my notes, no I’m 14 

just, for my edification, was there examination and cross-15 

examination of this witness already? 16 

 MS. ALONSO:  There was. 17 

 JUDGE McCARRICK:  Mr. High had an opportunity to examine? 18 

 MR. HIGH:  Yeah. 19 

 JUDGE McCARRICK:  Okay. 20 

 MS. ALONSO:  Right.  And so, so last time we left off 21 

where -- 22 

 JUDGE McCARRICK:  There was some question about --  23 

 MS. ALONSO:  Yeah, rather than reading the text messages 24 

into the record, we were able to print them --  25 
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 JUDGE McCARRICK:  Uh-huh. 1 

 MS. ALONSO:  -- so we now have photographs, yes, so there 2 

are picture photographs in his cell phone which we now have 3 

actual photographs of. 4 

 JUDGE McCARRICK:  You made copies of? 5 

 MS. ALONSO:  Right. 6 

 JUDGE McCARRICK:  Okay.   7 

DIRECT EXAMINATION 8 

(General Counsel’s Exhibit 146 is marked for identification) 9 

Q BY MS. ALONSO:  Alright Obie, I’m going to hand you what’s 10 

been marked as General Counsel’s Exhibit 146.  Obie, do you 11 

recognize this photograph? 12 

A Yeah, I do. 13 

Q Okay.  What is it? 14 

A It is a picture of some graffiti that was up in the 15 

loading rack sheds up in Bloomfield. 16 

Q Okay.   17 

 MR. GIANNOPOULOS:  Could we go off the record for one 18 

second, Your Honor. 19 

 JUDGE McCARRICK:  Off the record. 20 

(Off the record) 21 

DIRECT EXAMINATION CONTINUES 22 

Q BY MS. ALONSO:  Alright, Obie, you were beginning to 23 

describe what this photograph is. 24 

A Yes ma’am. 25 
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Q Go ahead and continue. 1 

A It’s graffiti that was on the, on one of the walls up 2 

there on the loading rack shacks. 3 

Q On the what? 4 

A On the little sheds up there at the loading rack. 5 

Q And that is in which loading rack? 6 

A I believe this would have been number 2. 7 

Q Okay.  Is that in Bloomfield? 8 

A Yes ma’am. 9 

Q Alright.  Now did you take this photograph? 10 

A I did.   11 

Q Okay.  Did you use your cell phone to take the photograph? 12 

A I did. 13 

Q Is that photo still in your cell phone? 14 

A Yes ma’am. 15 

Q Do you have your cell phone with you today? 16 

A I do. 17 

Q Do you have it on? 18 

A Yes, I do. 19 

Q Okay.  Can you turn to this photograph and read to us the 20 

date that you took it? 21 

A Alright.  Okay.  This was created 14 October, 2011, 1648, 22 

4:48 in the afternoon. 23 

 MR. HIGH:  Say that again. 24 

 WITNESS:  14 October, 2011, 1648 hours. 25 
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Q Okay.   1 

 MS. ALONSO:  Your Honor, move for the admission of General 2 

Counsel’s 146. 3 

 JUDGE McCARRICK:  Any objection? 4 

 MR. HIGH:  Your Honor, we would object and absent any 5 

foundation that this was seen by a supervisor.  I don’t know 6 

what, you know, what this is, where it is or anything else. 7 

 JUDGE McCARRICK:  Well the witness testified as to where 8 

it’s located.  As to whether or not it was seen by a 9 

supervisor, a defense you can raise, but that doesn’t go to its 10 

relevance.  I think it’s the relevance of whether or not, I 11 

assume you’re using it to show whether profanity is used? 12 

 MS. ALONSO:  Correct, Your Honor, profanity, these 13 

profanities, the destruction of property, misuse of property --  14 

 JUDGE McCARRICK:  Yeah. 15 

 MS. ALONSO:  And I will lay a, more foundation as to where 16 

exactly he took this photograph. 17 

 JUDGE McCARRICK:  I think he testified, he took it in the 18 

shack at the rack in Bloomfield. 19 

 MS. ALONSO:  Is that right? 20 

 JUDGE McCARRICK:  Yes. 21 

Q Okay.  And where, was it on the wall? 22 

A I believe this was on an old electrical transformer that’s 23 

inside the shack there. 24 

Q Okay. 25 
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A Or electrical control box, I guess you would call it. 1 

Q And where is that electrical control box, is it on the 2 

floor, is it mounted on the wall? 3 

A It’s mounted on the wall, directly as you walk inside the 4 

shed. 5 

Q Okay.  Now who maintains the rack in Bloomfield? 6 

A The rack personnel up there would be in charge of those. 7 

Q Okay.  Have you ever seen them inside of these booths? 8 

A They only go in there when there is a problem with the, 9 

one of the meters or when they’re taking inventory, I believe. 10 

(General Counsel’s Exhibit 147 is marked for identification) 11 

Q Okay.  Alright Obie, I’m going to hand you what’s been 12 

marked as General Counsel’s Exhibit 147.   13 

 JUDGE McCARRICK:  I don’t know whether I did or not, but I 14 

know there was an objection, I’ll receive 146. 15 

(General Counsel’s Exhibit 146 is received into evidence) 16 

Q Obie, do you recognize this document? 17 

A I do. 18 

Q Okay.  What is this? 19 

A That is also some graffiti that was up there in Bloomfield 20 

on the loading rack. 21 

Q Okay.  Did you take this photo? 22 

A I did. 23 

Q What did you use to take it? 24 

A I’m looking, searching through my phone for it right now. 25 
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Q Did you use your cell phone to take the photograph? 1 

A I did. 2 

Q Okay.  So can you search in your phone for the date that 3 

you took this photograph? 4 

A Okay.  I believe this was, this one is kind of hard to see 5 

on my cell phone.  Oh yes, this was a current one.  This was on 6 

09 May 2012, 1700 hours. 7 

Q And now do you remember where on the rack you were where 8 

you took this? 9 

A I believe this is either number 1 or number 2.  I’m pretty 10 

sure it might be number 2. 11 

Q Now where on the rack was it?  Was it on the wall or was 12 

it in the booth? 13 

A This was in the booth. 14 

Q Okay.  And what is the, what is this silver object that 15 

it’s written on? 16 

A I believe it’s the same transformer, electrical box. 17 

Q Okay.  How long did you see this written there?  Did you 18 

see it at any time after? 19 

A I think I first noticed it on May, May 9th and it might 20 

even still be there. 21 

Q Okay.  Can you, it’s a little hard to read, could you tell 22 

us what it says on the photograph? 23 

A My apologies to the court, it says “Fuck Western 24 

Management, they’re all morons.” 25 
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 JUDGE McCARRICK:  Is there a word above morons? 1 

 WITNESS:  Oh, excuse me, “Fucking morons.” 2 

Q Okay.   3 

 MS. ALONSO:  Alright.  General Counsel moves for the 4 

admission of 147. 5 

 JUDGE McCARRICK:  Objections? 6 

 MR. HIGH:  Yes, we object to this, Your Honor, this 7 

apparently was taken after this hearing even began.  This was 8 

taken long after the charge and the complaint was filed in this 9 

case and even after we started this hearing.  It certainly has 10 

no relevance to anything that occurred with respect to the 11 

allegations in the complaint because it was taken afterwards.  12 

We certainly don’t know when the graffiti went up, but if the 13 

best date we can do is May 9th of 2012, that’s even after we 14 

started the hearing here. 15 

 MS. ALONSO:  Well, and Your Honor, the General Counsel’s 16 

offering this as, again, destruction of company property, 17 

misuse of company property, but also to show that profanity is 18 

used at the workplace. 19 

 JUDGE McCARRICK:  Yeah, I think it shows that there may be 20 

a culture of use of profanity on an on-going basis.  I think 21 

it’s relevant, the weight, you know, I think your argument, Mr. 22 

High, may go to the weight that should be given, given its 23 

date, but I’ll receive it. 24 

(General Counsel’s Exhibit 147 is received into evidence) 25 
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(General Counsel’s Exhibit 148 is marked for identification) 1 

Q Alright Obie, I’m now going to hand you what’s marked as 2 

General Counsel’s 148.  And if you can look at that. 3 

 MR. HIGH:  I’m sorry, the number again? 4 

 MS. ALONSO:  148. 5 

Q Obie, do you recognize this document? 6 

A I do. 7 

Q Did you take this photograph? 8 

A I did. 9 

Q Did you use your cell phone to take this photograph? 10 

A I did. 11 

Q Is that photograph still in your phone? 12 

A Yes, it is. 13 

Q Okay.  Can you tell us the date that you took this 14 

photograph as it’s recorded on your cell phone? 15 

A I’m searching for it right now.  Okay, I have found it.  16 

Now I’m gonna get you the details on it.  This was created 15 17 

April 2012 at 1602 hours. 18 

Q And where were you when you took this photograph? 19 

A I was at the loading rack in Bloomfield. 20 

Q Okay.  Do you remember which station you were at? 21 

A It was, I believe all these so far have been on number 2.  22 

It looks like the same panel. 23 

Q Okay.  And was this at the control stations outside of the 24 

rack or was it inside the booth? 25 
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A Inside the booth. 1 

 MS. ALONSO:  Alright.  I move for the admission of General 2 

Counsel’s 148. 3 

 JUDGE McCARRICK:  Well before you do that, would you, 4 

would you read for the record what the wording is, the 5 

lettering is on the document? 6 

 WITNESS:  Yes sir.  It says, “Milton is a fucker or 7 

fucking homo, hope he dies of cancer.” 8 

 JUDGE McCARRICK:  And who is that referring, I assume 9 

that’s referring to an individual? 10 

 WITNESS:  It’s, I believe it’s referring to my boss, Lynn 11 

Milton. 12 

 JUDGE McCARRICK:  Alright. 13 

 MR. HIGH:  Wait, I didn’t get all that.  He’s a fucking 14 

what? 15 

 WITNESS:  A homo. 16 

 MR. HIGH:  Homo. 17 

 WITNESS:  H-o-m-o. 18 

 JUDGE McCARRICK:  Alright.  Are you offering that? 19 

 MS. ALONSO:  I am. 20 

 JUDGE McCARRICK:  Any objection? 21 

 MR. HIGH:  Same objection before, Your Honor. 22 

 JUDGE McCARRICK:  I understand.  I will receive the 148 23 

over objection. 24 

(General Counsel’s Exhibit 148 is received into evidence) 25 
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(General Counsel’s Exhibit 149 is marked for identification) 1 

Q Okay Obie, I’m now going to hand you General Counsel’s 2 

149, General Counsel’s Exhibit 149.  Do you recognize this 3 

photograph? 4 

A I do. 5 

Q Okay.  And what, can you read to us what, can you read the 6 

photograph to us? 7 

A Yes, it says, “Unions are for degenerates.” 8 

Q Okay.  Now is this photograph a fair and accurate 9 

description of what you photographed using your phone? 10 

A It is.   11 

Q Okay.  And you used your, I’m sorry, where did you take 12 

this photograph? 13 

A Bloomfield loading rack. 14 

Q Okay.  And what station did you take this one at? 15 

A This is, looks like number 2. 16 

Q Okay.  And where specifically at station 2? 17 

A On the electrical control box as you first enter. 18 

Q First enter the booth? 19 

A Yes, through the open doorway. 20 

Q Alright.  And is this photograph still in your phone? 21 

A Yes, it is. 22 

Q Can you read the date from your phone as to when you took 23 

this photograph? 24 

A It was created on 14 October 2011 at 1647 hours. 25 
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Q Okay.  Do you remember how long you saw this, this writing 1 

on that electrical box? 2 

A I believe it was just for the day.  They just kind of come 3 

and go. 4 

Q Okay. 5 

 MS. ALONSO:  Your Honor, I move for the admission of 6 

General Counsel’s 149. 7 

 JUDGE McCARRICK:  Any objection? 8 

 MR. HIGH:  No objection to this one.   9 

 JUDGE McCARRICK:  Well, I’m a little bit puzzled.  I’m not 10 

sure what purpose you’re offering 149 for? 11 

 MS. ALONSO:  Again, Your Honor, this is also just, goes to 12 

the misuse of company property, destruction of company property 13 

and also to show that there is, where certain views of the 14 

union are tolerated whereas others have not been. 15 

 JUDGE McCARRICK:  Well, you can argue that, but, alright, 16 

I’ll allow it for that purpose. 17 

(General Counsel’s Exhibit 149 is received into evidence) 18 

 MS. ALONSO:  And in addition to that, Your Honor, we’re 19 

also, the General Counsel is also offering 149 to show that 20 

organizing campaign, that union organizing was going on, on 21 

both ends.  There was both pro-union support and anti-union 22 

support in these particular work areas. 23 

 JUDGE McCARRICK:  I’ve allowed it into the record.  You 24 

can make whatever arguments you think are appropriate from the 25 
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document. 1 

 MS. ALONSO:  Sure. 2 

(General Counsel’s Exhibits 150 and 151 are marked for 3 

identification) 4 

Q Now I’m going to hand you, Obie, what’s been marked as 5 

General Counsel’s Exhibit 150 and 151.  Obie, let’s start with 6 

General Counsel’s 150.  Do you recognize this document? 7 

A Yes, I do. 8 

Q And what is this? 9 

A This is on a lower control panel where you enter your 10 

orders, your load numbers and such in the loading racks up 11 

there at Bloomfield inside the little booth. 12 

Q Alright.  And did you take this?  Did you take a picture 13 

of this monitor? 14 

A I did.   15 

Q Alright.  Did you use your phone to take that photograph? 16 

A I did. 17 

Q And do you still have that photo inside of your or stored 18 

on your cell phone? 19 

A I do. 20 

Q What is the date that you took this photo according to 21 

your cell phone? 22 

A This would be created on 14 November 2011 at 651 hours. 23 

Q Now let’s --  24 

 MS. ALONSO:  Your Honor, I move for the admission of 25 
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General Counsel’s 150. 1 

 MR. HIGH:  We would object, Your Honor, there is no 2 

foundation laid that this is something that Western Refining is 3 

responsible for.  I don’t know who might have entered this kind 4 

of stuff. 5 

 JUDGE McCARRICK:  I understand.  Again, I think that’s an 6 

argument you made and so it goes to the weight, to be, to be 7 

given to the document, but I think as far as is relevant to the 8 

issue we’re discussing here, that of use of profanity, I think 9 

that that’s an argument for the briefs, I’ll permit it in. 10 

(General Counsel’s Exhibit 150 is received into evidence) 11 

Q Obie, go ahead and turn to General Counsel’s 151. 12 

A Alright. 13 

Q Do you recognize this document? 14 

A I do. 15 

Q And is this a photograph that you took? 16 

A It is. 17 

Q Did you take this photo using your cell phone? 18 

A I did. 19 

Q Okay.  And what is the date on your cell phone, what is 20 

the date that you took this according to the cell phone? 21 

A This was created on 26 April 2012 at 1134 hours. 22 

Q Okay.  And where did you take this photo? 23 

A I took it in the, at the loading rack in Bloomfield inside 24 

the little shed there. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1649 

 

Q Do you remember which shed, what station you were at? 1 

A It was either 1 or 2. 2 

 MS. ALONSO:  Your Honor, I move for the admission of the 3 

General Counsel’s 151. 4 

 JUDGE McCARRICK:  Objection? 5 

 MR. HIGH:  Same objection as before, Your Honor, it will 6 

go, no connection with Western Refining. 7 

 JUDGE McCARRICK:  Okay.  Again, that’s for the briefs.  8 

I’ll permit it. 9 

(General Counsel’s Exhibit 151 is received into evidence) 10 

Q Okay.  Now Obie, I want to go back to General Counsel’s 11 

150.  It looks like -- and look at the bottom of the photo.  It 12 

looks like there are keys at the bottom? 13 

A Yes. 14 

Q Are these -- can you tell us what these keys are? 15 

A Those keys are when you have your order, you have to go up 16 

to this counsel and you answer a series of questions, like 17 

truck number and you can type it in, trailer number and the 18 

customer number or order number and you have to type it in. 19 

Q Now -- 20 

A It appears on the screen and that’s how you load the truck 21 

or get authorization to load it. 22 

Q Okay.  Now are these keys that you use to answer those 23 

questions as they appear on the screen? 24 

A Yes.  They are below the screen is. 25 
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Q Okay.  Now, can you type messages using those keys onto 1 

the monitor? 2 

A Yes, you can.  You can type a one line message up to so 3 

many characters across. 4 

Q Alright.  Now the load rack idle, is that a message that 5 

appears which can be altered? 6 

A No, that’s usually on all the time, if nobody is using the 7 

load rack. 8 

Q And the message below, is this the line where you can type 9 

messages into the monitor? 10 

A Yes. 11 

Q And how can those messages be deleted? 12 

A By pressing that delete button. 13 

Q And tell me how you came across this particular message. 14 

A This particular one was on the rack and was getting ready 15 

to load my load and I noticed it and took a picture. 16 

 JUDGE McCARRICK:  How long -- strike that.  You said you 17 

can hit delete and the message will be -- 18 

 WITNESS:  It will be removed. 19 

 JUDGE McCARRICK:  -- removed. 20 

 WITNESS:  But it will stay on there until somebody deletes 21 

it. 22 

 JUDGE McCARRICK:  Even though somebody might have had to 23 

punch in information in order to load? 24 

 WITNESS:  Yes sir.  If you want to punch in information, 25 
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you’d have to delete that too, punch in your information for 1 

the load. 2 

 JUDGE McCARRICK:  I see, so in other words, if someone, 3 

for example, when you came upon these messages on the screen, 4 

did you delete them by punching in the information for your 5 

load? 6 

 WITNESS:  Yes sir. 7 

 JUDGE McCARRICK:  Okay.  And that would be necessary for 8 

anyone who wanted --  9 

 WITNESS:  Yes sir. 10 

 JUDGE McCARRICK:  -- to load with that message on there 11 

when they came upon it. 12 

 WITNESS:  Yes sir. 13 

 JUDGE McCARRICK:  Alright.  Go ahead. 14 

Q And now looking at General Counsel’s 151, is this the same 15 

type of monitor as in General Counsel’s 150? 16 

A Yes it is. 17 

Q Now in this, in General Counsel’s 151, can you also remove 18 

and add text on that second line? 19 

A Yes, you can. 20 

Q Okay.  And when you arrived to the loading rack on this 21 

particular day, that message was displayed. 22 

A Yes ma’am. 23 

Q Okay.  24 

(General Counsel’s Exhibit 152 is marked for identification) 25 
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Q Obie, I’m going to hand you what’s been marked as General 1 

Counsel’s 152.  Okay.  Do you recognize this document? 2 

A I do. 3 

Q Is this a picture that you took? 4 

A Yes, it is. 5 

Q Where did you take this picture? 6 

A I took this one in the main office building in Bloomfield. 7 

Q When you say main office building, what offices are in 8 

there? 9 

A Dispatch, supervisors, billing, the whole, everything. 10 

Q Now, where was this dry erase board?  What room is that 11 

in? 12 

A That is in the, what is kind of known as a drivers’ room 13 

where we pick up our orders off the printer.  And this is just 14 

next to the dispatchers window with the crude dispatchers. 15 

Q Did you use your cell phone to take this picture? 16 

A I did. 17 

Q Do you still have that stored in your cell phone? 18 

A I do. 19 

Q Could you tell, could you read to us the date that you 20 

took this picture according to your cell phone? 21 

A Okay.  According to my cell phone, this was created on 14 22 

October 2011 at 0600 hours. 23 

 MS. ALONSO:  Your Honor, I’d move for the admission of 24 

General Counsel’s 152. 25 
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 MR. HIGH:  We object on the relevance and no foundation, 1 

just related to anything done by Western Refining. 2 

 JUDGE McCARRICK:  What’s the relevance of the document? 3 

 MS. ALONSO:  Again, Your Honor, this goes to show the 4 

campaign, the organizing campaign was going on in both, there 5 

was both anti-union and pro-union campaigning at the time in 6 

the workplace.  Here particularly, the witness has testified 7 

that this was inside the Bloomfield office right next to the 8 

rack operator or, excuse me, I believe you said the dispatch, 9 

next to the dispatch office. 10 

 JUDGE McCARRICK:  And you’re offering this to show there 11 

is disparate treatment somehow of union versus anti-union --  12 

 MS. ALONSO:  Right, Your Honor. 13 

 JUDGE McCARRICK:  -- information?  Alright.  For that 14 

purpose, I’ll allow it. 15 

(General Counsel’s Exhibit 152 is received into evidence) 16 

Q Obie, I have a couple of more questions for you about 17 

General Counsel’s 152.  When you arrived or when you took this 18 

photograph, was anybody else in the area? 19 

A I do not recall at the time, but I think, I believe there 20 

were a couple of other drivers in there. 21 

Q Okay.  And you said the dispatchers’ office is nearby? 22 

A Yes, it’s just to the, to the right of the frame there, 23 

there is a glass window and the dispatchers’ office, crude 24 

dispatchers are behind that glass window. 25 
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Q Okay.  Do you remember if they were there when you arrived 1 

and took this photo? 2 

A No, I believe this must have been on a Sunday or something 3 

like that.  It was early. 4 

Q How many days did you see this, did you see this drawing 5 

on the dry erase board? 6 

A I believe I saw it for at least two days. 7 

 JUDGE McCARRICK:  I’m sorry, and you say it was in the 8 

main office area in Bloomfield? 9 

 WITNESS:  Yes sir. 10 

 JUDGE McCARRICK:  And this, this was not the drivers’ 11 

room, was it or was it the drivers’ room? 12 

 WITNESS:  Well, it’s what I refer to as the drivers’ room, 13 

it’s like where we pick up our orders from the printer. 14 

 JUDGE McCARRICK:  Alright. 15 

Q And this is, so this is the main building, but you refer 16 

to --  17 

A Yes ma’am. 18 

Q Okay.  Now are there, are any of the supervisors’ offices 19 

located in this main building? 20 

A Yes ma’am. 21 

Q Whose office is in that building? 22 

A Lynn Milton’s office, HR office, Rusty Royce has an office 23 

there. 24 

Q Okay.  And how often do you see the supervisors walking 25 
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around this main building? 1 

A I see them in the building, well, when I’m there, I don’t 2 

really see them walking around, they mostly stay in their 3 

offices. 4 

Q Uh-huh.  Okay.   5 

(General Counsel’s Exhibit 153 is marked for identification) 6 

Q I’m going to hand you what’s been marked as General 7 

Counsel’s Exhibit 153.  Obie, do you recognize this photo? 8 

A I do. 9 

Q Okay.  Did you take this picture? 10 

A I did. 11 

Q Did you use your cell phone to take this picture? 12 

A Yes, I did. 13 

Q Could you read the date on your cell phone as to the, as 14 

to when you took this picture? 15 

A This was created on 14 October 2011 at 1646 hours. 16 

 JUDGE McCARRICK:  Give me the date again, sir. 17 

 WITNESS:  14 October 2011. 18 

Q Alright.  Where, where did you take this picture? 19 

A This was taken inside one of the little loading rack sheds 20 

there at Bloomfield. 21 

Q Could you read to us the message that is in the photograph 22 

that you took? 23 

A “Union supportees are dick suckers.” 24 

 MS. ALONSO:  Your Honor, General Counsel moves for the 25 
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admission of 153. 1 

 MR. HIGH:  Objection.  There is no connection to Western 2 

Refining, no foundation laid that we’re responsible for it. 3 

 JUDGE McCARRICK:  I understand, 153 is received over 4 

objection. 5 

(General Counsel’s Exhibit 153 is received into evidence) 6 

Q Obie, how long did you see this message written in that 7 

shed? 8 

A I believe that was there for a couple of days too, then 9 

somebody erased it. 10 

Q Okay.  I want to turn your attention to another topic.  11 

You received a written warning in January of 2012, correct? 12 

A I believe so, yes. 13 

Q Okay.  Now I have some questions about that.  Now the 14 

morning when you, were you called to a meeting with Tony Smith, 15 

Catherine Valdez and Pamela Scott about a new safety program in 16 

January? 17 

A I was not specifically called at any time, no. 18 

Q But, but you did attend a meeting with --  19 

A I did, yes. 20 

Q -- those three?  Okay.  Now the morning of that meeting, 21 

were you, did any supervisor tell you that you had a scheduled 22 

meeting with Tony Smith, Catherine Valdez and Pamela Scott? 23 

A Yes, I believe I was told I was supposed to have been 24 

there at 6 in the morning. 25 
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Q Okay.  No, but, in the morning, when you first arrived to 1 

work? 2 

A No, when I first arrived to work, no one informed me that 3 

I was supposed to meet with them at any specified time. 4 

Q Now do you remember if there was a supervisor present at 5 

the terminal when you arrived to work? 6 

A No, I don’t believe so.  7 

Q Okay. 8 

A I started at 6, it was 5 or 6. 9 

Q Now when you arrive to work, do you, do you have to report 10 

to the office and clock in? 11 

A No, we have to clock in on our vehicles. 12 

Q Okay.  So what is your procedure, could you describe what 13 

the procedure is for like checking into work? 14 

A I will pull up to the main building, enter the building 15 

and pick up my paperwork from the printer, then I will go out 16 

to the truck and log in. 17 

Q Okay.  Now that particular morning when you did have the 18 

meeting, in that process, did any supervisor tell you that you 19 

had a scheduled meeting that morning? 20 

A No. 21 

Q Now where were you dispatched to that morning? 22 

A I believe I was dispatched to Albuquerque to get some 23 

ethanol. 24 

Q And how were you dispatched there? 25 
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A I was dispatched by our Qualcomm. 1 

Q And what is Qualcomm again? 2 

A Qualcomm is a messaging system that we use, satellite 3 

messaging system. 4 

 JUDGE McCARRICK:  Is that in the truck itself? 5 

 WITNESS:  Yes sir. 6 

Q And when you received the message, what did you do? 7 

A Well when I received the message to go to Albuquerque and 8 

matched my paperwork, I proceeded to head to Albuquerque. 9 

Q Okay.  Now prior to proceeding to Albuquerque, did anybody 10 

from HR, and this is that particular morning, anybody from HR, 11 

any supervisor, any management official tell you that you had 12 

to stay and wait to have a meeting with Tony Smith, Pamela 13 

Scott and Catherine Valdez before you left to Albuquerque? 14 

A No. 15 

 MR. HIGH:  Your Honor, can I object.  This, haven’t we 16 

covered this already? 17 

 JUDGE McCARRICK:  Well I was, I was wondering that myself, 18 

Mr. High.  I thought we did. 19 

 MR. HIGH:  I thought we went over it in spades. 20 

 JUDGE McCARRICK:  I thought this had been gone over on 21 

direct and cross a number of times. 22 

 MS. ALONSO:  And Your Honor, and this is just, that was my 23 

final question, I’m going to move on from that point. 24 

 JUDGE McCARRICK:  Alright. 25 
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Q Now Obie, what is a drip bucket? 1 

A A drip bucket is just a standard five gallon metal bucket 2 

that we use to catch drips while we’re loading and maybe 3 

sometimes unloading. 4 

Q Okay.  Where do you put the bucket? 5 

A The bucket is placed -- for storage or for use? 6 

Q While you’re using it, where would you put it? 7 

A When we use it, it’s directly under the load, unloading 8 

heads on the trailer. 9 

Q Okay. 10 

A Where the product comes in and out of the trailer. 11 

Q Okay.  Now is emptying a drip bucket a job duty, one of 12 

your duties as a driver? 13 

A I imagine it is if it has, if you take something out of 14 

the trailer, you put it in the bucket and you put it in the 15 

drain. 16 

Q Okay.  And where do you, where do you drain this, where is 17 

that drain where you would empty the drip bucket? 18 

A In Bloomfield, the drain is on the rack, it’s on the other 19 

side, would be on each rack, opposite of where you’re loading 20 

at, so you have to go around the trailer to drop it into a 21 

drain on the floor of the rack. 22 

Q Okay. 23 

 MS. ALONSO:  I don’t have any further questions, Your 24 

Honor. 25 
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 JUDGE McCARRICK:  Alright.  Is there any cross-1 

examination? 2 

 MR. HIGH:  Yes, there is, Your Honor. 3 

CROSS-EXAMINATION 4 

Q BY MR. HIGH:  Good afternoon, Mr. Frazier. 5 

A Good afternoon, sir. 6 

Q I want to ask you some questions about some of these 7 

photographs that we’ve been talking about.  All of these were 8 

taken at the loading rack in Bloomfield? 9 

A Yes sir. 10 

Q And let’s just be clear on the layout of things.  The 11 

loading rack is located where in Bloomfield? 12 

A The loading rack in Bloomfield is located on the grounds, 13 

how do I say it, across the street from the Refinery, 14 

cattycorner. 15 

Q Okay.  And that Refinery, of course, is in suspension, 16 

correct? 17 

A Yes sir. 18 

Q Not being operated? 19 

A Not being operated as a refinery, no. 20 

Q Okay.  And, but the loading rack is located right there 21 

with the Refinery? 22 

A Across the street and a little down the street. 23 

Q Alright.  Now, but the office where you guys check in is 24 

not located on the same property is it? 25 
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A Which office are you referring to, sir? 1 

Q Well when you check in, in the morning. 2 

A Oh, no, no, no, that is located on the other side of the 3 

river, about five miles away. 4 

Q Alright.  And that’s what I want to, that’s what I want to 5 

make clear. 6 

A Uh-huh. 7 

Q We got the loading rack over here --  8 

A Yes sir. 9 

Q -- and where do you, when you go to work, you don’t go to 10 

work at the property where the loading rack is? 11 

A No, not all the times, but sometimes we go to Gallup or 12 

Albuquerque out of Bloomfield. 13 

Q Well don’t you go on First Street? 14 

A Well yes sir, I mean, that’s --  15 

Q Alright, well that’s what I want, that’s what I want to 16 

explain to the Judge here where these properties are. 17 

A Okay. 18 

Q Okay?  You got the loading rack over by the San Juan 19 

River, right? 20 

A Yes sir, on the south side of the San Juan River. 21 

Q Alright.  And how far from the loading rack and the 22 

Refinery are the offices where you’re talking about, where you 23 

go in and get your dispatch? 24 

A Approximately five miles north. 25 
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Q Okay.  It’s north and west? 1 

A We guess north and west. 2 

Q Okay.  Completely separate property? 3 

A Yes sir. 4 

Q And what’s located out there where you check in to get 5 

your dispatch material? 6 

A Where I get my dispatch material, the main office building 7 

is there.  Across the parking lot is a Sun Dial Store.  To the 8 

west of that is a maintenance shop and a warehouse and then a 9 

large parking lot. 10 

Q Okay.  So the drivers, when they come in to get their 11 

trucks, they don’t go to the loading rack, they go to this 12 

other property, correct? 13 

A Yes sir. 14 

Q Get their dispatches and then go wherever it is they are 15 

supposed to load from? 16 

A Yes sir. 17 

Q That may be from Bloomfield, it may be from Gallup or some 18 

other place? 19 

A Yes sir. 20 

Q Okay.  So the only time you’d be over at the loading rack 21 

is when you’re gonna load there at Bloomfield? 22 

A Yes sir or if you were unloading. 23 

Q Alright.  Alright.  And how many loading lanes are they 24 

there, for that, at that rack? 25 
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A There are four loading lanes. 1 

Q Okay.  And are all the products available? 2 

A Most, well, all the products are available on three of the 3 

four. 4 

Q Okay.  And when we’re talking about these photographs, are 5 

these, were these, well let me be specific, ‘cause we have to 6 

read this record, so I guess I better be more specific than 7 

that.  Let’s look at 148, General Counsel Exhibit 148.  Do you 8 

have that one? 9 

A Yes sir. 10 

Q Alright.  You said the first word is Milton? 11 

A It is misspelled. 12 

Q Okay.  And who is the terminal supervisor in Bloomfield? 13 

A Terminal supervisor? 14 

Q Who is your boss? 15 

A My boss would be Lynn Milton. 16 

Q Okay.  And you think that’s a reference to him? 17 

A I believe it is, yes. 18 

Q Alright.  So this, this would be, I guess something that 19 

someone that doesn’t like your supervisor, right? 20 

A I would imagine, sir. 21 

Q Alright.  Now, I want to, I want to get a better idea of 22 

where it was that you saw this writing, alright?  Now, it would 23 

be in one of the loading lanes, right? 24 

A Yes sir. 25 
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Q And you’re recollection, I think you said, what, number 2? 1 

A It would be number 2, 1 or 2. 2 

Q Okay.  So you’re, you’re in the loading lanes there at the 3 

rack --  4 

A Yes sir. 5 

Q -- and is this out in the open? 6 

A It is, it’s within the confines of the little booth. 7 

Q Of the what? 8 

A Of the little order entry booth. 9 

Q Well I’m going to need a better description then that 10 

because I’m trying to get an idea of where you saw, did you 11 

have to open something to see this? 12 

A No sir, there is no door in the little shed. 13 

Q Alright. 14 

A Just a doorway. 15 

Q A doorway into what? 16 

A Into a little telephone booth size corrugated iron shed.  17 

It’s about the size of a telephone booth. 18 

Q But is it in the loading lane? 19 

A It is just off the loading lane.  It’s right --  20 

Q I’ll tell you what I’m gonna do.  Let me, let me, if I 21 

may, ask you, may I -- 22 

 JUDGE McCARRICK:  Go ahead. 23 

Q I’m gonna ask you if you would --  24 

A Maybe I should of took a picture of it. 25 
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Q Yeah, just, if you don’t mind, draw up a picture of some 1 

kind so we can get a better idea of, where all this is taking 2 

place. 3 

 JUDGE McCARRICK:  You draw this in relation to the rack 4 

sir. 5 

 WITNESS:  Okay. 6 

 JUDGE McCARRICK:  Why don’t you go ahead and approach, Ms. 7 

Alonso.   8 

Q Why don’t you explain to us, hold it up so the Judge can 9 

see, just hold it up like that, and if you don’t mind, Mr. 10 

Frazier, point out what you’ve drawn there? 11 

A Okay. 12 

 MR. GIANNOPOULOS:  Can we have that marked? 13 

 JUDGE McCARRICK:  Well we can, it’s going to be offered.  14 

Right now, he’s simply describing things.  We’ll have it marked 15 

if it’s going to be offered. 16 

A This is a, this is a very rough sketch of the loading 17 

racks, there are four of them, and one, two, three, four, and 18 

just off to the, it would be the West, I imagine, would be the 19 

main terminal building. 20 

Q Alright.  Now this little shed you’ve drawn on each one of 21 

them, right? 22 

A Yes sir. 23 

Q Okay.   24 

 JUDGE McCARRICK:  Okay, and what, what have you labeled as 25 
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shed? 1 

 WITNESS:  Yes sir. 2 

 MS. ALONSO:  Un-huh.  3 

 JUDGE McCARRICK:  Is that what they’re labeled? 4 

 MS. ALONSO:  Uh-huh, he labeled them shed. 5 

 JUDGE McCARRICK:  Okay. 6 

Q And how big are those sheds? 7 

A Oh, maybe as big as where I’m sitting now. 8 

Q So about --  9 

A Yeah --  10 

Q -- 4 by 5 -- 11 

A -- 4 by 4. 12 

Q Okay.  (inaudible, bumping microphone). 13 

A Approximately. 14 

 MR. HIGH:  Alright.  Judge, I’m going to mark this --  15 

 JUDGE McCARRICK:  Why don’t we do Respondent’s next in 16 

order, which is 12. 17 

 MR. HIGH:  Your Honor, if I may, I have some other 18 

exhibits I pre-marked.  If I can jump ahead, if you don’t mind. 19 

 JUDGE McCARRICK:  Oh, that’s fine. 20 

 MR. HIGH:  Okay.  I would like to mark this as 21 

Respondent’s Exhibit 54.  Otherwise I have to renumber -- 22 

 JUDGE McCARRICK:  Yeah, I understand.   23 

 MR. HIGH:  -- a lot of exhibits. 24 

(Respondent’s Exhibit 54 is marked for identification) 25 
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 MR. HIGH:  So we’ll call this Respondent’s Exhibit 54 and 1 

we’ll get copies made at a break.  You want to see, you guys 2 

want to see it? 3 

 MR. GIANNOPOULOS:  Sure. 4 

 JUDGE McCARRICK:  And this is the Bloomfield rack? 5 

 WITNESS:  Yes sir. 6 

 MR. HIGH:  Did you want to see this, Your Honor? 7 

 JUDGE McCARRICK:  No, that’s fine.   8 

 MR. HIGH:  Oh, okay. 9 

 JUDGE McCARRICK:  It’s fine.  Do you want to offer that at 10 

this time? 11 

 MR. HIGH:  I would offer Respondent’s Exhibit No. 54. 12 

 JUDGE McCARRICK:  Any objection? 13 

 MS. ALONSO:  No objection. 14 

 JUDGE McCARRICK:  54 is received. 15 

(Respondent’s Exhibit 54 is received into evidence) 16 

Q Mr. Frazier, what is inside of these little sheds that 17 

you’ve drawn on Respondent’s Exhibit 54? 18 

A There is a radiant heater, a couple of electrical boxes 19 

and there were, are an active order entry terminal and an 20 

inactive terminal. 21 

Q Do you have to go in there to load? 22 

A You have to go in there to enter your load. 23 

Q Okay.  So every time you go there to load, you gotta go in 24 

one of these sheds? 25 
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A Yes sir. 1 

Q And is that also where the screen shown in General 2 

Counsel’s Exhibit 150 is located? 3 

A Yes sir. 4 

Q It’s in the shed as well? 5 

A Yes sir. 6 

Q Okay.  Now is this, this shed, there’s not a place to sit 7 

down? 8 

A No sir. 9 

Q Okay.  What kind of surface is the writing on in General 10 

Counsel’s Exhibit 148? 11 

A Well 148 looks like that is on an electrical panel. 12 

 JUDGE McCARRICK:  And what type of material? 13 

 WITNESS:  It is a steel, painted steel. 14 

Q Alright.  How big of electrical box is this? 15 

A Oh, it will be approximately 28 by 14. 16 

Q Alright, where is it located with respect to the inside of 17 

the shed? 18 

A It is located, as you face the shed through the open 19 

doorway, it is directly in front. 20 

Q At what level? 21 

A Approximately, I’d say five foot off the ground. 22 

Q Well, if I walked in, let’s say this is the shed.  If I 23 

walk into the shed -- 24 

A Yes sir. 25 
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Q -- where is this terminal I’m going to make -- 1 

A It is right in front at your eye level. 2 

Q Okay.  That’s where I’m going to enter my stuff? 3 

A No.  You would have to turn to the right to enter your 4 

stuff. 5 

Q Over here is where I’m gonna turn to the right --  6 

A Yes sir. 7 

Q -- to enter your stuff.  And is this electrical box then 8 

right there in the front? 9 

A It is right in front as you enter. 10 

Q Okay.  Alright.  And, I’m sorry, you say about how big is 11 

it? 12 

A About 28 by 14. 13 

Q 28 by 14? 14 

A Approximately.   15 

Q Okay. 16 

A It would be 28 long by about 14. 17 

Q And looking at this easel thing, is that, is it that big? 18 

A It’s smaller than the easel. 19 

Q Smaller than the easel, okay, alright.  You know, when I, 20 

when I look at General Counsel’s Exhibit 148, it looks like 21 

there’s been some scratching or wiping or something on that. 22 

A Yes sir. 23 

Q Do you know what those marks are? 24 

A They are probably marks from somebody --  25 
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 MS. ALONSO:  Objection.  Calls for speculation. 1 

 JUDGE McCARRICK:  I think he can give his opinion.  What 2 

does it appear to you to be? 3 

A It appears like somebody has marked off the previous 4 

graffiti. 5 

 JUDGE McCARRICK:  Wiped it off? 6 

 WITNESS:  Yes sir. 7 

Q And tried to clean it up? 8 

A Yes sir. 9 

Q Alright.  Now let’s talk about who would do that.  Who 10 

controls the rack there? 11 

A The rack personnel. 12 

Q Alright.  And do you know who they are? 13 

A They vary, there is a, there is a crew up there. 14 

Q Alright.  Are they connected with the Refinery group? 15 

A I believe so, yes. 16 

Q Okay.  Have you ever seen them out there cleaning it up? 17 

A Yes. 18 

Q Do you know what they use to clean it up? 19 

 JUDGE McCARRICK:  When you say clean it up, have you ever 20 

seen them wiping something off the electrical panel? 21 

 WITNESS:  Yes. 22 

 JUDGE McCARRICK:  Yeah, okay, fine.  Just want to be 23 

clear. 24 

Q How often have you seen them after there, cleaning up, 25 
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wiping stuff off? 1 

A Usually whenever somebody makes a complaint about the 2 

graffiti.  3 

Q Okay.  And do you know what they use to clean it up with? 4 

A Sometimes it’s just a dirty rag, sometimes it might be a 5 

rag with old gas on it or something. 6 

Q Alright.  Now it looks to me like these others, and I’ll 7 

move on to, well let’s go to 147, General Counsel 147.  And 8 

this would, given the language used, I guess this would be what 9 

we could characterize as pro-union graffiti? 10 

A No sir, I wouldn’t.  I’d say it’s anti-management. 11 

Q Well, is that kind of like the same? 12 

A I don’t believe so. 13 

 JUDGE McCARRICK:  I don’t think so. 14 

Q No?  Okay.  It’s just anti-management? 15 

A Yes sir. 16 

Q Alright.  Now do you, do you know which lane this was 17 

taken on, which one of these booths, these sheds? 18 

A It would either be one or two, those are the lanes I favor 19 

for loading. 20 

Q Okay.  And this would be in the same, on the same 21 

electrical box that we talked about before? 22 

A Judging by the markings, I would believe it would be. 23 

Q Alright.  Now does it also appear here from General 24 

Counsel’s Exhibit 147, that there’s been some cleaning activity 25 
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on this box? 1 

A Yes, like I said previously, they do clean it when they 2 

have graffiti that people complain about. 3 

Q Okay.  And you don’t know for a fact though how long any 4 

of these, this graffiti stayed up before somebody cleaned it 5 

up, do you? 6 

A I imagine they would stay up till somebody complained 7 

about it. 8 

Q But do you know how long some of this was up? 9 

A No sir, I do not know how long. 10 

Q Some of these were on the same place as the prior ones, 11 

right? 12 

A It looks like they were, yes. 13 

Q Now I want, General Counsel’s Exhibit 146, and again, this 14 

is same electrical box, either lane one or lane two, right? 15 

A I believe so. 16 

Q Okay.  And General Counsel, General Counsel’s Exhibit 149, 17 

again, same location.  If you look at the bottom of General 18 

Counsel’s Exhibit 149, it looks to have been some other 19 

graffiti down at the bottom.  See those larger numbers? 20 

A Yes sir. 21 

Q And does this one look like there has been some cleanup 22 

activity as well? 23 

A It could be. 24 

Q Alright.  Now let’s go to General Counsel’s Exhibit 150.  25 
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Do you have that in front of you? 1 

A Yes sir. 2 

Q Alright.  Now if I understand this correctly, now this is, 3 

this is the screen inside the sheds that you drew earlier? 4 

A Yes sir. 5 

Q Okay.  So here you would walk into the shed, you’d turn to 6 

your right and here is the screen and you type in your stuff? 7 

A Yes sir. 8 

Q Now the only people who go in there and enter information 9 

would be drivers loading or unloading, right? 10 

 MS. ALONSO:  Objection.  Calls for speculation. 11 

 JUDGE McCARRICK:  Overruled. 12 

A Usually you, you wouldn’t unload on the racks there. 13 

Q Okay. 14 

A You would just load. 15 

Q Alright.  Drivers loading? 16 

A Yes sir. 17 

Q Okay. 18 

A Or sometimes if there was a problem, the rack personnel 19 

would go out there, but I don’t think they would have anything 20 

to do with a data terminal. 21 

Q Yeah.  They’re not going to enter any numbers in any 22 

terminals are they? 23 

A I don’t believe so, no, I’ve never seen that. 24 

Q Okay.  So we’re talking about a driver who is going to 25 
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load some fuel is the one that’s going to be operating that 1 

keypad to make this entry? 2 

A Yes sir. 3 

Q Okay.  And once you enter your numbers and load and leave, 4 

what does this screen do? 5 

A Well when you are finished loading, you have to go back in 6 

and you would hit a button that would ask you if you are end 7 

loading and you would say yes or no. 8 

Q Okay. 9 

A And then it would go blank or would go back to load record 10 

idle. 11 

Q Okay.  The only thing, once you’ve finished loading, go in 12 

and hit the button you’re supposed to hit, the only thing left 13 

on the screen would be the top line that says load rack idle? 14 

A Yes sir. 15 

Q And then you get in your truck, you leave, you go make 16 

your deliveries? 17 

A Yes sir. 18 

Q Next truck then pulls in, goes in and enters their 19 

numbers? 20 

A Yes sir. 21 

Q There won’t be anything in line two at that point? 22 

A There shouldn’t be, no. 23 

 JUDGE McCARRICK:  How is it that you were able to see -- 24 

do you have any explanation for how the system works, why you 25 
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would have seen such a message? 1 

 WITNESS:  I saw the message as I first entered to type in 2 

my information. 3 

 JUDGE McCARRICK:  I understand, but from the way I 4 

understand it, and your response to Mr. High’s questions, when 5 

the person before you is finished loading, they had to push 6 

some sort of a button indicating they had finished loading, 7 

which would erase the screen. 8 

 WITNESS:  Yes sir, and at that point, you could write your 9 

graffiti on there. 10 

 JUDGE McCARRICK:  I see.   11 

Q Did you --  12 

 WITNESS:  As you leave. 13 

Q -- did you write this information? 14 

A No sir. 15 

Q So it would, if you didn’t do it, it would have to have 16 

been written by the truck driver who loaded immediately before 17 

you walked in there? 18 

A It would have been, had to been written by the previous 19 

occupant of that shed, yes. 20 

Q Who would have been a driver? 21 

A Yes sir. 22 

Q Okay.  And that could have been a Western Refining 23 

Wholesale driver? 24 

A Yes sir. 25 
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Q It could have been a common carrier driver? 1 

A Yes sir, anyone that uses that rack. 2 

Q Okay.  And you don’t have any idea who, who put this entry 3 

in there? 4 

A I have my suspicions, but I have no proof. 5 

Q Okay.  And General Counsel’s Exhibit 151, is it, is the 6 

same screen, same process and everything we talked about, 7 

right? 8 

A Yes sir. 9 

Q Okay.  It looks to be a little bit different.  Is that 10 

just because of the cell phone quality or -- 11 

A It might be time of day or angle of the sun. 12 

Q Okay.  Now looking at General Counsel’s Exhibit 152, is 13 

this a dry white board? 14 

A Yes sir, that’s a dry erase board. 15 

Q It’s, I’m sorry, it’s a what? 16 

A Dry erase. 17 

Q Okay.  Now this is not, this being this dry erase board, 18 

is not located over at the property where the rack is? 19 

A No sir. 20 

Q It’s way on the other side of town where you guys park 21 

your trucks? 22 

A Yes sir. 23 

Q Okay.  And this is then what you call the driver room? 24 

A Yes sir. 25 
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Q And you said you saw this on a, you took this on a what, a 1 

Sunday? 2 

A Well, I don’t have my calendar, but I believe it was a 3 

Sunday, ‘cause there was no office personnel around. 4 

Q Well, did you give us a date?  Let me see.  October the 5 

14th of 2011. 6 

 JUDGE McCARRICK:  Yeah. 7 

Q That’s what your, isn’t that what you said your phone 8 

showed? 9 

A I believe so. 10 

Q October the 14th of 2011 is a Friday.  And you said it was 11 

at 0600 hours. 12 

A Yes sir. 13 

Q So that’s 6:00 a.m. in the morning? 14 

A Yes sir. 15 

Q October the 14th, okay.  Now who has access -- well first 16 

of all, let’s, let’s describe this room again.  You called it a 17 

drivers’ room? 18 

A That’s what I call it, yes. 19 

Q Okay.  Do other people call it different things? 20 

A I have no idea what other people call it. 21 

Q Alright.  What’s in this room? 22 

A Inside that room is a dry erase board, mailboxes, printer, 23 

telephone, computer terminal, first aid kit, bulletin boards, 24 

men and women’s bathroom and a small kitchenette. 25 
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Q Okay.  So when you’re going, and what would you estimate 1 

the size of this room to be? 2 

A Oh, it’s fairly sized. 3 

Q 12 by 20? 4 

A I would guess about 15 by 25. 5 

Q 15 by 25?  Okay. 6 

A Approximately. 7 

Q Alright.  And you say the mailboxes are in there?  That’s 8 

where you, as a driver, if the company, if somebody is going to 9 

give you some info, it will be in your mailbox? 10 

A Yes, usually our memos or such are in the mailboxes. 11 

Q Okay.  And where is this dry board located with respect to 12 

the mailboxes? 13 

A It is approximately four and a half feet, on the same 14 

wall. 15 

Q And where would the dispatchers’ office be, and I don’t 16 

mean the finish product dispatcher, well, when you say a 17 

dispatcher, what dispatcher is located at the property in 18 

Bloomfield? 19 

A The crude dispatch. 20 

Q Okay.  It’s not finish product? 21 

A No sir. 22 

Q Okay.  Where is the crude oil dispatchers located with 23 

respect to the dry erase board shown in General Counsel 152? 24 

A With the respect to this picture, they are behind the 25 
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picture in the next room. 1 

Q Okay.  So this dry erase board is on a wall separating the 2 

drivers’ room, you call it, from the crude oil dispatch? 3 

A Yes sir. 4 

Q Okay.  And what hours do the crude oil dispatch people 5 

work? 6 

A I’ve seen them there as early as 5:30 in the morning, you 7 

know, 5:30, 6:00. 8 

Q Alright.  You don’t really know what hours they work? 9 

A No sir. 10 

Q Okay.  And how many crude oil dispatchers work in that 11 

room? 12 

A I usually see at least two. 13 

Q Okay.  And you don’t know who drew this photo or this, 14 

what’s shown in General Counsel’s Exhibit 152? 15 

A No sir, I do not. 16 

Q Did you erase it? 17 

A No sir. 18 

Q Why not? 19 

A I just leave it up there, it’s none of my -- I just left 20 

it up there, just took a picture and left it. 21 

Q Alright.   22 

 JUDGE McCARRICK:  What’s this, this dry erase board used 23 

for?  What have you seen it used for in the last couple of 24 

years? 25 
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 WITNESS:  I don’t know, this is more for the lube drivers, 1 

that’s what they leave -- 2 

 JUDGE McCARRICK:  What, what messages have you seen on 3 

this board in the past couple of years? 4 

 WITNESS:  Well, like messages like right above it, where 5 

it says Redburn and a phone number, that refers to an after-6 

hours call you would make for a flat tire. 7 

 JUDGE McCARRICK:  Okay.  Is it a message board that, that 8 

the employees are allowed to use? 9 

 WITNESS:  Not that I know of, but this message board, I 10 

think is mostly for the lube and lube drivers. 11 

Q Do you have any idea how long that drawing in General 12 

Counsel’s Exhibit 152 stayed up on the dry board? 13 

A Probably stayed up until somebody erased it. 14 

Q No, my question is, do you know how long it --  15 

A No sir, I do not. 16 

Q Okay.  Alright.  Well you would have been back in there 17 

the next morning, wouldn’t you? 18 

A Yes sir. 19 

Q Did you see it? 20 

A No, I never did. 21 

Q Okay.  Alright now, General Counsel’s Exhibit 153, now 22 

we’re back over to the rack area at the Refinery, correct? 23 

A Yes sir. 24 

Q So now we’re on the other side of town? 25 
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A Yes sir. 1 

Q And General Counsel’s Exhibit 153 is in one of these sheds 2 

again? 3 

A Yes sir. 4 

Q Same electrical box kind of thing? 5 

A Judging by the ridges, I’d say this is the actual wall of 6 

the shed. 7 

Q Well does each one of these sheds have the same kind of 8 

electrical boxes? 9 

A Yes sir, they are identical. 10 

Q So one looks just like the other one? 11 

A Pretty much, yes. 12 

Q Alright.  I’m sorry, what is it about this one that makes 13 

it different? 14 

A The ridges there, I believe it’s on the wall. 15 

Q Alright.  And how is it that you can say it’s on a wall?  16 

What is, what about this tells us it’s on a wall? 17 

A The indentation and the shading, it makes it look like its 18 

panels, corrugated panel. 19 

Q Well do you remember where you took this photo? 20 

A Yes I do. 21 

Q Where? 22 

A I took it in the shed on either rack number one or two, 23 

Bloomfield, New Mexico. 24 

Q Well but, but, where in relation to the electrical box 25 
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where we saw the other graffiti? 1 

A I would say, judging by this, this would be, probably to 2 

the upper left of the electrical panel. 3 

Q Was it on the electrical panel? 4 

A I don’t believe it was, I believe it’s on the wall. 5 

Q And what’s the wall construction material? 6 

A Tin or aluminum.  I guess it would be aluminum.  7 

Q It’s not drywall, it’s not sheetrock or anything like 8 

that? 9 

A It’s corrugated metal. 10 

Q Okay.  And it looks like there had been some other 11 

graffiti up here before this one.  If you look at General 12 

Counsel’s 153, it looks like there is some numbers written 13 

behind the word, the “I” in dicks, see the number 3? 14 

A Yes sir.   15 

Q It looks like somebody else had written stuff on there. 16 

A It looks like the number 3863, which would be a load 17 

number. 18 

Q Okay.  And then down below, it looks like there had been 19 

some other graffiti that, looks like that someone’s tried to 20 

what, remove it? 21 

A Either that or write over it, yes. 22 

Q Alright.  Do you know how long this graffiti was up there? 23 

A I do not. 24 

Q Now I take it, Mr. Frazier, from some of the stuff that we 25 
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saw here that there was some drivers in Bloomfield who were 1 

openly in favor of the union? 2 

A I can’t tell that by these pictures that they were openly 3 

in favor of the union. 4 

Q Alright.  Well let me, let me just ask, let me ask it a 5 

different way.  Were some of the drivers in Bloomfield open in 6 

their support for the union? 7 

A Yes sir. 8 

Q Were some of the drivers in Bloomfield open in their 9 

opposition to the union? 10 

A Yes sir. 11 

Q And most of them had pretty strong opinions, didn’t they? 12 

A Both ways, yes. 13 

Q Okay. 14 

 MR. HIGH:  That’s all we have, Your Honor. 15 

 JUDGE McCARRICK:  Any redirect? 16 

 MS. ALONSO:  Yes, Your Honor. 17 

REDIRECT EXAMINATION 18 

Q BY MS. ALONSO:  Obie, Mr.  --  19 

A Either or. 20 

Q Mr. High just asked you -- I’m so sorry. 21 

 MR. HIGH:  A little brain freeze. 22 

 MS. ALONSO:  It’s that time of day. 23 

Q Mr. High just asked you a couple of questions about these 24 

photographs that you took or these photos that you took using 25 
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your cell phone. 1 

A Yes ma’am. 2 

Q And he asked you about people who have access to the shed 3 

where you took these photos. 4 

A Yes ma’am. 5 

Q Okay.  Have you ever seen, you mentioned rack personnel.  6 

Are you, is that a rack operator or --  7 

A Yes ma’am, a rack operator. 8 

Q Okay.  Who, who else would be rack personnel? 9 

A Their supervisors. 10 

Q Okay.  Have you ever seen either rack operators or the 11 

rack operator supervisors walk into these sheds? 12 

A Yes. 13 

Q Okay.  Have you ever seen any supervisor, aside from the 14 

rack operators, one of your supervisors walk into these sheds? 15 

A Yes. 16 

Q Okay.  When did you see that? 17 

A I saw it when I reported the picture exhibit 151. 18 

Q And aside from that time, have you ever seen any rack 19 

operators or rack operator supervisors just walk into the shed? 20 

A Well I, they go into the shed as part of their inventory.  21 

There’s some switches they have to switch in and out. 22 

Q Do you know what switches those are? 23 

A I don’t know what their function is, but it has something 24 

to do with their inventory and resetting of the meters. 25 
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Q And which meters are you referring to? 1 

A The actual meters that you, you dial in the product 2 

gallons amount you want for each product. 3 

Q Okay.  Now --  4 

A We’re talking about something separate here.  That’s the 5 

actual loading part. 6 

Q But the switches are within the, inside the shed? 7 

A Yes ma’am. 8 

Q Okay.  Now can you, I want to direct your attention to 9 

General Counsel’s Exhibit 150.  So on this device, Mr. High 10 

also asked you questions about the process of inserting this 11 

information or inputting messages and then having to return 12 

once you’ve loaded.  So once you have finished loading, you 13 

come back and you can, you hit that you have completed, you hit 14 

a button indicating that you’ve completed loading? 15 

A Yes. 16 

Q And at that point, the message can be written, a message 17 

can be written into this monitor? 18 

A Yes, after you key out of that terminal. 19 

Q Okay.  Now the days that you took, the day that you took 20 

the photograph of General Counsel’s 150, you don’t know, do you 21 

know who was in the, in that shed before you? 22 

A No, I did not observe the previous truck driver. 23 

Q Do you know if a supervisor was in there before you? 24 

A No, I do not. 25 
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Q Now you, Mr. High also asked you some questions about 1 

General Counsel’s Exhibit 152 and this, this is in the drivers’ 2 

room up in Bloomfield, right? 3 

A Yes ma’am. 4 

Q And you have mailboxes in that room? 5 

A We do, just to, as you face this picture, it would be just 6 

to your right, approximately four feet. 7 

Q And are those supervisors that put correspondence and 8 

memos into those mailboxes? 9 

A Yes. 10 

Q Okay.  Have you ever seen dispatchers in the drivers’ 11 

room? 12 

A Yes. 13 

Q Have you ever seen supervisors putting the mail into these 14 

mailboxes? 15 

A No, no I don’t believe I -- 16 

Q But you do, how often do you receive correspondence or 17 

mail from Western in this, in these mailboxes? 18 

A It varies.  Sometimes we can go the whole week without a 19 

memo. 20 

Q Okay.   21 

 MS. ALONSO:  I have nothing further, Your Honor. 22 

 JUDGE McCARRICK:  Any further cross? 23 

 MR. HIGH:  I just have one point I want to clarify. 24 

RECROSS-EXAMINATION 25 
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Q BY MR. HIGH:  Just to be clear, Mr. Frazier, the mailboxes 1 

that you were just asked about, the front of those boxes are in 2 

the room where the dry erase board is right? 3 

A Yes sir. 4 

Q If you’re gonna put something in Obie Frazier’s mailbox, 5 

the people on the other side of the wall have to do it, right? 6 

A Either that or you must have Obie Frazier’s mailbox key. 7 

Q Okay.  But you, you can’t put something in your mailbox, 8 

for example, standing in the room where the dry erase board is, 9 

because the opening’s on the other side, unless you have a key? 10 

A Yes sir, unless you have a key, you cannot. 11 

Q Alright. 12 

 MR. HIGH:  That’s all I have, Your Honor. 13 

 JUDGE McCARRICK:  Okay.  Anything further? 14 

 MS. ALONSO:  Just one other question. 15 

REDIRECT EXAMINATION 16 

Q BY MS. ALONSO:  Obie, so looking at General Counsel’s 17 

Exhibit 152, where are the mailboxes in relation to this dry 18 

erase board? 19 

A At approximately four foot to the right of it as you’re 20 

facing this picture. 21 

 JUDGE McCARRICK:  Across the opening?  Beyond that 22 

opening? 23 

 WITNESS:  Yes sir.  But there is a glass window, a sliding 24 

glass window there and then the mailboxes. 25 
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 MS. ALONSO:  That’s all.  I have no further questions. 1 

 MR. HIGH:  We have nothing else, Your Honor. 2 

 JUDGE McCARRICK:  Alright sir, thank you, you are free to 3 

go. 4 

(Witness excused) 5 

 JUDGE McCARRICK:  Let’s go off the record. 6 

(Off the record) 7 

 JUDGE McCARRICK:  Alright.  Who would you call as your 8 

next witness? 9 

 MR. GIANNOPOULOS:  Ray Dazhan. 10 

 JUDGE McCARRICK:  Alright.  Sir, would you stand and raise 11 

your right hand? 12 

Whereupon, 13 

RAYMOND DAZHAN 14 

having been duly sworn, was called as a witness herein, and was 15 

examined and testified as follows: 16 

 JUDGE McCARRICK:  Please be seated sir.  Would you state 17 

your name for the record. 18 

 WITNESS:  Raymond Dazhan. 19 

 JUDGE McCARRICK:  How do you spell your last name, sir? 20 

 WITNESS:  D-a-z-h-a-n. 21 

 JUDGE McCARRICK:  Mr. Giannopoulos? 22 

 MR. GIANNOPOULOS:  Yes. 23 

DIRECT EXAMINATION 24 

Q BY MR. GIANNOPOULOS:  Good afternoon, Mr. Dazhan. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1689 

 

A How you doing? 1 

Q Where are you employed? 2 

A Western Refining. 3 

Q In what capacity? 4 

A I’m a driver. 5 

Q And how long have you worked there? 6 

A It will be three years in July. 7 

Q And what kind of driver are you, what do you, what do you 8 

haul? 9 

A Finish product. 10 

Q And where do you work out of? 11 

A Albuquerque. 12 

Q And do you work a certain shift, day shift, night shift? 13 

A It’s considered night shift, 1:00 a.m. start time. 14 

Q And when do you end your day? 15 

A It’s a 12 hour shift, well more or less around 1:00 p.m. 16 

Q Okay.  And who do you report to? 17 

A Jonas Armentas. 18 

Q And how long have you reported to Jonas Armenta? 19 

A Two, three months now. 20 

Q And how, was there someone else you reported to before 21 

that? 22 

A Eric Burnham. 23 

Q Okay.  And let me ask you if you know a driver named 24 

Rafael Cisneros? 25 
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A Yes. 1 

Q And what kind of driver is he, finish product, a crude 2 

driver? 3 

A He’s the same, finish product. 4 

Q And does he work in Albuquerque, in Bloomfield, where does 5 

he work? 6 

A Albuquerque. 7 

Q And at some point in 2011, did you become aware that he 8 

had received a ticket and was suspended? 9 

A Yes. 10 

Q And did you discuss this suspension, the fact that he was 11 

suspended, with any of your co-workers? 12 

A Yes. 13 

Q And do you recall what, who you talked to about with it? 14 

A Reggie Lamoine, Ever Rodriguez, I think Todd, Kevin. 15 

Q And in 2011, was there a period of time that you ever 16 

started talking to your co-workers about unionizing? 17 

A Yes. 18 

Q And about when in 2011? 19 

A March, April. 20 

Q Okay.  And do you recall who you were having these 21 

discussing with? 22 

A Yes. 23 

Q With other finish product drivers? 24 

A Yes. 25 
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Q And did you, yourself, ever organize a meeting for your 1 

co-workers to talk about the union? 2 

A Yes, the first meeting. 3 

Q And about when was that? 4 

A May, April, May. 5 

Q And where did that meeting take place? 6 

A At Hooters. 7 

Q The restaurant? 8 

A Yes. 9 

Q And did other drivers show up at this meeting? 10 

A Four drivers total, including myself. 11 

Q Now after this meeting, did you ever meet with an 12 

organizer from the International Union? 13 

A Yes. 14 

Q And were other employees also present at that meeting? 15 

A Yes. 16 

Q And do you recall where that took place? 17 

A Yes. 18 

Q And with it, with, in respect to the timeframe of the 19 

first meeting at Hooters, about how long after did you meet 20 

with the International organizer?  Was it a few weeks, was it a 21 

month, what was it, days? 22 

A I think a couple of weeks. 23 

Q Okay. 24 

A Yeah. 25 
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Q And who was the person that you met with? 1 

A Charlie Stevenson. 2 

Q And after you were, you met with Mr. Stevenson, did you 3 

then go out and start talking to other employees about the 4 

union? 5 

A Yes. 6 

Q Did you attend a town hall meeting in Albuquerque during 7 

the Summer of 2011? 8 

A Yes. 9 

Q Do you recall who, who was present at this town hall 10 

meeting?  First of all, let me ask you, which, where was the 11 

meeting held? 12 

A In Albuquerque upstairs in the, I don’t know, the sales 13 

offices, I guess it would be. 14 

Q And is this the office where the trucks are parked? 15 

A Yes. 16 

Q Okay.  And who do you remember being present? 17 

A Kevin Goode, Colleen, Steve Curtright, Eric Burnham and 18 

Pamela Scott and, oh what’s his name, Scott, I mean Proctor 19 

[sic], I think it’s Chris Proctor. 20 

Q During this meeting, do you recall whether there was any 21 

discussions about a potential new pay package? 22 

A Yes, it was about a potential. 23 

Q And what do you remember being said and who said it? 24 

A Pamela Scott came out and started talking about it and 25 
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then Kevin Goode came out and started saying that, they were 1 

talking about the new pay package, they weren’t sure what it 2 

was going to be, they had to go look around, I guess, survey 3 

other, other companies to see what the pay package would be, 4 

would be like. 5 

Q Now after this meeting, this meeting that we were just 6 

talking about, did you attend a subsequent meeting where the 7 

company announced what, that there would be a new pay package? 8 

A Yeah, I, they had another meeting. 9 

Q Do you remember when that was? 10 

A It was right before, like August 25th, right before, it was 11 

the week before, I think, Memorial Day. 12 

Q Okay. 13 

 JUDGE McCARRICK:  Labor Day? 14 

 WITNESS:  Labor Day, sorry. 15 

Q And where was that meeting? 16 

A Same place, in Albuquerque, upstairs. 17 

Q Do you remember who was at that meeting? 18 

A Colleen and Steve. 19 

Q And what do you remember being said about the pay package? 20 

A That they were bumping us up to, everybody across the 21 

board, like who works nights were going to go to 49 cents and 22 

the reason why was because of recruiting purposes and where 23 

everybody was gonna get a merit bonus and what the merit bonus 24 

was, what it was based on, so it went back like six months, I 25 
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think. 1 

Q I’m going to show you a document that was marked General 2 

Counsel’s 53.  I’m showing you General Counsel’s 52. 3 

 MR. HIGH:  I’m sorry, what number? 4 

 MR. GIANNOPOULOS:  52, 52, I apologize.  And Your Honor, 5 

there may be some -- can we go off the record for one second? 6 

 JUDGE McCARRICK:  Off the record. 7 

(Off the record) 8 

 JUDGE McCARRICK:  Alright, let’s go back on the record, 9 

Mr. Stephens. 10 

DIRECT EXAMINATION CONTINUES 11 

Q BY MR. GIANNOPOULOS:  Mr. Dazhan, I’ve shown you General 12 

Counsel’s 53.  Have you seen that letter before? 13 

A Yes. 14 

Q And there is a reference to Ray Dazhan, is that you? 15 

A Yes. 16 

Q Okay.  Then I’m going to show you what’s marked as General 17 

Counsel’s -- I’ll move on.  And I want to draw your attention 18 

to October of 2011.  Do you remember going, did you ever go, 19 

have the occasion to go up to Gallup in October of 2011 to 20 

speak to the drivers about the union? 21 

A Yes. 22 

Q And did you go up by yourself, did you go up with anybody 23 

else? 24 

A I went up with Ever Rodriguez. 25 
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Q And when you went up with Ever, were you on-duty, were you 1 

off-duty, do you remember? 2 

A We were off-duty. 3 

Q And how about, were you both off-duty? 4 

A Yes. 5 

Q And what were you wearing when you went up to Gallup? 6 

A Just plain clothes. 7 

Q Excuse me, and how about Ever, what was he wearing? 8 

A Just plain clothes. 9 

Q And about what time did you get up there? 10 

A Sometime in the morning, 10, 11. 11 

Q How long does it take to drive from Albuquerque to Gallup? 12 

A An hour and 50 minutes. 13 

Q And when you got up there, what, if anything, did you do? 14 

A We met up with Charlie and then we went up to the drivers’ 15 

lounge. 16 

Q And who is Charlie? 17 

A Charlie Stevenson. 18 

Q And you met with him where? 19 

A We met with him at Pilot, that’s where they had the 20 

Teamster truck at. 21 

Q Okay.  And then who went up to the drivers’ lounge? 22 

A Me and Ever. 23 

Q Did Charlie go with you? 24 

A No. 25 
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Q Okay.  So after you met with Charlie at the Teamsters’ 1 

truck, you went up to the drivers’ lounge, you and Ever? 2 

A Yes. 3 

Q And what, when you got to the lounge, let me ask you, at 4 

the time when you went in October of 2011, was there a guard 5 

shack you had to go through to get to the lounge? 6 

A No. 7 

Q Since then has there been a guard shack put in there? 8 

A There is now, yes. 9 

Q Okay.  But at the time, you didn’t have to check in with 10 

anyone? 11 

A No. 12 

Q Okay.  So the two of you went up into the lounge.  Tell me 13 

what happened when you got there. 14 

A We went inside to talk to, you know, started, you know, 15 

doing our campaign and talk to other drivers.  David Townsend 16 

was in there and he --  17 

Q First of all, let me ask you, who is David Townsend? 18 

A He was a supervisor for Gallup. 19 

Q Okay.  Go ahead. 20 

A He said that he thought we shouldn’t be there and he asked 21 

us to leave.  I asked him, I said, what’s the difference, why 22 

does the, why do the union, well, I call them union busters, 23 

the union busters, why were they, why were they allowed to be 24 

there and we weren’t and I told him that I didn’t think that 25 
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was right, that it wasn’t right to our campaign and he said he 1 

doesn’t think we were supposed to be there and I said well, 2 

I’ll talk to Simon, who was, which was a union buster at that 3 

time, if he can go get him and so he went and got him.  Well he 4 

went, he said he would be right back and he went somewhere. 5 

Q Who is he, Mr. Townsend? 6 

A Townsend, yeah. 7 

Q Okay.  About how long was he gone? 8 

A Five minutes, ten minutes. 9 

Q Okay.  And then did he come back? 10 

A He came back and he said that he wasn’t available, that he 11 

was in a meeting and then after that, David sat down and he 12 

said that he thinks it’s everybody’s right for them to know 13 

what the truth is and that he, he kind of whispered to me that, 14 

he said, you know, “Steve doesn’t want, doesn’t like this, but, 15 

you know, I encourage people to go down to the Teamster truck,” 16 

and then I told him, “Well why do you, why would you, that’s 17 

not true, because you told Verna Brown not to go to the 18 

Teamster truck,” that’s what she had told me.  And then he 19 

said, “No, that’s not true,” he didn’t say that, he said that 20 

wasn’t true. 21 

Q And then how did that, did Mr. Townsend say anything else? 22 

A No, he just kind of laughed after that and then, by that 23 

time, all the drivers had, it was kind of empty at that time, 24 

so we never, decided to break for, you know, to get some lunch 25 
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--  1 

Q Uh-huh. 2 

A -- and we went back down to the Pilot. 3 

Q To the Pilot Truck Stop? 4 

A Yes. 5 

Q Did you go, what, did you go to the Teamster truck, did 6 

you go to the truck stop, what did you do? 7 

A We went back down to the Teamster truck. 8 

Q Okay.  And while you were down at the Teamster’s truck, 9 

did you see Mr. Townsend down there? 10 

A Yeah, he drove by. 11 

Q Drove by on the road? 12 

A On the road, on one of the side roads. 13 

Q And about how long after you guys had left the drivers’ 14 

lounge did you see Mr. Townsend? 15 

A Five minutes, maybe. 16 

Q And about how long were you down at the Pilot Truck Stop? 17 

A About 30 minutes. 18 

Q Did you also eat while you were there? 19 

A No, we got kicked out. 20 

Q At the Pilot area? 21 

A Yeah. 22 

Q Okay.  Did you go try to pass out leaflets down there too? 23 

A No. 24 

Q Oh, who kicked you out? 25 
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A The police came by and said that they had got a call for 1 

an abandoned truck and then, that the Pilot had called. 2 

Q And so after that, where did you and Mr. Rodriguez go? 3 

A We went to, we went on the other side of the freeway --  4 

Q Uh-huh. 5 

A -- where we all met up at, and then we --  6 

Q At some point did you go back up to the drivers’ lounge? 7 

A Yeah, we went back up. 8 

Q And about how long after you left the first time did you 9 

go back? 10 

A Within an hour. 11 

Q And what happened when you went back? 12 

A We were walking back towards the drivers’, driver lounge 13 

and Townsend was actually walking beside, came up and walked, 14 

started walking with us and was saying that we, you know, that 15 

he was told that we’re not supposed to be there and for us to 16 

leave. 17 

Q Okay. 18 

A And then -- 19 

Q And what did you guys do? 20 

A Well we started, we kept walking, I kept telling him, you 21 

know, it’s our right and I tried to give him a pamphlet that 22 

says the certain things that supervisors can and cannot do. 23 

Q Uh-huh. 24 

A And then he, and I said, “If you’re listening to, to 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1700 

 

Simon, you know, he’s telling you the wrong things,” and he 1 

said, “Don’t worry,” he said like, “Don’t worry about me, I 2 

know what I’m doing.”  So we just kept walking to the driver 3 

lounge and David walked to one of the security guys, I think 4 

his name was Anthony. 5 

Q Okay. 6 

A And I saw him talking to Anthony, pointing towards us, but 7 

we still kept talking, trying to talk to the guys that were in 8 

the drivers’ room. 9 

Q So by this time had you and Mr. Rodriguez entered the 10 

drivers’ room? 11 

A Yeah, we entered there. 12 

Q Okay.  Keep going, I’m sorry. 13 

A So then we, we entered there, we started laying out our 14 

pamphlets ‘cause our pamphlets, you know, are, the literature 15 

that we had at that time. 16 

Q Uh-huh.  Now this was union literature? 17 

A Yes. 18 

Q Okay. 19 

A And then Anthony had came up and said that we were 20 

soliciting. 21 

Q The security guard? 22 

A Yeah. 23 

Q Okay. 24 

A And that he was told by David Townsend for us to leave. 25 
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Q And what, if anything, did you and Mr. Rodriguez do? 1 

A We were gonna, I told, I told Ever, I said if, I said if 2 

Anthony or Leo tells us to leave, we’ll just, you know, respect 3 

because we work, you know, we work with them. 4 

Q Uh-huh. 5 

A I said we’ll just respect what they say and we’ll just 6 

leave.  So then when he said that we were soliciting, I said 7 

what’s the difference with the soliciting when you have people 8 

putting stuff in the drivers’ rooms and their soliciting, 9 

what’s the difference, you know, between what they’re doing and 10 

what we’re doing, you know, and everybody kind of like agreed 11 

and said, “Oh yeah, yeah, you got a point.” 12 

Q Was there other drivers in the room at the time? 13 

A Yeah. 14 

Q Yeah?  Okay.  And did this gentleman reply to you? 15 

A Which gentleman? 16 

Q You said Anthony or Leo --  17 

A Oh, Anthony? 18 

Q Uh-huh. 19 

A Yeah, he just said, “Oh, I was just told to tell you guys 20 

to leave.” 21 

Q And did you leave then? 22 

A Yeah, we left. 23 

Q Now Anthony, he’s a security guard up there? 24 

A He was, yes. 25 
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Q He was?  And Leo, who is Leo? 1 

A The rack operator. 2 

Q I see, okay.  I’m gonna ask you about, let’s again focus 3 

in October of 2011.  Was there a time during that month that 4 

you attended a safety meeting, a mandatory safety meeting where 5 

one of the union consultants was present? 6 

A Yes. 7 

Q And do you recall where that meeting was? 8 

A In Albuquerque. 9 

Q And do you recall the name of this consultant? 10 

A Scotty or Scott. 11 

Q Okay.  And who else was present at this meeting? 12 

A Steve Curtright, Chris Proctor [sic] and a bunch of the 13 

other drivers. 14 

Q And this Scott or Scotty, did he say anything at this 15 

meeting? 16 

A Yeah, he said he was there, he wanted to know what was, 17 

what was wrong with it, you know, why we were so, I guess, 18 

upset with the company, that he could fix, that he had the 19 

power to fix what was wrong if we were just to tell him. 20 

Q And did you ask him any questions? 21 

A Yeah, I said, well I said, I said, “Why are you here,” you 22 

know, “Kevin Goode already said in the meeting that he didn’t 23 

care if the union was here or not, that it would be business as 24 

usual,” and then Chris Proctor [sic] was standing next to me 25 
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and he said, “No, he didn’t,” and then I said, “Yeah, he did,” 1 

and then Chris Proctor [sic] said, “No, he didn’t,” and then 2 

the whole, all the drivers spoke up and said, “Yes, he did,” 3 

all at once.  And then I continued to ask Scotty, I said, “Why 4 

does,” I was questioning the bonus that they were giving out, 5 

why were they giving out bonuses to people that were just there 6 

for a month and they got the same amount of bonus I did, when 7 

we were told that they were going back six months. 8 

Q Uh-huh. 9 

A And then Scotty started just saying that, “Well you guys 10 

are gonna pay union dues, the union’s not going to do anything 11 

for you,” that he was, he was there, he didn’t really make no 12 

money, that he’s on food stamps and stuff like that. 13 

Q And when you raised the issue of the bonus, did anyone 14 

else reply to you? 15 

A About the bonus?  Oh, Chris said, “Well we should just 16 

take the bonus away,” and then I looked at Scotty and I pointed 17 

towards, to Chris, and I said, “See, this is why we want the 18 

union here.” 19 

Q And this Chris, that’s Chris --  20 

A Chris Proctor [sic]. 21 

Q Do you recall if anyone at this meeting said anything 22 

about union pensions? 23 

A Scotty started talking about the union pensions. 24 

Q And what do you recall him saying? 25 
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A That they were no, that they weren’t, something like they 1 

weren’t any good or they weren’t paying out any more or 2 

something like that, they’re not what they used to be. 3 

Q Let me show you a document marked General Counsel’s 37.  I 4 

realize this isn’t addressed to you, but take a look at that 5 

document.  And I’m just going to ask you, did you ever receive 6 

a similar letter from Mr. Goode?  If you remember? 7 

 JUDGE McCARRICK:  30? 8 

 MR. GIANNOPOULOS:  37, General Counsel’s 37. 9 

 JUDGE McCARRICK:  37, I’m sorry. 10 

A To be honest with you, I can’t remember. 11 

Q Okay.  Now you mentioned this Simon, you told Mr. 12 

Townsend, go and get Simon, that you’d talk to him.  Did you 13 

ever have a one-to-one discussion with Simon? 14 

A Yes. 15 

Q Do you recall about when that was? 16 

A Whenever those guys were around, I don’t, I don’t know 17 

exactly. 18 

Q Was there a period of time there were a bunch of the 19 

consultants around? 20 

A Yes, there was. 21 

Q And where did this conversation take place with Simon? 22 

A In Cenessa, outside the drivers’ lounge. 23 

Q Okay.  And why don’t you tell me what happened?  Who else 24 

was present, actually? 25 
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A Ever, Kevin, Simon and Pamela, Pam Scott. 1 

Q Okay.  Okay.  Why don’t you tell me what happened? 2 

A I was unloading, was going into the drivers’ lounge to get 3 

my paperwork, I saw Ever and Simon going at it and I tried to 4 

get in between, like, you know, going, I guess basically on 5 

Ever’s side, and talk with Simon, but they were too engaged in 6 

their conversation -- 7 

Q So going at it, there were no fists to cuffs, right? 8 

A No, they were just talking. 9 

Q Having a discussion? 10 

A Having a discussion. 11 

Q Was it a heated discussion? 12 

A I mean, I didn’t think so. 13 

Q Okay.   14 

A They, so I went outside and when I went outside, Pamela 15 

Scott was to my left, kind of where the entrance is, where the 16 

trucks are going in and out, and she said, “Hey Ray, come over 17 

here, I want to talk to you.”  So I went over there and then 18 

she started asking me about, we started talking about the union 19 

and what’s going on and I can’t remember the exact words and 20 

then Kevin came, I don’t know where Kevin came from, he came 21 

and started talking to Pam, and then by that time, Ever and, 22 

Ever and Simon came up, so Ever started talking to Pam and 23 

Kevin started talking to Pam and I was talking to Simon and 24 

then Simon started talking to me about, you know, that there is 25 
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other ways to go about, you know, if you’re not, if you’re mad 1 

at the company, there is other ways to go about it instead of 2 

going to the Teamsters, all they’re going, you know, just 3 

badmouthing the Teamsters, you know.  And then, then he tried 4 

to go on the same race card with me, that we’re the same race 5 

and we’re both from California and this and that and then, I 6 

don’t know, we just started talking about the union, you know -7 

- 8 

Q Uh-huh. 9 

A -- you know, he was defending his point, I was defending 10 

my point and then one thing I really remember was when I was, 11 

after all of that was said and done, we were out there for like 12 

30, 40 minutes talking and then we had to leave, me, Ever and 13 

Kevin started leaving towards our trucks and then Pamela, she 14 

goes, she shouts out, “Hey don’t, remember who signs your 15 

checks.” 16 

Q Pamela Scott said that? 17 

A Yeah. 18 

Q And you said this was outside the drivers’ lounge? 19 

A Yeah. 20 

Q So this was in the open, out in the open? 21 

A Yes. 22 

Q And about how far from where this conversation took place, 23 

could you see the loading rack? 24 

A Yes. 25 
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Q And about how far from the loading rack were you? 1 

A I was 50 yards. 2 

Q Okay.  Have you ever seen, and let’s start, let’s say from 3 

maybe May of 2011, April, May of 2011, up through today, okay?  4 

So this is from, you know, last, last Spring up through today, 5 

have you ever seen other people, other employees of Western or 6 

maybe common carriers or supervisors, anybody, ever selling 7 

things in the drivers’ room, either in Albuquerque or Gallup? 8 

A Yes. 9 

Q And like what kind of things have you seen? 10 

A In Cenessa, there was a raffle for a Harley Davidson, that 11 

was up on the wall.  In Albuquerque there has been, like 12 

cookie, I don’t know if it was cookies, but cookies, like Girl 13 

Scout cookies. 14 

Q Uh-huh. 15 

A And Girl Scout cookies, there was another, meat, some kind 16 

of meat. 17 

Q Did you ever buy a raffle ticket for the Harley? 18 

A Yes. 19 

Q And who did you buy it from? 20 

A Phillip, I forgot his last name. 21 

Q Is he another driver? 22 

A He was another driver.  He’s since quit. 23 

Q He was, but at the time he was? 24 

A Yes. 25 
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Q And where did you buy the ticket from him? 1 

A Inside the drivers’ lounge. 2 

Q How about Girl Scout cookies, did you ever sign up for the 3 

Girl Scout cookies? 4 

A Yes. 5 

Q Did you get some cookies? 6 

A Yes. 7 

Q And who did you, who was sponsoring those, I mean, who 8 

delivered the cookies to you? 9 

A Jonas. 10 

Q Okay.  And is that who you paid? 11 

A Yes. 12 

Q And where did you, did you pay him? 13 

A In his office. 14 

Q And where did you pick up the cookies? 15 

A In his office. 16 

Q I’m going to show you a document that’s marked General 17 

Counsel’s 97.  And take a look at that and take a couple of 18 

seconds to read it.  Did you write this, Mr. Dazhan? 19 

A Yes. 20 

Q And who did you turn this in to, if anyone, do you 21 

remember? 22 

A I just, I turned, I laid it on Kevin, Eric’s desk. 23 

Q And did anyone ask you to write that? 24 

A Well Kevin asked me to write it. 25 
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Q Kevin did?  He had been --  1 

A No, he didn’t ask me to, he didn’t tell me what to write, 2 

he asked me, he needed, ‘cause I was a witness, he needed a 3 

witness to say what happened. 4 

Q He had gotten disciplined? 5 

A Yeah. 6 

Q And did you witness this event? 7 

A Yes. 8 

 MR. GIANNOPOULOS:  Can we go off the record one second, 9 

Your Honor, I want to just get a few exhibits from earlier 10 

today. 11 

(Off the record) 12 

DIRECT EXAMINATION CONTINUES 13 

Q BY MR. GIANNOPOULOS:  Mr. Dazhan, I’m going to show you a 14 

document that’s been marked General Counsel’s 144.  This is not 15 

to scale, but it’s been admitted into evidence.  Someone had 16 

drawn that earlier as a depiction of the drivers’ room in 17 

Cenessa and the login kind of area, etcetera.  18 

A Uh-huh. 19 

Q So take a look at that and can you recognize this area? 20 

A Yes. 21 

Q Okay.  Now this incident, General Counsel’s 97, did Pamela 22 

Scott ever ask you what happened? 23 

A No. 24 

Q Did anyone from HR ever ask you what happened? 25 
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A No. 1 

Q Did any supervisor ever ask, from Western, ever ask you 2 

what happened? 3 

A Yeah, Eric called me and asked me for a, for, that they 4 

wanted a, oh, what do you call this thing. 5 

Q Eric? 6 

A Eric Burnham. 7 

Q Burnham? 8 

A Yeah. 9 

Q And this, so you, so Kevin told you about it and then Eric 10 

asked you for a written statement? 11 

A Yeah, Eric, yeah. 12 

Q And did you, who did you give this to?  You put it on his 13 

desk, you said earlier? 14 

A I put it on Eric’s desk. 15 

Q Okay.  This meaning, your written statement? 16 

A Yes. 17 

Q So that day, why don’t you tell me what you remember 18 

happening that day? 19 

A It was in the morning. 20 

Q Uh-huh. 21 

A I don’t know, about 3:30 maybe.  And I was right there by 22 

there, where it says Login Computer. 23 

Q Okay. 24 

A And then I remember Kevin coming in the doors saying, 25 
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“These freaking guys need to get their head out of their ass.” 1 

Q He came in --  2 

 MR. HIGH:  I’m sorry, I’m having trouble hearing. 3 

 JUDGE McCARRICK:  Just speak up a little bit, sir. 4 

A Alright.  I was there by the Login Computer and then I 5 

remember Kevin coming through the doors saying, “These freaking 6 

guys need to get their head out of their ass.” 7 

Q And the door, when you say he came in the door, which door 8 

are you talking about? 9 

A Front door. 10 

Q And is that the one at the very bottom, near the, near 11 

the, where it says “Front” and then there is an “S” underneath? 12 

A Yes. 13 

Q Okay.  And he walked in where, into the, into the room 14 

where the login computer is? 15 

A Yes. 16 

Q Okay.  And then tell me what --  17 

A And then, I just remember being over there by the first 18 

table, then I walked over to the first table --  19 

 JUDGE McCARRICK:  When you say the first table, sir, what, 20 

which, the table nearest the door? 21 

 WITNESS:  Yeah. 22 

Q And this was after Ever had come in?  I’m sorry, after 23 

Kevin had come in and said that, made that statement? 24 

A Yes. 25 
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Q You walked through the door to that first table? 1 

A Yes. 2 

Q Okay.  Then tell me what happened? 3 

A And then I remember Kevin kind of pacing around and then 4 

he, he saw that, an anti poster that was up and he ripped it 5 

down. 6 

Q And where was that poster? 7 

A That was right there between the door and, where it says 8 

the door and the coffee. 9 

Q Okay. 10 

A On the wall. 11 

Q Okay. 12 

A So, and then the security guard came in and asked him to 13 

go to his truck or something like that and Kevin just went to 14 

his truck. 15 

Q That’s it? 16 

A That was basically it, it was like, well not, it was like 17 

really nothing. 18 

Q And what did you do? 19 

A To me, it wasn’t. 20 

Q Well, what did you do? 21 

A Just sat there and waited my turn to go load. 22 

Q And the security guard, who was the security guard? 23 

A I don’t know his name, I know him by face. 24 

Q You seen him up there before? 25 
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A Yeah, I’ve seen --  1 

Q Was it a man or a woman? 2 

A It was a guy.  He, it was a guy, but see, when, I don’t, 3 

when Kevin did all that, they were walk, they had just came in 4 

after when it happened. 5 

Q Who is they? 6 

A The security guards. 7 

Q Was there one, or was there two? 8 

A It was a guy and a girl. 9 

Q Okay.   10 

A Yeah. 11 

Q And the guy, you say you’ve seen him before, you don’t 12 

know his name? 13 

A No. 14 

Q Do you know his, his, let’s say his ethnicity, his race, 15 

was he Caucasian, is he Hispanic, is he African American, is he 16 

Native American? 17 

A Probably, no he was Native American. 18 

Q Okay.  And how about this, this other security guard, this 19 

woman, do you know who she was? 20 

A I’ve seen her there before, I don’t know her name.  I 21 

don’t really even know, kind of, talk to them too much. 22 

Q Okay.  Were there other drivers in the area, in that, in 23 

the room when you were there? 24 

A Yes. 25 
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Q Do you remember who? 1 

A Shawn and Marteen, Martin. 2 

Q And is Shawn a Western driver? 3 

A Yes. 4 

Q And is Martin a Western driver? 5 

A Yes. 6 

Q And the, did you ever hear Kevin use the word “fuck” or 7 

“fucking” or any variation of the “f” word? 8 

A No, it wasn’t --  9 

Q Kevin, I’m sorry, did I say Shawn?  I’m talking about 10 

Kevin. 11 

A Kevin, right, no.  No, I just heard him say, take the shit 12 

word. 13 

Q The shit?  Does Kevin frequently use the “f” word? 14 

A No, he says “fricking.” 15 

Q Did you hear Kevin ever verbally assault the security 16 

guard, ever verbally make any statement --  17 

 JUDGE McCARRICK:  You talking ever or are you talking 18 

about on this occasion? 19 

Q On this occasion, on this day, on this occasion, in the 20 

drivers’ room, did you ever hear Kevin Taddy, when after the 21 

security guard walked in, make any statements to the security 22 

guard? 23 

A No, the security guard just asked him to leave and Kevin 24 

didn’t, he didn’t say really, I don’t know, he really didn’t 25 
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say nothing, he just went out, walked out to his truck. 1 

Q And how about that poster?  What, if anything, did he do 2 

with the poster? 3 

A I don’t know, I think he threw it away, I don’t know. 4 

 JUDGE McCARRICK:  Do you know? 5 

 WITNESS:  I don’t know, I think maybe he threw it away, I 6 

don’t know. 7 

 JUDGE McCARRICK:  I don’t want you to speculate. 8 

A Yeah, do you know, do you know what he did? 9 

A I don’t know, I don’t know. 10 

Q And this poster, about how big was it? 11 

A I don’t know, it was like this big. 12 

Q Okay.  So this big meaning, well in relation to this, 13 

we’ve used the, we’ve used the easel.  In relation to the 14 

easel, as big as that, half as that? 15 

A Half of that. 16 

Q Half of that? 17 

A Yeah. 18 

Q And do you remember, was it color, was it black and white?  19 

Or did you pay attention? 20 

A It was, I don’t know, black and white. 21 

Q Okay.  Do you know, was it heavy paper, was it, you know, 22 

regular paper, was it poster paper, what do you recall? 23 

A Poster, poster paper. 24 

Q Okay.  And then did you, how long did you stay in the 25 
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drivers’ room after that? 1 

A Two, three minutes, to go, you know, I was waiting to go 2 

load. 3 

Q Okay.  When, after Kevin took or ripped the poster down 4 

from the drivers’ room, you said the security guard came in.  5 

Did just one of the guards come into the drivers’ room or did 6 

both of them come in? 7 

A I remember the one, I just remember the guy coming in and 8 

telling him to leave. 9 

Q Okay.  Did you see the woman, at that point, when he 10 

ripped it down and the guy come in, did you see where the woman 11 

security guard was? 12 

A No, I just remember her, after all the, after all that, 13 

after he was told to leave --  14 

Q Uh-huh. 15 

A -- I remember everything just got kind of quiet and that, 16 

the lady just went and sat down. 17 

Q Sat down where? 18 

A At the far table on the north side, northwest side I 19 

guess. 20 

 JUDGE McCARRICK:  The left or right table? 21 

 WITNESS:  The left. 22 

Q This is the woman security guard? 23 

A Yes.  24 

Q Okay.  In January of 2012, in January of 2012, did you 25 
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meet with Tony Smith and a representative HR where a new safety 1 

program was discussed? 2 

A Yes. 3 

Q And was anyone else present at that meeting? 4 

A It was the new HR lady from Bloomfield --  5 

Q Uh-huh. 6 

A -- and then Eric Burnham.   7 

Q And where did that meeting take place? 8 

A In Eric’s office. 9 

Q And was it, how is it that you came about to come into 10 

this meeting?  Was it something they scheduled for you, did 11 

someone just tell you to show up?  What happened? 12 

A It was like a scheduled time, like throughout the day.  It 13 

wasn’t like by appointment, it was just kind of first come, 14 

first serve.   15 

Q Okay.  So it didn’t say, Ray Dazhan at 3:00? 16 

A No. 17 

Q And who told you to go to this meeting? 18 

A It was like a memo from Eric. 19 

Q That said these meetings would be going on? 20 

A Yeah. 21 

Q And why don’t you tell me what happened at this meeting? 22 

A It was a meeting that, you know, they, I guess that’s when 23 

the meeting they give us our bonus.  I think they purposely 24 

held my bonus. 25 
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Q I just want to know in this meeting what happened, where 1 

they talked about the new safety program? 2 

A Oh, about the safety program? 3 

Q Right.   4 

A Tony started saying that he’s going to be out there with 5 

the radar gun and introduce himself and saying that he’s not a 6 

stickler, he’s not out trying to get us, but the first, the 7 

first incident, or whatever the first incident we have with 8 

him, he’ll give us a warning, the second one, we’ll get written 9 

up or some --  10 

Q And in this meeting you said there was a new HR 11 

representative? 12 

A Yes. 13 

Q And did she ask any questions? 14 

A She asked me if it was okay to ask questions about Eric or 15 

did I want him, or was it okay for him to be present or for him 16 

to leave? 17 

Q And what did you say? 18 

A I said he could be, I said it was alright for him to be 19 

present. 20 

Q And what was she, what did she ask you? 21 

A Asking me about, questions about Eric, like his job 22 

performance, like was he doing, was he handling the equipment 23 

okay, was he giving everything, I guess, we needed, gloves, 24 

just questions about, you know, what our job was. 25 
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Q And was this woman taking notes, if you remember? 1 

A Yes, she was taking notes. 2 

Q And before this meeting, had you ever been in a meeting 3 

where an HR representative or a supervisor had specifically 4 

asked you questions about the performance of your boss? 5 

A No. 6 

Q Have you ever been into any of the drivers’ rooms, other 7 

than the incident we talked about in October, have you ever, at 8 

any other time, been to one of the drivers’ rooms when you were 9 

off duty? 10 

A Sure, in Albuquerque. 11 

Q And have you ever been kicked out of the Albuquerque room? 12 

A No. 13 

Q Anyone ever told you to leave? 14 

A No. 15 

Q I want to go back to the, to the, General Counsel’s 144, 16 

the day, the incident with Kevin Taddy where he took the poster 17 

off the wall.  You said it was morning when you were there? 18 

A Uh-huh. 19 

Q You were, were you working that 1:00 a.m. shift to, the 20 

1:00 a.m. to 1:00 p.m. shift? 21 

A Yes. 22 

 MR. HIGH:  Objection, leading. 23 

 MR. GIANNOPOULOS:  Well I believe he testified earlier, 24 

Your Honor, that that’s the shift he worked. 25 
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 JUDGE McCARRICK:  I believe he did. 1 

 MR. GIANNOPOULOS:  I was just --  2 

 JUDGE McCARRICK:  I think it’s been established. 3 

 MR. GIANNOPOULOS:  -- just a preliminary -- 4 

Q When you got up to, when you got up to Gallup, was Leo 5 

Greigo there, if you remember? 6 

A Leo?  Yes. 7 

Q Yeah.  And who is he? 8 

A He is the rack operator. 9 

Q Okay.  And in relation to General Counsel’s 144, where was 10 

Mr. Greigo, if you remember? 11 

A Probably sit, he was sitting in the seat in the, where it 12 

says, “Plant Operator.” 13 

Q Okay.  Now I want to move to, to December of 2011.  Did 14 

there ever come a time in December of 2011 where you had a 15 

conversation with Eric Burnham where the union was discussed? 16 

A Yes. 17 

Q And who was present? 18 

A Me and Ever. 19 

Q And where did this take place? 20 

A In Eric’s office. 21 

Q And why don’t you tell me what was said? 22 

A Me and Ever went in there, kind of messing around with 23 

him, talking about the union and come over to the light, you 24 

know, and asked, trying to get information from him basically. 25 
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Q Uh-huh. 1 

A About what’s going on with the, what, can he give us any 2 

information about what the company’s saying or nothing and Eric 3 

said, Eric basically said that he was in, that they don’t tell 4 

him anything and I told him, “Oh, you’re not in the clique no 5 

more?” you know, mess around, telling him, messing around with 6 

him, saying, “Hey, you’re not in the clique no more?” 7 

Q Uh-huh. 8 

A And then, and ever since that time, that, he stuck up for 9 

us one time in a, not stick up for us, but he told the truth in 10 

a meeting. 11 

Q Uh-huh. 12 

A With Pamela Scott --  13 

 JUDGE McCARRICK:  Well, let’s deal with this, this --  14 

Q I just want to know what he said about the union, I just 15 

want to know what he said to you --  16 

 JUDGE McCARRICK:  This February, December of 2011 meeting. 17 

 MR. GIANNOPOULOS:  Yeah. 18 

Q What did he say to you about the union? 19 

A He said we’re all, well, he said we’re all gonna be in a, 20 

we’re all going to be in the unemployment line. 21 

Q And did you reply to him? 22 

A Yeah, I can’t remember what I said, but I just remember 23 

him saying that. 24 

Q Now, is there a Giant Store in Bernallio? 25 
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A Yes. 1 

Q Have you been to that store? 2 

A Yes. 3 

Q I’m going to show you a document that’s marked General 4 

Counsel’s, the next one, is it 145 or 6? 5 

 JUDGE McCARRICK:  Next in order? 6 

 MR. GIANNOPOULOS:  Yeah, I’m sorry. 7 

 JUDGE McCARRICK:  Its 154. 8 

 MR. GIANNOPOULOS:  Well, I’m --  9 

 JUDGE McCARRICK:  154. 10 

 MR. GIANNOPOULOS:  -- I’m about ten behind.  One second, 11 

Your Honor, I’ve got a couple of documents to mark. 12 

 JUDGE McCARRICK:  Okay.  Let’s go off the record. 13 

(Off the record) 14 

DIRECT EXAMINATION CONTINUES 15 

Q BY MR. GIANNOPOULOS:  So Mr. Dazhan, have you -- 16 

 JUDGE McCARRICK:  Hang on a second. 17 

 MR. GIANNOPOULOS:  I’m sorry. 18 

 JUDGE McCARRICK:  You ready?   19 

Q Mr. Dazhan, we talked to you about the store, the Giant 20 

Store in Bernallio -- 21 

A Yes. 22 

Q You ever picked up a pamphlet from that store from the 23 

counter of that store?  A flyer? 24 

A A flyer? 25 
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Q Have you? 1 

A Yes. 2 

(General Counsel’s Exhibit 155 is marked for identification) 3 

Q I’m going to show you a document that’s marked General 4 

Counsel’s 155.   5 

 MR. GIANNOPOULOS:  Your Honor, I have an original and a 6 

copy.  155 and then I’ll do 154 after that. 7 

Q I’ve handed you a copy of a document marked General 8 

Counsel’s 155, Mr. Dazhan.  And this is a photocopy of an 9 

original.  Let me ask you about this pamphlet.  Have you see 10 

this pamphlet before? 11 

A Yes. 12 

Q And where did you get this pamphlet? 13 

A Bernallio, well, I don’t know, the Giant, I forgot the 14 

number, but in Bernallio. 15 

Q So the Giant Store? 16 

A Yeah, this is a Giant Store. 17 

Q And where did they have it? 18 

A Right there where you do your, where you pay, on the cash 19 

register. 20 

(General Counsel’s Exhibit 154 is marked for identification) 21 

Q I’m going to show you a document marked General Counsel’s 22 

154.  And as I’m doing that, let me ask you, have you ever 23 

delivered to that store in Bernallio? 24 

A Yes. 25 
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Q So you’ve been inside the store? 1 

A Yes. 2 

Q Are the two photos, in General Counsel’s 154 a fair and 3 

accurate representation of the counter area of the store up in 4 

Bernallio? 5 

A Yes. 6 

 MR. GIANNOPOULOS:  I’ll move for the admission of 155 and 7 

154. 8 

 JUDGE McCARRICK:  Any objection? 9 

 MR. HIGH:  Objection to the lack of foundation as to who 10 

took the photos in 154. 11 

 MR. GIANNOPOULOS:  And I think he testified they are fair 12 

and accurate representations --  13 

 JUDGE McCARRICK:  Yeah, I think that’s all that’s 14 

necessary to lay a foundation for a photograph. 15 

(General Counsel’s Exhibits 154 and 155 are received into 16 

evidence) 17 

 JUDGE McCARRICK:  When did you, when did you pick up this 18 

handout? 19 

 WITNESS:  Probably last time when we were going to court. 20 

 JUDGE McCARRICK:  So, in April of this year? 21 

 WITNESS:  Yeah. 22 

Q And did you see this flyer at any other Giant Stores, 23 

other than the Bernallio one? 24 

A Yes. 25 
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Q Could you estimate about how many you’ve seen? 1 

A Probably like three, in three other stores. 2 

Q Okay.   3 

 JUDGE McCARRICK:  I’m sorry, how many sir? 4 

 WITNESS:  Three other stores. 5 

 MR. GIANNOPOULOS:  And Your Honor, let me check my notes 6 

one second, I think that’s all I have. 7 

 JUDGE McCARRICK:  Alright. 8 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor, nothing 9 

further. 10 

 JUDGE McCARRICK:  Alright.  Cross-examination? 11 

 MR. HIGH:  Yes, we’d ask for all Jencks’ statements and a 12 

few minutes to review them. 13 

 MR. GIANNOPOULOS:  Yes.  And Your Honor, let the record 14 

reflect that I’m handing Mr. High the affidavit of Mr. Dazhan 15 

dated February 2, 2012, that’s 15 pages. 16 

 JUDGE McCARRICK:  Alright.  Let’s go off the record and 17 

give counsel a chance to review that affidavit.   18 

(Off the record) 19 

 JUDGE McCARRICK:  Okay.  Anytime you’re ready, Mr. High. 20 

 MR. HIGH:  Thank you, Your Honor. 21 

CROSS-EXAMINATION 22 

Q BY MR. HIGH:  Good afternoon, Mr. -- is it Dazhan? 23 

A Yes. 24 

Q Okay.  You’ve been with Western now, you said three years 25 
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in July? 1 

A Last day of July, I think, yeah. 2 

Q So you were hired what year? 3 

A 09. 4 

Q Hire in 2009.  And you became active in the union campaign 5 

when? 6 

A From the beginning, March or April. 7 

Q Alright.  And you were on the union’s organizing 8 

committee? 9 

A Yes. 10 

Q And your name was included in a letter that was sent by 11 

Local 492 to Western Refining? 12 

A Yes. 13 

Q And you were pretty open about your support for the union, 14 

were you not? 15 

A After pretty much the letter came out, yes. 16 

Q Okay.  Were you not open before the letter came out? 17 

A No. 18 

Q No what?  I mean -- 19 

A No. 20 

 JUDGE McCARRICK:  You were not open? 21 

 WITNESS:  No, I wasn’t open. 22 

Q Okay.  So you became open in your support for the union 23 

after the letter came out that had your name in it? 24 

A Yes. 25 
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Q Alright.  And is that the one that we, I think we finally 1 

figured out, was General Counsel’s 53? 2 

 JUDGE McCARRICK:  I believe so. 3 

 MR. GIANNOPOULOS:  Yes, Your Honor. 4 

 JUDGE McCARRICK:  Yeah. 5 

Q And that’s dated September 27th of 2011, so would that be 6 

about the time you became open in your support for the union? 7 

A Yes. 8 

Q Okay.  And by being open, you wore the Teamster lanyard 9 

did you not? 10 

A Yes. 11 

Q And the pins and that kind of stuff? 12 

A Uh-huh, yes. 13 

Q Okay.  And did you ever complain to the company that the 14 

pro-company drivers were harassing you? 15 

A That the what drivers? 16 

Q That the people who were not supporting the union, did you 17 

ever complain to the company that those people were harassing 18 

you? 19 

A No. 20 

Q So you never went to Eric Burnham and said, “Hey, I’m 21 

supporting the union but these other people over here are 22 

harassing me.” 23 

A No. 24 

Q Did Pam Scott ever call you and say, “Hey,” you know, “If 25 
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you’re being harassed, we want to take care of it.”  That never 1 

happened? 2 

A I’m sorry, can you say that again? 3 

Q What I want to know is, did you ever complain to the 4 

company that the people who did not want the driver, who did 5 

not want the union, were somehow mistreating you? 6 

A No. 7 

Q And you never had any conversation with Pam Scott or 8 

anyone else from HR about you feeling like you were being 9 

mistreated by the anti-union drivers? 10 

A There was a, I think there was one time that I called Pam 11 

Scott and she did return my phone call, but when I called her, 12 

I wasn’t mad anymore, I think, from what I can, it was, from 13 

what I can remember. 14 

Q But at some point you were mad because other drivers 15 

weren’t treating you the way you thought they ought to be 16 

treating you? 17 

A I can’t, I can’t remember the specifics on what was going 18 

on, but I can, what I do, I can tell you what I do remember is 19 

calling Pam one time and saying I was upset about something, I 20 

don’t know what, I can’t, I just remember calling Pam one time 21 

and she called me back and by that time I had already cooled 22 

down and I just kind of forgot about it. 23 

Q But it got handled, whatever it was? 24 

A Yes. 25 
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Q But you don’t recall the content of it? 1 

A No. 2 

Q Okay.  Alright now, the town hall meeting in July of 2011, 3 

you were there, right? 4 

A Yes. 5 

Q How do you know it was in July? 6 

A I guess, how do I remember it was in July?  I think it 7 

was, I think that’s when it usually is, the town hall meeting, 8 

from what I can remember.  It was around that time. 9 

Q Alright.  Did you record that meeting? 10 

A No. 11 

Q Do you know if anyone else recorded it? 12 

A Yes. 13 

Q Who recorded it? 14 

A Kevin. 15 

Q Taddy? 16 

A Kevin Taddy. 17 

Q Alright.  How did you know he recorded it? 18 

A ‘Cause it was a planned, ‘cause he said he was going to 19 

record it, we planned it. 20 

Q Alright.  You planned it in advance? 21 

A Right. 22 

Q Now you say “we” that’s a group of you guys who were 23 

supporting the union? 24 

A Yes. 25 
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Q And was anyone else assigned to record part of it or was 1 

it just Kevin Taddy? 2 

A Yeah, there was.  I can’t, I can’t remember who else was 3 

going to record it, but I know Kevin recorded it though. 4 

Q Alright.  And who was the group that put together the plan 5 

to record the meeting? 6 

A I think it was Ever, Kevin and, I want, Dean. 7 

Q I’m sorry? 8 

A Dean. 9 

Q Dean Perry? 10 

A Dean Perry. 11 

Q Okay. 12 

A Yeah. 13 

Q So you knew in advance of the meeting that it was going to 14 

be recorded? 15 

A Yes. 16 

Q Okay.  Did you participate in the, in this town hall 17 

meeting in July of 2011? 18 

A I was there. 19 

Q Okay.  That was a bad, bad question.  Did you ask any 20 

questions during the town hall meeting? 21 

A No. 22 

Q Did you submit any written questions? 23 

A No. 24 

Q Any written comments? 25 
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A No. 1 

Q Did you speak at all during the July, 2011 town hall 2 

meeting? 3 

A No. 4 

Q Okay.  Was there any plan to ask certain questions during 5 

the July, 2011 town hall meeting? 6 

 MR. GIANNOPOULOS:  I’m going to object as to relevance, 7 

Your Honor.  Assuming that, (inaudible) to ask him questions, I 8 

don’t know what the relevance is. 9 

 JUDGE McCARRICK:  It’s going to the protected concerted, 10 

the nature of the protected concerted activities perhaps, I’m 11 

not sure.  Where were you going with that? 12 

 MR. HIGH:  It is, I want to know if these were spontaneous 13 

issues or pre-planned, I mean, a portion of this meeting is 14 

already in evidence and I want to know about, how it came 15 

about. 16 

 JUDGE McCARRICK:  I think it’s relevant. 17 

 MR. HIGH:  Okay.  And I forgot what the question is now. 18 

Q Do you remember the last question I asked? 19 

A We planned not to say anything in the meeting. 20 

Q Okay.  The plant was just to stand silent? 21 

A Yes. 22 

Q Okay.  And did that happen? 23 

A With the, with, who, the ones that were involved in the 24 

planning, yes, it did happen. 25 
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Q Okay.  I take it that others didn’t stand silent? 1 

A Right.  The ones who weren’t, the people who weren’t 2 

involved, were the ones asking questions. 3 

Q Okay.  So those of you who, who had the, made the plan, 4 

you, Dean Perry, Kevin Taddy and Ever Rodriguez, you guys stood 5 

silent? 6 

A Correct. 7 

Q And the other people who were not aware of the plan, well, 8 

I say not aware, did you tell anybody else about the plan? 9 

A I can’t, I’m sure we did, I can’t, I couldn’t remember, 10 

exact people, the exact people. 11 

Q Okay.  Alright.  But those who didn’t know about the plan 12 

then, did they ask any questions? 13 

A I believe so, yes. 14 

Q And do you recall any questions that they asked?  The 15 

topics or -- 16 

A No. 17 

Q Do you recall any of the issues at all that were asked 18 

about and discussed during this July, 2011 town hall meeting? 19 

A No. 20 

Q Have you listened to the tape of the July, 2011 town hall 21 

meeting? 22 

A No. 23 

Q So your testimony then, based on what happened at the 24 

July, 2011 town hall meeting is just based on your memory? 25 
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A Yes. 1 

Q Okay.  But since that July, 2011 town hall meeting until 2 

we sit here today, you’ve never listened to a recording of that 3 

meeting, correct? 4 

A No, that’s correct. 5 

Q Okay.  Now have you attended prior town hall meetings? 6 

A Yes. 7 

Q So the July, 2011 wasn’t your first town hall meeting? 8 

A No. 9 

Q How many town hall meetings would you say you’ve attended? 10 

A Two. 11 

Q And that would be, do you remember what year or month or 12 

anything like that? 13 

A No. 14 

Q Okay.  But town hall meetings are something that are 15 

recurring, they happen every so often, right? 16 

A Annually. 17 

Q Okay.  And who normally comes to speak at those? 18 

A Kevin Goode. 19 

Q Okay.  And are drivers encouraged to submit questions to 20 

Kevin Goode? 21 

A A comment box. 22 

Q Okay.  And have you ever put any in there? 23 

A No. 24 

Q Okay.  Why not? 25 
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 MR. GIANNOPOULOS:  Objection.  Relevance.   1 

 JUDGE McCARRICK:  Sustained. 2 

Q You know other drivers who have put comments in there? 3 

A No, it’s kind of like a secret thing. 4 

Q I’m sorry? 5 

A No, it’s, people just keep them to themselves, I guess. 6 

Q Okay.  Alright now, after this July town hall meeting, and 7 

you told us about another meeting in August of 2011, was that a 8 

town hall meeting? 9 

A No. 10 

Q What kind of meeting was that? 11 

A Like a regular, a safety meeting is what they call them. 12 

Q Okay.  And what, what did you understand the purpose of 13 

that meeting to be? 14 

A That particular meeting was to inform us on what the pay 15 

was going to be and the bonus that we were going to receive. 16 

Q And how is it that you recall that meeting occurred in 17 

August of 2011? 18 

A Because I actually had taped that meeting, but I 19 

accidently erased it. 20 

Q Alright.  You recorded that meeting, didn’t you? 21 

A Yes. 22 

Q And what did you record it on? 23 

A My phone. 24 

Q Alright.  Was any pre-arranged plan to do anything special 25 
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at this August, 2011 meeting? 1 

A Say that again? 2 

Q Yes.  Did you, with other drivers, have any plans to do 3 

anything at this August, 2011 meeting, like you did on the 4 

July, 2011 meeting? 5 

A Oh, to do something at the meeting, no. 6 

Q Okay.  You did pre-plan though to record it? 7 

A Yes. 8 

Q Alright.  Who was aware, was that the -- something you 9 

discussed with these other people that you mentioned? 10 

A Kevin and Ever. 11 

Q Okay.  And did they record the meeting, as well? 12 

A I don’t think so, no. 13 

Q And what type of device did you record the meeting on? 14 

A On my phone. 15 

 MR. GIANNOPOULOS:  What, Your Honor, I object as to 16 

relevancy. 17 

 MR. HIGH:  Well, the content of the meeting is at issue in 18 

the complaint, so if he recorded --  19 

 MR. GIANNOPOULOS:  Not, the meetings is an issue, but as 20 

to the recording of it, there’s no, I’m not offering any 21 

recordings, he’s testified as to his memory, I mean, I don’t 22 

understand now, we’re getting now into the minutia of the 23 

actual recording of the meeting.  I don’t understand what the 24 

relevancy is. 25 
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 JUDGE McCARRICK:  It may be something we want to be aware 1 

of, to have the contents of it.  Counsel may even want it 2 

subpoenaed and we need to find out if, indeed, it exists. 3 

 MR. HIGH:  Yeah. 4 

 JUDGE McCARRICK:  I think once, once we get to that point, 5 

it’s not no longer relevant. 6 

Q What was it recorded on? 7 

A It was recorded on my phone. 8 

Q And where is that recording today? 9 

A I was, I erased it by accident. 10 

Q When did you erase it? 11 

A Probably the last time we were in court, April. 12 

Q April of 2012? 13 

A Yes. 14 

Q Is there a copy of that recording anywhere that you are 15 

aware of? 16 

A No. 17 

Q Who conducted this August, 2011 meeting? 18 

A Steve and Colleen. 19 

Q Do you know whether or not Kevin Goode was there? 20 

A He wasn’t there. 21 

Q And who did the talking at the August, 2011 meeting? 22 

A Steve and Colleen. 23 

Q Okay.  Do you recall the, anything being discussed at that 24 

particular meeting? 25 
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A Our mileage pay and the merit bonus. 1 

Q Alright.  Other than those pay issues, any other issues 2 

come up? 3 

A Not that I can recall. 4 

Q Alright.  Do you recall any questions that any of the 5 

drivers asked about any of the issues that were covered? 6 

A No. 7 

Q How long would you say that that meeting lasted? 8 

A An hour. 9 

Q Alright now, let’s move on to Gallup.  And when you and 10 

Ever Rodriguez went to the, went to Gallup in October, 2011, 11 

how is it that you remember that was in October of 2011? 12 

A It was when the time when Simon and all the consultants 13 

were around. 14 

Q But before your testimony, did you review any documents? 15 

A My affidavit. 16 

Q Alright.  The affidavit you gave to the NLRB? 17 

A Yes. 18 

Q And when did you review that? 19 

A Yesterday and today. 20 

Q Okay.  Other than that, did you review any other 21 

documents? 22 

A Any other documents, no. 23 

Q Okay.  Did you talk with any other people? 24 

A Just John. 25 
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Q Alright.  Did you talk with any other drivers? 1 

A No. 2 

Q Okay.  Now you and Ever went to Gallup to do what? 3 

A To campaign. 4 

Q And you were looking to gain support for the union effort, 5 

right? 6 

A Yes. 7 

Q Okay.  You wanted other drivers to help support bringing 8 

in Local 492? 9 

A Yes. 10 

Q When you got there, you went up to the drivers’ lounge? 11 

A Yes. 12 

Q Alright.  Now you mentioned the guard shack, there was no, 13 

I think you said now there is a guard shack, when you approach 14 

the Refinery? 15 

A Yes. 16 

Q And it wasn’t there in October, 2011 was it? 17 

A No. 18 

Q It was under construction? 19 

A I don’t, I don’t think it was even under construction 20 

then, but I, I don’t remember. 21 

Q Okay.  And it, where is it located in relationship to the 22 

drivers’ lounge? 23 

A The new guard shack? 24 

Q Yes. 25 
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A Before you go up the hill to the right. 1 

Q Okay.  Down by the fire department? 2 

A Yes. 3 

Q Okay. 4 

 JUDGE McCARRICK:  Some, some distance from the drivers’ 5 

room? 6 

 WITNESS:  Yes. 7 

Q How, how far would you estimate that distance to be? 8 

A A 150 yards. 9 

Q Okay.  Now when you and Ever went up to the drivers’ 10 

lounge, and that’s, I guess what is shown in General Counsel’s 11 

Exhibit 144? 12 

A Uh-huh. 13 

Q Alright.  That’s a fairly small building isn’t it? 14 

A Yes, it is. 15 

Q And 144 makes it look kind of big, but it’s a, it, we can 16 

agree it’s a small building, right? 17 

A Yes. 18 

Q Okay.  And when you first got there, you and Ever went 19 

into what area? 20 

A Into the driver room. 21 

Q Alright.  And that’s on, if we use General Counsel’s 22 

Exhibit 144 as a guide, you went into the area that’s marked on 23 

this exhibit as Driver Room? 24 

A Yes. 25 
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Q And then did you sit down at one of these tables? 1 

A Yes. 2 

Q You recall which one? 3 

A The third one to the left. 4 

Q That would be, is that where I have my pencil? 5 

A Yes. 6 

Q Okay.  The one on the exhibit that’s closest to the part 7 

that says Coke, C-o-k-e? 8 

A Yes. 9 

Q Is that correct? 10 

A Yes. 11 

Q Were there other drivers sitting in here waiting to load? 12 

A Yes. 13 

Q Do you remember how many? 14 

A Five, several. 15 

Q Okay.  And were they all Western Refining drivers? 16 

A No. 17 

Q There was some of them common carriers? 18 

A Yes. 19 

Q Okay.  So you and Ever sat down at the table, what were 20 

you there to get done? 21 

A To inform people what the, what the Teamsters were about 22 

and what we were trying to do.  What the, you know, what we 23 

were trying, to let people know that we’re trying to form a 24 

union with the company. 25 
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Q Alright.  Do you recall the names of any specific drivers 1 

you talked to on this occasion in the drivers’ room while you 2 

and Ever were sitting at that table? 3 

A Adrian --  4 

Q Adrian who? 5 

A Rivera. 6 

Q Okay. 7 

A Sam Chee --  8 

Q Is that C-h-e-e? 9 

A I think so. 10 

Q Okay.  Anyone else you can recall? 11 

A Another driver from Bradco and as far as drivers, that’s 12 

like, there was more drivers, but that’s all I can remember. 13 

Q Okay.  And did you ask these people to sign-up and show 14 

their support for Local 492? 15 

A No, I didn’t really say would you sign up. 16 

Q Did Ever Rodriguez ask them to sign a piece of paper 17 

showing their support for 492? 18 

A I don’t know what he was doing, I wasn’t paying attention.  19 

I think he was handing out pamphlets? 20 

Q Well both of you were sitting at this table here, right? 21 

A No, I was. 22 

Q Well where was Ever? 23 

A He was walking around the room, laying down pamphlets. 24 

Q Okay.  At any time did you ever ask any of the drivers in 25 
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that drivers’ room to sign a piece of paper? 1 

A No. 2 

Q Okay.  Now the drivers who would be in that room were 3 

waiting to load, were they not? 4 

A I think so.  I didn’t ask them what they were there for. 5 

Q Well if they are in that room, wouldn’t you normally 6 

assume that they are waiting to load? 7 

A To load or they got their paperwork in and going to be 8 

exiting the building or using the bathroom, getting soda or --  9 

Q Why would they be in this room to finish their paperwork? 10 

A Sometimes drivers go down and write their, do their 11 

paperwork on the tables.  Sometimes drivers go in there and get 12 

coffee. 13 

Q Alright.  And I believe that you said when you and Ever 14 

first went in to the area marked drivers’ room that David 15 

Townsend was in there? 16 

A Yes. 17 

Q Alright.  What, where was David Townsend when you first 18 

went in? 19 

A He was standing up by the coffee machine. 20 

Q Okay.  And how long did he stay in that room with you 21 

guys? 22 

A Five minutes if not less. 23 

Q Okay.  And did you speak with him during that five minute 24 

period? 25 
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A Yes. 1 

Q And what do you recall, what words you spoke to David 2 

Townsend? 3 

A That he said that we weren’t supposed to be there and I 4 

told him well, you know, this is our right that we should be, 5 

you know, we come in here to campaign and why the, why are the, 6 

why is Simon allowed to be here and we’re not, you know, why is 7 

Simon allowed to do what we’re trying to do, the same thing 8 

what we’re trying to do and we’re not and then I told him that 9 

he would go get Simon I would, you know, I’ll talk to him in 10 

front of everybody. 11 

Q Did you ever see Simon inside that drivers’ room talking 12 

to people? 13 

A Ever? Yeah, I’ve seen --  14 

Q You, did you -- 15 

A Yes. 16 

Q When? 17 

A When Ever and, after I got done loading and I seen Ever 18 

and him talking. 19 

Q Is that on this occasion? 20 

A No. 21 

Q When did you see Simon in that drivers’ room talking to a 22 

driver? 23 

A Like I, you want a date? 24 

Q Yeah, yeah, when did you see it? 25 
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A Oh, I don’t, I don’t know, I can’t, I didn’t write down 1 

the date when it happened, but it was when they were there. 2 

Q It wasn’t on this occasion --  3 

A It wasn’t on that particular day, no. 4 

Q Do you recall if it was before or after? 5 

A Oh, it was before. 6 

Q Before this --  7 

A Uh-huh. 8 

Q -- before you and Ever went up there to campaign? 9 

A Yes. 10 

Q You had actually seen Simon in this drivers’ room, talking 11 

to people? 12 

A Yes. 13 

Q Okay.  Did you hear anything he was saying? 14 

A I mean, I heard them talking, I can’t recall what he was 15 

saying. 16 

Q Alright.  Now when you spoke these words to David 17 

Townsend, tell me as best you can recall the words that David 18 

Townsend to you on this occasion? 19 

A That he thinks that we weren’t, that he said that, “Oh, I 20 

don’t think you guys are supposed to be here.” 21 

Q Let me stop you there for a minute.  How did the 22 

conversation start?  Did he come to you, you go to him?  I know 23 

this room is fairly small, but --  24 

A Yeah. 25 
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Q -- did you just speak from where you were standing or did 1 

you want somebody approach somebody, tell me how it came about. 2 

A We spoke from where we were standing. 3 

Q Okay.  So you’re at the table, correct? 4 

A Yes. 5 

Q David Townsend is by the coffee machine? 6 

A Yes. 7 

Q And Ever is somewhere in the room? 8 

A Yes. 9 

Q Okay.  And now tell me the words that David Townsend spoke 10 

to you, as best you can recall, the exact words that he spoke. 11 

A That he doesn’t think that we should be there. 12 

Q Okay.  Anything else? 13 

A I asked him to go get Sam, I mean Simon.   14 

Q Okay.  15 

A And he said okay, I’ll be back in five minutes. 16 

Q And then he left? 17 

A Uh-huh. 18 

Q And he came back? 19 

A Yes. 20 

Q Okay.  And were you still sitting at the table? 21 

A Yes. 22 

Q Alright.  And Ever is still walking around the room? 23 

A Ever sat down somewhere, or he was talking to somebody.  I 24 

can’t remember what Ever was doing. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1746 

 

Q Okay.  So and about five minutes David Townsend came back 1 

and did he approach you or how did you hook up? 2 

A He approached me, he was on his --  3 

Q At the table? 4 

A No, not at the table, but like in the middle of the room. 5 

Q Okay. 6 

A And then he said that Simon was in a meeting, that he was 7 

unavailable and then David went and sat down.   8 

Q You recall where he sat down? 9 

A Yeah, he sat down on the, on the opposite side of me, on 10 

the table on the far left, on the, up north. 11 

Q Right here where my pencil is? 12 

A Yes. 13 

Q That would be looking at the front of the exhibit, it 14 

would be the top left hand corner table? 15 

A Yes. 16 

Q Okay.  Any other words you recall David Townsend speaking 17 

to you? 18 

A Yes, he whispered, he said that Steve doesn’t like when, 19 

he kind of bent over like this, and he said, “Hey, Steve 20 

doesn’t like,” you know, when I say this or do this or some, 21 

and he goes, “But I encourage drivers to go down there and get 22 

the truth.” 23 

Q David Townsend wanted you to hear both sides of the union 24 

issue, didn’t he? 25 
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A That’s what, yes. 1 

Q Okay.  And how long did David Townsend then sit there? 2 

A Ten minutes. 3 

Q Alright.  And did you continue to stay in the drivers’ 4 

room too? 5 

A Yes, talking to David. 6 

Q Alright.  And you talked to him for ten minutes? 7 

A No, five minutes maybe. 8 

Q Alright.  And --  9 

A You know, just a couple of words. 10 

Q -- do you recall the substance of that five minute or so 11 

conversation? 12 

A Yes. 13 

Q What do you recall the substance of that conversation 14 

being? 15 

A Well, it was, he was just telling me his point, you know, 16 

point of view, that he thought that it was, that it was 17 

everybody’s right to know the truth. 18 

Q Okay. 19 

A And then he said he encouraged people to go down to the, 20 

to the Teamsters’ truck that was parked at Pilot and then I 21 

told him, well then why did you, why were you discouraging 22 

Verna Brown from going to the, going to the Teamster truck?  23 

And then he, he chuckled and smiled and laughed, like a little 24 

smirk and he goes, that’s not, and he goes, that’s not true. 25 
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Q He denied doing that didn’t he? 1 

A Yes, he did. 2 

Q Alright.  And I take it then that this conversation was 3 

cordial, friendly? 4 

A Yes. 5 

Q Do you and David Townsend get along okay? 6 

A Yes. 7 

Q Okay.  Alright.  And then about how long after that did 8 

you, was it before you and Ever left? 9 

A Just a little bit afterwards. 10 

Q Okay. 11 

A The room was pretty much empty after that. 12 

Q The drivers had already left to load their trucks? 13 

A Yes. 14 

Q Okay.  So then you went back down to Pilot? 15 

A Yes. 16 

Q Now you said that David Townsend drove by, after you and 17 

Ever left, David Townsend drove back down the road, is that 18 

correct? 19 

A Yes, yes. 20 

Q Going to the Pilot? 21 

A Going to the office, his office, I think. 22 

Q Okay.  Now the Pilot has a restaurant too, doesn’t it? 23 

A Yes. 24 

Q Alright.  And have you ever eaten in there? 25 
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A Yes. 1 

Q Do a lot of the people who work there at Western Refining 2 

eat there at that restaurant?  You’ve seen a lot of them in 3 

there eating, haven’t you? 4 

A I’ve seen a couple, yeah. 5 

Q Okay.  And then after a while you went back to the 6 

drivers’ lounge, right? 7 

A We went back to the drivers’ lounge. 8 

Q Alright.  And you say “we,” that’s you and Ever Rodriguez? 9 

A Yes. 10 

Q And you went back, I guess doing, about what time of day 11 

was this? 12 

A When we went back? 13 

Q Yeah. 14 

A 1:00 o’clock.   15 

Q 1:00 o’clock in the afternoon? 16 

A I mean, it was afternoon, yes. 17 

Q Okay.  And did you go back into the drivers’ room? 18 

A Yes. 19 

Q You started doing the same thing you were doing before? 20 

A Yes. 21 

Q Okay.  And about how long were you in the drivers’ room 22 

this time before you left? 23 

A Maybe less than five minutes, a short period of time. 24 

Q Alright.  And let me ask you again, on this second trip 25 
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back up to the drivers’ lounge, did you at any time ask any 1 

driver who was there to sign any piece of paper? 2 

A No. 3 

Q Were you asking for their support for 492? 4 

A On the second turn, it was kind of like, it was, we were 5 

in a hurry because when we were walking in to the, you know, 6 

towards the drivers’ room, David Townsend approached us right 7 

away and was more, you know, he wanted us to leave. 8 

Q But my question is, were you asking them for their support 9 

for Local 492? 10 

A No. 11 

Q Alright.  Now I want to move on to a meeting you told us 12 

about with a consultant by the name of Scotty.  How many times 13 

did you, were you in a meeting with this consultant Scotty? 14 

A One time. 15 

Q Okay.  And do you remember when it was? 16 

A When, when, whenever the, you know, whenever they were, 17 

whenever those guys were around, I don’t remember the --  18 

Q But, but, can you do any better than that in terms of a 19 

date? 20 

A October. 21 

Q That’s the best you can do? 22 

A Yes. 23 

Q Okay.  That’s fine, if that’s the best you can do.  And 24 

how is it that you remember who was there? 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1751 

 

A Because the people that spoke out. 1 

Q Did you record this meeting? 2 

A No. 3 

Q Did, did anyone else, to your knowledge, record this 4 

meeting? 5 

A No. 6 

Q Did you know in advance what the subject was going to be 7 

of this meeting? 8 

A I can’t recall, I can’t remember. 9 

Q Alright.  And you said that Steve Curtright was there? 10 

A Yes. 11 

Q And you said Chris Proctor was there? 12 

A Yes. 13 

Q And then this Scotty guy, right? 14 

A Yes. 15 

Q And then drivers? 16 

A Yes. 17 

Q Okay.  Now you told us something about a comment by Chris 18 

Proctor about the bonus.  Alright now, when did you learn about 19 

that bonus? 20 

A They told us, well at the, what I can remember, when they 21 

told us about it when Steve and Colleen came down and told us 22 

about how they were gonna, how much, how they were gonna give 23 

out the bonus. 24 

Q Is that the August, 2011 meeting? 25 
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A The August meeting, yeah. 1 

Q That you recorded that’s no longer there? 2 

A Yes. 3 

Q Okay.  That’s when you learned about the bonus? 4 

A From what I can remember. 5 

Q Alright.  How is it that that bonus came up at this 6 

October meeting? 7 

A How did it come up on the October meeting?  8 

Q Yeah, I mean, how --  9 

A Because --  10 

Q -- who brought the subject up? 11 

A I did. 12 

Q Alright.  And how is it you brought it up? 13 

A I asked Scotty, you know, about the bonus, why is it that 14 

they’re giving us a, like a surprise bonus, like, cause we 15 

never got a bonus before like, why is it we’re getting a 16 

surprise, why are we getting a bonus and, from a guy whose 17 

going to be working there who just started, is getting the same 18 

amount of bonus I’m getting, when it was told to us that we’re 19 

only going to get a bonus, they’re gonna go back six months. 20 

Q Alright.  Were you, were you upset about the way the bonus 21 

was calculated so that new people who had been there two weeks 22 

got the same bonus you got there being there longer, is that 23 

the issue you had? 24 

A The issue I had was that I had earned, earned, they were 25 
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giving a bonus, I guess, based, because, from what, yes, I was 1 

upset because they gave the bonus that people had, to me in my 2 

eyes, haven’t earned it. 3 

Q Okay.  Because they hadn’t been there as long as you? 4 

A Correct. 5 

Q Okay.  Alright.  And you brought this issue up? 6 

A Yeah, I brought it up. 7 

Q Alright.  And then, is, is, who responded to you when you 8 

brought the issue up? 9 

A It was me and Scotty I think pretty much talking at that 10 

time. 11 

Q Okay.  Did you, you, I thought you mentioned at some point 12 

that Chris Proctor said something about the bonus? 13 

A Yeah, he said, he goes, well should I take it away or 14 

should we take it, take the bonus back or something like that. 15 

Q Okay. 16 

A And I said, and then I went, cause he was standing right 17 

here and then I go well, and I told Scotty, “See, this is why, 18 

this is why we want the union.” 19 

Q Alright.  Do you recall anything else Chris Proctor saying 20 

other than that comment? 21 

A He said no, he didn’t, well yeah, I mean, he was talking 22 

about Kevin Goode, about what Kevin Goode said. 23 

Q I’m sorry, you lost me.  My question is, is there anything 24 

else you can remember that Chris Proctor said other than the 25 
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comment about, “Well, you want us to take it back?” 1 

A He tried to deny about Kevin Goode saying, coming in to a 2 

town hall meeting, about Kevin Goode saying that he didn’t mind 3 

if the union came in, that it was going to be business as 4 

usual. 5 

Q Okay. 6 

A And I brought that to Scotty’s attention and then Chris 7 

Proctor said, “Well no, Kevin Goode didn’t say that,” and I 8 

said, “Yes, he did,” and then Chris Proctor said, “No, he 9 

didn’t,” and then the whole group, everybody that was in that 10 

room said, “Yes, he did.” 11 

Q Okay.  Alright.  So then the conversation moved on to 12 

this, this -- 13 

A Yes. 14 

Q -- discussion about what Kevin Goode did or did not say? 15 

A Yes. 16 

Q Okay.  At some point that meeting was stopped?  Di someone 17 

put an end to it? 18 

A Yes. 19 

Q Who? 20 

A Oh, I don’t know, I can’t, I don’t know. 21 

Q Okay.   22 

 MR. GIANNOPOULOS:  Your Honor, if Mr. High is ready to go 23 

on another subject, it’s 5 --  24 

 JUDGE McCARRICK:  Yeah. 25 
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 MR. GIANNOPOULOS:  -- the guards have been --  1 

 JUDGE McCARRICK:  Oh, that’s right, that’s right. 2 

 MR. GIANNOPOULOS:  We’ve been talked to about a few times 3 

--  4 

 JUDGE McCARRICK:  Yes, yes. 5 

 MR. HIGH:  Yeah, I can’t stop now. 6 

 JUDGE McCARRICK:  Yeah, you’re not gonna, you’ve still got 7 

a substantial amount --  8 

 MR. HIGH:  I’ve still, yeah --  9 

 JUDGE McCARRICK:  -- left to --  10 

 MR. HIGH:  -- I’ve got another 20, 30 minutes. 11 

 JUDGE McCARRICK:  Let’s recess until 9:00 o’clock tomorrow 12 

morning.  I forgot all about that issue. 13 

 MR. HIGH:  Okay.  God, I hate to carry stuff over. 14 

 JUDGE McCARRICK:  How many witnesses have you got for 15 

tomorrow? 16 

 MR. GIANNOPOULOS:  Maybe three, one substantial, two five 17 

minute. 18 

 JUDGE McCARRICK:  We may finish, possibly. 19 

 MR. HIGH:  You know, we still have an unresolved issue 20 

with Roberto Aguirre.  His testimony has not been finished from 21 

you guys and I haven’t cross-examined him.  We interrupted his 22 

testimony, yeah, we don’t need this on the record. 23 

 JUDGE McCARRICK:  No, no. Off the record. 24 

 (Whereupon, the hearing in the above-entitled matter was 25 
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adjourned until Wednesday, June 13, 2012 at 9:00 a.m.) 1 
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BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 

REGION 28 
 

___________________________________ 
                                   ) 
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 
 
 
 
 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at 421 Gold Avenue, Albuquerque,   

New Mexico, on Wednesday, the 13th of June, 2012. 
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P R O C E E D I N G S 1 

 JUDGE McCARRICK:  On the record, Mr. Stephens. 2 

 This is a resumed hearing in the matter of Western 3 

Refining Wholesale, Inc., an affiliate of Western Refining, 4 

Inc., et al, Cases 28-CA-067703, et al.  The same parties are 5 

here present as were present yesterday. 6 

 We have some preliminary matters to take up.  First of 7 

all, let’s deal with the -- let’s deal with the Exhibit 156, a 8 

discipline for Mr. Gurule. 9 

 MR. GIANNOPOULOS:  Before we do that, Your Honor, I would 10 

like to move for the admission of General Counsel's Exhibit No. 11 

154 and 155.  I think I failed to do that yesterday. 12 

 JUDGE McCARRICK:  Any objection to the receipt of those 13 

two exhibits? 14 

 MR. HIGH:  I don’t remember what they were. 15 

 JUDGE McCARRICK:  One is a photo of a Giant in Bernalillo.  16 

I think it is a -- maybe a -- it is a photo of -- 17 

 MR. GIANNOPOULOS:  A counter. 18 

 JUDGE McCARRICK:  The counter, yeah. 19 

 MR. HIGH:  Okay. 20 

 JUDGE McCARRICK:  And the other was the cancer fund-21 

raising handout. 22 

 MR. HIGH:  Okay, no objection. 23 

 JUDGE McCARRICK:  Okay, General Counsel's Exhibit No. 154 24 

and 155 are received. 25 
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(General Counsel's Exhibit No. 154 and 155, received into 1 

evidence.) 2 

 MR. GIANNOPOULOS:  And before we go to the exhibit, Your 3 

Honor, I sought -- I was seeking a stipulation with respect to 4 

Guerillermo William Rivera.  He had testified the last time, 5 

and on Page 877 of the transcript, 876, 877, he testified that 6 

he started work in 2010, and I believe he just misspoke with 7 

the years of 2011, so I was asking for a stipulation from 8 

Respondent that -- that his testimony -- that he actually 9 

started work in 2011 and not in 2010. 10 

 JUDGE McCARRICK:  Amend the transcript? 11 

 MR. GIANNOPOULOS:  Amend the transcript accordingly. 12 

 MR. HIGH:  We have no objection. 13 

 JUDGE McCARRICK:  All right, the stipulation is received. 14 

 MR. GIANNOPOULOS:  And the next issue is a set of 15 

documents I marked as General Counsel's Exhibit No. 156, and 16 

these are a series of disciplinary records for Daniel, I 17 

believe his name is Gurule, and it is a five-page document that 18 

came from the subpoenaed documents that we received the last 19 

few weeks, and I would seek to have those admitted as business 20 

records.  The General Counsel is going to rely on them for 21 

comparative evidence.   22 

 Whether the relevancy issue -- the weight of the relevancy 23 

is different in respect to their admission, whether they are 24 

admitted. 25 
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 JUDGE McCARRICK:  Yeah, I guess what we work with -- the 1 

first issue is, is there any objection to authenticity? 2 

 MR. HIGH:  Not to authenticity. 3 

 JUDGE McCARRICK:  All right. 4 

 MR. HIGH:  These are our -- these are the disciplinary -- 5 

one of the disciplinary records we produced to the Acting 6 

General Counsel. 7 

 JUDGE McCARRICK:  Yeah, and I think off the record, 8 

Counsel for Respondent indicated, you believe, that they were 9 

relevant -- 10 

 MR. HIGH:  Yeah, they are relevant to nothing because 11 

there is no issue in this case about anyone being disciplined 12 

for a mixer product, and that is what all of this deals with. 13 

 JUDGE McCARRICK:  Uh-huh. 14 

 MR. HIGH:  It is misleading, it is not relevant to any of 15 

the issues in this case, and I am not quite sure what it is 16 

being offered for.  It is certainly not a -- 17 

 JUDGE McCARRICK:  I am not sure that it has to be the same 18 

-- the same discipline.  I am not sure it has to be identical 19 

discipline. 20 

 I am not sure what General Counsel is going to argue in 21 

terms of comparator evidence.  I don’t know if you are going to 22 

argue, for example, Counsel may be arguing that this discipline 23 

is more severe than something given to somebody else, or less 24 

severe.  I am not sure how you are going with your comparator 25 
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evidence, obviously. 1 

 MR. HIGH:  And the problem I have, if you admit it, then I 2 

am in a position, well, now, I have got to put in all of the 3 

other discipline for people that have made mixes, and it is an 4 

issue that I don’t think we ought to be focusing on. 5 

 JUDGE McCARRICK:  Well, that is my decision. 6 

 MR. HIGH:  I know, that is what I am saying. 7 

 JUDGE McCARRICK:  And I understand you can make -- you are 8 

certainly entitled to make that argument. 9 

 MR. HIGH:  Yeah. 10 

 JUDGE McCARRICK:  The point is, I think that is an 11 

argument for briefing and for evidence.  I think -- I think -- 12 

there is arguable relevance to the documents, and to comparator 13 

evidence.  The comparator evidence does not have to be the 14 

identical discipline. 15 

 I have had -- I can’t tell you how many cases where 16 

evidence of discipline has been received, where it is not 17 

identical, because it is being -- it is being argued that the 18 

discipline to the discriminatee was much more severe than given 19 

to someone else for similar types of infractions. 20 

 MR. HIGH:  But they need -- 21 

 JUDGE McCARRICK:  Similar serious.  They don’t have to be 22 

the same. 23 

 MR. HIGH:  And the NLRB, and I will cite those cases, they 24 

are not a super HR Department.  You know, if they think our 25 
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discipline was wrong, that is not their judgment call.   1 

 The question is, what was the motivation?   2 

 JUDGE McCARRICK:  Yeah, and one can argue that for 3 

disparate treatment, there is -- there is anti-union animus, 4 

and that is the point.  Is this -- is the treatment -- I assume 5 

that is what is being argued, right? 6 

 MR. GIANNOPOULOS:  Yeah. 7 

 JUDGE McCARRICK:  There is disparate treatment.   8 

 So, I am going to receive General Counsel's Exhibit No. 9 

157 -- 156, I’m sorry. 10 

(General Counsel's Exhibit No. 156, received into evidence.) 11 

 MR. GIANNOPOULOS:  And then, a final document is a motion 12 

that I have marked as General Counsel's Exhibit No. 157. 13 

(General Counsel's Exhibit No. 157, marked for identification.) 14 

 MR. GIANNOPOULOS:  It is a Motion to Amend the Complaint 15 

to include an additional individual as an alleged agent, and 16 

then an allegation of interrogation and surveillance, and with 17 

respect to that, Your Honor, these -- these allegations are 18 

based upon evidence that is already in the record.  The General 19 

Counsel isn’t planning to submit any additional evidence with 20 

respect to that. 21 

 In essence, our argument is the pattern and practice of 22 

the persuaders, the LRI persuaders, that were at Respondent’s 23 

facility, was really a pattern and practice of interrogation 24 

and surveillance, and in support of that argument, we are 25 
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relying upon the various e-mails that are in the records, the 1 

various assessment reports that are in the records, and the 2 

testimony associated therewith.  We are not planning to add 3 

additional evidence to that.  I believe Mr. Taddy is -- I 4 

believe is going to testify to some interrogation or 5 

allegations that are already in the Complaint having to do with 6 

a couple of the -- of the persuaders. 7 

 But with respect to this alleged -- these allegations that 8 

we are seeking to amend, it is really information we received 9 

from the subpoena, these e-mails that we had no access to, the 10 

assessment reports that we had no access to, and in looking at 11 

the -- at the evidence and the testimony associated therewith 12 

that is already in the record, we believe it is sufficient to 13 

justify this allegation, and I am sure Respondent will allege 14 

that they go to prejudice, however, there is no prejudice.  We 15 

haven’t rested yet.  We didn’t have access to these e-mails 16 

until the -- until we received them with the subpoena.  17 

Certainly the e-mails and the documents we entered already are 18 

relevant to the existing allegations, but the General Counsel 19 

believe that, in essence, this -- the entire two to three weeks 20 

that the persuaders were out there amounted to interrogation 21 

and surveillance. 22 

 MR. HIGH:  Your Honor, we certainly oppose this late 23 

amendment.  Our -- we are ready to go.  We are prepared.  We 24 

have got our people scheduled, we have got everything.  I don’t 25 
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-- we would be prejudiced.  We would now have to go back and 1 

redo our case. 2 

 Bill Herrera, I know -- I don’t have him scheduled.  I 3 

don’t even know where he is.  I can’t have him here next week, 4 

so -- 5 

 JUDGE McCARRICK:  Now, who is Mr. Herrera? 6 

 MR. HIGH:  He was one of the LRI people.   7 

 They have known about him since this hearing started.  Why 8 

didn’t they allege -- you know, put him in there earlier. 9 

 JUDGE McCARRICK:  Yeah, I think -- this would require -- 10 

if I were to allow this amendment at this stage in the game; we 11 

have been in hearing for -- this is the third week of hearing.  12 

We are going to go next week.  At some point next week, 13 

Respondent is going to start its case-in-chief.   14 

 It would require me to grant a continuance in this case, a 15 

substantial period of time to allow Respondent to analyze the 16 

evidence that has been in the record.  While there may be 17 

evidence in the record, it -- Respondent hasn’t been on notice 18 

of that, that evidence amounts to a violation of the Act, so it 19 

would require an extensive -- a fairly extensive continuance in 20 

this case to allow Respondent to prepare to avoid prejudice. 21 

 Now, you may be aware of the U-Haul case that I heard out 22 

in Las Vegas.  There were extensive -- there were extensive 23 

amendments made during the course of that trial, which I 24 

granted, and what the Board admonished me on, I was not 25 
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granting the amendments, but they admonished and -- admonished 1 

that I hadn’t given Respondent sufficient time to prepare to 2 

address those new allegations, so they extended the continuance 3 

for four months.  I am not going to do that. 4 

 I think that this has come in too late.  Because of the 5 

timing it has come in, not only because of a Jefferson Chemical 6 

problem with respect to -- General Counsel -- if General 7 

Counsel wants to issue a further Complaint in this case, I 8 

don’t think you are limited by Jefferson Chemical in view of my 9 

ruling, precluding you from amending the Complaint at this 10 

time, and that will be my ruling.   11 

 I am going to deny the request to amend. 12 

 MR. HIGH:  Thank you. 13 

 MR. GIANNOPOULOS:  May I have the written motion admitted 14 

into the record? 15 

 JUDGE McCARRICK:  It will be admitted, yeah. 16 

 MR. GIANNOPOULOS:  Okay. 17 

 JUDGE McCARRICK:  Yeah, I assume there is no amendment -- 18 

objection to the receipt of the Amendment itself, the written 19 

document, Mr. High? 20 

 MR. HIGH:  What? 21 

 JUDGE McCARRICK:  You have no objection to the document 22 

being received? 23 

 MR. HIGH:  No objection. 24 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 25 
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 JUDGE McCARRICK:  All right. 1 

(General Counsel's Exhibit No. 157, received into evidence.) 2 

 MR. GIANNOPOULOS:  And that is all for my -- 3 

 JUDGE McCARRICK:  Okay.  And Mr. Dazhan is present? 4 

 MR. GIANNOPOULOS:  Yes, he is. 5 

 JUDGE McCARRICK:  And are you ready to continue your 6 

examination? 7 

 MR. HIGH:  I am.  Just two minutes.  Let me just make a 8 

note here, and then I will be ready. 9 

 JUDGE McCARRICK:  All right. 10 

 Let’s go off the record while you do that. 11 

[Off the record] 12 

 JUDGE McCARRICK:  Back on the record. 13 

 Okay, Mr. High, go ahead, sir. 14 

 MR. HIGH:  Thank you, Your Honor. 15 

 JUDGE McCARRICK:  Let me just remind Mr. Dazhan, that you 16 

are still under oath. 17 

 THE WITNESS:  Okay.  18 

Whereupon, 19 

RAYMOND DAZHAN, 20 

having been previously sworn, was recalled as a witness herein, 21 

and was further examined and testified, as follows: 22 

CONTINUING CROSS EXAMINATION 23 

Q BY MR. HIGH:  Good morning, Mr. Dazhan. 24 

A Good morning. 25 
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Q All right.  Now, Mr. Dazhan, when we broke yesterday, we 1 

were talking about a meeting that you said happened in October 2 

of 2011 with a -- the consultant called Scotty; do you remember 3 

that? 4 

A Okay, yes. 5 

Q And we had just finished talking about what you said to 6 

Chris Proctor and what Chris Proctor said back to you, so let’s 7 

pick up with where we left off yesterday. 8 

 Now, who do you recall being present at this meeting, the 9 

drivers?  You named some names yesterday.  Which drivers do you 10 

recall being at this meeting? 11 

A Ted Schneider, Albert Lujan, Mike Larranaga, Gus -- I 12 

don’t know his last name, Gonzales.  Who else?  I think some of 13 

the Lube Drivers were there like Anthony and Mark. 14 

Q And what is it that lets you recall the names of the 15 

people who were at this particular meeting? 16 

A Because the -- they -- those people had spoke out, like 17 

Albert had spoke out, Mike spoke out, Gus spoke out, and Mark 18 

is a -- I remember coming in and seeing Mark and just like -- 19 

like Ted and all of them. 20 

Q All right, so you are fairly comfortable then with your 21 

memory that these people were at this meeting with the 22 

consultant, Scotty? 23 

A Yes. 24 

Q Okay.  All right, now, you also said that there was some 25 
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discussion about union pension.  Was it union pensions or just 1 

pensions? 2 

A Union pension. 3 

Q All right, and that was Scotty talking, I guess, is that 4 

right? 5 

A Yes. 6 

Q All right, and what do you recall him saying about 7 

pensions? 8 

A That the pensions weren’t any good.  9 

Q All right, and did I understand you correctly, that he  10 

was talking about his own pension from the what -- was it 11 

Teamsters’ pension that he had? 12 

A He had gave a comment about his own pension, and just 13 

pension, in general, I guess, on just as a whole, I guess.  I 14 

don’t know. 15 

Q All right, did he tell you from where he was getting this 16 

pension? 17 

A From -- I can’t remember. 18 

Q Was it from a union? 19 

A Yes. 20 

Q And did something bad happen to his pension? 21 

A I remember him saying something bad -- you know, he was 22 

really upset. 23 

Q All right, tell me, as best as you can recall, what the 24 

words Scotty spoke about pensions. 25 
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A That he was getting the amount of pension that he was 1 

supposed to be getting.  I think that is what -- 2 

Q Okay, now, is that just your summary of what he said, or 3 

are those the words that he spoke? 4 

A I guess that is my summary, what I think that -- 5 

Q Okay, and do you recall the actual words that Scotty 6 

spoke? 7 

A No. 8 

Q Okay.  Anything else about pensions that you can recall 9 

Scotty saying? 10 

A No. 11 

Q All right.  Any other issues you can recall being 12 

addressed by Scotty in this meeting? 13 

A He said that we were lucky to have our jobs. 14 

Q Okay. 15 

A That there was people back on the East Coast that would be 16 

lining up for our jobs.  Mike said -- at that time, you know, 17 

Mike had said, you know, “Go get them then.” 18 

Q Who is Mike? 19 

A A driver. 20 

Q Do you know his last name? 21 

A Larranaga. 22 

Q Okay.  So, there was some give and take between the 23 

drivers and Scotty? 24 

A Yes. 25 
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Q Okay.  Anything said about the 401(k) plan? 1 

A I remember that -- yeah, there was, but I just can’t 2 

remember. 3 

Q Now, did Scotty address collective bargaining and how it 4 

works? 5 

A I don’t remember. 6 

Q Is there any other topics that Scotty addressed that you 7 

can recall for us? 8 

A That I can recall, no. 9 

Q Okay.  And how long would you say that this meeting 10 

lasted? 11 

A Umm, when I was there, I showed up fifteen minutes late.  12 

I would say thirty minutes after I showed up. 13 

Q Okay.  Now, looking in front of you at General Counsel's 14 

Exhibit No. 37. 15 

 I didn’t catch your answer yesterday and I just want to 16 

make sure I have the right understanding. 17 

 Do you see that letter? 18 

 JUDGE McCARRICK:  He is looking for it right now. 19 

 THE WITNESS:  I see it.  I am just reading it. 20 

 JUDGE McCARRICK:  Okay. 21 

 THE WITNESS:  Okay. 22 

Q BY MR. HIGH:  And I think you were asked, did you receive 23 

a similar letter? 24 

A Yes, I did. 25 
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Q Okay. 1 

A But I read it yesterday.  I remembered seeing it yesterday 2 

and I said I remember.  I was just kind of nervous yesterday, 3 

so I was reading it today to remember. 4 

 JUDGE McCARRICK:  You did receive a similar letter? 5 

 THE WITNESS:  Yes. 6 

Q BY MR. HIGH:  Okay.  All right, now, let’s move on to the 7 

conversation you said you had with Simon.  I believe you said 8 

it was at Gallup? 9 

A Simon, yes. 10 

Q How many conversations did you have with Simon? 11 

A Just that -- I think it was just that one time. 12 

Q All right, do you remember when it was? 13 

A It was probably a little bit after -- after the meeting 14 

with Scotty. 15 

Q All right, and I take it you were in Gallup to load? 16 

A Yes. 17 

Q Okay, and where did this conversation take place? 18 

A In front of the Drivers’ Lounge, at the rack -- at the 19 

refinery. 20 

Q All right, and was anyone present other than you and 21 

Simon? 22 

A Pam Scott and Ever and Kevin. 23 

Q So there was a group of people? 24 

A Yes. 25 
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 JUDGE McCARRICK:  When you are talking about Kevin, you 1 

are talking about Mr. Taddy? 2 

 THE WITNESS:  Yes, Kevin Taddy. 3 

 JUDGE McCARRICK:  Thank you. 4 

Q BY MR. HIGH:  Okay, and how did you come to have this 5 

conversation? 6 

A I was standing outside talking to Pam Scott and then he 7 

came outside. 8 

Q He being Simon? 9 

A Yes. 10 

Q Okay, and did he walk up to you or did you just walk up to 11 

him? 12 

A He walked up to me and Pam. 13 

Q Okay.  And the conversation that you described yesterday, 14 

that took place while you and Pam and Simon were standing 15 

together? 16 

A Yes. 17 

Q Okay.  And how long did it last? 18 

A It lasted -- I don’t know.  It seemed like it lasted a 19 

long time; thirty minutes? 20 

Q So you stood there and talked for half an hour? 21 

A It seemed like it.  I mean, I wasn’t watching the clock or 22 

anything. 23 

Q All right, and was anyone else present besides you, Simon, 24 

and Pam? 25 
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A Kevin Taddy and Ever Rodriguez. 1 

Q Okay.  Were all of you present during the entire half 2 

hour? 3 

A Yeah, we were outside talking. 4 

Q Okay. 5 

A Debating I guess, you know, talking about -- 6 

Q Debating; is that the work you said? 7 

A Yeah, they were talking about their side.  We were talking 8 

about, you know, our side. 9 

Q All right, tell me as best as you can recall, the topics 10 

that were discussed in this conversation, or whatever we want 11 

to call it.  What topics were talked about? 12 

A Between me and Simon, the topic was about California, it 13 

was about our raise, it was about the pension.  It was about 14 

the -- the NLRB. 15 

Q Well, what I want to try to get clear, and you said 16 

between me and Simon. 17 

A Right. 18 

Q All right.  Is this a conversation between you and Simon 19 

or is this -- is Kevin Taddy, Ever Rodriguez, and Pam Scott 20 

also there? 21 

A They are also there, but Kevin Taddy and Ever Rodriguez 22 

were talking to Pam, right next to us, and I was talking to 23 

Simon. 24 

Q Okay, and could you hear what Kevin Taddy and Ever 25 
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Rodriguez and Pam were talking about, or were you concentrating 1 

on your conversation? 2 

A I was concentrating on Simon. 3 

Q Okay.  And did the entire conversation that you had with 4 

Simon, did that continue the same way, just you and him, and 5 

these other people having their own conversation? 6 

A Yes. 7 

Q Okay.  And is it still -- is this still the half-hour, the 8 

thirty-minute conversation? 9 

A Yes. 10 

Q All right.  And I take it then that Kevin Taddy and Ever 11 

Rodriguez and Pam had their conversation for a half an hour, 12 

too? 13 

A Yes.  14 

Q Okay.  All right, so just you and Simon then are having 15 

your conversation? 16 

A Yes. 17 

Q All right.  And -- I’m sorry, you were telling me the 18 

topics that were talked about.  Both of you from California, 19 

right? 20 

A Right. 21 

Q Tell me as best as you can recall, the subjects you guys 22 

talked about. 23 

A California, our race, and the NLRB, and -- 24 

Q What about the NLRB?  What about the NLRB? 25 
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A Oh, he was -- Simon was saying that you don’t have to go 1 

to the Teamsters, that they are not going to do anything for 2 

you, that, you know, that they are just going to take your dues 3 

and, you know, that there are other ways of going about it if 4 

you are not happy with the Company, and he was talking about 5 

going through the NLRB. 6 

Q All right, and what did you say back to Simon? 7 

A Just telling him -- he was saying -- he was saying that 8 

and I was coming back at him telling him, “Well, you know, you 9 

guys are over here, you know, doing a campaign, but you guys -- 10 

you guys aren’t telling the truth.  You guys are telling half 11 

of the truth.”  I say, “How come you don’t tell the whole 12 

truth?”  Basically, that type of stuff. 13 

Q So you and Simon were, I guess, debating the issue. 14 

A Yes. 15 

Q Okay, you were expressing your position and he was 16 

expressing the other position? 17 

A Yes. 18 

Q Would you say that was a heated discussion or just a 19 

conversation? 20 

A No, I would say it was a discussion. 21 

Q Okay.  Do you remember any of the words, the actual words 22 

that Simon spoke during this conversation? 23 

A Well -- 24 

Q Other than the summary that you have given me? 25 
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A Yeah, he was saying that -- 1 

 MR. GIANNOPOULOS:  I object to the characterization of 2 

summary, Your Honor.   3 

 He said the words that were spoken.  He asked questions, 4 

and he replied.  Characterizing as a summary in a question is 5 

misleading.  6 

 MR. HIGH:  I will rephrase the question. 7 

Q BY MR. HIGH:  Do you recall any of the exact words Simon 8 

spoke during this conversation? 9 

A Well, yeah, he was talking about the pensions, how they 10 

weren’t -- 11 

 JUDGE McCARRICK:  No, the words he used, sir. 12 

 THE WITNESS:  Oh, the words. 13 

 JUDGE McCARRICK:  Yeah, do you recall the words at this 14 

point in time. 15 

 THE WITNESS:  I don’t understand what your question -- I 16 

mean -- 17 

 JUDGE McCARRICK:  In -- you remember, rather than summary 18 

-- rather than giving your impression of what was said, do you 19 

remember -- do you recall the actual words that were used at 20 

this time by Simon? 21 

 THE WITNESS:  Can I give an example? 22 

 JUDGE McCARRICK:  Yes. 23 

 THE WITNESS:  Well, he said that the pensions weren’t good 24 

anymore, and then I told him, well, because I had found out 25 
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after this incident with Scotty, that the pensions on like the 1 

East Coast were different from the West Coast.  That is what I 2 

remember. 3 

Q BY MR. HIGH:  All right, any other words that Simon spoke 4 

that you can recall of this conversation? 5 

A No. 6 

Q Now, turn if you would to General Counsel's Exhibit No. 7 

97. 8 

[Long pause] 9 

A Okay. 10 

Q Do you have that in front of you? 11 

A Yes. 12 

Q That is your handwriting, is it not? 13 

A Yes. 14 

Q And that is your signature on it? 15 

A Yes. 16 

Q And this is regarding a Kevin Taddy incident in Gallup; 17 

right? 18 

A Yes. 19 

Q Now, how -- tell me, how did it come about that you wrote 20 

this? 21 

A Well, Kevin Taddy kept asking me to about -- to write a 22 

witness statement and then Eric called me and asked me for a 23 

statement. 24 

Q Well, did you write this because of Kevin Taddy asking 25 
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you, or did you write this because Eric Burnham asked you to 1 

write it? 2 

A I wrote it because they kept hassling me. 3 

 JUDGE McCARRICK:  Because, I’m sorry, who? 4 

 THE WITNESS:  I wrote it because they kept asking me for 5 

it. 6 

 JUDGE McCARRICK:  Who kept asking you, sir? 7 

 THE WITNESS:  Kevin and -- Kevin kept asking me, but you 8 

know, Eric asked me for it, too. 9 

 JUDGE McCARRICK:  Okay. 10 

Q BY MR. HIGH:  And Eric Burnham was your supervisor, was he 11 

not? 12 

A Yes. 13 

Q Okay, and did I understand you correctly that you never 14 

talked with Pam Scott about the Kevin Taddy incident? 15 

A No. 16 

Q And did you ever talk with Colleen Redfern about the Kevin 17 

Taddy incident? 18 

A Colleen, no, not that I remember. 19 

Q Well, is it that you didn’t talk to them or that you don’t 20 

remember if you did or not? 21 

A Oh, I’m sorry.  No, I don’t remember if I talked to 22 

Colleen. 23 

Q Okay.  Now, looking at General Counsel's Exhibit No. 97, 24 

where did you get the information to write this? 25 
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A Where did I get the information that I wrote that? 1 

Q All right, let me -- 2 

 MR. GIANNOPOULOS:  Objection. 3 

 JUDGE McCARRICK:  Sustained. 4 

Q BY MR. HIGH:  Okay, if you don’t understand it, just say 5 

you don’t understand it. 6 

A All right, I don’t understand it. 7 

Q Okay.  Yeah, don’t try to answer something you don’t 8 

understand.         9 

 Looking at General Counsel's Exhibit No. 97, the second 10 

sentence says, “From my understanding, Kevin got written up for 11 

verbally assaulting a guard.”   12 

 Do you see that? 13 

A Yeah. 14 

Q Where did you get that information? 15 

A Oh, from Kevin. 16 

Q All right, so do you remember when in relationship to the 17 

incident you got that information?   18 

 This doesn’t have a date on it.  That -- I am trying to 19 

find out when you wrote this. 20 

 Do you remember when you wrote it? 21 

A Two weeks after it happened.  Three weeks after it -- no, 22 

I don’t remember. 23 

Q Okay. 24 

 JUDGE McCARRICK:  I’m sorry, you are saying you don’t 25 
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remember? 1 

 THE WITNESS:  Yeah, I don’t remember. 2 

 JUDGE McCARRICK:  You don’t remember an exact date or you 3 

don’t remember at all in terms of the timeframe. 4 

 THE WITNESS:  I don’t remember the exact date. 5 

 JUDGE McCARRICK:  Fine.  Do you recall whether it was a 6 

day later, a week later, a month later? 7 

 THE WITNESS:  About two weeks later. 8 

 JUDGE McCARRICK:  Okay. 9 

Q BY MR. HIGH:  It was after Kevin Taddy had already been 10 

disciplined, right? 11 

A Yes. 12 

Q Okay.  And did you -- 13 

 MR. GIANNOPOULOS:  I object as to vague, Your Honor.   14 

 There -- with respect to Mr. Taddy’s disciplines, the 15 

record shows that there was an initial discipline -- 16 

 MR. HIGH:  Excuse me, Your Honor, I object -- 17 

 JUDGE McCARRICK:  Hang on. 18 

 MR. HIGH:  -- speaking -- 19 

 JUDGE McCARRICK:  There is an objection. 20 

 MR. GIANNOPOULOS:  Your Honor, may we have the witness 21 

leave the room? 22 

 JUDGE McCARRICK:  Fine. 23 

 Would you step outside for a couple minutes here, Mr. 24 

Dazhan? 25 
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 THE WITNESS:  Yes. 1 

[Whereupon, the witness left the hearing room momentarily at 2 

the request of the Administrative Law Judge.] 3 

 MR. GIANNOPOULOS:  Your Honor, I would object.   4 

 I think the question was vague and misleading with respect 5 

to Mr. Taddy’s disciplines.  There was an initial discipline.  6 

Mr. Taddy asked that if he refused, there would be an 7 

investigation launched.  There was an investigation, then it is 8 

my recollection of the record, that there was period of about a 9 

month and a half, or at least a month, until there was a 10 

written statement in support of the Company’s view, and then 11 

the discipline was upheld. 12 

 So the question of “when did you write this in relation to 13 

the discipline” is misleading.  I don’t want Respondent to 14 

argue that when it says “after the discipline,” that means 15 

after the final decision to discipline as opposed to the first 16 

step -- 17 

 JUDGE McCARRICK:  So, do we have the exhibits in the 18 

record? 19 

 MR. GIANNOPOULOS:  The exhibits are in the record, and the 20 

-- one second, Your Honor, and I will find them. 21 

[Long pause] 22 

 MR. GIANNOPOULOS:  The initial -- I think the initial 23 

discipline is dated 10-26-2011, General Counsel's Exhibit No. 24 

95. 25 
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 JUDGE McCARRICK:  Okay, General Counsel's Exhibit No. 95, 1 

yeah. 2 

 MR. GIANNOPOULOS:  Then -- 3 

 JUDGE McCARRICK:  And then there was an addendum that is 4 

General Counsel's Exhibit No. 96.  Is it the -- it is all here 5 

together in here in the same spot. 6 

 MR. GIANNOPOULOS:  And there was a letter in support of 7 

Respondent’s position that is dated November 25th, 2011, and 8 

that is a month after the discipline -- 9 

 JUDGE McCARRICK:  General Counsel's Exhibit No. 96 is the 10 

addendum to the discipline -- 11 

 MR. GIANNOPOULOS:  Which is not dated. 12 

 JUDGE McCARRICK:  It is undated.  I am not clear what that 13 

date is, but -- 14 

 MR. GIANNOPOULOS:  And -- 15 

 JUDGE McCARRICK:  -- I think for all intents and purposes, 16 

that the effective date of the discipline is October 26th, 17 

2011. 18 

 MR. HIGH:  That is the only discipline taken against him. 19 

 MR. GIANNOPOULOS:  And I -- 20 

 JUDGE McCARRICK:  And I will so find when we are back on 21 

the record. 22 

 MR. GIANNOPOULOS:  Okay, that’s fine.  Thank you.  I just 23 

wanted to make that clear. 24 

 JUDGE McCARRICK:  Okay.  Let’s bring the witness back in 25 
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the room. 1 

[Whereupon, the witness returned to the hearing room to 2 

continue testimony.] 3 

[Long pause] 4 

 JUDGE McCARRICK:  Okay, thank you.  Go ahead and have a 5 

seat again, Mr. Dazhan. 6 

 I think the record is clear that the discipline of Mr. 7 

Taddy is October 26th -- 8 

 THE WITNESS:  Correct. 9 

 JUDGE McCARRICK:  -- 2011, so when we are referring to 10 

discipline of him, that is the proper date. 11 

 THE WITNESS:  Correct. 12 

 JUDGE McCARRICK:  Go ahead, sir. 13 

Q BY MR. HIGH:  So, your recollection, Mr. Dazhan, is that 14 

wrote General Counsel's Exhibit No. 97 a couple weeks after 15 

October 26th, or somewhere thereabouts? 16 

A Yes. 17 

Q Okay.  And after you wrote General Counsel's Exhibit No. 18 

97, then you gave it to Eric Burnham? 19 

A I didn’t directly give it to him.  I just sat it on his 20 

desk.  He wasn’t in the office. 21 

Q Okay, but you put it on his desk in Albuquerque? 22 

A Yes. 23 

Q Okay.  And did you talk with anyone else from Western 24 

Refining about this incident after you put this on Eric 25 
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Burnham’s desk? 1 

A Shawn -- me and Shawn had -- me and Shawn had mentioned it 2 

but, you know, I just can’t recall -- you know, I just don’t 3 

recall exactly -- 4 

Q Well, did you talk with any supervisor -- 5 

A Oh, no. 6 

Q -- or management person of Western Refining after you put 7 

General Counsel's Exhibit No. 97 on Eric Burnham’s desk? 8 

A No. 9 

Q Okay.  All right, now, let’s talk about the -- about the 10 

incident itself.   11 

 You were in Gallup when this incident happened, is that 12 

correct? 13 

A Yes. 14 

Q Do you remember about what time of day or night that it 15 

happened? 16 

A It was early morning, 3:30 in the morning. 17 

Q All right.  And you ere there to load? 18 

A Right, yes. 19 

Q Okay.  And where were you when Kevin Taddy came into the 20 

Drivers’ Room? 21 

A I was right there where it says “Log-In Computer.” 22 

Q All right, let’s -- we will refer now to General Counsel's 23 

Exhibit No. 144.  That is what you are looking at, I take it, 24 

correct? 25 
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A Yes. 1 

Q Okay.  You were by the area where it says “Log-In 2 

Computer?” 3 

A Yes. 4 

Q All right.  Were you logging in? 5 

A Yeah, I had already just logged in. 6 

Q Okay.  Who else was in this room with you? 7 

A Martin.  I don’t know his last name; Martin.  A driver 8 

from -- 9 

Q Martin? 10 

A Yeah, Martin. 11 

Q Okay. 12 

A And then, Shawn. 13 

Q Now, where were they standing? 14 

A Martin was standing by the door. 15 

Q There are several doors here.  Help me -- 16 

A To the left. 17 

 JUDGE McCARRICK:  The door into the Drivers’ Room? 18 

 THE WITNESS:  Yes. 19 

Q BY MR. HIGH:  All right.  Okay that’s where Martin was 20 

standing? 21 

A Yes. 22 

Q Okay, and where was Shawn? 23 

A He was standing to the right of me towards -- where it 24 

says “BOL,” like -- 25 
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Q Okay.  Shawn was over there? 1 

A Right. 2 

Q Okay.  Anyone else there? 3 

A Leo was an -- Leo was Plant Operator -- where it says 4 

“Plant Operator” -- 5 

Q Okay. 6 

A He was right there. 7 

Q Okay, any other people in the area where it says “Log-In 8 

Computer,” other than Martin and Shawn? 9 

A Not that I remember. 10 

Q Okay.  Was there anyone in the Drivers’ Room? 11 

A Not that I remember. 12 

Q Okay.  Now, if -- were you -- did you say that you had 13 

already logged in, or were in the process of logging in? 14 

A I don’t remember. 15 

Q How long does it take you to log in?  When you walk into 16 

this room to log in, how long does it take you to put your 17 

information in and -- 18 

A About a minute. 19 

Q Okay, and -- and once you do that, what do you do? 20 

A You go to the Drivers’ Room to look into the window to see 21 

if there is anybody out there, what rack -- what lane you can 22 

take. 23 

Q Okay. 24 

A Or use. 25 
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Q Okay, and where was Kevin Taddy during this time?  You 1 

didn’t mention him being in this room. 2 

A He was outside. 3 

Q Did you -- all right, did you guys convoy out from 4 

Albuquerque? 5 

A Yes. 6 

Q So -- I mean, were you driving together? 7 

A Yes. 8 

Q Okay.  How many of you were driving together?  Just you 9 

and Kevin? 10 

A Yes. 11 

Q Okay.  So you got to the Gallup refinery about the same 12 

time. 13 

A Yes. 14 

Q All right, so you are inside and Kevin is outside. 15 

A Yes. 16 

Q All right, and where were you when Kevin came into the 17 

building? 18 

A I was looking north -- I was at the Log-In Computer. 19 

Q All right, you were still at the area that you told me 20 

about? 21 

A Yes. 22 

Q Okay.  When Kevin came in, where did he go? 23 

A He -- 24 

Q Did he stay in that same area? 25 
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A Yeah, yes.  He -- yes. 1 

Q All right.  Now, you said that there was some conversation 2 

between him and someone.   3 

 When Kevin entered the building, tell me, as best as you 4 

can recall, the words he spoke. 5 

A He came in and said, “These freaking guys need to get 6 

their head out of their ass.” 7 

Q Okay, was he speaking to someone or speaking to the room, 8 

or what did you -- you were there, right? 9 

A Yes. 10 

Q All right.  Was it directed to you? 11 

A No. 12 

Q Who was it directed to? 13 

 MR. GIANNOPOULOS:  Objection, calls for speculation. 14 

 JUDGE McCARRICK:  Overruled. 15 

 If you know. 16 

 THE WITNESS:  I got the impression it wasn’t to anybody.  17 

It was just venting.  It was just talking. 18 

Q BY MR. HIGH:  All right, but the only people in that room 19 

now were you, Shawn Hale, and Martin. 20 

A Yes. 21 

Q Did it appear to you that he was directing it to one of 22 

those individuals? 23 

 MR. GIANNOPOULOS:  Objection; asked and answered. 24 

 JUDGE McCARRICK:  Sustained. 25 
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Q BY MR. HIGH:  Have you told me, as best as you can recall, 1 

the  exact words that Kevin Taddy spoke? 2 

A Those were the exact words. 3 

Q All right, any other words that he spoke? 4 

A Not that I can recall. 5 

Q At any time, did he use the word “pussies?” 6 

A No, I would remember that word. 7 

 JUDGE McCARRICK:  I’m sorry, I didn’t hear the response, 8 

sir. 9 

 THE WITNESS:  I don’t remember him using the word. 10 

 JUDGE McCARRICK:  Thank you. 11 

Q BY MR. HIGH:  All right, and so he entered and spoke this, 12 

and then what did he do?        13 

A He was pacing back and forth.  You know, kind of like in a 14 

circle. 15 

 JUDGE McCARRICK:  In this Log-In Room? 16 

 THE WITNESS:  Yes. 17 

 JUDGE McCARRICK:  Okay. 18 

Q BY MR. HIGH:  Did he appear to be hyper or something?  You 19 

said “pacing.”  What does that mean? 20 

A When he came in -- you know, pacing, like going, like from 21 

one side to the other side. 22 

Q Okay.   23 

 JUDGE McCARRICK:  Now, as I understand it, this room is 24 

not very big. 25 
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 THE WITNESS:  No. 1 

 JUDGE McCARRICK:  It is not much bigger than the cubicle 2 

you are seated in right now, correct? 3 

 THE WITNESS:  It is a little bit bigger.  I would say -- 4 

do you want me to -- 5 

 JUDGE McCARRICK:  Yes. 6 

 THE WITNESS:  I would say it is from this -- 7 

 JUDGE McCARRICK:  From the bench to the far wall? 8 

 THE WITNESS:  Yes. 9 

 JUDGE McCARRICK:  Where the door is? 10 

 THE WITNESS:  Yes. 11 

 JUDGE McCARRICK:  So that is approximately eight to ten 12 

feet. 13 

 THE WITNESS:  Yes. 14 

Q BY MR. HIGH:  Right. 15 

 JUDGE McCARRICK:  And how wide?  From the back wall to 16 

where? 17 

 THE WITNESS:  To like -- 18 

 JUDGE McCARRICK:  Six feet, perhaps? 19 

 THE WITNESS:  [No audible response.] 20 

 JUDGE McCARRICK:  That is close. 21 

Q BY MR. HIGH:  Okay, and how long did this pacing go -- 22 

last? 23 

A It was just a quick pace. 24 

Q All right.  Then where did he go? 25 
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A He went to the Drivers’ Room. 1 

Q All right.  Did he speak any other words while he was 2 

pacing? 3 

A Well, while he was pacing, he said those words. 4 

Q Okay, did he just say them once? 5 

A Yes. 6 

Q Okay.  And then he went to the area marked Drivers’ Room, 7 

on General Counsel's Exhibit No. 144? 8 

A Yes.  Yes. 9 

Q All right, and where were you when Kevin Taddy went to the 10 

Drivers’ Room? 11 

A I went to sit down at the table. 12 

Q All right, so you also left this room and went to the 13 

Drivers’ Room, and which table did you sit down at? 14 

A It was the first table to the right on the bottom, on the 15 

south. 16 

Q All right, and I am going to point to it.  Is that the one 17 

that I am pointing to right here? 18 

A Yes. 19 

Q Okay. 20 

 JUDGE McCARRICK:  That is the one nearest the coffee 21 

machine? 22 

 THE WITNESS:  Yes. 23 

 JUDGE McCARRICK:  Okay. 24 

Q BY MR. HIGH:  Now, was anyone else in the Drivers’ Room at 25 
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the point that you entered it? 1 

A Martin. 2 

Q All right, where was Martin? 3 

A He was sitting -- when I sat down -- I remember when I sat 4 

down, he was sitting next to me. 5 

Q All right, so Martin had since left the other room, went 6 

into the Drivers’ Room, and had sat down at that table. 7 

A Yes. 8 

Q Okay, and you went to sit down at the same table with 9 

Martin? 10 

A Yes. 11 

Q All right.  Anyone else in the Drivers’ Room? 12 

A Not that I can remember. 13 

Q All right.  Now, did Kevin Taddy enter the Drivers’ Room 14 

before or after you? 15 

A I don’t remember. 16 

Q Okay.  Where was Shawn that -- you said that Shawn Hale 17 

was in this room earlier, right? 18 

A Yes. 19 

Q Where was he?  At the time that you sat down at this 20 

table, where -- what happened to Shawn Hale? 21 

A I don’t remember. 22 

Q Okay.  Do you remember seeing him in the Drivers’ Room at 23 

all? 24 

A I don’t remember. 25 
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Q Okay.  While -- but a some point, Kevin Taddy ripped 1 

something off of the bulletin board; is that right? 2 

A Yes. 3 

Q Where were you at the time that happened? 4 

A Sitting down. 5 

Q Pardon? 6 

A Sitting down in the same spot. 7 

Q Oh, you were sitting at this table -- 8 

A Yes. 9 

Q -- with Martin? 10 

A Yes. 11 

Q Okay.  Kevin Taddy walks into the room and rips this 12 

poster off of the bulletin board. 13 

A Yes. 14 

Q Okay.  Did it tear?  Did you hear it tear? 15 

A Yes. 16 

Q Was there anyone in that room at the time Kevin Taddy 17 

ripped the poster, other than Kevin Taddy, you, and Martin, 18 

that you can recall? 19 

A No. 20 

Q Okay. 21 

 JUDGE McCARRICK:  No, you don’t know, or no, you can’t 22 

recall. 23 

 THE WITNESS:  No, I can’t recall. 24 

Q BY MR. HIGH:  Now, at some point, a security guard came 25 
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in, right? 1 

A Yes. 2 

Q You know about when the security guard came in?  About how 3 

long after Kevin Taddy had ripped the poster did the security 4 

guard come in? 5 

A When he ripped it. 6 

Q I’m sorry? 7 

A When he ripped it. 8 

Q Those events happened about the same time? 9 

A Yes. 10 

Q All right, and did you hear the security guard say 11 

anything? 12 

A Yes, he asked Kevin Taddy to leave; well, to sit in his 13 

truck. 14 

Q Okay. 15 

A To wait in his truck. 16 

Q All right, did you hear Kevin Taddy say anything back to 17 

him? 18 

A I don’t -- no, I don’t -- no. 19 

Q Okay, and you were -- when the security guard was talking 20 

to Kevin Taddy, you and Martin were still sitting at the table, 21 

right? 22 

A Yes. 23 

Q All right, and Kevin Taddy then left and went and got in 24 

his truck, right? 25 
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A Yes. 1 

Q What did you do? 2 

A Got up and went to go load. 3 

Q Okay, so you got up and left? 4 

A Yeah. 5 

[Long pause] 6 

Q Now, what year were you hired, Mr. Dazhan?  2009? 7 

A Yes. 8 

Q Okay, so you have been there -- almost going on three 9 

years, is that right? 10 

A Yes. 11 

Q During the time that you have been there, have you gotten 12 

wage increases? 13 

A Yes. 14 

Q Had you gotten any wage increases prior to September of 15 

2011? 16 

A Yes. 17 

[Long pause] 18 

Q All right, now, the next thing I want to cover with you, 19 

Mr. Dazhan, is a meeting that you told us about in Eric 20 

Burnham’s office, and I believe you said it was in December of 21 

2011. 22 

 You and -- I believe it was you, Ever Rodriguez, in Eric 23 

Burnham’s office, correct? 24 

A Yes. 25 
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Q How do you remember it was in December? 1 

A I don’t remember. 2 

Q Okay.  And you and Ever Rodriguez went to Eric Burnham to 3 

try to get information, if I understand you correctly. 4 

A [Laughing]  Yes. 5 

Q You -- what kind of information are we trying to get?  I 6 

mean, just secret stuff?  What -- I mean, what did you want to 7 

know? 8 

A Yeah, secret important stuff. 9 

Q But you were pumping him for information, I take it? 10 

A Well, to me, it was joking around, just messing with him, 11 

yeah. 12 

Q Okay, but -- so I take it, it was a cordial relaxed kind 13 

of meeting? 14 

A You know, it wasn’t a meeting.  It was just going in there 15 

and just busting his balls.  You know, just going in there and 16 

messing with him. 17 

Q When you say “messing with him,” does that mean cutting 18 

up, joking around? 19 

A Yeah, I was joking around. 20 

Q All right, and hoping you could find out something that 21 

you didn’t already know? 22 

A Yeah. 23 

Q Okay.   24 

 MR. HIGH:  That’s all I have, Your Honor.  Thank you. 25 
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 JUDGE McCARRICK:  Thank you.  1 

 Hang on, sir. 2 

 Any redirect? 3 

 MR. GIANNOPOULOS:  I have just got a few questions. 4 

 MR. HIGH:  Oh, let me also at this time, Your Honor, if I 5 

may, return to Counsel for the Acting General Counsel, the 6 

Jencks affidavit, fifteen pages. 7 

 MR. GIANNOPOULOS:  Thank you. 8 

 JUDGE McCARRICK:  The record will so reflect. 9 

REDIRECT EXAMINATION 10 

Q BY MR. GIANNOPOULOS:  I think this raised a few questions, 11 

a few follow-up questions. 12 

 Mr. High was asking you about going in to talk to Eric 13 

Burnham and you said you were going in to “bust his balls to 14 

find out some super secret information.”  About what?  About 15 

what time you are going to start tomorrow?  What kind of 16 

information did you want to find out about? 17 

A About the -- about how the -- about what the Company 18 

thought about us organizing. 19 

Q Okay.  For the Union? 20 

A Yes. 21 

Q All right.  And Mr. High asked you about wage increases 22 

prior to 2011, prior to September 2011.   23 

 After -- when you started work, was there a period of time 24 

that you had a training period? 25 
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A Yes. 1 

Q All right, and after you finished your training period, 2 

did you get a wage increase then?  Did your wage go up, if you 3 

remember? 4 

A I don’t remember. 5 

Q Okay.  You said yesterday, and I will take you back to 6 

your testimony yesterday, Mr. High asked you about a meeting 7 

that you had recorded, and that I believe your testimony was 8 

that you accidentally erased it.  Do you remember that? 9 

A Yes. 10 

Q How did it come about that this was - that this recording 11 

was erased? 12 

A I ad recoded other, recorded other, I don’t know,  13 

recorded other stuff, and I was trying to downsize, I guess, so 14 

I could just play the recording. 15 

 JUDGE McCARRICK:  You are trying to erase some of the 16 

other separate recordings? 17 

 THE WITNESS:  Some of the other recordings that I had 18 

recorded at work. 19 

 JUDGE McCARRICK:  And you were trying to erase some of 20 

them? 21 

 THE WITNESS:  Yes. 22 

Q BY MR. GIANNOPOULOS:  Okay, and -- 23 

 JUDGE McCARRICK:  When I say “some,” selected separate 24 

recordings: 25 
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 THE WITNESS:  Yes. 1 

 JUDGE McCARRICK:  Okay. 2 

Q BY MR. GIANNOPOULOS:  This discussion with Simon that you 3 

-- that Mr. High asked you about where you said you were having 4 

a discussion with Simon in Gallup, and then Pam Scott and Kevin 5 

Taddy were there having another discussion.  Mr. High asked you 6 

the topics that you were talking to Simon about, and you said a 7 

variety of things.  Was the Union one of the topics? 8 

A Yes. 9 

Q All right, and were you on work time during this 10 

discussion? 11 

A Yes. 12 

Q Okay, and was Kevin on work time during this -- if you 13 

know? 14 

A Yes. 15 

Q And if you know, was Ever on work time? 16 

A Yes. 17 

Q Okay.  How long have you known Kevin Taddy? 18 

A Since I started. 19 

Q And from the period of time that you started up until 20 

today, have you heard Kevin Taddy use the “F-word?” 21 

A No.  He says “freaking” and “fudge.” 22 

Q Okay.  The log-in computers that are on the map -- do you 23 

have the map of the Drivers’ Room? 24 

A Yes. 25 
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 JUDGE McCARRICK:  Exhibit 44? 1 

 MR. GIANNOPOULOS:  Yes. 2 

 THE WITNESS:  Yes. 3 

 JUDGE McCARRICK:  Thank you. 4 

Q BY MR. GIANNOPOULOS:  The log-in computers that are there, 5 

how many computers are there? 6 

A Two. 7 

Q And -- okay, do they both work? 8 

A Yes. 9 

Q Okay. 10 

 JUDGE McCARRICK:  The computers, they may be used at the 11 

same time? 12 

 THE WITNESS:  Yes. 13 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor. 14 

 JUDGE McCARRICK:  Anything further, Mr. High? 15 

 MR. HIGH:  Nothing further, Your Honor. 16 

 JUDGE McCARRICK:  All right, Mr. Dazhan, thank you very 17 

much.   18 

 You can -- you are free to go -- step down. 19 

 THE WITNESS:  Thank you. 20 

[Witness excused.] 21 

 JUDGE McCARRICK:  All right, let’s go off the record, Mr. 22 

Stephens. 23 

[Off the record] 24 

 JUDGE McCARRICK:  Okay, Mr. Stephens?   25 
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 Back on the record. 1 

 All right, who do you call as your next witness? 2 

 MS. ALONSO:  Ever Rodriguez. 3 

 JUDGE McCARRICK:  All right, Mr. Rodriguez, if you will 4 

raise your right hand. 5 

Whereupon, 6 

EVER RODRIGUEZ, 7 

having been sworn, was called as a witness herein, and was 8 

examined and testified, as follows: 9 

 JUDGE McCARRICK:  Please be seated, sir. 10 

 Mr. Rodriguez, will you please state your name for the 11 

record? 12 

 THE WITNESS:  Ever Rodriguez. 13 

 JUDGE McCARRICK:  And, sir, how do you spell your first 14 

name? 15 

 THE WITNESS:  E-v-e-r. 16 

 JUDGE McCARRICK:  Thank you. 17 

 Ms. Alonso? 18 

 MS. ALONSO:  Thank you. 19 

DIRECT EXAMINATION 20 

Q BY MS. ALONSO:  Ever, do you remember testifying about 21 

attending a town hall meeting hosted by Western Refining in 22 

2011, in your past testimony? 23 

A Yes, I do. 24 

Q How many town hall meetings does Western Refining host in 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

1805 

a year? 1 

A Once a year. 2 

Q Did you record the town hall meeting when you attended it? 3 

A Yes, I did. 4 

Q What time did you attend the town hall meeting? 5 

A This was sometime in the afternoon. 6 

Q Excuse me? 7 

A Sometime in the afternoon. 8 

Q Okay.  Was there a morning session? 9 

A Yes, there was two meetings that day. 10 

Q Okay.  What type of recorder did you use? 11 

A Just some kind of little digital recorder that I was 12 

loaned. 13 

Q Okay, and whose recorder was it? 14 

A It was Kevin Taddy’s. 15 

Q When did Kevin Taddy give you the recorder? 16 

A He gave it to me between half an hour -- I don’t know, 17 

between fifteen and a half an hour before the meeting. 18 

Q Okay, was that on the day of the meeting? 19 

A Yeah, on the day of the meeting. 20 

Q Okay, and where were you when Kevin Taddy gave you the 21 

recorder? 22 

A This was outside in the parking lot at the wholesale yard. 23 

Q All right, and did Kevin Taddy show you how to operate the 24 

recorder? 25 
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A Yes, he did.  He was showing me how to push the buttons on 1 

how to record. 2 

Q When did you turn the recorder on? 3 

A This was about fifteen minutes prior to the meeting. 4 

Q And where were you when you turned on the recorder? 5 

A This was outside my vehicle. 6 

Q Okay, and where did you put the recorder once you turned 7 

it on? 8 

A In my right -- right front pocket. 9 

Q And what did you do after you turned it on? 10 

A I turned it on and then I walked in the building. 11 

[Long pause] 12 

Q All right, Ever, I am going to play to you what has been 13 

marked as General Counsel's Exhibit No. 138, and I am going to 14 

begin at the very beginning, so at zero. 15 

[Whereupon, a recording was played.] 16 

Q All right, I paused the recording at 43 seconds.  Did you 17 

recognize that voice? 18 

A Yes.  There was two of us there.  It was myself and Ted 19 

Schneider. 20 

Q Okay, and how long have you known Ted Schneider? 21 

A Since, I don’t know, maybe five or six years. 22 

Q Okay, so you have had the opportunity to speak with him in 23 

the past? 24 

A Oh, plenty. 25 
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Q Okay, and whereabouts were you when you were talking to 1 

Ted? 2 

A This was downstairs, right here by the break room, in the 3 

hallway. 4 

 MR. HIGH:  Your Honor, is this being transcribed?  Will 5 

this be part of the transcript?  Is it picking up the recording 6 

so that what was actually said will be in the transcript? 7 

 JUDGE McCARRICK:  I don’t -- I don’t know. 8 

 MR. HIGH:  I couldn’t understand it, so that is why I want 9 

to make sure. 10 

 JUDGE McCARRICK:  No, I am not really -- 11 

 MR. HIGH:  Because I am not sure what good -- I am not 12 

sure if this is being offered or not being offered or what. 13 

 JUDGE McCARRICK:  I assume that it still authenticates -- 14 

I assume this is simply so the witness can hear what is on 15 

here, so he can authenticate what is on the tape. 16 

 MS. ALONSO:  That's correct, Your Honor, so here, we are 17 

not offering -- we are not going to -- there haven’t been any 18 

statements that we are wishing to admit or to rely on, but here 19 

it is the purpose of the witness identifying the chain of 20 

custody, the point that he had this tape -- 21 

 JUDGE McCARRICK:  Right. 22 

 MR. HIGH:  Well, this doesn’t have to do with the chain of 23 

custody.  That is why I am curious what we are doing. 24 

 MS. ALONSO:  Well, Your Honor, it does go to the chain of 25 
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custody.  I mean, here the witness has identified that this is 1 

the recording that he made and throughout his testimony, he 2 

will identify what he did with the recorder and how he treated 3 

the recording itself. 4 

 JUDGE McCARRICK:  And so he can identify what -- whether 5 

this is, indeed, the recording he made.  He has to, you know -- 6 

for the record, he has to hear what is on there for him to 7 

identify that this is, indeed, the recording that he made.  8 

 I am not sure we have to listen -- I don’t want to listen 9 

to the whole thing obviously, but sufficient for him to -- to 10 

identify that this is indeed part of the recording that he 11 

made. 12 

 MS. ALONSO:  Right, Your Honor, and in addition to playing 13 

just snippets at the beginning, the witness will identify that 14 

this is the recording that he had throughout the meeting, and 15 

then he will identify key portions of the recording that we 16 

will rely on. 17 

 JUDGE McCARRICK:  All right. 18 

 MS. ALONSO:  Okay. 19 

 MR. HIGH:  Well, are those key portions going to be in the 20 

transcript; that is my question. 21 

 JUDGE McCARRICK:  When you are referring to the key 22 

portions, are you talking about General Counsel's Exhibit No. 23 

138? 24 

 MS. ALONSO:  That's right, Your Honor. 25 
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 JUDGE McCARRICK:  All right. 1 

 Go ahead. 2 

Q BY MS. ALONSO:  Okay, Ever, I am now going to play for you 3 

a portion of the recording from a minute 47 seconds, and I want 4 

you to listen to that. 5 

 MR. HIGH:  Excuse me, before you play that, Your Honor.  6 

We are going to need this in the transcript, but the only thing 7 

we have, so far, is in General Counsel's Exhibit No. 139.  It 8 

is the typed portion. 9 

 JUDGE McCARRICK:  Uh-huh. 10 

 MR. HIGH:  So what they are going to play is not yet in 11 

evidence. 12 

 JUDGE McCARRICK:  I understand, and General Counsel is not 13 

offering it for evidence.  General Counsel is simply offering 14 

it so that the witness can identify that this is the recording 15 

that he made.  It is not being offered for any substantive 16 

purposes at this point. 17 

 MR. HIGH:  Okay, all right. 18 

 JUDGE McCARRICK:  At least -- as I understand it, that is 19 

General Counsel's position. 20 

 The only substantive portion of General Counsel's Exhibit 21 

No. -- I’m sorry, is it 138, the tape itself? 22 

 MS. ALONSO:  It is. 23 

 JUDGE McCARRICK:  The only substantive portion of General 24 

Counsel's Exhibit No. 138 that the General Counsel is offering 25 
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is 139, that has been transcribed. 1 

 MR. HIGH:  But -- 2 

 JUDGE McCARRICK:  The rest of it, I -- you know, if you 3 

want to offer something else, you are welcome to do so, and you 4 

are going to have to authenticate it.  5 

 MR. HIGH:  I understand, but Counsel is being specific 6 

with the minutes that she plays, so I assume there is a reason 7 

for that, other than identification of the tape.  So -- 8 

 MS. ALONSO:  But, Your Honor -- 9 

 MR. HIGH:  -- with that understanding, that’s fine. 10 

 MS. ALONSO:  The General Counsel is offering that to 11 

establish that this is the recording that Mr. Ever -- Mr. 12 

Rodriguez made of the meeting.   13 

 JUDGE McCARRICK:  I think it is only for authentication 14 

purposes. 15 

 MS. ALONSO:  That's correct. 16 

 JUDGE McCARRICK:  And since everyone will have a copy of 17 

that, they will be able to listen to it if they need to, for 18 

some -- if there is some argument that is made, but I think 19 

this is simply for authentication. 20 

 The only argument it would go to would be for 21 

authentication purposes. 22 

 MR. HIGH:  That’s fine. 23 

 JUDGE McCARRICK:  Go ahead. 24 

 MS. ALONSO:  And now the recording -- the closest I can 25 
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get it on this program is a minute and 44 seconds, so I am 1 

going to play from a minute and 44 seconds. 2 

Q BY MS. ALONSO:  Mr. Rodriguez, I want you to listen to 3 

this, please. 4 

[Whereupon, a portion of the recording was played in the 5 

hearing room.] 6 

Q BY MS. ALONSO:  I paused the recording at a minute and 59 7 

seconds.   8 

 Do you recognize that voice? 9 

A Yes, that is William Dean Perry on there. 10 

Q Okay, and how long have you known Dean Perry? 11 

A Between three, four years, or so. 12 

Q Okay.  Now, where are you when you are having that 13 

conversation with Dean? 14 

A Dean -- this was -- I think this one is still on the way 15 

up -- walking up to the office, to where we were going to have 16 

the meeting part. 17 

Q Okay.   18 

 Okay, I am now going to play the recording from 3 minutes 19 

and 15 seconds, and I want you to identify the voice once you 20 

have heard it, after I pause it, though. 21 

[Whereupon, a portion of the recording was played in the 22 

hearing room.] 23 

Q BY MS. ALONSO:  Okay, I have paused the recording at 3 24 

minutes and 33 seconds. 25 
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 Okay, do you recognize what that individual said, at the 1 

end? 2 

 JUDGE McCARRICK:  Repeat that again, please. 3 

 MS. ALONSO:  Okay.  Okay, so I am replaying it from 3 4 

minutes and 14 seconds. 5 

[Whereupon, a portion of the recording was replayed in the 6 

hearing room.] 7 

 MS. ALONSO:  Okay, I paused it at 3 minutes and 22 8 

seconds. 9 

Q BY MS. ALONSO:  Did you hear your voice? 10 

A Yes, I was on there. 11 

Q What did you say? 12 

A Something about he gave you the wrong one, or something. 13 

Q And that is your voice? 14 

A That is my voice, yes. 15 

Q Okay, I am going to play it again from 3 minutes and 22 16 

seconds.  Let me know if you hear your voice again, after I 17 

have paused it. 18 

[Whereupon, a portion of the recording was played in the 19 

hearing room.] 20 

Q BY MS. ALONSO:  Okay, I have paused it at 3 minutes and 34 21 

seconds.   22 

 Did you hear your voice again? 23 

A I think I was on there again.  Yeah.  Yeah. 24 

Q Okay.  Do -- did you hear what you said? 25 
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A Yeah, I am still going back about something about the 1 

wrong one. 2 

Q Okay.  And where were you at that -- at that point? 3 

A I think this was -- well, it was upstairs at the  -- where 4 

we were going to have the meeting.  This was in the -- it is 5 

upstairs.  I guess it is a Sales something -- Associate -- 6 

Q Like an office upstairs? 7 

A Yeah, uh-huh. 8 

Q And that is upstairs at -- 9 

A Yeah, uh-huh. 10 

Q -- Western offices in Albuquerque? 11 

A Yeah, this is in the Western building, up at  -- up in the 12 

upstairs. 13 

Q Okay.   I am now going to play for you a portion of the 14 

recording beginning at 7 minutes and 59 seconds.  I want you to 15 

listen to this. 16 

[Whereupon, a portion of the recording was played in the 17 

hearing room.] 18 

Q BY MS. ALONSO:  Okay, I have paused the recording at 8 19 

minutes and 28 seconds. 20 

 Did you recognize that voice? 21 

A Yes, I did. 22 

Q Whose voice is that? 23 

A This is Mr. Kevin Goode. 24 

 JUDGE McCARRICK:  And you will stipulate to that? 25 
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Q BY MS. ALONSO:  And where were you when you were recording 1 

Mr. Goode’s voice? 2 

A This was upstairs again, at the -- in the facility at the 3 

Western office upstairs. 4 

Q All right, and I am now going to play a portion from -- 5 

beginning at 9 minutes and 44 seconds. 6 

[Whereupon, a portion of the recording was played in the 7 

hearing room.] 8 

Q BY MS. ALONSO:  Okay, I paused it at 9 minutes and 54 9 

seconds.   10 

 Did you recognize that voice? 11 

A Yes, I believe that is Ms. Pamela Scott. 12 

Q Okay, and I am going to fast forward to 12 minutes and 22 13 

seconds. 14 

 Okay. 15 

[Whereupon, a portion of the recording was played in the 16 

hearing room.] 17 

Q BY MS. ALONSO:  Do you recognize -- 18 

 JUDGE McCARRICK:  I believe that that is self-19 

authenticating. 20 

 MS. ALONSO:  Okay, I paused now at 12 minutes and 47 21 

seconds. 22 

Q BY MS. ALONSO:  Did you recognize that voice? 23 

A Yes. 24 

Q Okay, and was that at the beginning of the meeting? 25 
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A Yes, it was. 1 

Q Okay.  Did you return the recorder off at any point during 2 

the meeting? 3 

A No. 4 

Q Did you remain seated during the entire meeting? 5 

A Yes, I did. 6 

Q Did you, at any point, walk out ? 7 

A No. 8 

Q And whose voice was that? 9 

A Mr. Kevin Goode’s. 10 

Q Now, I am going to play 1 hour and 23 minutes and 33 11 

seconds, or begin playing at that time. 12 

 And, I am going -- I going to play a portion of the 13 

recording from an hour, 23 minutes and 33 seconds, to an hour, 14 

26 minutes and 10 seconds. 15 

 I am going to hand you what has been marked as General 16 

Counsel's Exhibit No. 139, and as I play the recording, I want 17 

you to follow along with this transcript that I am going to 18 

hand to you. 19 

[Whereupon, a portion of the recording was played in the 20 

hearing room.] 21 

Q BY MS. ALONSO:  Okay, did you recognize that voice? 22 

A Ms. Pamela Scott. 23 

Q Okay, and that was stopped at a minute 22 -- an hour, 22 24 

minutes and 50 seconds. 25 
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 Okay, I am going to continue to play the recording. 1 

[Whereupon, a portion of the recording was played in the 2 

hearing room.] 3 

Q BY MS. ALONSO:  Okay, so I am now going to begin playing 4 

at -- okay, I am now going to begin playing at an hour, 23 5 

minutes, and 33 seconds.   6 

 So, now, that is what we have the transcript of, so go 7 

ahead and follow along. 8 

A Okay. 9 

[Whereupon, a portion of the recording was played in the 10 

hearing room.] 11 

Q BY MS. ALONSO:  And Ever, whose voice is that? 12 

A That is Ms. Pamela Scott. 13 

Q Okay, and that stopped at 1 hour, 23 minutes, and 51 14 

seconds. 15 

 Continuing. 16 

[Whereupon, a portion of the recording was played in the 17 

hearing room.] 18 

Q BY MS. ALONSO:  I paused the recording at an hour, 25 19 

minutes, 9 seconds. 20 

 Do you recognize that voice? 21 

A That was Ms. Pamela Scott and that was Dean Perry. 22 

Q Okay.  I am going to continue playing the recording. 23 

[Whereupon, a portion of the recording was played in the 24 

hearing room.] 25 
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Q BY MS. ALONSO:  Okay, I paused it -- there was a new voice 1 

there, and I went ahead and paused the audio recording at an 2 

hour 25 minutes and 33 seconds. 3 

 Did you recognize that voice? 4 

A I -- yes, I did.  That was Mr. Steve Curtright. 5 

Q Okay, I am going to continue playing the recording. 6 

[Whereupon, a portion of the recording was played in the 7 

hearing room.] 8 

Q BY MS. ALONSO:  Okay, I just stopped the recording at an 9 

hour, 26 minutes and 15 seconds. 10 

 Now, is that portion of the transcript -- is that portion 11 

of the recording that I just played, a fair and accurate 12 

recording of that portion of the town hall meeting that you 13 

attended? 14 

A Yes, it is. 15 

Q Now, you followed along with the transcript as I was 16 

playing the recording. 17 

A Uh-huh. 18 

Q All right, and is the transcript that you read as General 19 

Counsel's Exhibit No. 139, an accurate -- accurate with what 20 

you heard? 21 

A Yes, it is. 22 

Q Okay, now, I am going to play an hour and 54 minutes with 23 

50 seconds. 24 

[Whereupon, a portion of the recording was played in the 25 
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hearing room.] 1 

Q BY MS. ALONSO:  Okay, I paused the recording at an hour 55 2 

minutes and 46 seconds. 3 

 Whose voice is that? 4 

A That is Mr. Kevin Goode. 5 

Q Okay, I am now going to play the recording from 2 hours 6 

and 10 seconds. 7 

[Whereupon, a portion of the recording was played in the 8 

hearing room.] 9 

Q BY MS. ALONSO:  Okay, now, I have paused the recording at 10 

2 hours and 18 seconds.   11 

 Did you recognize that voice? 12 

A Mr. Kevin Goode again. 13 

Q Okay, and is this the end of the meeting? 14 

A Yeah. 15 

Q Okay.  And where were you when you recorded that? 16 

A This was upstairs again at the Western facility in 17 

Albuquerque. 18 

 JUDGE McCARRICK:  This was in a meeting room? 19 

 THE WITNESS:  Yes. 20 

Q BY MS. ALONSO:  Okay, I am going to fast forward and play 21 

from 2 minutes -- I’m sorry, 2 hours, 3 minutes, with 5 22 

seconds. 23 

[Long pause] 24 

 MS. ALONSO:  I am having technical difficulty here, so as 25 
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soon as I can get that. 1 

 Okay, so now it is going to begin -- as close as I can get 2 

is 2 hours, 3 minutes, and 8 seconds. 3 

Q BY MS. ALONSO:  Go ahead and listen to this. 4 

[Whereupon, a portion of the recording was played in the 5 

hearing room.] 6 

Q BY MS. ALONSO:  Okay, I have paused the recording at 2 7 

hours, 3 minutes, and 21 seconds.   8 

 Where are you here? 9 

A This is outside. 10 

Q Okay, and who were you talking to? 11 

 JUDGE McCARRICK:  This was outside?  You mean outside the 12 

building? 13 

 THE WITNESS:  Yes, this is outside the building now, Your 14 

Honor. 15 

Q BY MS. ALONSO:  And who were you talking to? 16 

A I was talking to William, William Rivera. 17 

Q Okay, and is William Rivera a driver? 18 

A Yes, he is. 19 

Q Okay, I am going to continue playing the recording from 2 20 

hours, 3 minutes, and 21 seconds. 21 

[Whereupon, a portion of the recording was played in the 22 

hearing room.] 23 

Q BY MS. ALONSO:  I paused the recording at 2 hours, 4 24 

minutes, and 7 seconds. 25 
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 Whose voices were those just a few seconds before? 1 

A Those are my two boys. 2 

Q Okay, so where were you when you -- when you were 3 

recording that? 4 

A That was in my wife’s vehicle.  We were getting ready to 5 

leave.  She picked me up. 6 

Q Okay.   Do you recall what did you do with the recorder 7 

afterwards? 8 

A I gave it to Kevin Taddy the next day. 9 

Q Now, at any time while you had the recorder in your 10 

possession, did you edit that recording? 11 

A No. 12 

Q Okay.  Did you listen to that recording before you gave it 13 

back to Kevin Taddy? 14 

A I didn’t listen to it.  I just recorded it, and that was 15 

it. 16 

Q Now, why did you record the town hall meeting? 17 

A Well, back again, this is back, you know -- we were made 18 

promises -- a lot of promises, and therefore, you know, when it 19 

was convenient for the Company to give us something it was 20 

given to us for an “x” amount of time, and then afterwards, you 21 

know, they would come back and take it from us, so we were -- 22 

we were just fed up with it.   23 

 You know, we were -- you know, we were going to hold them 24 

to their promises.  That was it.  That was the reason why. 25 
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 In my case, you know, what happened to me is sometime when 1 

the Company took over, I was making -- I was making 42 cents a 2 

mile, and back in them days, the Company came and because I 3 

hadn’t been with the Company for five years, but I was hired 4 

based on my experience, I was docked a penny.  You know, they 5 

took a penny away from me.   6 

 I was only about a month away from my fifth year 7 

anniversary, so I was docked a penny, even though it was given 8 

to me prior to the -- prior to Western, when it was Giant, the 9 

original company that I started for, and the penny was deducted 10 

from me, and I went in there and I explained my case that it 11 

was given to me based on my experience, because that is how I 12 

was hired, and Mr. Steve Curtright called me in there and asked 13 

me if I had, you know, taken the -- taken the authority of 14 

myself to have given myself that raise, which totally was -- 15 

you know, the Company had given me that raise, and as a matter 16 

of fact, I had a copy of -- 17 

 JUDGE McCARRICK:  We don’t need to go into this amount of 18 

detail here. 19 

Q BY MS. ALONSO:  So, in the past, the Company had made 20 

promises -- or is this something that you discussed with your 21 

co-workers? 22 

A Yes.  You know, a group of us got together. 23 

Q Okay, now, who were the co-workers that you discussed this 24 

with? 25 
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A There was Kevin Taddy, there was Ted Schneider, there was 1 

a guy by the name of Mike, Mike Larranauga, and Ray and just a 2 

few of us, you know. 3 

Q Okay, and did you talk about recording the meeting with 4 

them? 5 

A Yes, we did.  We talked about it, you know, because we 6 

were -- like I said, we were fed up with all of the promises 7 

that we were made and -- up to a point, they were kept up, and 8 

then they were taken from us back again. 9 

Q Okay. 10 

A That is the reason why. 11 

Q Okay.   12 

 MS. ALONSO:  I have no further questions for the witness, 13 

Your Honor. 14 

 JUDGE McCARRICK:  All right, cross examination. 15 

 MR. GIANNOPOULOS:  May we have a second, Your Honor? 16 

[Long pause] 17 

 JUDGE McCARRICK:  Do you have any questions on cross 18 

examination, Mr. High? 19 

 MR. HIGH:  I don’t think so, Your Honor. 20 

 JUDGE McCARRICK:  All right, very well. 21 

 You are free to step down, sir. 22 

 Thank you. 23 

 THE WITNESS:  Thank you. 24 

[Witness excused.] 25 
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 JUDGE McCARRICK:  All right. 1 

 MR. GIANNOPOULOS:  Your Honor, this will be a lengthy 2 

witness.   3 

 Do you want to take a five or ten-minute break? 4 

 JUDGE McCARRICK:  Yeah, let’s do that.  That seems like a 5 

good point in time. 6 

 Let’s do that. 7 

 Off the record, please. 8 

[Off the record] 9 

 JUDGE McCARRICK:  Back on the record. 10 

 Please raise your right hand, please. 11 

Whereupon, 12 

REGINALD LEMOINE, 13 

having been sworn, was called as a witness herein, and was 14 

examined and testified, as follows: 15 

 JUDGE McCARRICK:  Please be seated, sir. 16 

 Again, sir, would you please state your name for the 17 

record? 18 

 THE WITNESS:  Okay.  Reginald Lemoine. 19 

 JUDGE McCARRICK:  And just spell your last name again for 20 

us, sir. 21 

 THE WITNESS:  L-e-m-o-i-n-e. 22 

 JUDGE McCARRICK:  Thank you. 23 

 Mr. Giannopoulos? 24 

 MR. GIANNOPOULOS:  Thank you. 25 
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DIRECT EXAMINATION 1 

Q BY MR. GIANNOPOULOS:  Now, you have previously testified 2 

in this proceeding, correct? 3 

A Yes. 4 

Q Where are you currently employed? 5 

A ABF. 6 

Q Okay.  Are you still on the payroll of the Teamsters? 7 

A No. 8 

Q And what is ABF? 9 

A A freight company. 10 

Q Okay.  Did there come a point in time that you received a 11 

CD or a disk from Dean Perry? 12 

A Yes. 13 

Q And when was that? 14 

A About six-plus weeks ago. 15 

Q And what, if anything, did you do with that disk? 16 

A I gave it to Trey White. 17 

Q And when did you give it to Mr. White? 18 

A Umm -- 19 

Q In relationship to the time you got it from Mr. Perry. 20 

A About a day or two. 21 

Q Okay, and who is Trey White? 22 

A He is the Recording Secretary for the Hall. 23 

Q Okay, and when you got the disk from Mr. Perry, did you 24 

listen to it or try to listen to it? 25 
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A No. 1 

Q And then, did Mr. White ever give you a disk back? 2 

A Yes, about a day or two after. 3 

Q A day or two after you gave it to him? 4 

A Yes. 5 

Q And did you listen to that disk? 6 

A Yes. 7 

Q And what was on that disk? 8 

A It was three separate recordings.  Two of them were of the 9 

town hall meeting, and one of them was a shorter recording of a 10 

meeting with Kevin Taddy and Pam Scott, Colleen Redfern, and 11 

Eric Burnham. 12 

Q Okay.  And what did you do with that disk? 13 

A I gave it to Moises. 14 

Q And in relationship to the time that you got it from Mr. 15 

White, when did you give it to Moises? 16 

A A couple days later. 17 

Q Moises is Moises Ortega? 18 

A Yeah. 19 

Q Okay, and at any time, did you edit any of these 20 

recordings personally? 21 

A No. 22 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor. 23 

 JUDGE McCARRICK:  Cross examination? 24 

 MR. HIGH:  Yes, please.  Just a couple of questions here, 25 
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Your Honor. 1 

 JUDGE McCARRICK:  Go ahead. 2 

CROSS EXAMINATION 3 

Q BY MR. HIGH:  What did you give to Mr. White? 4 

A It was the disk that Dean had given me. 5 

Q Dean being, Dean Perry? 6 

A Yeah. 7 

Q Did you know what was on it? 8 

A It was a -- the recording of the town hall meeting and the 9 

interview with Kevin Taddy and Pam Scott, and Eric. 10 

Q What device did -- when you say “disk,” what was it that 11 

you received from Dean Perry? 12 

 JUDGE McCARRICK:  What did it look like? 13 

 MR. HIGH:  Yes. 14 

Q BY MR. HIGH:  What did it look like? 15 

A A CD. 16 

Q A round CD? 17 

A Yeah. 18 

Q Okay.  And everything -- but you didn’t listen to it, so 19 

you don’t know what was on it, right? 20 

A No. 21 

Q You had been involved, I take it, in the planning to 22 

record this stuff? 23 

A No. 24 

Q Why did Perry give it to you? 25 
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A Because he did not have the app on his computer to convert 1 

it to be able to turn it into an audio.   2 

 Am I making myself clear? 3 

Q Well, okay, but let me make sure I understand -- I want to 4 

make sure I understand this. 5 

[Long pause] 6 

Q Is this the kind of device that Mr. Perry gave you -- when 7 

you say “disk,” is that one of these? 8 

A Yeah, like that. 9 

 MR. GIANNOPOULOS:  Let the record reflect that Mr. High is 10 

holding up a compact disk. 11 

 JUDGE McCARRICK:  General Counsel's Exhibit No. 138. 12 

 MR. GIANNOPOULOS:  Right. 13 

Q BY MR. HIGH:  And that is the device that you then gave to 14 

this Mr. Trey White? 15 

A Yes. 16 

Q Okay.  And you, of course, don’t know what Trey White did 17 

or did not do to the disk, do you? 18 

A No, I don’t know how he did it, but he took what Dean gave 19 

me and he put it on a disk to where you can listen to it. 20 

Q Well, what did he give you back? 21 

A Another disk. 22 

Q All right, but it wasn’t the same one that Perry had given 23 

you? 24 

A I don’t think so, but I am not sure. 25 
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Q So, what -- then, when -- did Mr. White give you back the 1 

same kind of a device that is General Counsel's Exhibit No. 2 

138? 3 

A Yeah, a disk. 4 

Q All right, but it wasn’t the same disk that Perry had 5 

given you? 6 

 MR. GIANNOPOULOS:  Objection; asked and answered. 7 

 JUDGE McCARRICK:  Okay, yes, I will allow him to respond 8 

again. 9 

 Do you know? 10 

 THE WITNESS:  No, I don’t know if it was the same one or 11 

not. 12 

Q BY MR. HIGH:  And then, the disk that you got from Mr. 13 

White is the one you gave to Moises? 14 

A To Moises. 15 

Q But didn’t -- isn’t Mr. Ortega in the same office as Mr. 16 

Trey White? 17 

A No.  Yeah, the same Hall, the same Union Hall. 18 

 JUDGE McCARRICK:  When you say Hall, you are referring to 19 

the Teamsters Union? 20 

 THE WITNESS:  Yeah, the Teamsters Union Hall. 21 

Q BY MR. HIGH:  Okay.  Any reason that it didn’t, if you 22 

know, that it didn’t go from Mr. White to Mr. Ortega?  Why did 23 

it have to come back through you? 24 

A Because I worked with Trey at ABF and he gave it to me at 25 
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work, and then I brought it to the Hall. 1 

Q Okay, so Trey White is not a full-time employee of 492, 2 

then? 3 

A He sits on the Executive Board. 4 

Q But he is not a full-time -- 5 

A No, he is not full-time. 6 

Q Okay, he is an employee of ABF where you work? 7 

A Right. 8 

Q Okay, all right. 9 

 MR. HIGH:  Okay, that’s all I have. 10 

 JUDGE McCARRICK:  Anything further? 11 

 MR. GIANNOPOULOS:  No, thank you, Your Honor. 12 

 JUDGE McCARRICK:  Okay, you are free to step down then, 13 

sir.   14 

 Thank you. 15 

 THE WITNESS:  Thank you. 16 

[Witness excused.] 17 

 JUDGE McCARRICK:  Let’s go off the record. 18 

[Off the record] 19 

 JUDGE McCARRICK:  Back on the record, please, Mr. 20 

Stephens. 21 

 Okay, our next witness? 22 

 MS. ALONSO:  General Counsel calls Kevin Taddy. 23 

 JUDGE McCARRICK:  All right. 24 

 Sir, if you will stand and raise your right hand.  25 
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Whereupon, 1 

KEVIN TADDY, 2 

having been sworn, was called as a witness herein, and was 3 

examined and testified, as follows: 4 

 JUDGE McCARRICK:  Please be seated, sir. 5 

 Would you state your name for the record? 6 

 THE WITNESS:  Kevin Taddy. 7 

 JUDGE McCARRICK:  And spell your last name, sir. 8 

 THE WITNESS:  T-a-d-d-y. 9 

 JUDGE McCARRICK:  Thank you. 10 

 Ms. Alonso? 11 

 MS. ALONSO:  Thank you, Your Honor. 12 

DIRECT EXAMINATION 13 

Q BY MS. ALONSO:  Kevin, where do you work? 14 

A Western Refining. 15 

Q Okay.  And how long ago did you begin working for Western 16 

Refining? 17 

A Five years ago. 18 

Q What is your position? 19 

A I am a Finished Product Driver. 20 

Q And what are your work hours? 21 

A I work from 1:00 a.m. to basically 1:00 p.m. 22 

Q Which terminal do -- which Western terminal do you report 23 

to? 24 

A The Albuquerque terminal on Broadway and Rio Bravo. 25 
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Q Okay, and who is your supervisor? 1 

A Jonas Armenta. 2 

Q Who was your supervisor before Jonas Armenta? 3 

A Eric Burnham. 4 

Q Now, I am going to ask you some questions about the rack  5 

-- loading at the rack. 6 

 Okay, have you ever seen drivers leave their trucks at the 7 

rack? 8 

A At the Ciniza rack, yes. 9 

Q Okay.  And what -- can you describe how often that 10 

happens? 11 

A Not -- not that often anymore, because they started, I 12 

guess, cracking down or watching what you do on the rack now. 13 

Q Okay.  When did that begin? 14 

A When the new -- I am assuming Rick is the Rack Operator, 15 

so when Rick took over, he was more stern on the rules, I 16 

guess. 17 

Q Do you remember approximately when Rick took over?  Was it 18 

sometime in 2011? 19 

A Yeah, it has been about a year, a year or so. 20 

Q Okay, approximately a year? 21 

A Yeah. 22 

Q Now, when you have seen drivers walk away from their 23 

trucks, where do you -- can you give us some examples of what 24 

you have seen? 25 
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A Really, it is just maybe like Spot 3 will go talk to Spot 1 

2. 2 

Q Uh-huh. 3 

A For a brief minute and then come back to their truck. 4 

Q Okay.  Now, while you are loading at the rack, do you ever 5 

talk to drivers? 6 

A Yes. 7 

Q How often -- how often do you talk to other drivers while 8 

you are at the rack? 9 

A It just depends if the person next to you will conversate, 10 

you want to conversate with, you will conversate with them.  If 11 

you don’t know them, you just do your paperwork and load your 12 

truck. 13 

Q Okay.  Now, when you do talk to some other drivers, what 14 

are some of the things you talk about with them? 15 

A Just about where you are going, how has your week been, 16 

how is your day. 17 

Q Uh-huh. 18 

A Stuff like that. 19 

Q Okay.  Do you ever -- do you ever complain with other co-20 

workers when you are at the rack? 21 

A Yeah, we talk about conditions at work. 22 

Q Okay.  Can you give me some examples of the -- of 23 

something -- of some conditions that you have talked about with 24 

other co-workers while at the rack? 25 
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A Just about how much work the Company gives away versus 1 

giving to us -- 2 

Q And when you say “give away,” do you mean subcontract? 3 

A Yeah, how they subcontract other companies to do our 4 

stations. 5 

Q Okay, and when was that -- when was that a complaint 6 

amongst the drivers? 7 

A It has been more so lately because the Company has been 8 

farming out more and more work than normal, I guess. 9 

Q Okay.  Okay.  Now, are you a member of the Teamsters’ 10 

organizing committee? 11 

A Yes, ma'am. 12 

Q And when did you become a member? 13 

A About March or April of 2011. 14 

Q Okay, have you attended union meetings since becoming a 15 

union committee member? 16 

A Yes, ma'am. 17 

Q Okay, when did you begin attending union meetings? 18 

A Probably the summer of 2011. 19 

Q And could you give us an approximate number of how many 20 

meetings you have attended? 21 

A I would say ten to fifteen meetings. 22 

Q Now, did you ever travel to El Paso with -- as a committee 23 

member? 24 

A Yes, ma'am. 25 
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Q Okay, when was that? 1 

A I would say -- I can’t recall the exact month, but it was 2 

pretty hot around that time, so I want to say the middle to 3 

beginning of summer of 2011. 4 

Q Okay, and who were you with? 5 

A Ever Rodriguez and Charlie Stevenson. 6 

Q Okay, and did you meet with any Western drivers from El 7 

Paso? 8 

A Yes, ma'am. 9 

Q Now, what else have you done as a member of the organizing 10 

committee? 11 

A Just get cards signed, talk to guys if they have any 12 

questions.  If I can’t answer them, I put them with the right 13 

person that can. 14 

Q Uh-huh. 15 

A I have handed out petitions to sign to try to get the 16 

numbers or see who wants to vote for the Union. 17 

Q Okay, so since you became a member of the organizing 18 

committee, have any of your co-workers approached you and asked 19 

you questions about the Union? 20 

A Yes. 21 

Q Do you wear a Union lanyard to work? 22 

A Yes, ma'am. 23 

Q When did you begin wearing that? 24 

A Umm, probably like the tail-end of 2011 when they handed 25 
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them out. 1 

Q Okay.  Now, I want to direct your attention to July of 2 

2011.  Did you attend a town hall hosted by Western? 3 

A Yes. 4 

Q And where was the meeting that you attended? 5 

A It was in the conference room upstairs at the Albuquerque 6 

facility. 7 

Q All right, and about what time did you attend this 8 

meeting? 9 

A If I am not mistaking, they had a morning meeting which 10 

started at 11:00. 11 

Q Okay.  Now, which Western supervisors were at this 12 

meeting? 13 

A I recall it was Chris Proctor, Kevin Goode, umm, Steve 14 

Curtright, Eric Burnham, and Human Resources, which is Pamela 15 

Scott. 16 

Q Okay.  Now, did you record that meeting? 17 

A Yes, ma'am. 18 

Q What type of device did you use to record it? 19 

A A digital recorder. 20 

Q Now, did you record the entire meeting? 21 

A Yes, ma'am. 22 

Q When did you start -- when did you begin recording that 23 

meeting? 24 

A I was running a few minutes late for the meeting, so I had 25 
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the recorder on as soon as I left my vehicle, as I got into the 1 

building and sat in the -- in the meeting, it was already 2 

going. 3 

Q All right.  Did you stop and talk to anyone between the 4 

point that you got out of your car and until you arrived at the 5 

meeting? 6 

A Not -- not that I recall, no. 7 

Q Okay.  Did you record the entire meeting? 8 

A Yes, ma'am. 9 

Q Now, why did you record this meeting? 10 

A There is just a handful of us drivers thought it might be 11 

a good idea to record -- start recording the meetings, because 12 

the Company was saying one thing and doing another. 13 

Q And what are some examples of something that they had done 14 

in the past and done something else on? 15 

A Well, one that sticks -- 16 

 MR. HIGH:  I am going to object to the relevancy, Your 17 

Honor.  It is not alleged in the Complaint.  We heard all of 18 

the concerted activities already. 19 

 JUDGE McCARRICK:   Right.  This is another -- in the 20 

enumerated -- 21 

 MS. ALONSO:  No, Your Honor.  This goes just to -- just 22 

establishing the background for the recording and his answer 23 

will probably be very brief as to support why this recording, 24 

or why they took an action to record, and goes to the concerted 25 
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activity. 1 

 JUDGE McCARRICK:  Well, are you alleging that the 2 

recording itself was a concerted activity?  Is that the 3 

position that you are taking? 4 

 I am not clear. 5 

 MS. ALONSO:  I mean, that is part of their concerted 6 

activity, yes.  They -- the employees had discussed it and they 7 

decided that they would record the meeting.  Now he is just 8 

going to explain the reason how that came about. 9 

 MR. HIGH:  And I object to the relevancy.  It doesn’t make 10 

a difference why.  If they decided to do it and did it, that is 11 

the end of it. 12 

 MS. ALONSO:  I mean, Your Honor, it involves their 13 

concerted complaints about their working conditions and the 14 

actions they decided to take as a result of that. 15 

 JUDGE McCARRICK:  I don’t think we need to get into that 16 

background. 17 

 MS. ALONSO:  Okay. 18 

 JUDGE McCARRICK:  I think it is clear what has taken 19 

place. 20 

 MS. ALONSO:  Okay. 21 

Q BY MS. ALONSO:  Now, did you give -- what did you do with 22 

the recorder after -- after the meeting? 23 

A Ever was going to the afternoon meeting so I showed him 24 

how to use the digital recorder, and then lent it to Ever 25 
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Rodriguez. 1 

Q All right.  When did you give the recorder to Ever 2 

Rodriguez? 3 

A A little bit before the afternoon meeting started. 4 

Q Did you show Ever how to use the recorder? 5 

A Yes, ma'am. 6 

Q Now, did Ever -- did Ever Rodriguez return the recorder to 7 

you? 8 

A Yes, ma'am, the next morning. 9 

Q Okay.  Once you had the recorder back in your possession, 10 

did you give the recorder to anybody else? 11 

A I had given it to Dean Perry to download what was on the 12 

recorder. 13 

Q Okay, and do you remember approximately when you gave Dean 14 

Perry the recorder? 15 

A It was about a week or two after the meeting. 16 

Q And did Dean Perry ever return that recording device to 17 

you? 18 

A Yes, ma'am. 19 

Q When did he return that device to you? 20 

A It was about three to four weeks later. 21 

Q Now, once the recorder was given back to you, what did you 22 

do with it then? 23 

A I then took it home and give it back to my wife. 24 

Q Okay.  Now, at any time, when you had that recorder, did 25 
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you edit the recording of the town hall meeting? 1 

A No, ma'am. 2 

Q Do you still have that recorder? 3 

A No, ma'am. 4 

Q Can you tell us where it is at, if you know? 5 

A The last I saw of it, it was in my now ex-wife’s 6 

possession. 7 

Q Okay.  Did you ever listen to any of the meetings that 8 

were reported? 9 

A Yeah, I listened to a little bit of it just to see how 10 

clear or not clear the recording came out. 11 

Q Okay.   12 

A And the quality. 13 

Q Okay.   And was that the one that you recorded? 14 

A Yes, ma'am. 15 

Q When the recorder was given back to you, when Ever gave 16 

you the recorder back, did you edit what Ever Rodriguez had 17 

recorded? 18 

A No, ma'am. 19 

Q All right, and did you ever listen to what Ever Rodriguez 20 

had recorded? 21 

A No, ma'am. 22 

Q All right.  Kevin, I now want to direct your attention to 23 

September 2011.  Did any supervisor call you to the office that 24 

month? 25 
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A Yes, ma'am. 1 

Q All right, and who told you that you had to go to the 2 

office? 3 

A I believe I got a phone call from Eric Burnham. 4 

Q And what did Eric say on the phone call? 5 

A That he needed to see me before I left, after my shift. 6 

Q And -- 7 

 JUDGE McCARRICK:  Now, you say this was in September, 8 

right? 9 

 MS. ALONSO:  September of 2011. 10 

 JUDGE McCARRICK:  Go ahead. 11 

Q BY MS. ALONSO:  Did you go to his office? 12 

A Yes, ma'am. 13 

Q And where is his office located? 14 

A It is located at the Albuquerque facility on Broadway and 15 

Rio Bravo in Albuquerque. 16 

Q Do you remember the approximate time that you arrived at 17 

his office? 18 

A [No response.] 19 

Q Was it after your shift? 20 

A After my shift, I seen him, I would say, anywhere between 21 

one and three o’clock. 22 

Q Okay. 23 

A Because I have got a twelve-hour shift. 24 

Q Who was in the office when you arrived? 25 
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A Eric Burnham and Jonas Armenta sat in as a witness. 1 

Q Who is Jonas Armenta? 2 

A He is now our supervisor. 3 

Q Now, how did the meeting begin? 4 

A It just began with Eric telling me that HR had got 5 

complaints about me harassing -- harassing drivers and trying 6 

to hand out union pamphlets to them on the rack, and that they 7 

didn’t want me doing that, because I could have them mess up 8 

their loading situation or doing their job. 9 

Q Did he say what would happen if you kept talking to -- if 10 

you continued to do that? 11 

A He said I would get sent home or have days off. 12 

Q Okay.  Did he say anything else about when you could or 13 

could not pass out pamphlets? 14 

A He said that I could not be doing that on company time, 15 

but I could do whatever I want when I am off and on my own 16 

time. 17 

Q Did you respond to any of the statements that Eric Burnham 18 

made? 19 

A Yes, ma'am. 20 

Q What did you say? 21 

A I just told him that what I am being accused of was not -- 22 

was not true, that anybody could call in and say whatever they 23 

want, when they want, just to try to get me in trouble, and to 24 

get me from speaking about the Union. 25 
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Q Did Eric respond to that -- say anything in response to 1 

that? 2 

A Other than you -- you know, other than, just that you know 3 

when you can and cannot talk about that stuff. 4 

Q All right.  Now, I want to move on to another topic. 5 

 Have any supervisors from Western ever introduced you to a 6 

union consultant, or a labor consultant? 7 

A Yes. 8 

Q Okay, now, which supervisor or HR Manager or any 9 

management official from Western did that? 10 

A Well, what I recall is Pamela Scott. 11 

Q Do you remember when in relation to the date you were 12 

called into the -- called into Eric’s office that that 13 

introduction occurred? 14 

A It is -- it had to have been sometime in September, 15 

beginning of October is when they started their non-union 16 

campaign, I guess. 17 

Q All right.  Now, let’s go to where you were at.  Do you 18 

remember which terminal station? 19 

A Yes.  I drove up to Ciniza and parked the truck on the 20 

line where we are supposed to -- 21 

Q All right. 22 

A -- and proceeded to walk into the building where we punch 23 

in our load numbers to get our load into the computer. 24 

Q All right.  Were you with anybody else as you walked into 25 
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the building? 1 

A Yes, I was walking in with Ever Rodriguez. 2 

Q All right, and what happened as you walked into the 3 

building? 4 

A As we walked into the building, we saw Pamela Scott 5 

standing outside with Simon, and went inside to start punching 6 

in my numbers.  I punched in what I needed to punch in the 7 

computer, and then Simon introduced himself as a Company 8 

management. 9 

Q All right, now when Simon came to introduce himself, were 10 

you standing inside that room, or were you outside? 11 

A We were inside the room. 12 

Q Okay, and what happened next? 13 

A He just proceeded to say that he was Company management 14 

here to talk to us about the Union, and I just told him that I 15 

wasn’t allowed to talk about Union stuff on company time, and 16 

that I could not talk to him. 17 

[Long pause] 18 

Q Now, did you ever see other -- another anti-union -- 19 

another labor consultant at any of the meetings, driver safety 20 

meetings? 21 

A Other than it was -- they called it a safety meeting in 22 

Albuquerque. 23 

Q Okay. 24 

A Around the time the consultants came to town. 25 
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Q Where -- when was that in relation to the time that you 1 

were introduced to Simon? 2 

A I want to say within -- I think within that same week. 3 

Q All right.  And this was -- do you know the name of this 4 

other labor consultant? 5 

A No, ma'am.  He came and left so quick, I don’t remember 6 

his name.  I didn’t pay attention to him. 7 

Q All right.  And now, where was that safety meeting being 8 

hosted? 9 

A It was actually at the Albuquerque facility on Broadway in 10 

Albuquerque in the Driver Break Room. 11 

Q All right, do you remember the approximate time that you 12 

attended the meeting? 13 

A It was -- it had to be a four o’clock meetings, because 14 

they did a -- they do a 6:30 -- a 6:45 morning and a 4:00 15 

afternoon. 16 

Q All right. 17 

A All of the time. 18 

Q All right.  Now, where were you right before the meeting 19 

started? 20 

A Getting pizza for the meeting. 21 

Q All right, and where -- where exactly -- in what room was 22 

the meeting held? 23 

A In the Driver Break Room. 24 

Q Okay.  Now, were you there a few minutes before the 25 
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meeting got started? 1 

A Yes, ma'am, because we were there meeting. 2 

Q All right.  Did you observe any conversations between your 3 

co-workers prior to the meeting beginning? 4 

A Yes, ma'am. 5 

Q All right, who did you see discussing any -- 6 

A Ever Rodriguez and Martin. 7 

Q All right. 8 

 JUDGE McCARRICK:  I’m sorry, who, sir? 9 

 THE WITNESS:  Ever Rodriguez and -- 10 

 JUDGE McCARRICK:  And who else, sir? 11 

 THE WITNESS:  Monty, I think his name is. 12 

 JUDGE McCARRICK:  Monty?  Okay. 13 

Q BY MS. ALONSO:  And they are both drivers? 14 

A Yes, ma'am. 15 

Q Okay, and what happened?  Can you describe to us what 16 

happened? 17 

A Just one guy is for the Union and one guy is not.  Ever 18 

Rodriguez is for the Union and Monty is not for the Union, and 19 

just arguing back and forth on why the Union is good or not 20 

good, and just that typical -- that typical arguing back and 21 

forth. 22 

Q Okay.  Did you see it become violent at any point? 23 

A No, ma'am. 24 

Q Now, how -- what happened -- was that broken up by any 25 
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supervisor? 1 

A Yes, ma'am.  There was a supervisor -- a supervisor from 2 

Phoenix went into the main office and got Steve Curtright and 3 

Steve Curtright came in and told everybody to settle down and 4 

to stop talking and let’s get this meeting started. 5 

Q Now, when Ever and Monty were having this discussion, what 6 

supervisors were present in that same -- in that same room? 7 

A Umm, well, if that consultant was considered Western 8 

management, the consultant and the supervisor from Phoenix. 9 

Q All right.  Now, did -- did that consultant speak during 10 

that meeting? 11 

A No, ma'am.  He -- I remember him introducing himself to a 12 

couple drivers but really, he didn’t conduct anything or talk 13 

about anything because the way -- the way it got broken up, 14 

Steve Curtright said he had to say what he -- as far as what he 15 

wanted to talk about, and then he just pretty much dismissed us 16 

from the meeting. 17 

Q All right.  Now, I want to direct your attention to 18 

October of 2011.   19 

 Were you asking your co-workers to sign a pro-Union 20 

petition during this time? 21 

A Yes, ma'am. 22 

Q Okay.  Did you ask a driver named Joe? 23 

A Yes, ma'am. 24 

Q And who is Joe? 25 
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A Joseph, he is a Ciniza driver. 1 

Q Okay, and where were you when you asked Joe to sign the 2 

petition? 3 

A We were outside on the line. 4 

 JUDGE McCARRICK:  At the rack? 5 

 THE WITNESS:  In Ciniza, I’m sorry, sir.   6 

 JUDGE McCARRICK:  Okay. 7 

 THE WITNESS:  Yes, in Ciniza. 8 

 JUDGE McCARRICK:  All right. 9 

Q BY MS. ALONSO:  Now, when you say “on the line,” is that 10 

in a parking area? 11 

A Yeah, that is where we park the trucks before we enter the 12 

building, and we got to wait to get on the rack. 13 

Q Okay.  And were you on the rack when you asked him to sign 14 

it? 15 

A No, ma'am. 16 

Q All right.  Now, what did you tell Joe? 17 

A I just asked him, that we were -- the next step was to get 18 

signatures on this petition to see what kind of numbers we 19 

would have, to see about getting a petition for a local. 20 

Q What did Joe say? 21 

A He said he didn’t want to sign anything. 22 

Q What did you do after Joe said that to you? 23 

A I got upset. 24 

Q Okay, when you say you got upset, did you yell at Joe? 25 
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A I didn’t yell at Joe.  I just told him, “Okay, that’s 1 

cool,” and proceeded to walk to the building and was venting, I 2 

guess. 3 

Q When you walked to the building, what building were you 4 

walking to? 5 

A Walking to the building where we sign in to punch in our 6 

loads and the BOL -- 7 

Q All right.  I am going to hand you what has been marked as 8 

General Counsel's Exhibit No. 144.   9 

[Long pause] 10 

Q This has been -- this is a sketch of the Driver’s Room. 11 

Where did you -- what door did you walk into? 12 

A The front door. 13 

Q And that is on the south side? 14 

A Yes, ma'am. 15 

Q All right.  When you walked in, who was standing there? 16 

A Who I saw was Shawn Hale, Ray Dazhan, and Greigo, the rack 17 

operator. 18 

Q Where was -- where was Greigo? 19 

A Leo Greigo was sitting in his chair at his computer. 20 

Q And is that -- on General Counsel's Exhibit No. 144, where 21 

is that? 22 

A That would be in the Plant Operator -- Operator Room. 23 

Q Was he seated at the door, that you remember, or looking 24 

out the door? 25 
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A Yeah, it is just -- it is not very far; three or four feet 1 

from his doorway to the computer seat. 2 

Q Okay.  What -- what happened when you walked in? 3 

A I was ranting and raving. 4 

Q Okay.  And did you direct your rant or your raves to 5 

anyone in particular? 6 

A No, ma'am. 7 

Q Did you punch into -- or punch in your load at these 8 

computers? 9 

A Yes, ma'am. 10 

Q Okay, and what happened next? 11 

A I -- I put my load in the computer system.  I proceeded to 12 

walk into the room that is labeled “Drivers’ Room.”   13 

Q All right, and you walked in through that door? 14 

A I walked in through that door, yes, ma'am. 15 

Q Okay, and where -- where is the first place you stopped 16 

after walking in through that door? 17 

A I stopped at the doorway and looked on that inner wall and 18 

saw an anti-Union -- I don’t know if it -- I saw -- I saw -- 19 

what was it called? 20 

Q An anti-Union poster? 21 

A I guess anti-Union, but I -- I forgot how it was worded on 22 

the posters. 23 

Q Okay.  So you -- you went through the door and did you 24 

make a right? 25 
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A Yes, I made a right.  It is right in front of the 1 

coffeemaker there. 2 

Q All right, and what did you do -- what did you do at that 3 

point? 4 

A I saw that poster on the wall, and I proceeded to take it 5 

off the wall. 6 

Q All right.  What happened next? 7 

A As soon as I took it off the wall, I turned to my right, 8 

which then I was looking at the doorway, and the security guard 9 

come up behind me and said that I needed to stop that, and if I 10 

don’t stop, he is going to escort me off the premises. 11 

Q Where was -- where were you standing when the guard 12 

approached you? 13 

A Right in front of the coffeemaker in front of the door. 14 

Q All right, and where was the security guard? 15 

A I am not sure where he was, but he wasn’t in the break 16 

room, because he came up behind me, through that door. 17 

Q All right, so you first saw him when he walked up behind 18 

you? 19 

A Yes. 20 

Q All right, and who -- do you know the name of the security 21 

guard? 22 

A From my memory, I think his name was Marco. 23 

Q Okay.  All right, and was he alone? 24 

A Yes, ma'am. 25 
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Q There were no other security guards with him? 1 

A No, ma'am. 2 

Q Okay.  Now, did the security guard say anything else to 3 

you? 4 

A Other than I needed to leave the building and go sit in  5 

my truck, or he was going to have to escort me off the premises 6 

if I didn’t do so. 7 

Q Okay, what did you do after he said that to you? 8 

A I walked out of the building and sat in my truck until my 9 

turn to load. 10 

Q And where was your truck parked that day? 11 

A It was on the line in the parking lot. 12 

Q How long did you sit in your truck? 13 

A Maybe ten, fifteen minutes tops. 14 

Q Did you get in and out?  Did you ever get out of your 15 

truck and walk back in? 16 

A No, ma'am. 17 

Q Did you talk to anyone else on your way -- on your walk to 18 

your truck? 19 

A No, ma'am. 20 

Q Did you talk to a security guard with the last name of 21 

Begay on your walk to the -- on the walk to your truck? 22 

A No, ma'am. 23 

Q All right.  Did you see that security guard with the last 24 

name of Begay at any place in the Drivers’ Room, while you were 25 
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there? 1 

A Well, I noticed when I was sitting there in my truck 2 

waiting for my turn to load, the security guard, Marco, that 3 

asked me to leave, exited the building that you have here in 4 

front of me, and walked east toward another security guard that 5 

was walking from the buildings this way.  They were old Giant 6 

offices. 7 

Q Now, was that while you were sitting in your truck? 8 

A While I was sitting in my truck.  I observed Begay -- 9 

Q Uh-huh. 10 

A -- walking from the east buildings towards Marco.  They 11 

kind of met outside in the middle of the parking lot, I guess. 12 

Q All right.  Prior to seeing Begay in the parking lot when 13 

you were already in the truck, did you see Security Guard Begay 14 

inside the Drivers’ Room? 15 

A No, ma'am. 16 

Q Did any supervisor talk to you about what happened in that 17 

-- in the Drivers’ Room later on that day? 18 

A Yes, after my shift, I was -- I was done with my shift.  I 19 

was getting ready to fuel my tractor for the day at the 20 

Albuquerque facility, and we have fuel pumps in the back to 21 

fill our trucks, and Eric walked up to the truck and said he 22 

needed to talk to me before I left for the day. 23 

Q Now, going back to -- to what happened when you first 24 

walked in -- earlier on in the day, so earlier on in the day 25 
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when you first walked into the Drivers’ Room, which is General 1 

Counsel's Exhibit No. 144, you said that you were ranting and 2 

raving.  What -- what do you remember saying? 3 

A I recall saying that, “These guys want the Union but they 4 

don’t want to help the cause.  I am putting my neck on the line 5 

for these guys.  They don’t want to help out,” and just 6 

proceeded to say that these guys just -- I probably used some 7 

profanity at that point -- 8 

Q Okay, so go ahead and tell us the exact words that you did 9 

say that day. 10 

A I do remember saying that, “These guys are a bunch of 11 

pussies” -- 12 

Q Okay. 13 

A -- “because they don’t want to help the cause, and I am 14 

sticking my neck out for these guys, and they are leaving me 15 

out to dry,” basically. 16 

Q All right, and what was the tone of your voice when you 17 

said that? 18 

A I had a uppity voice, I guess. 19 

Q And when you say -- 20 

A A loud voice. 21 

Q Okay.  Do you remember if you used the “f-word” while you 22 

were making those comments? 23 

A No, ma'am, I don’t recall using that word. 24 

Q Okay.  All right, so now, later on in the day, you are 25 
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contacted by your supervisor. 1 

A Yes, ma'am. 2 

Q And what did your supervisor tell you? 3 

A That I needed to see him before I left for my shift. 4 

Q All right, and did you -- did you -- did he want to see 5 

you in his office? 6 

A Yes, ma'am. 7 

Q Did you go to his office? 8 

A Yes. 9 

Q Who was in his office when you arrived? 10 

A I remember Eric Burnham being in there, and that 11 

supervisor from Arizona. 12 

Q All right.  Now, the supervisor from Arizona, did you ever 13 

catch his name? 14 

A No, ma'am. 15 

Q Do you -- could you tell us what he looked like? 16 

A He was an African-American gentleman. 17 

Q And is this the same supervisor who was present at that 18 

meeting when Scotty, or that labor consultant was -- 19 

A Yes, ma'am. 20 

Q -- at the drivers’ meeting? 21 

A Yes, ma'am. 22 

Q Now, going back to this particular meeting, was anyone 23 

else in the office, aside from you, Eric, and the supervisor 24 

from Phoenix? 25 
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A No, ma'am. 1 

Q All right.  How did the meeting begin? 2 

A I saw the pink slip on the desk, so I kind of figured I 3 

knew what it was about, about my blowing up at the rack that 4 

morning. 5 

Q All right.  I am going to hand you what has been marked as 6 

General Counsel's Exhibit No. 95. 7 

[Long pause] 8 

Q All right, Kevin, and I have also handed you a pink slip.  9 

Is that the pink slip that was sitting on the desk? 10 

A Yes, ma'am, that is the original. 11 

Q Okay, and that is the same as General Counsel's Exhibit 12 

No. -- 13 

 JUDGE McCARRICK:  Show that -- show that to Counsel first, 14 

please. 15 

 MR. HIGH:  May I see that? 16 

 JUDGE McCARRICK:  Show that to Counsel first. 17 

 MS. ALONSO:  It is labeled “Employee” at the bottom, so it 18 

is the employee version of General Counsel's Exhibit No. 95. 19 

 JUDGE McCARRICK:  Is it a carbon?  A carbon copy? 20 

 THE WITNESS:  I think it is. 21 

 JUDGE McCARRICK:  Or whatever carbon copies are now? 22 

[Laughter] 23 

Q BY MS. ALONSO:  Now, Kevin, is that pink slip the copy 24 

that you took with you? 25 
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A Yes, ma'am. 1 

Q Okay, so you saw this sitting on the desk. 2 

A Yes. 3 

Q All right, and what happened next? 4 

A He proceeded to -- he asked me to sit down and read what 5 

was presented to me, which was on this piece of paper here. 6 

 JUDGE McCARRICK:  Mr. Burnham did? 7 

 THE WITNESS:  Yes, I’m sorry, Eric Burnham.  He handed me 8 

my suspension sheet, and I read through it real quick, and I 9 

disputed the -- verbally abusing the security guard. 10 

Q BY MS. ALONSO:  Now, when you say you disputed that, what 11 

did you say? 12 

A I told him that this write-up was false, that I didn’t do 13 

what they said that I did on this piece of paper. 14 

Q What did Eric say? 15 

A He just said, “That is what I was told to write up,” and 16 

basically just said, “You can’t be doing that and you got five 17 

days off.” 18 

Q Did your suspension begin the day that is dated on that, I 19 

think, October 26th? 20 

A October 26th, yes, ma'am. 21 

Q Okay, so you were suspended for five days? 22 

A Yes, ma'am. 23 

Q All right.  Did that end the meeting with Eric? 24 

A Yes, pretty much.  I didn’t really have much to say, other 25 
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than that this write-up was falsified. 1 

Q Did Eric respond to that? 2 

A I don’t recall. 3 

Q Aside from what you just said. 4 

A I don’t recall that he did, yeah. 5 

Q All right, and now, did you protest this write-up 6 

afterwards? 7 

A Yes, ma'am. 8 

Q All right, what did you do? 9 

A I wrote up a rebuttal letter on what actually happened 10 

that day. 11 

Q Okay, and I am going to hand you what has been marked as 12 

General Counsel's Exhibit No. 102. 13 

A Thank you. 14 

Q Go ahead and take a look at that. 15 

 Is this the rebuttal letter that you wrote? 16 

A Yes, ma'am. 17 

Q And what is the date -- the date on the letter is October 18 

31st.  Is that the date that you wrote the letter? 19 

A Yes, started writing it, yes, ma'am. 20 

Q All right.  Now, did you give that letter to any 21 

supervisor? 22 

A I -- I made copies and gave it to Eric Burnham -- 23 

Q Uh-huh. 24 

A -- and I had -- I dated and had him initial next to the 25 
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date that he received that rebuttal letter. 1 

Q And is that on the last page of the letter? 2 

A Yes, ma'am. 3 

Q All right, and where were you when you gave that letter to 4 

Eric Burnham? 5 

A I was at the Albuquerque facility there on Broadway and 6 

Rio Bravo. 7 

Q Okay, now, did you talk to anyone from HR after you 8 

delivered that letter to Eric? 9 

A Yes, I talked to -- I am bad with names.  Colleen. 10 

Q Okay, and who is Colleen? 11 

A Colleen was the HR person at the time of this incident. 12 

Q Did you talk to Colleen in person or on the phone? 13 

A On the phone. 14 

Q All right.  What did you tell Colleen? 15 

A I just -- I told Colleen that I was going to write up a 16 

rebuttal letter -- 17 

Q Uh-huh. 18 

A -- on what was actually said on my suspension sheet. 19 

Q Uh-huh. 20 

A And that what was on that suspension sheet was falsified.  21 

I did not verbally assault anybody, and she proceeded to tell 22 

me that she would do an investigation on that suspension. 23 

Q Okay.  Did you talk to Colleen at any other time? 24 

A Other than her calling me back stating that the -- the 25 
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Company stood by their suspension. 1 

Q Did she say -- did you object to that, or did -- 2 

A I strongly objected to that. 3 

Q What did you tell her? 4 

A I told her that, “How can you guys put that kind of stuff 5 

in my personnel file when it is not true?  I did not verbally 6 

assault nobody,” and I proceeded to ask her if she had talked 7 

to my witnesses that I put on my rebuttal letter, and she said 8 

she got a letter from Shawn Hale.  She said Ray had been sick, 9 

so she hadn’t been able to get one from him, and Leo Greigo, as 10 

far as I know, he was never interviewed or asked to write a 11 

statement about this morning. 12 

Q What did she say in response to that? 13 

A She proceeded to say, “My bad -- Eric filled out -- Eric 14 

Burnham filled out the paperwork wrong, and I will talk to him 15 

about it, and we stand on what you got suspended for.” 16 

Q Did that end your conversation with Colleen? 17 

A I continued to argue my point, but I just told her that it 18 

was pointless because they were going to do what they want, 19 

when they want, and how they want, no matter if it is the truth 20 

or not. 21 

Q Okay.  After this conversation with Colleen, did you speak 22 

to anyone else from management? 23 

A I -- I then called Eric and told him what had went on, and 24 

he advised me the next step would probably be the -- well, 25 
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first of all, I complained about the way that Colleen conducted 1 

herself as being HR management about saying, “My bad.” 2 

Q Who did you complain to? 3 

A Eric Burnham. 4 

Q And what did he say? 5 

A And he proceeded to tell me to talk to Pamela Scott about 6 

it. 7 

Q All right, did you speak to Pamela Scott about that? 8 

A Yes, ma'am. 9 

Q Okay, did you peak to her in person or on the phone? 10 

A On the phone. 11 

Q What did you tell Pamela Scott? 12 

A The initial -- the first initial phone call was about how 13 

her HR person conducted her investigation and how she 14 

unprofessionally talked to me about the situation, and she said 15 

she was surprised that the investigation was over with, and 16 

that she would conduct her own investigation on this matter. 17 

Q All right.  Now, did you speak to Pamela Scott about her 18 

investigation after your first conversation with her? 19 

A Yes, ma'am. 20 

Q Okay, and what was your second conversation with her 21 

about? 22 

A She called and asked me if there had been anybody else in 23 

the -- that had witnessed what had happened that morning, and I 24 

told her that I didn’t recall other than the people that I 25 
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wrote on my rebuttal letter. 1 

Q Okay.  Did she say anything about the progress of her 2 

investigation? 3 

A Other than getting statements and -- I got one phone call 4 

from her stating that she had been sick or she was on vacation, 5 

and sorry that it was taking so long, and “I will get back with 6 

you,” like the following week was a Monday or a Tuesday, she 7 

said. 8 

Q All right, and was that a third conversation where she 9 

told you that she was away, and that she would be getting back 10 

to you? 11 

A Yes, ma'am. 12 

Q Okay.   Now, did you have a fourth conversation with 13 

Pamela Scott? 14 

A Yes.  She proceeded to call me and tell me that the -- 15 

that the Company stood by their suspension, and again, I argued 16 

my point about this being in my file about me verbally 17 

assaulting somebody, and asked about -- I asked about my 18 

bonuses, if that was going to affect my bonuses, and she said, 19 

“Yes.”   20 

Q What did she say was going to happen to your bonuses? 21 

A That they would -- they would be taken away. 22 

Q And continue -- continue -- what else did you have to say 23 

to her? 24 

A I told her that I just didn’t think that that was right, 25 
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that what was on my file, shouldn’t be on my file, and she 1 

stressed on -- or she stated that they would put something in 2 

my file stating that I didn’t verbally assault somebody, but I 3 

created a hostile environment, work environment, is how she 4 

stated it. 5 

Q Okay.  Did that end the conversation? 6 

A Yeah, pretty much because I was done talking to her. 7 

Q Okay.  Now, were you paid for the days that you were 8 

suspended? 9 

A No, ma'am. 10 

Q That was an unpaid five-day suspension? 11 

A Yes, ma'am. 12 

Q And did you lose that bonus? 13 

A I lost two bonuses. 14 

Q Okay.  Can you explain that? 15 

A I lost my fourth quarter bonus, which if I wouldn’t have 16 

got suspended, I would have went the full year without any 17 

incidences, any mixes, tickets, spills, and that makes you 18 

eligible for a fifth bonus -- 19 

Q Uh-huh. 20 

A -- at the beginning of the year, so that would have been a 21 

625 bonus at the end of December, which I would have got in 22 

January, and a fifth bonus which was another 625. 23 

Q Okay. 24 

A It is like a bonus-bonus. 25 
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Q Okay, and you lost both of those bonuses? 1 

A Both bonuses, yes, ma'am. 2 

Q Now, I want to direct your attention to much earlier on in 3 

the year, so in the summer of 2011, were you ever called to an 4 

investigation about a comment box? 5 

A Yes, ma'am. 6 

Q Okay, and who called you to the investigation? 7 

A Pamela Scott. 8 

Q And did you meet Pamela Scott? 9 

A Yes, ma'am. 10 

Q And where did you meet her? 11 

A We met in Eric Burnham’s office at the Albuquerque 12 

facility. 13 

Q And who was present in that office? 14 

A I was present, Pamela Scott, Colleen Redford, and Eric 15 

Burnham. 16 

Q And who spoke at that meeting? 17 

A Mostly Pamela Scott did. 18 

Q Okay.  Now, in that meeting, did you tell Pamela Scott 19 

that Reggie took comments from a box? 20 

A No, ma'am. 21 

Q Did Pamela Scott ask you if you were present when Reggie 22 

admitted to taking statements from that box? 23 

A Would you repeat that question again? 24 

Q Okay.  So, during this meeting, did Pamela Scott ask you 25 
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if you were ever present in a conversation where Reggie said 1 

that he did take those comments from the box? 2 

A No, ma'am. 3 

Q Okay.  Did Pamela Scott ask you if you were ever present 4 

in a conversation where Monty told Reggie that he was speaking 5 

for everybody at Western by taking those comments out of the 6 

box? 7 

A No, ma'am. 8 

Q Okay.  Now, aside from this meeting that you had with 9 

Pamela Scott and the other supervisors, were you ever present 10 

in a conversation where Monty told Reggie that he was speaking 11 

for everyone by taking those comments out of the box? 12 

A No, ma'am. 13 

Q Okay, were you ever present in a conversation with Reggie 14 

and Monty, where Reggie said that he did take those comments 15 

out of the box? 16 

A No, ma'am. 17 

Q Were you ever present in a conversation where Reggie and 18 

Monty were there, and Monty told Reggie that taking the 19 

comments out of the box was not the right thing to do, to let 20 

the Union come in? 21 

A No, ma'am. 22 

Q Now, moving onto another topic, is there an ice machine 23 

available for the drivers in -- in any of the terminals? 24 

A Yes, ma'am. 25 
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Q Okay.  Where are those ice machines? 1 

A There is one in the Ciniza break room, and there is one at 2 

-- in the office there at the APT loading rack, as well, which 3 

is the Albuquerque loading rack on Broadway. 4 

Q Have you ever seen drivers take that ice for personal use? 5 

A Yes, ma'am. 6 

Q Okay, can you give me some examples? 7 

A The ice machine is there for us to use for our lunch 8 

boxes, our water jugs, stuff like that, cups that we carry. 9 

Q Okay.  Now, is there a fax machine available for drivers 10 

to use? 11 

A I wouldn’t say it is available to use, but they are in the 12 

offices. 13 

Q Okay, so is there a -- which offices? 14 

A I know there is one at the facility that we report to on 15 

Broadway and Gibson, the Albuquerque -- 16 

Q Okay.  Where is that fax machine? 17 

A It is in the office. 18 

Q Is there a name for that office or -- 19 

A That is where they take orders for, I guess, the lube 20 

side, the oil side of that particular warehouse or office, as 21 

well. 22 

Q Okay.  All right.  And who is in that office, or does 23 

anybody run that office? 24 

A Janet, she -- I think she has been there the longest, and 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

1866 

then you have got Jennifer who is in the front that answers the 1 

phones, and talks to the customers that come in. 2 

Q Okay. 3 

A To buy oil or what-not. 4 

Q Now, have you ever seen drivers use that fax machine? 5 

A Me personally, no. 6 

Q Okay, have you ever used that fax machine? 7 

A Yeah, I have used it before. 8 

Q What have you used it for? 9 

A To fax -- fax stuff to Tempe.  They -- it was a new system 10 

where you had to -- in order to get reimbursed -- I was trying 11 

to get reimbursed for some boots.  I had to fax some stuff over 12 

to get reimbursed for my boots. 13 

Q Okay.   14 

 JUDGE McCARRICK:  For your what, sir? 15 

 THE WITNESS:  For my boots, my work boots. 16 

 JUDGE McCARRICK:  Oh, okay. 17 

Q BY MS. ALONSO:  Okay.  Have you ever used the fax machine 18 

for any other purpose? 19 

A No, ma'am. 20 

 JUDGE McCARRICK:  Do you get reimbursed by Western for -- 21 

 THE WITNESS:  For buying work boots? 22 

 JUDGE McCARRICK:  -- buying work boots? 23 

 THE WITNESS:  Yes, sir. 24 

 JUDGE McCARRICK:  Thank you. 25 
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Q BY MS. ALONSO:  Have you ever used it for personal 1 

reasons? 2 

A No, ma'am. 3 

Q What about -- is there like a fax machine that also has a 4 

scan feature that you can use as a printer? 5 

A Yes. 6 

Q Where is that machine? 7 

A That one, I believe, is in Ciniza. 8 

Q Okay, where in Ciniza? 9 

A It is in the -- in the Plant Operator’s, or what you have 10 

listed here on -- 11 

Q On General Counsel's Exhibit No. 144? 12 

A Yes. 13 

Q Okay.  Have you ever used that machine? 14 

A No, ma'am, other than to print out BOL’s. 15 

Q Okay.  Have you ever used a printer to make copies of pay 16 

stubs? 17 

A Yes, ma'am. 18 

Q Okay, where is that printer? 19 

A That printer is at the Albuquerque facility. 20 

Q All right. 21 

A In the office. 22 

Q Whose office? 23 

A Where Janet and Jennifer -- 24 

Q Okay. 25 
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A -- sit. 1 

Q Okay, and can you describe what you do when you are -- can 2 

you describe how many times you have made copies of your pay 3 

stubs for yourself? 4 

A I have four times, when I needed copies for myself, I will 5 

make a copy. 6 

Q All right.  Have you ever copied a money order using that 7 

machine? 8 

A Yes, I have used -- I made a copy one time for a money 9 

order. 10 

Q All right, what was the money order for? 11 

A I was giving it to an individual and I wanted a copy of my 12 

-- for my records. 13 

Q Okay, so that was not related to work?  It was something 14 

personal? 15 

A No, ma'am. 16 

Q Now, does the Company require that you keep copies of pay 17 

stubs for yourself? 18 

A No, you don’t, but you want to keep track, because nothing 19 

is -- 20 

 JUDGE McCARRICK:  Well, the question is that the Company 21 

has no requirements that you do that? 22 

 THE WITNESS:  No. 23 

Q BY MS. ALONSO:  Okay.   24 

 MS. ALONSO:  I’m sorry, what is my next in line? 25 
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 JUDGE McCARRICK:  I have 158. 1 

 MS. ALONSO:  Thank you. 2 

(General Counsel's Exhibit No. 158, marked for identification.) 3 

Q BY MS. ALONSO:  Kevin, were you recently at a Giant Store 4 

on Second, in Candelaria? 5 

A Yes, ma'am. 6 

Q Okay, did you take pictures at that store? 7 

A Yes, ma'am. 8 

Q All right.  I am going to hand you what has been as 9 

General Counsel's Exhibit No. 158. 10 

A Thank you. 11 

Q Okay, did you take -- did you take these pictures? 12 

A Yes, ma'am. 13 

Q Okay.  When did you take these pictures? 14 

A It was Sunday -- Sunday afternoon. 15 

Q Okay, is that June 10th? 16 

A Yes, ma'am. 17 

Q Okay.  Now, is -- are both of these photos fair and 18 

accurate -- or is the top photo that says “Giant,” is this a 19 

fair and accurate representation of this store, as it looked 20 

that day? 21 

A Yes, ma'am. 22 

Q Okay, now the bottom photograph; is that a fair and 23 

accurate description of the “hiring” sign that you saw that 24 

day? 25 
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A Yes, ma'am. 1 

Q Now, where was this hiring sign on the bottom? 2 

A It was -- and if you can see on the top picture, you can 3 

see -- tell that the yellow sign was right there, as soon as 4 

you enter the store. 5 

 JUDGE McCARRICK:  On the right-hand glass door? 6 

 THE WITNESS:  On the right-hand glass door, right in the 7 

middle, yes, sir. 8 

Q BY MS. ALONSO:  And on the bottom photograph, is that just 9 

an enlargement? 10 

A Yes, ma'am. 11 

Q Okay.  Now, is that your reflection in the photo, in the 12 

bottom?  I don’t know if you can see that. 13 

A Yeah, it is. 14 

Q Okay. 15 

 MS. ALONSO:  I would move for the admission of General 16 

Counsel's Exhibit No. 158. 17 

 JUDGE McCARRICK:  Objection? 18 

 MR. HIGH:  No objection. 19 

 JUDGE McCARRICK:  Okay, General Counsel's Exhibit No. 158 20 

is received. 21 

(General Counsel's Exhibit No. 158, received into evidence.) 22 

 MS. ALONSO:  Those are all of the questions I have for Mr. 23 

Taddy. 24 

 JUDGE McCARRICK:  All right.  Cross examination? 25 
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 MR. HIGH:  Yes, but could we have a few minutes to get our 1 

things together? 2 

 JUDGE McCARRICK:  You may. 3 

 Is there an affidavit? 4 

 MS. ALONSO:  There is, Your Honor. 5 

 MR. HIGH:  Yes, yes, I would like the Jencks affidavit. 6 

 MS. ALONSO:  Okay, I am handing Mr. High a one-page 7 

handwritten statement by Kevin Taddy, and then I am also going 8 

to hand Mr. High a copy of Kevin Taddy’s NLRB affidavit dated 9 

December 2nd, 2011, and that is seventeen pages. 10 

 MR. HIGH:  Thank you. 11 

 JUDGE McCARRICK:  Let’s go off the record. 12 

 We are going to take a twenty-minute break -- 13 

 MR. GIANNOPOULOS:  If I could make a statement on the 14 

record, please? 15 

 JUDGE McCARRICK:  Yeah. 16 

 MR. GIANNOPOULOS:  Although I don’t believe tape 17 

recordings are necessarily Jencks statements, the recordings 18 

that Mr. Taddy talked about with respect to the town hall 19 

meeting that he recorded and there is also a recording of Mr. 20 

Taddy in a meeting with Ms. Scott, that are in the General 21 

Counsel’s possessions, have already been produced to the 22 

Company, with the Union’s -- during the Union’s production of 23 

records. 24 

 I just wanted to make that clear for the record. 25 
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 JUDGE McCARRICK:  All right.  I don’t know whether it was 1 

a Jencks statement or not. 2 

 MR. HIGH:  I don’t need them a second time. 3 

 MR. GIANNOPOULOS:  Yeah. 4 

 MR. HIGH:  If your representation is that what I got from 5 

the Union is what you have, then I don’t need them a second 6 

time. 7 

 MR. GIANNOPOULOS:  Yes. 8 

 JUDGE McCARRICK:  Fair enough.   9 

 Let’s take a twenty-minute break at this point, so that 10 

the parties can go out and get a cup of coffee or a quick bite 11 

if they would like, before we continue. 12 

 We are off the record. 13 

 [Off the record] 14 

 JUDGE McCARRICK:  Let’s go on the record. 15 

 Go ahead. 16 

 MR. HIGH:  Your Honor, before I start with cross 17 

examination of Mr. Taddy, let the record reflect that I am now 18 

going to return to Counsel for Acting General Counsel the 19 

Jencks affidavit for Reggie Lemoine. 20 

 JUDGE McCARRICK:  Record will so reflect. 21 

 MR. HIGH:  And I still have the one for Roberto Getty 22 

[phonetic], who I have not yet cross examined, so I still have 23 

his affidavit, but I will return the one for Mr. Lemoine. 24 

 JUDGE McCARRICK:  Very good. 25 
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CROSS EXAMINATION 1 

Q BY MR. HIGH:  Good afternoon, Mr. Taddy. 2 

A Hello. 3 

Q My name is Charlie High, and I am a lawyer for Western 4 

Refining, and I want to ask you some questions about some of 5 

the issues that we are talking about here. 6 

 Did you review any documents before coming down here to 7 

testify? 8 

A Yes, sir. 9 

Q What did you look at? 10 

A My affidavit. 11 

Q All right, anything else? 12 

A No, sir. 13 

Q Okay.  Did you listen to any of the tape recordings that 14 

you talked about? 15 

A Briefly, yes. 16 

Q Which ones? 17 

A Mine, what I recorded.  18 

Q But what -- what -- what meeting was it that you recorded 19 

or -- I want to know what you listened to.  Which one was that? 20 

A The town hall meeting. 21 

Q All right, and that would be the July 2011? 22 

A Yes, sir. 23 

Q All right, what portion of that tape did you listen to? 24 

A The beginning and the end. 25 
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Q And did you play it yourself? 1 

A No, sir. 2 

Q Who played it for you? 3 

A John did. 4 

Q Okay.  All right. 5 

 MR. GIANNOPOULOS:  Your Honor, let the record reflect that 6 

John is me. 7 

 JUDGE McCARRICK:  So reflected, Mr. Giannopoulos. 8 

Q BY MR. HIGH:  All right, and when did you do that? 9 

A Sunday. 10 

Q All right, and when did you review your affidavit? 11 

A This past week. 12 

Q All right.  And did you review anything other than 13 

listening to the tape and your affidavit? 14 

A No, sir.  Just what has been presented in front of me. 15 

Q Well, I don’t know what is in front of you -- what are you 16 

talking -- 17 

A My rebuttal letter and my affidavit. 18 

Q Okay.  All right, let’s -- you have been with Western for 19 

about five years you said? 20 

A Yes, sir. 21 

Q All of it as a Finished Product Driver? 22 

A Yes, sir. 23 

Q So you loaded at all of the racks, I take it? 24 

A Yes, sir. 25 
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Q All right, and you are certified to load at those racks; 1 

is that right? 2 

A Yes, sir. 3 

Q And you took the exam and passed it? 4 

A Yes, sir. 5 

Q So you know what you can do and what you can’t do; is that 6 

right? 7 

A Yes, sir. 8 

Q All right, and you know that when you are loading, you are 9 

not supposed to leave your truck? 10 

A Yes, sir. 11 

Q And you are not -- you weren’t suggesting this morning 12 

that it is okay for a driver to leave their truck while they 13 

are loading, were you? 14 

A No, sir. 15 

Q Now, you told us about going to El Paso, you and Ever 16 

Rodriguez and Charlie Stevenson? 17 

A Yes, sir. 18 

Q I didn’t get down when that occurred.  Do you remember 19 

about when that was? 20 

A Summertime, sometime, of 2011. 21 

Q And when you say you went to El Paso, where was it you 22 

actually went? 23 

A To a local establishment to meet the drivers that wanted 24 

to meet up with us. 25 
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Q What type of local establishments? 1 

A A Denny’s. 2 

Q A Denny’s, okay. 3 

 You didn’t go to the terminal? 4 

A No, sir. 5 

Q You didn’t go to the rack? 6 

A No, sir. 7 

Q You just met with them at a restaurant? 8 

A Yes, sir. 9 

Q Okay.  All right, let’s talk a little bit now about this 10 

July 2011 town hall meeting. 11 

 You attended that meeting, right? 12 

A Yes, sir. 13 

Q And you recorded the meeting? 14 

A Yes, sir. 15 

Q Which meeting did you record? 16 

A The town -- the eleven o’clock meeting.  The eleven 17 

o’clock town hall meeting. 18 

Q Now, this morning, some of that tape or that recording was 19 

played.   20 

 MR. HIGH:  Was that this witness or -- 21 

 MS. ALONSO:  No. 22 

 MR. HIGH:  It was another one, okay. 23 

 JUDGE McCARRICK:  That was Mr. Rodriguez. 24 

 MR. HIGH:  I’m sorry? 25 
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 JUDGE McCARRICK:  That was Mr. Rodriguez. 1 

 MR. HIGH:  Oh, okay.  They are running together after a 2 

while. 3 

Q BY MR. HIGH:  But you recorded the 11:00 a.m. meeting, 4 

correct? 5 

A Yes, sir. 6 

Q But there was another meeting, another town hall meeting 7 

in the afternoon? 8 

A Yes, sir. 9 

Q You didn’t -- did you attend it? 10 

A No, sir. 11 

Q Did you record it? 12 

A No, sir. 13 

Q Okay.  Is -- did anyone else record that afternoon town 14 

hall meeting? 15 

A Yes, sir. 16 

Q Who was that? 17 

A Ever Rodriguez. 18 

Q All right.  So you used -- you used the recorder to record 19 

the morning one, and then is that when you gave your recorder 20 

to someone else? 21 

A Yes. 22 

Q Who did you give it to? 23 

A Ever Rodriguez. 24 

Q All right, and then Ever recorded the afternoon town hall 25 
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meeting? 1 

A Yes, sir. 2 

Q Okay.  Where is the recording of the morning town hall 3 

meeting? 4 

A On that recorder that I used, which is in my ex-wife’s 5 

possession, I assume. 6 

Q All right, but you recorded the morning session and then 7 

gave it to Ever Rodriguez, and he recorded the afternoon 8 

sessions. 9 

A Yes, sir. 10 

Q And then what happened to the recorder? 11 

A I took it home. 12 

Q Well, did I understand you to say that somebody gave it to 13 

Dean Perry to record something? 14 

A Yes, sir.  About a week or so later, I then gave it to 15 

Dean Perry to download the meetings onto a disk. 16 

Q So that recorder, at that time, would have -- well, what 17 

happened to it in the meantime?  Did it just lay around in your 18 

house? 19 

A Yeah, it sat in my drawer. 20 

Q All right, how big of a device is it?  Can you give us an 21 

estimate? 22 

A Like a Snickers bar. 23 

Q A what? 24 

A It is as big as a Snickers bar, more or less. 25 
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Q Oh, okay.  A Snickers candy bar? 1 

A Yes. 2 

Q All right.  So, after -- after Ever Rodriguez recorded the 3 

afternoon session, then he gave it back to you and you took it 4 

home? 5 

A Yes, sir. 6 

Q And it set there for a few weeks, and then you gave it to 7 

Dean Perry. 8 

A Yes, sir. 9 

Q Okay.  And what meeting did Dean Perry record? 10 

A He did not record a meeting. 11 

Q Well, why did you give it to Dean Perry then? 12 

 JUDGE McCARRICK:  The witness has already testified so 13 

that Mr. Perry could download -- 14 

 MR. HIGH:  Oh. 15 

 JUDGE McCARRICK:  -- the recording onto a CD. 16 

 MR. HIGH:  Okay. 17 

Q BY MR. HIGH:  So, at the time you gave it to Dean Perry, 18 

there would have been two recordings on there that you were 19 

aware of; the morning and the afternoon town hall meetings? 20 

A Yes, sir. 21 

Q Okay.  And Dean Perry then gave it back to you? 22 

A Yes, sir. 23 

Q And now your ex-wife has it? 24 

A Yes, sir. 25 
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Q Okay.  Did you ever listen to those two recordings that 1 

were on your recorder? 2 

A I listened to my recording to see how well it picked up, 3 

and the clarity of the recording, of the one I recorded. 4 

Q Okay.  You don’t have any idea then, what was said in the 5 

afternoon, July 2011, town hall meeting? 6 

A No, sir, I never took the time to listen to that afternoon 7 

meeting. 8 

Q By listening to those, do you know if you can tell which 9 

is morning and which is afternoon? 10 

A I know what I recorded because I was at the morning 11 

meeting.  So, yeah, if -- yes, I can. 12 

Q But you would have to listen to both of them to find out? 13 

A Yes, sir. 14 

Q Okay.  And do -- was Dean Perry able to download them? 15 

A To a certain point. 16 

Q Did you have any discussions with him about that? 17 

A Yes, sir. 18 

Q And if you look at a CD-Rom, can you -- you can’t tell by 19 

looking at a CD whether that is the afternoon or morning 20 

meeting, can you? 21 

A No, sir. 22 

Q All right.  All right, let’s move on to the incident in 23 

Gallup.   24 

 You -- well, let me back up before we do that, you told us 25 
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about a meeting you had with Eric Burnham and Jonas Armenta.  1 

You said that was in September of 2011? 2 

A Yes, sir. 3 

Q And how long did that meeting last? 4 

A Maybe five minutes. 5 

Q Okay.  And I think you said that was a verbal warning? 6 

A Yes, sir. 7 

Q So you didn’t get a piece of paper like you did on the 8 

suspension? 9 

A No, sir. 10 

Q On a verbal, you talk about it, and then that is the end 11 

of it. 12 

A Yes, sir. 13 

Q Now, do you -- do you recall the date in September that 14 

this occurred? 15 

A That what occurred? 16 

Q The meeting with Eric Burnham and Jonas Armenta. 17 

A I can’t recall the exact date, but it was in September 18 

sometime. 19 

Q All right, and Mr. -- who did the talking in that meeting? 20 

A Eric Burnham did. 21 

Q Did Jonas Armenta say anything that you can recall? 22 

A No, sir, he was just a witness. 23 

Q Okay, and did Mr. Burnham tell you that some drivers had 24 

complained about what you were doing? 25 
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A Yes, sir. 1 

Q And you -- as I understand the testimony -- your 2 

testimony, you denied -- did you deny that you did what Mr. 3 

Burnham said that they were complaining about? 4 

A Yes, sir. 5 

Q But in September, you were actively trying to get other 6 

drivers’ support for the Union? 7 

A Yes, sir. 8 

Q And did Mr. Burnham tell you that the drivers who 9 

complained, that were complaining about your conduct at the 10 

rack while they were loading their trucks? 11 

A He referred to it as he said that they said I was 12 

harassing them. 13 

Q But I am talking about location.  Their complaints related 14 

to whatever it is that you were doing, while they were at the 15 

rack loading their trucks? 16 

A Yes, sir. 17 

[Long pause] 18 

Q Now, the first time that you met Simon, that was in 19 

Gallup? 20 

A Yes, sir. 21 

Q And you had gone there to load your truck? 22 

A Yes, sir. 23 

Q And where were you when you were first introduced to this 24 

Simon fellow? 25 
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A Just -- just outside the -- just outside the room there at 1 

Ciniza, before you -- the room that you walk into to punch in 2 

your numbers for your load.  3 

Q They were standing outside that building? 4 

A Yes, sir. 5 

Q And who -- who was standing there other than Simon? 6 

A Pamela Scott was. 7 

Q All right, any other drivers? 8 

A I know I drove up with Ever Rodriguez. 9 

Q Did you guys convoy from El Paso? 10 

A Albuquerque. 11 

Q I mean Albuquerque.  I’m sorry. 12 

 So, you parked, went -- started toward the building to log 13 

in, right? 14 

A Yes, sir. 15 

Q And where was Ever Rodriguez? 16 

A Pretty much next to me. 17 

Q Okay, you guys were walking up towards the building 18 

together? 19 

A Yes, sir. 20 

Q All right, anyone else there, other -- we have got four 21 

people now.  We have got you, we have got Ever, we got Pam, and 22 

we got Simon.  Anyone else you recall being there? 23 

A Yeah, there was several drivers there, but I don’t recall 24 

-- I don’t recall who was actually there. 25 
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Q All right. 1 

A I mean, that is a busy place.  There is a lot of drivers 2 

there. 3 

Q All right, so when you started walking toward the 4 

building, how was it you came to be introduced to Simon? 5 

A Pamela Scott was hanging around with Simon outside the 6 

building. 7 

Q But did you -- did she call you over?  Did you go to her?  8 

I mean, how did you come together? 9 

A They were basically standing in the line of walking into 10 

the building. 11 

Q So you just walked up to them? 12 

A Yes. 13 

Q And Ever Rodriguez was with you? 14 

A Yes, sir. 15 

Q All right, and then tell me what happened.  What was the 16 

first thing that happened when you walked -- started walking up 17 

to them? 18 

A Pamela Scott pretty much said, “Hi, good morning.”  Just a 19 

hello, and went inside the building, and they -- and Simon 20 

followed, and after we punched in our load, Simon introduced 21 

himself as Company management, and he was there to talk to us 22 

about the Union. 23 

Q All right.  I want you to give me, as close as you can 24 

recall, the words Simon spoke to you. 25 
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A Well, what I do recall is I -- “I am here.  I am Company 1 

management, and I am here to talk to you guys about the Union.” 2 

Q All right.  And it is your testimony that Simon spoke the 3 

words, “Company management.” 4 

A Yeah.  All of the consultants considered themselves -- 5 

Q No, I want to know what Simon said; the words you heard 6 

with your ears. 7 

A What I just told you, sir, is what he said. 8 

Q All right.  He did use the words “Company management?” 9 

A Yes, sir. 10 

Q All right, and who was present at the time, you say, when 11 

Simon used those words? 12 

A Myself, Ever Rodriguez, and Pamela Scott was somewhere in 13 

the background. 14 

Q How far away? 15 

A I can’t say; arm length, two arm lengths away. 16 

Q Okay. 17 

A Just hovering around. 18 

Q All right, as -- from what you recall, would she have been 19 

close enough to where she could have heard what Simon was 20 

saying? 21 

 MS. ALONSO:  Objection; calls for speculation. 22 

 JUDGE McCARRICK:  Overruled. 23 

 Go ahead. 24 

 THE WITNESS:  Umm -- 25 
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 JUDGE McCARRICK:  If you know. 1 

 THE WITNESS:  I can’t recall. 2 

 JUDGE McCARRICK:  Okay. 3 

Q BY MR. HIGH:  And where was Ever Rodriguez when you say 4 

that Simon spoke these words? 5 

A He was -- he was standing next to me. 6 

Q Okay.  And anything -- any other words that you can recall 7 

Simon speaking to you at this -- on this occasion? 8 

A No, sir. 9 

Q How long did the conversation last? 10 

A It didn’t last too long, because I had already been warned 11 

not to talk about Union stuff on company time, so I told them 12 

that I was not going to talk to them about Union stuff, because 13 

I was on company time. 14 

Q And you were on company time, right? 15 

A Yes, sir. 16 

Q And Ever Rodriguez was on company time? 17 

A Yes, sir. 18 

Q Because you are getting ready to load, right? 19 

A Yes, sir.  I had to get loaded, yes. 20 

Q All right, so you -- you -- what did -- did Simon say 21 

anything back to you when you told him you were on company time 22 

and that were not supposed to do that? 23 

A I don’t recall him saying anything. 24 

Q Okay, so what did you do then?  Leave? 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

1887 

A Pretty much walked away from him, yes. 1 

Q Okay.  And where did you come to the conclusion that you 2 

couldn’t talk about the Union on working time? 3 

 MS. ALONSO:  Objection. 4 

 JUDGE McCARRICK:  Basis? 5 

 MS. ALONSO:  Mischaracterizes the past testimony.  He 6 

didn’t say “working time.” 7 

 JUDGE McCARRICK:  Overruled. 8 

 THE WITNESS:  The day I got called in to Eric’s office, 9 

saying that I had been warned about talking about Union. 10 

Q BY MR. HIGH:  All right, is that that September 2011 11 

meeting that we talked about a few minutes ago? 12 

A Yes, sir. 13 

Q Okay.  And that is the source of why you said what you did 14 

to Simon? 15 

A Yes, sir, because I was warned. 16 

Q Okay.  But you had received the Company’s handbook, had 17 

you not? 18 

A Yes, sir. 19 

Q Had you ever looked at it? 20 

A No, sir. 21 

Q Never read it? 22 

A No, sir. 23 

Q Did you ever ask anyone what the Company’s policy was on 24 

doing any kind of solicitation during working time? 25 
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 JUDGE McCARRICK:  You know what?  This goes to a very -- a 1 

very narrow legal definition, and I am not going to allow any 2 

questions of this witness understanding of what is an 3 

appropriate time for engaging in solicitation. 4 

 MR. HIGH:  Okay. 5 

 Can I get into his understanding of what the policy is? 6 

 JUDGE McCARRICK:  No, no. 7 

 MR. HIGH:  All right. 8 

Q BY MR. HIGH:  All right, then let’s talk about this safety 9 

meeting that you said you attended.   10 

 You said that it was in Albuquerque? 11 

A Yes, sir. 12 

Q You have attended a lot of safety meetings, right? 13 

A A lot of safety meetings, yes. 14 

Q Okay.  How frequently do you have a safety meeting? 15 

A It is usually one a month, the third week of the month. 16 

Q Okay.  What is it about this meeting that makes it stand 17 

out in your mind? 18 

A Which meeting are you referring to? 19 

Q The one you told us about earlier in Albuquerque.  I 20 

believe this is when Scotty, the consultant was present? 21 

A Yes, sir. 22 

Q Okay. 23 

A So what was the question again? 24 

Q What is it about this meeting that makes it stand out in 25 
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your mind, anything? 1 

A Other than they tried to introducing another consultant. 2 

Q Well, if I understood your testimony, this is one where I 3 

believe Monty Caudillo [phonetic] and Ever Rodriguez were 4 

arguing back and forth? 5 

A Yes, sir. 6 

Q Okay.  And those are both drivers, right? 7 

A Yes, sir. 8 

Q And they were having a pretty heated argument? 9 

A Yeah, they was arguing back and forth. 10 

Q Well, it was a heated argument, wasn’t it? 11 

 JUDGE McCARRICK:  Were voices raised? 12 

 THE WITNESS:  Yes. 13 

Q BY MR. HIGH:  Okay, and who was present other than you, 14 

Monty, and Ever Rodriguez?  The consultant was there, right? 15 

A Yes. 16 

Q All right, and describe this consultant.  What did he look 17 

like? 18 

A He was an older gentleman, white -- 19 

Q Do you recall his name? 20 

A I don’t recall his name. 21 

Q Okay. 22 

A No. 23 

Q And did he say much during this meeting? 24 

A No, sir.  I don’t -- I just -- I remember him introducing 25 
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himself to a couple of drivers.  We proceeded to have our lunch 1 

that was brought there into the break room, and just arguing 2 

back and forth, certain drivers, I guess. 3 

Q Okay.  And the argument between Monty Caudillo and Ever 4 

Rodriguez was over the pros and cons of a union, right? 5 

A Yes, sir. 6 

Q Okay.  Do you recall anything being said during this 7 

meeting about Union pensions? 8 

A No, sir. 9 

Q Okay.  And how long did that meeting last? 10 

A I would say maybe a half hour once Steve came in and 11 

conducted the meeting. 12 

Q Steve Curtright? 13 

A Steve Curtright, yes. 14 

Q Okay.  And what did Steve Curtright talk about, do you 15 

recall? 16 

A If I remember correctly, he talked about cell phone use. 17 

Q What? 18 

A Cell phone use while -- 19 

Q Okay. 20 

A -- you are operating the truck and at work, because I 21 

think we had just had a death in Bloomfield. 22 

Q Was that a fatality? 23 

A Yes, sir. 24 

Q All right, so Steve Curtright talked about the fatality, 25 
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because it involved the use of cell phones while driving; is 1 

that right? 2 

A Yes, sir. 3 

Q All right.  All right, now, let’s talk about the incident 4 

over in Gallup.  This is what -- after which you were 5 

suspended, and let’s go to General Counsel's Exhibit No. 95. 6 

A Okay. 7 

Q If you would get that in front of you there. 8 

A Okay. 9 

Q Now, about what time did you arrive in Gallup, as you 10 

recall, Mr. Taddy? 11 

A I would say around 4:00 a.m. in the morning. 12 

Q Okay, and you parked in front of the building where you go 13 

in to log in that you are free to load, right? 14 

A Yes, sir. 15 

Q All right.  Do you recall who else was parked there 16 

waiting to load? 17 

A I don’t have people’s truck numbers memorized, no. 18 

Q All right.  So, are you -- but while you were there, you 19 

were out asking some co-workers to sign a petition. 20 

A Yes, co-worker. 21 

Q Okay, and who was that? 22 

A That was Joseph. 23 

Q Do you know his last name? 24 

A I know his last name, but I just can’t think of it right 25 
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now. 1 

Q Okay, but he is a Western Wholesale driver? 2 

A Yes, sir, in Ciniza, yes. 3 

Q Oh, he is out of the Gallup terminal? 4 

A Yes, sir. 5 

Q Okay.  All right.  And where were you when you asked Joe 6 

to sign this petition? 7 

A We were outside on the line. 8 

Q But were you -- you weren’t in your truck. 9 

A I wasn’t in my truck, no, sir. 10 

Q Was he in his truck? 11 

A Yes, sir. 12 

Q All right.  What did you do?  Did you walk up and get up 13 

on the -- 14 

A The catwalk, yes.  No, actually, I was standing on the 15 

floor and he had his door open. 16 

Q All right.  And you asked him to sign a piece of paper? 17 

A A petition, yes. 18 

Q All right.  Let me show you what I have marked as 19 

Respondent's Exhibit No. 55. 20 

 MR. HIGH:  I do not have copies yet.  I will have to make 21 

them. 22 

 JUDGE McCARRICK:  Can I see what it is? 23 

[Long pause] 24 

 JUDGE McCARRICK:  Thank you. 25 
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(Respondent's Exhibit No. 55, marked for identification.) 1 

Q BY MR. HIGH:  All right, Mr. Taddy, let me show you what I 2 

have marked as Respondent's Exhibit No. 55, and ask you to take 3 

a look at those documents. 4 

 There are several pages, so look at each one of them, if 5 

you would. 6 

[Long pause] 7 

Q Have you had a chance to look at those documents? 8 

A Yes, sir. 9 

Q Can you tell me what those -- what that exhibit is? 10 

A Yeah, that is the petition that we were trying to get 11 

drivers to sign to show support on getting an election approved 12 

at Western. 13 

Q And is that the petition that you asked this Joe fellow, 14 

that you wanted him to sign? 15 

A Yes, sir. 16 

Q Okay.   17 

 MR. HIGH:  Your Honor, we would offer Respondent's Exhibit 18 

No. 55. 19 

 JUDGE McCARRICK:  Any objection? 20 

 MS. ALONSO:  Your Honor, I object to his foundation -- no 21 

objection, Your Honor. 22 

 JUDGE McCARRICK:  All right. 23 

 Respondent's Exhibit No. 55 is received. 24 

(Respondent's Exhibit No. 55, received into evidence.) 25 
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 MR. HIGH:  And I will provide the Court with copies. 1 

 JUDGE McCARRICK:  Thank you. 2 

Q BY MR. HIGH:  Now, after you talked with Joe, and as I 3 

understand it, he refused to sign it, is that right? 4 

A Yes, sir. 5 

Q And that is what kind of got you going and upset. 6 

A Yeah, what got me upset is the fact that he was a 7 

supporter of the Union, and at this point, he just -- he didn’t 8 

want to sign it, no. 9 

Q Okay.  And how long did you talk with Joe?  I take it this 10 

was a very brief -- 11 

A Yes, sir. 12 

Q All right, what would you say, thirty seconds, or 13 

something? 14 

A Yeah, more or less. 15 

Q All right.  Did you ask anyone other than Joe to sign the 16 

petition? 17 

A I think I asked one other driver. 18 

Q Okay, and where -- where would that have been? 19 

A Outside there on the line. 20 

Q All right. 21 

A In Ciniza. 22 

Q Now, was Joe waiting to load, or was Joe leaving with a 23 

load? 24 

A I think he was waiting to load. 25 
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Q All right.  He just hadn’t parked his truck and got out of 1 

it yet? 2 

A Oh, he had parked his truck.  He just hadn’t got out of it 3 

yet. 4 

Q Oh, okay.  All right.  And the other person that you think 5 

you may have asked to sign, he too was waiting to load? 6 

A Yes, sir. 7 

Q Okay.  All right, and then after that, you went inside the 8 

building to log in your load? 9 

A Yes, sir. 10 

Q All right.  Now, when you walked into the building, I 11 

think you were asked, and you said Shawn Hale was there? 12 

A Yes, sir. 13 

Q And Ray -- 14 

A Dazhan. 15 

Q -- was there? 16 

A And Leo Greigo. 17 

Q All right, and who is Leo Greigo? 18 

A He is the Rack Operator. 19 

Q All right.  And if you still have General Counsel's 20 

Exhibit No. 144 in front of you? 21 

A Okay. 22 

Q Do you have that in front of you, Mr. Taddy? 23 

A Yes, sir. 24 

Q Okay, now, is he the Plant Operator? 25 
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A Yes, sir. 1 

Q All right.  So he works for the refinery? 2 

A Yes, sir. 3 

Q All right, and you have known him for a long time, I take 4 

it? 5 

A Yes, sir. 6 

Q Do you know what his job is?  What does he do? 7 

A If anything goes wrong on the rack, and I am assuming, to 8 

basically baby-sit the rack. 9 

Q Okay.  And he is located in the area on General Counsel's 10 

Exhibit No. 144 where it says Plant Operator? 11 

A Yes, sir. 12 

Q All right, and when you walked into the building on this 13 

particular occasion, he was in that office, correct? 14 

A Yes, sir. 15 

Q And do you recall whether or not there was any drivers in 16 

this room, other than Shawn Hale and Ray -- and Ray -- 17 

A Dazhan. 18 

Q Yes. 19 

A No, I don’t recall anybody else.   20 

Q Okay, you are not saying there weren’t anyone else there, 21 

but -- 22 

A There could have been.  I don’t recall anybody being in 23 

there other than the -- Ray Dazhan and Shawn Hale and Leo 24 

Greigo.  Shawn Hale and Ray Dazhan were standing at the doorway 25 
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and Leo Greigo was sitting at his desk. 1 

Q All right.  Okay.  And you were upset when you walked into 2 

the building. 3 

A Yes, sir. 4 

Q Okay, and not at the people who were in there, but you 5 

were just -- 6 

A Just blowing off steam, yes, sir. 7 

Q All right. 8 

A I was just -- 9 

Q Joe’s refusal had upset you. 10 

A Yes. 11 

Q All right, and you had told us that when you walked in, I 12 

believe you used the words, “ranting and raving.”  Did you ever 13 

say that? 14 

A Yes. 15 

Q All right.  Were you talking to anyone in particular? 16 

A No, sir. 17 

Q Just in general? 18 

A Just in general, yes. 19 

Q All right, and you did use the phrase that we talked 20 

about, that “people are a bunch of pussies.”  You did say that, 21 

right? 22 

A Yes, sir. 23 

Q Did you say they were “fucking pussies?” 24 

A I don’t recall saying that, no. 25 
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Q Okay.  How loud were you speaking? 1 

A Not enough for everybody to hear me in that room. 2 

Q You intended people to hear what you were saying? 3 

A Yes. 4 

Q Now, when you first walked in, was anyone at the computer 5 

logging in, in front of you?  Did you have to wait to log in, I 6 

guess, is a better way to ask it? 7 

A No, sir. 8 

Q All right.  Did you -- how long were you in there before 9 

you decided to go ahead and log in your load? 10 

A I walked in.  I blew off my steam, and then I continued to 11 

enter my load in the computer. 12 

Q All right, and you logged in and then you went in to the 13 

area marked as “Drivers’ Room” on General Counsel's Exhibit No. 14 

144? 15 

A Yes, sir. 16 

Q All right.  When you went into that room -- was anyone 17 

else in there, that you recall? 18 

A No, sir.  Nobody was in that room. 19 

Q Okay, so when you first walked in, it was empty? 20 

A Yes, sir. 21 

Q There wasn’t anyone sitting at any of these tables? 22 

A No, sir. 23 

Q And Shawn and Ray were still back in here, over here in 24 

this other room? 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

1899 

A Yes, sir. 1 

Q Okay, so walked in to the area that said Drivers’ Room, 2 

and that is when you ripped the poster, right? 3 

A Yes, sir.  It was near the coffee machine. 4 

Q All right, now -- yeah, that is what I was going to ask 5 

you. 6 

 Tell me where that poster was that you ripped down. 7 

A It was by the coffee machine. 8 

Q All right.  By the coffee machine, meaning what -- was it 9 

on the wall, on a bulletin board, or what -- how was it 10 

attached? 11 

A The coffee machine, as soon as you walk in the door, the 12 

coffee machine is at an immediate right, and there is a wall 13 

there.  I walked in, looked in the break room.  I was going to 14 

walk back out, and I noticed the poster on the wall, and I 15 

proceeded to take it down. 16 

Q Like was it secured to the wall? 17 

A Your typical office tape, I guess you would say. 18 

Q Not -- 19 

A The kind you wrap presents with. 20 

Q So it wasn’t a bulletin board? 21 

A No, sir. 22 

Q Did there used to be a bulletin board there? 23 

A There used to be, yes. 24 

Q All right, do you -- well, let me back up.   25 
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 When you first walk in to the building to log in, are 1 

there bulletin boards in this room? 2 

 JUDGE McCARRICK:  Referring to the Log-In Room? 3 

 MR. HIGH:  Yes, sir, Log-In and Computer. 4 

 THE WITNESS:  Yeah, I guess there is something on the 5 

front there that you can stick stuff to, yes. 6 

Q BY MR. HIGH:  Okay, but the bulletin board you are talking 7 

about is over in the Drivers’ Room? 8 

A Yes. 9 

Q Okay, and do you know when it was up -- or when it came 10 

down? 11 

A I know that bulletin was up for a long time, for a little 12 

bit, because it was -- there was always an advertisement for a 13 

drawing for a Harley-Davidson. 14 

Q Okay, and do you know whose bulletin board that was? 15 

A From what I was told, it was -- it was a driver -- a 16 

Ciniza driver and his name was -- his last name was Payne. 17 

Q Okay, so some driver had put that bulletin board up? 18 

A I am assuming.  That is what I was told, yes. 19 

Q Okay, but it wasn’t there on the day that this incident 20 

happened? 21 

A No, sir, because when this Union stuff started, I am 22 

assuming the Company or whoever told that person to take that 23 

bulletin board down. 24 

Q Okay, but you don’t know that for a fact, do you? 25 
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A I don’t know that for a fact.  That is just what I was 1 

told. 2 

Q Okay, but when you were there on this particular day, this 3 

poster was secured to the wall with tape? 4 

A Yes, sir. 5 

Q All right, and you reached up -- well, first of all, how 6 

large would you say that poster was? 7 

A Umm -- 8 

Q Let’s use the easel as a guide.  Was it that big? 9 

A No, not that big.  That -- that poster would have fit 10 

right in the middle of that easel. 11 

Q Is it larger -- is it larger than General Counsel's 12 

Exhibit No. 155? 13 

 JUDGE McCARRICK:  Eight and a half by eleven? 14 

 THE WITNESS:  Yes, sir.  I would say if you was to put two 15 

of those papers head to bottom -- 16 

Q BY MR. HIGH:  Like this? 17 

A Maybe that big, yes. 18 

Q Okay, so the poster was about that large? 19 

A Yes, sir.  More or less. 20 

Q Okay, and where was the tape securing it?  On the sides or 21 

the top or -- 22 

A Just the corners. 23 

Q Okay. 24 

 JUDGE McCARRICK:  And what has been indicated is two 8 1/2 25 
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by 11 pieces of typing paper on top of each other, lengthwise. 1 

Q BY MR. HIGH:  And you -- you just reached up, I take it? 2 

A Yeah, I just grabbed the bottom corner of the poster and 3 

just tugged on it and it came right off. 4 

Q Well, you ripped it off the wall, didn’t you? 5 

A No, sir. 6 

Q How -- 7 

A If I ripped it off the wall, the poster would have been 8 

damaged.  The poster wasn’t damaged.  I proceeded to tug on the 9 

bottom of the poster that was on the wall.  I tugged it off, 10 

and I set it there on the -- next to the coffee bar, or the 11 

coffeemaker, whatever you want to call it. 12 

 JUDGE McCARRICK:  It was on some kind of a table? 13 

 THE WITNESS:  Yeah. 14 

Q BY MR. HIGH:  You didn’t rip it off of the wall and throw 15 

it in the trash? 16 

A No, sir.  No, there is the coffee bar and the trash is 17 

next to it.  When I proceeded to take that poster off of the 18 

wall, I threw it down, and it could have landed in the trash.  19 

It might not have, but there is enough space where they put 20 

coffee filters and the coffee itself, next to the trash can. 21 

Q How many posters did you take off of the wall? 22 

A Just that one.   23 

 It was a Q&A poster.  That is what I was trying to 24 

remember earlier. 25 
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Q All right.  I want to ask you a couple questions, Mr. 1 

Taddy. 2 

 You did give an affidavit to the National Labor Relations 3 

Board, didn’t you? 4 

A Yes, sir. 5 

Q And you were asked, or you talked about this poster? 6 

 JUDGE McCARRICK:  In your affidavit? 7 

 THE WITNESS:  Yes, sir. 8 

Q BY MR. HIGH:  And this is on Page 11, starting at Line 9, 9 

it says, as follows: 10 

 “These posters were side by side on the wall.  One was a 11 

question and answer poster about 12 inches by 24 inches in 12 

size, with red lettering that said anti-union stuff, and said, 13 

“Vote No.”  I ripped the Q&A poster off the wall and put it in 14 

the trash.” 15 

 MR. HIGH:  We would offer that as a prior inconsistent 16 

statement, Your Honor. 17 

 JUDGE McCARRICK:  Any objection? 18 

 MS. ALONSO:  No objection, Your Honor. 19 

 JUDGE McCARRICK:  Okay, that will be received. 20 

Q BY MR. HIGH:  Now, when you -- after you got the poster 21 

off of the wall, did you notice any other people in this 22 

Drivers’ Room with you? 23 

A No, sir, other than Ray -- I think Ray had already come in 24 

to sit down in the break room. 25 
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Q Okay.  But my question is, what do you recall?  Do you 1 

recall, after you took the poster off of the wall, was anyone 2 

else in that Drivers’ Room with you? 3 

A I will say, yes. 4 

Q And who would that be? 5 

A Ray Dazhan. 6 

Q Now, do you recall if there was anyone else? 7 

A No, sir. 8 

Q All right, and the security guards, I understand, came in 9 

shortly thereafter, right? 10 

A Just seconds after I took the poster off the wall, he 11 

proceeded to walk in into the break room. 12 

Q Now, you were still upset when the security guard came in, 13 

right? 14 

A I wasn’t -- I had started calming down by then. 15 

Q Okay.  So you were not still upset? 16 

A Can I give a level of being upset? 17 

Q Okay.  And when the security guard walked in, what do you 18 

recall him saying to you? 19 

A He said that I needed to stop doing that, and that I need 20 

to leave the building and sit in my truck, or I was going to be 21 

escorted off of the premises. 22 

Q And did you comply with that? 23 

A Yes, sir. 24 

Q You left and went out and got in your truck? 25 
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A Yes, sir. 1 

Q Okay.  And then you loaded and left, and went back to 2 

deliveries? 3 

A Yes, sir. 4 

Q And at the end of the day is when Eric Burnham notified 5 

you that he wanted to see you in his office? 6 

A Yes, sir. 7 

Q And that is when he gave you General Counsel's Exhibit No. 8 

95? 9 

A Yes, sir. 10 

Q And as I understand, what you disagree with here is the 11 

verbal assault stuff; is that what -- 12 

A Yes, sir. 13 

Q Okay.   14 

[Long pause] 15 

Q Now, looking at General Counsel's Exhibit No. 95, it uses 16 

the words that you “ripped posters from walls.”  Do you 17 

disagree with that? 18 

A Yes, sir. 19 

Q What word would you use? 20 

A “Took poster off wall.”  21 

Q Okay.   22 

[Long pause] 23 

Q And how long did the meeting with Eric Burnham last where 24 

he gave you a copy of General Counsel's Exhibit No. 95? 25 
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A Maybe five or ten minutes. 1 

Q And who did you say was there with Mr. Burnham?  It was 2 

the Phoenix supervisor, wasn’t it? 3 

A Phoenix supervisor, yes. 4 

Q Do you know the guy’s name? 5 

A No, sir. 6 

Q Did he speak any words to you?  7 

A No, sir. 8 

Q All right.  Okay.  Now, you wrote a rebuttal which you 9 

told us about, and Pam Scott did talk to you about your 10 

rebuttal, did she not? 11 

A Yes, sir. 12 

Q Okay, and she actually wrote a document addressing your 13 

issue? 14 

 MS. ALONSO:  Objection; calls for speculation. 15 

 JUDGE McCARRICK:  Overruled. 16 

 THE WITNESS:  That is what she told me.  I don’t know, as 17 

far as it got in my file, I have no idea. 18 

Q BY MR. HIGH:  All right, look at General Counsel's Exhibit 19 

No. 96. 20 

[Long pause] 21 

 JUDGE McCARRICK:  Have you had a chance to review that, 22 

sir? 23 

 THE WITNESS:  One second. 24 

[Long pause] 25 
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 THE WITNESS:  Okay. 1 

Q BY MR. HIGH:  Have you had a chance to look at General 2 

Counsel's Exhibit No. 96? 3 

A Yes, sir. 4 

Q Have you ever seen that document before? 5 

A No, sir. 6 

Q Okay.  Does it address the issue that you wanted, or that 7 

you asked Colleen Redfern to address? 8 

 MS. ALONSO:  Objection, relevance. 9 

 JUDGE McCARRICK:  I think the document speaks for itself. 10 

 MR. HIGH:  Okay. 11 

Q BY MR. HIGH:  Would you agree with me, Mr. Taddy, that 12 

what you did in taking this poster off of the wall, whether you 13 

call it taking it off the wall, or ripping it off the wall, 14 

would you agree with me that that is not the kind of conduct 15 

you ought to be engaged in? 16 

 JUDGE McCARRICK:  That is a legal conclusion for me to 17 

draw and not this witness. 18 

[Long pause] 19 

Q BY MR. HIGH:  Did you ever admit to any supervisor at 20 

Western Refining, that what you did in taking the poster down 21 

was improper conduct? 22 

A No, sir. 23 

Q All right, did you ever have a conversation with Steve 24 

Curtright about the incident in taking the poster off of the 25 
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wall? 1 

A I had a conversation with Steve Curtright, but not about 2 

the poster, but about my -- my actions, yes. 3 

Q Your actions in -- 4 

A As far as the way I acted and the way I -- basically the 5 

way I acted in Ciniza, yes. 6 

Q And what did you tell Mr. Curtright about the way you 7 

acted? 8 

 MS. ALONSO:  Objection, relevance. 9 

 JUDGE McCARRICK:  Overruled. 10 

 Go ahead. 11 

 THE WITNESS:  Just that I shouldn’t have blown up like 12 

that. 13 

 MR. HIGH:  Okay.   14 

[Long pause] 15 

 MR. HIGH:  I believe that is all I have, Your Honor. 16 

 I will return to Counsel for the Acting General Counsel 17 

the seventeen-page affidavit of Mr. Taddy, along with a single 18 

handwritten statement. 19 

 JUDGE McCARRICK:  All right, and the record will so 20 

reflect. 21 

 Do you have any redirect? 22 

 MS. ALONSO:  Yes, Your Honor, and may I have just a minute 23 

to -- 24 

 JUDGE McCARRICK:  Off the record. 25 
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[Off the record] 1 

 JUDGE McCARRICK:  Back on the record. 2 

 Are you ready to go, Ms. Alonso? 3 

 MS. ALONSO:  I am. 4 

 JUDGE McCARRICK:  All right, go ahead. 5 

 Redirect. 6 

 MS. ALONSO:  Thank you. 7 

REDIRECT EXAMINATION 8 

Q BY MS. ALONSO:  Mr. Taddy, you were asked some questions 9 

about the petition that you had -- where you were seeking 10 

signatures from employees who were pro-Union. 11 

 JUDGE McCARRICK:  Respondent's Exhibit No. 55. 12 

 MS. ALONSO:  Thank you. 13 

Q BY MS. ALONSO:  Yes, Respondent's Exhibit No. 55. 14 

 How many -- how many petitions -- I mean, how many 15 

signatures were on the petition when you asked Joe to sign it? 16 

A There was a handful of signatures. 17 

Q Okay.  Now, on General Counsel -- I mean, Respondent's 18 

Exhibit No. 55 is a couple pages long.  Did you gather the 19 

signatures on all of those pages? 20 

A No, ma'am.  To me, that looked like individual petitions, 21 

not -- it wasn’t like that.  No, it was just one sheet with 22 

that phrase on top, and that was it. 23 

Q Okay, but you didn’t gather the petitions on every single 24 

page of that? 25 
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 JUDGE McCARRICK:  The signatures? 1 

 THE WITNESS:  No, no, no, no.   2 

 MS. ALONSO:  Yes. 3 

 THE WITNESS:  I had my -- my one petition that I gathered 4 

signatures on. 5 

Q BY MS. ALONSO:  Okay.  Who else was gathering signatures, 6 

if you know? 7 

A Basically every committee member was asked to do that. 8 

Q When you finished gathering signatures, what did you do 9 

with the petition? 10 

A I don’t think I ever turned it in, because I didn’t have 11 

very many signatures and that was about the time that I 12 

basically got suspended. 13 

Q Okay.  Now, is the petition that you had with you that 14 

day, is that in Respondent's Exhibit No. 55? 15 

A I am not sure.  I don’t have it in front of me no more, so 16 

I don’t -- 17 

 JUDGE McCARRICK:  Why don’t you take a look at that, sir? 18 

[Long pause] 19 

 MR. GIANNOPOULOS:  May we have one second, Your Honor? 20 

 JUDGE McCARRICK:  Let’s go off the record while the 21 

witness looks at the exhibit. 22 

[Off the record] 23 

 JUDGE McCARRICK:  Back on the record. 24 

 Please continue. 25 
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Q BY MS. ALONSO:  All right, now, Kevin, you have had a 1 

chance to review Respondent's Exhibit No. 55. 2 

A Yes. 3 

Q The day that you asked Joe to sign the petition, did you 4 

have a similar petition with that heading on the top? 5 

A Yes, ma'am. 6 

Q And how many signatures were on the petition that you 7 

handed to Joe? 8 

A Again, there was a handful of signatures. 9 

Q All right, and did you hand him a one-page or multiple-10 

page petition? 11 

A Just one. 12 

Q Now, you were also asked some questions about -- about 13 

your voice -- your voice the day of this incident in the 14 

Drivers’ Room. 15 

A Yes. 16 

Q Now, have you ever -- do you ever just sit and wait with 17 

other drivers inside that Drivers’ Room? 18 

A Yes, ma'am. 19 

Q Okay, and have you ever witnessed any other drivers get 20 

into some type of -- into some type of argument amongst 21 

themselves, inside of the Drivers’ Room? 22 

A Other than when this Union stuff started, just once -- 23 

maybe once or twice, but no. 24 

Q Okay.  And on those other times, those one or two times 25 
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that you saw other drivers arguing, did you overhear what they 1 

were arguing about? 2 

A No, ma'am. 3 

Q Okay.  Does it -- when there are several drivers in the 4 

Drivers’ Room, does it get rowdy in there, or have you ever 5 

heard it get some loud? 6 

A Yeah.  Well, you got different conversations going on.  It 7 

could sound like a cafeteria sometimes and sometimes it is just 8 

back and forth talk. 9 

Q And that is amongst the drivers? 10 

A Amongst the drivers. 11 

Q Inside that Drivers’ Room? 12 

A Yes.  13 

Q I want you to look at General Counsel's Exhibit No. 144, 14 

please. 15 

 When you walked into -- into the Drivers’ Room, when you 16 

are leaving the log-in computer area, was your back facing the 17 

tables along the south side of the Drivers’ Room? 18 

A Yes, ma'am. 19 

Q Okay.  Now, I would like to ask you some questions about 20 

the bulletin board. 21 

A Okay. 22 

Q All right.  Who told you that the bulletin board had been 23 

taken down? 24 

A The one in the Drivers’ Room, by the coffee machine? 25 
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Q Yes. 1 

A Nobody told me.  It was just pretty obvious that it was 2 

missing, or that it was gone. 3 

Q Okay, and who told you about -- about that driver being 4 

asked to take it down? 5 

A I don’t recall. 6 

Q I mean, was it a rumor at the -- amongst the drivers? 7 

A Like hearsay. 8 

Q Okay.   9 

 MS. ALONSO:  I don’t have any further questions. 10 

 JUDGE McCARRICK:  Any further, Mr. High? 11 

 MR. HIGH:  We have nothing else, Your Honor. 12 

 JUDGE McCARRICK:  All right, sir, thank you very much.  13 

You are free to go. 14 

[Witness excused.] 15 

 JUDGE McCARRICK:  Let’s go off the record, unless there is 16 

any -- 17 

 MR. GIANNOPOULOS:  Charlie, could I have that to make 18 

copies for the record? 19 

 MR. HIGH:  Sure. 20 

 MR. GIANNOPOULOS:  If we go off the record, and have a 21 

discussion, I will just go upstairs and do it. 22 

 JUDGE McCARRICK:  Okay. 23 

 MR. GIANNOPOULOS:  I just want to make sure Floyd gets a 24 

copy before -- 25 
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 JUDGE McCARRICK:  Floyd, have you already sent your stuff 1 

off? 2 

 MR. GIANNOPOULOS:  It is admitted now. 3 

 JUDGE McCARRICK:  Floyd, have you already sent things off 4 

to FedEx?  You haven’t? 5 

 THE COURT REPORTER:  No. 6 

 JUDGE McCARRICK:  Oh, okay.  All right, that will be fine. 7 

 MR. GIANNOPOULOS:  Okay. 8 

 JUDGE McCARRICK:  I just want to be clear now, we are 9 

finished now for the day. 10 

 You have got one short witness dealing with 11 

authentication, I believe? 12 

 MR. GIANNOPOULOS:  Of the tape, yes. 13 

 JUDGE McCARRICK:  And then we have the continuation or the 14 

completion of Mr. Aguirre’s cross examination. 15 

 MR. GIANNOPOULOS:  And we are going to have to call Mr. 16 

Aguirre and maybe actually work with the Company.  That is for 17 

Tuesday? 18 

 JUDGE McCARRICK:  Yeah, Tuesday morning. 19 

 MR. GIANNOPOULOS:  To finish his cross? 20 

 JUDGE McCARRICK:  Yeah. 21 

 MR. HIGH:  I would like to do it first thing -- 22 

 JUDGE McCARRICK:  First thing Tuesday morning so we can 23 

get that done. 24 

 MR. GIANNOPOULOS:  Well, he is coming up from El Paso, so 25 
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I think it is a four-hour drive or so. 1 

 JUDGE McCARRICK:  Yeah, that is what Mr. High just 2 

indicated, but we can start with your authentication witness, 3 

but I would like -- I mean, I would like to get Mr. Aguirre 4 

done.  I mean, he can come up Sunday night.  That would be even 5 

better. 6 

 MR. GIANNOPOULOS:  Okay. 7 

 JUDGE McCARRICK:  So we can get that done first thing 8 

Tuesday morning.  That would give us almost four days. 9 

 MR. GIANNOPOULOS:  And then I may have just one ten-minute 10 

witness after the -- after the authentication. 11 

 JUDGE McCARRICK:  Okay. 12 

 MR. GIANNOPOULOS:  Mr. Aguirre, maybe one very short 13 

witness, and then we would rest. 14 

 JUDGE McCARRICK:  Okay.  I just want to give Mr. High some 15 

sense of timing for -- for Tuesday. 16 

 MR. HIGH:  Okay. 17 

 JUDGE McCARRICK:  So that gives you some sense.  So, you 18 

may have most of four days, and if it looks like, on Friday, we 19 

can finish the case, if we go a full day on Friday, I am -- I 20 

am absolutely agreeable to doing that. 21 

 MR. HIGH:  For us to finish, if we -- starting Tuesday, I 22 

don’t think I can finish by one o’clock or so on Friday.  I 23 

think we may need that time. 24 

 JUDGE McCARRICK:  If it looks like that can be done, I am 25 
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happy to do that on Friday, so we don’t all have to come back a 1 

separate trip. 2 

 All right, I don’t think there is anything further other 3 

than making the photocopies for Mr. Stephens.  4 

 We will be off the record then until Tuesday morning at 5 

nine o’clock. 6 

 Thank you. 7 

 Off the record. 8 

(Whereupon, the hearing was adjourned until Tuesday, June 9 

19th, 2011, at 9:00 a.m.) 10 

 11 
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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
___________________________________         
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 
 
 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at 421 Gold Avenue SW, Albuquerque, 

New Mexico on Tuesday, June 19, 2012, at 9:00 a.m. 
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A P P E A R A N C E S 
 1 
 2 

On Behalf of Counsel for General Counsel:  3 
 4 
 JOHN GIANNOPOULOS, ESQ. 5 
 National Labor Relations Board-Region 28 6 
 2600 North Central, Suite 1400 7 
 Phoenix, Arizona  85004-3099 8 
 Tel:  (602) 640-2090 9 
 Fax:  (602) 640-2178   10 
  11 
 SOPHIA ALONSO, ESQ. 12 
 National Labor Relations Board-Region 28 13 
 421 Gold Avenue Southwest, Suite 310 14 
 Albuquerque, New Mexico  87102 15 
 Tel:  (505) 248-5125 16 
 Fax:  (505) 248-5134 17 
 18 
 19 
On Behalf of the Respondent: 20 
 21 
 CHARLES C. HIGH, JR., ESQ. 22 
 Kemp Smith, LLP 23 
 221 North Kansas, Suite 1700 24 
 El Paso, Texas  79901-1441 25 
 Tel:  (915) 533-4424 26 
 Fax:  (915) 546-5360 27 
 28 
On Behalf of Charging Party: 29 
  30 
 Kevin Pohl, Business Agent 31 

International Brotherhood of Teamsters  32 
4269 Balloon Park Road, Northeast 33 
Albuquerque, New Mexico  87109 34 
Tel:  (505) 344-1925 35 
Fax:  (505) 344-1925 36 

 37 
38 
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I N D E X 1 
                                                     VOIR   CRT 2 
WITNESS          DIRECT   CROSS   REDIRECT  RECROSS  DIRE  EXAM 3 
 4 
Moises Ortega       1924 5 
(recalled) 6 
 7 
Warren White        1926    1929 8 
 9 
Roberto Aguirre             1932      1952    1962 10 
(resume) 11 
 12 
Simon Jara          1967    1983 13 
 14 
Evelyn Diaz Fraqoso 2074    2085 15 
 16 
William Scott, Sr.  2124    2139 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 

31 
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EXHIBITS 1 
 2 
 3 
EXHIBIT                          IDENTIFIED       IN EVIDENCE 4 
 5 
General Counsel 6 
    7 
   138                                --                1931 8 
   139                                --                1931 9 
   159                               1921               1922 10 
   160                               1921               1923 11 
 12 
 Respondent 13 
 14 
    59                               1949               1951 15 
    60                               1950               1951 16 
 17 

18 
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P R O C E E D I N G S 1 

 ADMINISTRATIVE LAW JUDGE McCARRICK:  This is a resumed 2 

hearing in the matter of Western Refining Wholesale, Inc. and 3 

affiliate Western Refining, Inc., cases 28-CA-67703, 73601, 4 

71261.   5 

I am John McCarrick, the Judge assigned to the hearing.  6 

We have the same parties here present.  I’m not going to have 7 

people -- well, actually I will have.  There is one different 8 

appearance, Mr. Kevin Pohl, a business agent -- 9 

 MR. POHL:  That’s correct, Your Honor. 10 

 JUDGE McCARRICK:  -- that will be substituting for Mr. 11 

Moises Ortega today and the designated representative for the 12 

Charging Party.  Are there any preliminaries before we continue 13 

with testimony? 14 

 MR. GIANNOPOULOS:  Yes, Your Honor, I have some 15 

preliminary matters, a couple of sets of documents that I would 16 

seek admission of.  17 

(General Counsel’s Exhibits 159 and 160 are marked for 18 

identification) 19 

 MR. GIANNOPOULOS:  The first one I’ve marked as General 20 

Counsel’s 159 and I have handed out to the parties and this is 21 

just comparative discipline, again, the General Counsel would 22 

assert these are business records of the Respondent.   23 

 JUDGE McCARRICK:  Have you had a chance to look at those 24 

exhibits, Mr. High? 25 
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 MR. HIGH:  I have, I have, Your Honor, we have no 1 

objection to 159. 2 

 JUDGE McCARRICK:  Alright.  159 is received. 3 

(General Counsel’s Exhibit 159 is received.) 4 

 JUDGE McCARRICK:  How about 160? 5 

 MR. GIANNOPOULOS:  Yes, Your Honor, 160 again, are 6 

disciplines that we found of Mr. Benson Begay, we, General 7 

Counsel has gone through the subpoenaed documents and pulled 8 

any discipline or written warning that was produced with 9 

respect to Mr. Begay and our assertion will be that, there was 10 

testimony earlier in the proceeding, particularly from Mr. 11 

Schneider that an incident involving this gentleman in the 12 

drivers’ room that we think the General Counsel is going to, at 13 

least argue is comparable to an incident involving Mr. Taddy.  14 

We have subpoenaed documents, any comparative disciplines 15 

pursuant to incidents and the subpoena is in the record.   16 

General Counsel’s 2, is a copy of the Petition to Revoke and 17 

when Mr. Schenider was questioned about it, he didn’t know 18 

whether Mr. Begay was or was not disciplined for this incident.  19 

He testified that he had reported it, so we’ve gone through, 20 

pulled anything we could find with Mr. Begay and this is all we 21 

could fine. 22 

 JUDGE McCARRICK:  Alright. 23 

 MR. GIANNOPOULOS:  And so I’ll move for the admission of 24 

General Counsel’s 160. 25 
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 JUDGE McCARRICK:  Any objection? 1 

 MR. HIGH:  No, relevance, it’s not relevant to any issue 2 

in this case. 3 

 JUDGE McCARRICK:   I think you raised that, that was with 4 

respect to some of the other comparator exhibits before, Mr. 5 

High, and I think it will go to weight rather than 6 

admissibility of the documents, so I’ll receive 160 as well. 7 

(General Counsel’s Exhibit 160 is received into evidence.) 8 

 JUDGE McCARRICK:  Alright. 9 

 MR. GIANNOPOULOS:  That’s all for the preliminary matters, 10 

Your Honor, and I would like to recall Moises Ortega for just a 11 

couple of quick questions. 12 

 JUDGE McCARRICK:  Okay.  Was there any preliminary matters 13 

--  14 

 MR. GIANNOPOULOS:  Oh, I’m sorry. 15 

 JUDGE McCARRICK:  -- that Respondent had this morning? 16 

 MR. HIGH:  We have nothing, Your Honor. 17 

 JUDGE McCARRICK:  Okay.  Mr. Ortega, if you’ll come 18 

forward, sir?  If you’ll raise your right hand sir. 19 

Whereupon, 20 

MOISES ORTEGA 21 

Having been previously sworn, was recalled as a witness herein 22 

to continue his testimony, and was further examined and 23 

testified as follows: 24 

 JUDGE McCARRICK:  And sir, once again, would you state 25 
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your name for the record? 1 

 WITNESS:  Moises Ortega.  The spelling is M-o-i-s-e-s, O-2 

r-t-e-g-a. 3 

 JUDGE McCARRICK:  Thank you.  Mr. Giannopoulos? 4 

 MR. GIANNOPOULOS:  Thank you. 5 

DIRECT EXAMINATION 6 

Q BY MR. GIANNOPOULOS:  Good morning, Mr. Ortega. 7 

A Good morning. 8 

Q The last time you were here, you testified about a disk 9 

that you received from Reggie LaMoine, do you remember that? 10 

A Yes. 11 

Q And have you listed to part of that disk? 12 

A Yes, I have. 13 

Q Now I want to ask you, with respect to the disk that you 14 

received from Reggie LaMoine, did you listen to the town hall 15 

meeting from counter 1 hour, 23 minutes and 33 seconds as set 16 

forth in General Counsel’s 139? 17 

A Yes, I did. 18 

Q And when did you listen to that? 19 

A Yesterday. 20 

Q And did you compare General Counsel’s 139 with that 21 

portion of the disk that Mr. LeMoine gave you, starting at 1 22 

minute, 23 -- 1 hour, 23 minutes and 33 seconds through 1 hour, 23 

26 minutes and 10 seconds? 24 

A Yes, I did. 25 
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Q And was the transcript in General Counsel’s 139, did it 1 

correspond with what was on the disk Reggie LaMoine gave you? 2 

A Yes, it did. 3 

 MR. HIGH:  Your Honor, I object to his testimony.  We all 4 

can all listen to it and compare it to General Counsel 139.  We 5 

don’t need testimony on that. 6 

 MR. GIANNOPOULOS:  Your Honor, this is --  7 

 MR. HIGH:  For us to compare it. 8 

 MR. GIANNOPOULOS:  -- just for chain of custody purposes.  9 

He got the disk from Mr. LeMoine, I just want to establish that 10 

the file on the disk -- he got, Mr. LeMoine, corresponds with 11 

the transcript in 139. 12 

 JUDGE McCARRICK:  Yeah, that’s fine, I’ll permit that. 13 

Q Did the transcript, 139, track the audio file that you 14 

listened to? 15 

A Yes, it did. 16 

 MR. GIANNOPOULOS:  And that’s all I have, Your Honor. 17 

 JUDGE McCARRICK:  Okay.  Any cross-examination of the 18 

witness? 19 

 MR. HIGH:  None, Your Honor. 20 

 JUDGE McCARRICK:  Alright.  Thank you sir, you are free to 21 

step down. 22 

 WITNESS:  Thank you. 23 

(Witness excused) 24 

 JUDGE McCARRICK:  Let’s go off the record. 25 
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(Off the record) 1 

 JUDGE McCARRICK:  Who do you call as your next witness? 2 

 MR. GIANNOPOULOS:  Trey White. 3 

 JUDGE McCARRICK:  Mr. White, would you raise your right 4 

hand? 5 

Whereupon, 6 

WARREN WHITE 7 

having been duly sworn, was called as a witness herein, and was 8 

examined and testified as follows: 9 

 JUDGE McCARRICK:  Would you state your name for the 10 

record, sir. 11 

 WITNESS:  Trey White. 12 

 JUDGE McCARRICK:  And how do you spell your first name? 13 

 WITNESS:  T-r-e-y. 14 

 JUDGE McCARRICK:  W-h-i-t? 15 

 WITNESS:  Yeah.  And my legal name is Warren White, I 16 

don’t know if anyone needs to know that.  Trey is a nickname. 17 

 JUDGE McCARRICK:  And how do you spell Warren? 18 

 WITNESS:   W-a-r-r-e-n.  Trey is a nickname. 19 

 JUDGE McCARRICK:  Mr. Giannopoulos? 20 

DIRECT EXAMINATION 21 

Q BY MR. GIANNOPOULOS:  Yes, good morning, Mr. White.  Where 22 

are you employed? 23 

A At ABF Freight Systems, it’s a trucking company. 24 

Q And what do you do for them? 25 
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A Mainly put the sets together out in the yard, two 1 

trailers, when they, you know, they go down the road, I put 2 

those together and get it prepared for the truck, truck 3 

drivers. 4 

Q Okay.  And do you, are you a member of the Teamsters? 5 

A Yes sir. 6 

Q And do you hold an office with the Teamsters? 7 

A Yes, I’m the recording secretary. 8 

Q And that’s for which local? 9 

A For Teamsters Local 492. 10 

Q And let me ask you, did there come a time that you 11 

received a CD from Reggie LeMoine? 12 

A Yes. 13 

Q And about when was that? 14 

A It was a few months ago, I don’t know exactly the date. 15 

Q Okay. 16 

A A few months ago. 17 

Q And what did you do with that CD? 18 

A The CD was in a weird format that they call VLC, that’s 19 

only, you can only use it if you have the player it was 20 

recorded on. 21 

Q Is that a file format? 22 

A Yes, a file format.  So I figured, I went online and 23 

figured out how to convert it to something everyone else could 24 

hear, which was a WAV file. 25 
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Q Uh-huh. 1 

A And so I, I downloaded the program from RCA’s website and 2 

converted. 3 

Q And how many files were on that CD? 4 

A Three, three VLCs and I created three WAV files. 5 

Q Okay.  And then what did you do with that? 6 

A I put the WAV files back on the disk that Reggie had given 7 

me, plus I added the program that I used to convert the file, I 8 

put that on the disk just in case someone needed it --  9 

Q Uh-huh. 10 

A -- and gave it back to, actually Reggie came to my job and 11 

picked it up the next day. 12 

Q Okay.  And did you subsequently give him any other disks? 13 

A Yeah, it was probably about a month later, he said that 14 

they had turned that disk over to somebody, maybe the defense, 15 

I don’t know.  So he asked me to make another copy of it and I 16 

just made an exact copy of the one that I had already made him. 17 

Q Okay.  Did you listen to the disk at any time? 18 

A I listened to a few seconds of it, just to make sure it 19 

played, but, I mean, those files were hours long. 20 

Q Other than, other than converting the files, at any time 21 

did you edit those files? 22 

A No. 23 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor. 24 

 JUDGE McCARRICK:  Cross-examination? 25 
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 MR. HIGH:  Yes, just a few questions, Your Honor. 1 

CROSS-EXAMINATION 2 

Q BY MR. HIGH:  Good morning, Mr. White. 3 

A Good morning. 4 

Q Do you have any computer training at all? 5 

A No, I’m self-taught. 6 

Q So what kind of program were these files created in? 7 

A The files were created by a recorder made by RCA and I 8 

don’t know the exact name of the recorder, but VLC files are 9 

exclusive to the RCA technology, that’s their technology, so 10 

when I, all I did was Google VLC, because it says on, you know, 11 

when I got the disk, the files say VLC, that they are in a VLC 12 

format, so I just Googled VLC and learned about what kind of a 13 

crazy file this was and I learned that the only way to really 14 

convert them is to use RCA’s own converter, which they have on 15 

their website, which I put on that disk that somebody has. 16 

Q At any time, did you compare the conversion copy with the 17 

original in terms of listening to it to see if there was any 18 

distortion in the words when they were converted? 19 

A No, I did not.  I did, I did make sure that the, the 20 

length was the same amount of time, so like one of the files 21 

was, I’m just going to take a guess here, but one of the files 22 

is over two hours long, so let’s say it was two hours and five 23 

minutes and so both files were both two hours and five minutes.  24 

The VLC file and the one that I converted, so they were the 25 
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exact same amount of time. 1 

Q To your knowledge, has anyone listened to the converted 2 

copy and compared it to the original to see if there was 3 

distortion in the converted words? 4 

A I’m sure Reggie LeMoine has, he’s --  5 

Q No, my question is, do you know? 6 

A Oh no, I have no idea. 7 

Q Okay. 8 

 MR. HIGH:  That’s all I have, Your Honor. 9 

 JUDGE McCARRICK:  Anything further? 10 

 MR. GIANNOPOULOS:  No, thank you. 11 

 JUDGE McCARRICK:  Alright.  Thank you sir, you are free to 12 

step down. 13 

 WITNESS:  Sure. 14 

(Witness excused) 15 

 JUDGE McCARRICK:  Alright.  At this point -- 16 

 MR. GIANNOPOULOS:  I’m gonna, I’m gonna move, Your Honor, 17 

for the admission of General Counsel’s 138 and 139. 18 

 JUDGE McCARRICK:  Alright.  Is there any objection to the 19 

introduction of those solely for the, and as to 138, the CD 20 

itself, it’s only being offered for that limited portion that’s 21 

contained in the transcript in 139? 22 

 MR. HIGH:  If that’s all it’s being entered for and the 23 

only content that will be part of the record is the transcript 24 

in 139, then I have no objection.  If, I would object to 25 
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anything beyond what’s in that transcript, because I don’t know 1 

if it’s, you heard this morning, I don’t know if there is any 2 

distortion in it. 3 

 JUDGE McCARRICK:  Yeah.  That would be my ruling, because 4 

I assume that’s the only thing you’re doing, the purpose you’re 5 

offering the exhibits for? 6 

 MR. GIANNOPOULOS:  Correct, yes. 7 

 JUDGE McCARRICK:  Okay.  So with that, that limitation, 8 

obviously the transcript is self-contained and as to the CD, 9 

138, the only portion that will be considered part of the 10 

record is those hours and minutes that have been indicated on 11 

the record consistent with General Counsel’s 139, the 12 

transcript, which I think, I think the hours and minutes are on 13 

the transcript as well. 14 

 MR. GIANNOPOULOS:  Yes.   15 

 JUDGE McCARRICK:  So, with that limitation, 138 and 139 16 

are received. 17 

(General Counsel’s Exhibits 138 and 139 are received into 18 

evidence) 19 

 MR. GIANNOPOULOS:  Could we go off the record, Your Honor? 20 

 JUDGE McCARRICK:  Off the record. 21 

(Off the record) 22 

 JUDGE McCARRICK:  Would you raise your right hand, sir? 23 

 Whereupon, 24 

ROBERTO AGUIRRE 25 
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having been duly sworn, was called as a witness herein, and was 1 

examined and testified as follows: 2 

 JUDGE McCARRICK:  Again, would you state your name for the 3 

record, sir. 4 

 WITNESS:  It’s Roberto Aguirre. 5 

 JUDGE McCARRICK:  First name? 6 

 WITNESS:  It’s R-o-b-e-r-t-o. 7 

 JUDGE McCARRICK:  And it’s A-g-u-i-r-r-e?  A-g-u-i-r-r-e? 8 

 WITNESS:  Yes sir. 9 

 JUDGE McCARRICK:  Okay.  Very good, Mr. Aguirre.  This 10 

will be the continued testimony of Mr. Aguirre, the cross-11 

examination by counsel for Respondent.  Mr. High? 12 

 MR. HIGH:  Thank you, Your Honor. 13 

CROSS-EXAMINATION 14 

Q BY MR. HIGH:  Good morning, Mr. Aguirre. 15 

A Good morning. 16 

 MR. HIGH:  And Your Honor, I may have said earlier at one 17 

point that I didn’t cross-examine Mr. Aguirre last time.  I did 18 

start.  I went back and looked at the record, I did start my 19 

cross, so I am, I’m going to pick up where I left off and not 20 

have to redo the whole thing. 21 

 JUDGE McCARRICK:  Okay. 22 

Q Mr. Aguirre, have you discussed your testimony with anyone 23 

prior to this morning? 24 

A Absolutely not. 25 
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Q You haven’t talked with Mr. Mendoza, Mr. Gilbert Mendoza 1 

or any, anyone else about their testimony or what you may 2 

testify here about today? 3 

A No sir. 4 

Q Have you reviewed any documents in, to get ready for this 5 

morning? 6 

A No sir. 7 

Q Have you gone back and looked at your, the affidavit you 8 

gave to the NLRB? 9 

A No sir. 10 

Q Okay.  Now, you testified last time that you were given 11 

some cards to get work drivers to sign. 12 

A That is correct. 13 

Q Okay.  And who was it that gave you those cards? 14 

A First time I got them off one of the operators from the 15 

Refinery, he’s the one that gave them to me, simply because 16 

some of the drivers from the El Paso yard, or whatever, 17 

terminal, I told, they were instructed by me to leave them with 18 

him and then I would pick them up from him, from the operator, 19 

because I was not going to see them at the time. 20 

Q Well you, did you originally get the cards from Ever 21 

Rodriguez and Reggie LaMoine? 22 

A Well they, not personally.  We talked about it but because 23 

I, we were in the process of, they were going to offload or 24 

something, I don’t know what they were doing, I didn’t ask 25 
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them, but I was on my way out to go do a delivery and that’s 1 

when to me, I gotta go, just drop them off with the operator 2 

and, Rubin Garcia --  3 

Q Let’s back up and be, and going at it slower.  You were at 4 

the El Paso Refinery loading rack and you just completed 5 

loading, correct? 6 

A That is correct. 7 

Q You were approached by Reggie LeMoine and Ever Rodriguez 8 

at the rack and asked to sign a union card, weren’t you? 9 

A When you say rack, it was not while I was loading, right 10 

there.  It was actually when, because when we finish loading, 11 

we pull up, that’s a company policy, and what I did, I went to 12 

go get my paperwork and where they were at, there is a pop 13 

machine over there and I went to go buy me a pop, that’s when I 14 

seen them, when I walked over there.  And I was on my way back 15 

to get in my truck, walking back to my truck, to go do my 16 

delivery, that’s when I seen them gentlemen over there. 17 

Q You were, were you at the rack or not? 18 

A When we say rack, it’s a whole, the whole general area. 19 

Q Okay. 20 

A Not necessarily right there where we’re loading.  We refer 21 

to the rack as the parking area where we get our paperwork, the 22 

whole general area, that’s, as drivers, we consider that the 23 

rack. 24 

Q Okay.  And you were on working time? 25 
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A That is correct. 1 

Q And as far as you knew, they were on working time? 2 

A That is correct. 3 

Q And they asked you to sign this card? 4 

A That is correct. 5 

Q Now we, last time we talked about an incident where, I 6 

believe you said you were in a parking lot and were approached 7 

by Mike Gailey. 8 

A Yes sir. 9 

Q Do you recall that? 10 

A Yes sir. 11 

Q And that’s where Mike Gailey, as I understand it, told you 12 

that he had some complaints from other drivers that you had 13 

been harassing them or doing something to them, correct? 14 

A That’s what he said, yes sir. 15 

Q And you denied that? 16 

A That is correct. 17 

Q Okay.  Did he tell you who the complaints were from? 18 

A He did not. 19 

Q Did he tell you they were drivers? 20 

A That’s all he said. 21 

Q Just drivers?  Is that correct? 22 

A That is correct. 23 

Q Okay.  And, of course, you denied that? 24 

A Of course, because it wasn’t true. 25 
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Q How long did that conversation last? 1 

A Not very long, I’m saying ten minutes, 15 minutes 2 

probably. 3 

Q Is there anything else you recall Mike Gailey saying 4 

during that conversation? 5 

A Yeah, well when he told me about, about the drivers, I had 6 

told him that it was absolutely not true and not, I had told 7 

him to bring the driver before me and him and he said he would. 8 

Q But you told him, you demanded he do that? 9 

A That is correct, that’s what I, and then he told me, 10 

nobody demands nothing out of me and then, what had happened, 11 

it was kind of a misunderstanding.  It’s just a conversation 12 

that, I think we’ve all been through that, once or twice, I got 13 

upset, I didn’t get verbal with him or disrespect him or any, 14 

but I got upset because I’m not a liar and I told him I wanted 15 

to get my name cleared on that and I figured the best person to 16 

talk to would be him, since he’s a supervisor, and I understood 17 

that’s his job, if somebody brings a problem to him, he needs 18 

to come confront me, while the right thing to do is to have 19 

that gentleman and me and him sit down and talk it over as 20 

adults and then figure out who is telling the tale here. 21 

Q Did you ever learn who or which drivers had complained 22 

about you harassing them during working time? 23 

A I never did because they, they kept giving me, I kind of 24 

felt they were giving me the runaround when I would ask them -- 25 
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Q The question is, did you ever find out who they were? 1 

A No, no I did not. 2 

Q Okay.  Alright now after this incident, you had a meeting 3 

in Mike Gailey’s office, did you not? 4 

A Yeah, about a week later, several days, four or five days 5 

later, something like that. 6 

Q Alright.  Now I want to talk about what happened in that, 7 

in that office meeting.  Was anyone else present? 8 

A No sir. 9 

Q Alright.  And you were there for what reason? 10 

A I had some problems, I believe, and you have to have, it 11 

was about pay, about some incidents of pay. 12 

Q Alright.  You went to Mike Gailey’s office? 13 

A That is correct. 14 

Q He didn’t summon you to the --  15 

A No, no, no, no, no. 16 

Q okay.  So you went to his office to see if he was there so 17 

you could talk to him? 18 

A Exactly. 19 

Q Okay.  And you sat down and talked to him? 20 

A I sure did. 21 

Q And during the course of that conversation, tell me what 22 

happened? 23 

A Well when we talked about, what we were talking about has 24 

nothing to do with all of this.  Then at the end of, before I 25 
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was leaving, because he had told me prior, when he saw me in 1 

the parking lot, that he was going to let me know what the 2 

status was on getting me, him and the driver and/or drivers for 3 

the accusations, so I reminded him.  I said, “Oh, by the way 4 

Mike, what is the status, what is the deal on this driver or 5 

drivers that you said,” and he said, “You know what, it’s out 6 

of my hands.”  He said that’s when he spoke with Colleen 7 

Redfearn and, if I’m not mistaken, she doesn’t work for the 8 

company any more, but she was the HR person at the time and 9 

that he had spoke with her and that she had told him that he 10 

was covered under the whistle program that they have. 11 

Q A what? 12 

A Whistle blower program. 13 

Q Whistle blow, whistle, okay. 14 

A Right. 15 

Q Okay.  And then what did you do? 16 

A And then I got a little upset about it and I told him that 17 

that was bullshit, those are my words that came out of my 18 

mouth. 19 

Q Okay. 20 

A And he said there’s nothing that I can do, I’m telling 21 

you, he’s covered under that program, that whistle blower act 22 

or whatever that they got and that’s when I told him, I said, 23 

“You know what?  Well this is not right and I tell you and I 24 

told you the other day,” which was the day he saw me in the 25 
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parking lot, that I was willing to take a polygraph test. 1 

Q Anything else you recall saying to Mike Gailey? 2 

A Yeah, I told him that, that, that if this matter was not 3 

going to get fixed, like that, that there was no way it was 4 

going to stay like that, that I was gonna do what I had to do 5 

to get my name cleared, because that was not, that was 6 

incorrect, the accusations that were that against me at the 7 

time. 8 

Q You were going to go hire a lawyer? 9 

A Whatever I had to do. 10 

Q No, my question, did you say, speak those words to Mike 11 

Gailey? 12 

A Yes, I did. 13 

Q Okay.  Any other words you recall speaking to Mike Gailey? 14 

A Not, I honestly, I can’t think, I got so many things going 15 

on that I, I mean --  16 

Q At any time did you use the “F” word with Mike Gailey? 17 

A I did not. 18 

Q So you never at any time used any version of the “F” word?  19 

You understand what I mean, when I say “F”, you understand I 20 

mean fuck right? 21 

A Right.  That’s what, yeah --  22 

Q You never, you never used the word fuck in any way? 23 

A Not that I can recall.  I know I did say the word 24 

bullshit, but that was bullshit. 25 
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Q You’ve told me that.  My question is --  1 

A Right. 2 

Q -- did you use the word fuck? 3 

A Not that I can, not that I can recall, no, not at all. 4 

Q Alright.  If someone says you used it, do you deny it or 5 

you just don’t recall? 6 

A No, I want to say that I deny it because I have always 7 

respected Mike, like I have Mr. Steve Curtright.  They are my 8 

supervisors and I’ve been one of those individuals that I have 9 

always held respect for my supervisors anywhere I’ve ever 10 

worked. 11 

Q At any time did you jump up and kick the chair over? 12 

A That is incorrect, no sir, sure did not, because I never 13 

sat down to begin with. 14 

Q You were standing this whole time? 15 

A That is correct. 16 

Q And how long did this encounter last? 17 

A I don’t know, another 10, 15 minutes, I’m guessing. 18 

Q And is there anything else you can recall Mike Gailey 19 

saying during this meeting? 20 

A He just, all he told me, because I did get a little, I 21 

guess if you like, I want to say, I don’t know if it’s a proper 22 

word for it, aggressive, I guess with my voice, my tone of my 23 

voice. 24 

Q You were loud, weren’t you? 25 
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A Yes, I was, Yes, I was. 1 

Q And do you recall Mike Gailey saying anything --  2 

A He said, he just told me to, hey, okay, calm down, that’s 3 

what he told me, that’s all he said.  And then after we 4 

finished talking about that, that’s when I sat down, after, and 5 

then we sat down for a little bit and then we started talking 6 

about stuff that had nothing to do with work, because I’ve 7 

always respected him, and then we were just laughing and 8 

carrying on and stuff, but that’s what happened. 9 

Q So you had calmed down? 10 

A Yes sir. 11 

Q And then did you leave his office? 12 

A I sure did. 13 

Q Now sometime after that, then is when you had a 14 

conversation with, did you say Pam Scott? 15 

A That is correct, yes sir. 16 

Q Alright.  And tell me what you recall, how did that call 17 

come about? 18 

A That call came about because I had noticed on my cell 19 

phone, I had received like two or three phone calls that they 20 

were 602 area, which is from the Arizona, Phoenix area, I’m 21 

guessing, and so I never did pay attention, I didn’t know who 22 

it was, but Mike, I guess Pam tried to get a hold of me again 23 

and I did not answer and so what she did, I guess she got a 24 

hold of Mike and gave him, to give me a memo or whatever, and 25 
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they put it in my little cubbyhole, it was in an envelope.  And 1 

when I got out of work, that work day, I got the envelope and 2 

had my name on it and I opened it up and it said for me to call 3 

Pamela Scott at my earliest convenience.  That’s how it, that 4 

one came about. 5 

Q Alright.  And then you, at some time after that, you and 6 

Pam Scott did, in fact, talk by telephone? 7 

A When I left the building, I was on my way home, I called 8 

her and the phone line was busy, so I hung up.  Approximately 9 

five minutes after that, I redialed the number.  I had no clue 10 

what it, what she wanted, that’s why I returned her call.  When 11 

I returned her call, that’s when I started talking to her and 12 

she brought it to my attention -- 13 

Q Alright.  How long would you estimate that phone call 14 

lasted? 15 

A That one lasted, I want to say 10, 12 minutes, 15 minutes 16 

maybe I’m guessing. 17 

Q Tell me, as best you can recall, the words you recall Pam 18 

Scott speaking during that telephone conversation. 19 

A She told me that it was brought to her attention that I 20 

had continued to harass drivers about the union and I told her 21 

that that was untrue, that she kept stopping me and telling me, 22 

“Look, listen to me, let me speak and when I’m done, I’ll give 23 

you a chance to speak.”  Now, when she kept telling me about 24 

this, I was again, getting angry again, because that makes me 25 
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feel very uncomfortable when some, I want to speak, I want to 1 

be able to clear my name.  That’s all, that’s all I’m asking, 2 

because I don’t, I’m not a liar.  Never have been and never 3 

will be.  And so I was trying to get it across to her, maybe I 4 

was getting ahead of myself a little bit, but she kept stopping 5 

me and telling me, “Let me finish and then when I’m done, I’ll 6 

let you know and I’ll let you know and then I’ll let you 7 

speak.”  And she kept telling me that it was brought to her 8 

attention that I continued and that that was not going to be 9 

tolerated in Western. 10 

Q Did she tell you that some drivers had reported that you 11 

had, in fact, scared them? 12 

A She sure did. 13 

Q And you deny that? 14 

A That is correct, I deny it, because it wasn’t true, and 15 

it’s not true. 16 

Q Okay.  Alright.  Anything else you recall Pam Scott saying 17 

during that telephone call? 18 

A Yeah, she told me that, when she finished talking, she 19 

said that they were not going to tolerate it and that, to take 20 

this as a verbal warning and that if they were not, they 21 

weren’t going to tolerate, the next time, if it was brought to 22 

her attention again, that I had to understand, there was 23 

repercussions and she had to do what she had to do. 24 

Q Did she tell you you’re not supposed to do whatever it is 25 
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that you were talking about during working time? 1 

A Yes, she did. 2 

Q Did she tell you that if you’re gonna do that, do it 3 

during non-working time? 4 

A Yes, she did.  But when she told me that, when she was 5 

talking to me on the phone, she said, “Look,” because I kept 6 

telling her all this was untrue, she said, “Look,” she called 7 

me, “Roberto,” she says, “Listen Roberto, let me read to you,” 8 

that’s what she said, “Let me read to you what Mr. Mike 9 

Gailey,” and I cannot see through the phone what she was doing, 10 

but anybody with any kind of a brain would think, okay, she’s 11 

gonna read it off, whether it’s off of a paper or computer, I 12 

don’t know, and then she started reading it off.  I took it it 13 

was a form of a report that was either e-mailed or -- 14 

Q Okay. 15 

A I can’t tell, because I’m not sure.  And she was reading 16 

it off and I was real, real upset and I kept telling her, I 17 

could not believe how unprofessional Mr. Gailey would be by 18 

accusing me of something like that after the fact that I had 19 

told him and at the same time I had told her that I was willing 20 

to take a polygraph test to prove to them that all of that was 21 

very untrue and she, when I told her about it, she even said 22 

herself, “There is no need for that, Roberto, there’s no need 23 

for that,” and I said, “Oh, I’m just trying to prove to you 24 

that all this is a bunch of lies, it’s not even true.”   25 
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Q Did you listen to what she was reading you? 1 

A Yes sir, I sure did. 2 

Q And you disagreed with it though, right? 3 

A Sure. 4 

Q Alright.  Look in front of you there, Mr. Aguirre, at 5 

General Counsel Exhibit No. 77. 6 

 JUDGE McCARRICK:  It would be in that --  7 

Q It’s in that pile. 8 

 JUDGE McCARRICK:  They are numbered on the right hand 9 

side. 10 

 MR. HIGH:  Let’s go to 77 here. 11 

 JUDGE McCARRICK:  You may have to go through this a little 12 

bit to get to the top there, okay?  Can you do that? 13 

 WITNESS:  Yes sir. 14 

Q Look at General Counsel Exhibit 77, which appears to be an 15 

e-mail from Mike Gailey to Pam Scott and Steve Curtright 16 

regarding an incident in Mike Gailey’s office.  Take a minute 17 

and read that to yourself, don’t read it out loud, just read it 18 

to yourself. 19 

A Okay, I’m done. 20 

Q Is that, does that appear to be the, whatever it is that 21 

Pam Scott read to you over the telephone? 22 

A No sir.  Not kind of like that.  I don’t, I can’t recall 23 

exactly what she told me, because I’ve already started to work 24 

me up pretty good. 25 
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Q You are getting upset again? 1 

A Sure. 2 

Q Okay.  So you can’t recall what she said --  3 

A Not word-for-word, but, it’s kind of like this, but, you 4 

know, I’m not saying that she, I can’t tell you what she was 5 

reading, because I don’t know, but she did bring, it’s kind of 6 

similar to this. 7 

Q Okay. 8 

A But I was getting upset because all of it is, and even 9 

this right here is not true. 10 

Q When you started getting upset, did you kind of stop 11 

listening to her? 12 

A No, not really.  I was just getting anxious that I could 13 

not get my point across.  I was in a, how should I say this, I 14 

was trying to get ahead of myself to let, kind of let her know 15 

that it was not true, what she was told or notified about. 16 

Q Well the, when you say it wasn’t true, we’re talking here 17 

now about how you acted in Mike Gailey’s office, correct? 18 

A Right. 19 

Q And are you saying that you were telling Pam Scott that 20 

the way she said you acted in Mike Gailey’s office was not 21 

true? 22 

A That is exactly correct, it’s not true. 23 

Q Okay. 24 

A That never existed, never. 25 
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Q Did the conduct described in General Counsel Exhibit 77, 1 

you say is not accurate then? 2 

A Not of what really happened.  They are making this, they 3 

are having these accusations on paper, but that didn’t happen, 4 

that’s what I’m trying to tell you. 5 

Q Did you, at any time during the meeting in Mike Gailey’s 6 

office, tell him, tell, speak words to Mike Gailey that this, 7 

I’ll assume this is, we’ll here later, but this, and then some 8 

kind of a word, is not over and I will go above your blank 9 

head, did you speak those kind of words to Mike Gailey? 10 

A No sir. 11 

Q So that’s all false? 12 

A Yes sir. 13 

Q Okay. 14 

A I did tell him that I was going to go above him, I was 15 

going to do whatever I had to do to clear my name, I did tell 16 

him that.  I did tell him, I have to go above, but not using 17 

profanity like they’ve got it in there, that’s what I’m trying 18 

to tell you. 19 

Q Other than word bullshit, did you use any other profanity?  20 

You need to answer. 21 

A No sir, no sir. 22 

Q Okay.  And do you get along with Mike Gailey okay? 23 

A You know what?  I get along with Mike Gailey just fine. 24 

Q How long have you worked for him? 25 
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A Well since he became, well let me see, I’ve been working 1 

here longer than he has, I want to say about, he became a 2 

supervisor approximately a year after I started working here, 3 

so I want to say about four years, three, approximately four 4 

years. 5 

Q And during that time he had disciplined you, hadn’t he? 6 

A For getting a high level at the Refinery. 7 

Q That upset you? 8 

A No. 9 

 MS. ALONSO:  Objection.  Relevance. 10 

 JUDGE McCARRICK:  Overruled. 11 

Q Are you, do you think Mike Gailey is unfair to you? 12 

A Yes, he is, and to others, not only me, but to others. 13 

Q So you don’t particularly like Mike Gailey, do you? 14 

A It’s not that I don’t like him, I don’t like the way he 15 

does certain things, because he’s always telling us, you guys 16 

have any problems, in these meetings, we got the open door 17 

policy, walk in.  We go talk to him, I go talk to him, I speak 18 

for myself and I tell him about little things in there.  Some 19 

of it he fixes, some of it he doesn’t.  And that’s aggravating 20 

because, you know, he only does certain things for certain 21 

guys. 22 

Q And you don’t like him because he’s disciplined you, do 23 

you? 24 

A It’s not that I don’t like him.   25 
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Q You think --  1 

A But discipline has nothing to do with it, because what, 2 

never, I got disciplined in something that he was just an 3 

overfill and I got fuel that day.  And it was just, that’s why 4 

he wrote me up. 5 

Q Do you think he’s unfair? 6 

A Oh, not that, no, no, that’s proper. 7 

Q Okay.  Any other discipline from Mike Gailey? 8 

A That’s the only time, the high level, which was, including 9 

the, I got soaked in gasoline. 10 

 MR. HIGH:  Your Honor, I don’t have copies of these.  I’ll 11 

make them at a break. 12 

 MR. GIANNOPOULOS:  Actually, Your Honor, could we go off 13 

the record to make copies now?  We, the General Counsel would 14 

prefer to have copies to follow along, if he will be 15 

questioning witnesses with documents. 16 

 JUDGE McCARRICK:  Alright.  That’s fine.  Off the record. 17 

(Off the record) 18 

 JUDGE McCARRICK:  We’re back on the record. 19 

(Respondent’s Exhibit 59 is marked for identification) 20 

Q Mr. Aguirre, let me show you what I’ve marked as 21 

Respondent’s Exhibit No. 59.  Is that a disciplinary action 22 

issued to you by Mike Gailey on March 6th of 2009? 23 

A That is correct. 24 

Q And is this the one you mentioned a moment ago? 25 
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A No, no, no, no.  I had forgotten about that, it’s been a 1 

while. 2 

Q So you’ve, you have been disciplined more than once by 3 

Mike Gailey? 4 

A Twice.  This is the first one and the second one was for 5 

the overfill that I got from the gas. 6 

Q Did you do what it says you did in Respondent’s Exhibit 7 

59? 8 

A Yes, I did. 9 

Q Okay.  You dumped unleaded gas on top of diesel? 10 

A Yes sir. 11 

Q Okay.  So that was a mistake on your part? 12 

A Sure. 13 

Q Okay. 14 

A Sure was. 15 

(Respondent’s Exhibit 60 is marked for identification) 16 

Q Let me show you what I’ve marked as Respondent’s Exhibit 17 

No. 60.  If you would, take a look at that Mr. Aguirre.  And is 18 

Respondent’s Exhibit No. 60 discipline issued to you by Mike 19 

Gailey on August 2nd of 2010? 20 

A Yes sir. 21 

Q Alright.  And this is the overfill you mentioned? 22 

A Yes sir. 23 

Q Okay.  And is what he disciplined you for here correct? 24 

A That is correct. 25 
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Q Now in this telephone conversation that we were talking 1 

about --  2 

 JUDGE McCARRICK:  Before you go any further, you gonna 3 

offer 59 and 60? 4 

 MR. HIGH:  Oh, I’m sorry, I’m sorry, yes, Respondent will 5 

offer Respondent’s Exhibits 59 and 60. 6 

 JUDGE McCARRICK:  Any objection. 7 

 MS. ALONSO:  Yeah, Your Honor, we object to the relevance 8 

of these documents. 9 

 JUDGE McCARRICK:  Well I think you got a credibility bias 10 

and prejudice, so for that purpose, I’ll receive them. 11 

(Respondent’s Exhibits 59 and 60 are received into evidence) 12 

Q Would you now, Mr. Aguirre, turn to, and maybe I better 13 

help you, to General Counsel’s Exhibit 66?  Take a minute and 14 

read, if you would, the e-mail that is there at General Counsel 15 

Exhibit 66. 16 

A Okay, I’m done reading. 17 

Q You had a chance to review that? 18 

A It’s a little bit confusing, but yes sir, sure did. 19 

Q Did you approach El Paso tank wagon driver Adrian Trillo 20 

at the rack and try to get him to sign a union card? 21 

A I did not. 22 

Q So what is stated in General Counsel Exhibit 66 is false? 23 

A That is correct. 24 

Q Mike Gailey told you that some of the drivers had reported 25 
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that you scared them, right? 1 

A That’s what he said, that’s what he claimed, yes sir. 2 

Q Okay. 3 

 MR. HIGH:  We’ll pass the witness, Your Honor. 4 

 JUDGE McCARRICK:  Any redirect? 5 

 MS. ALONSO:  Yes, Your Honor. 6 

REDIRECT EXAMINATION 7 

Q BY MS. ALONSO:   Alright.  Mr. Aguirre, you were asked 8 

some questions about the rack.  When you refer to the rack in 9 

El Paso, what area are you referring to? 10 

A The whole general area that we’re allowed, without having 11 

special training, to go beyond, and we can’t go beyond because 12 

they got gates that we can’t go across there, so it’s basically 13 

a parking area for, there’s too many trucks in line to load, 14 

there is an area for where we have to park to wait your turn 15 

and then once they, according, their loading, they pull up, 16 

then we come up, as we say, “Up to bat,” and that kind of deal.  17 

Then they pull up, then I pull in and we load, we pull up so 18 

that the next guy can come in and pull up. 19 

Q Now when you say, “Up to bat,” is that where the trucks 20 

are loaded, using that term, is that when the drivers are 21 

loading their trucks? 22 

A No, there is a, what they call a blue line, where the 23 

actual loading takes place, where we go under, it’s kind of a 24 

canopy, and they got all the controls and loading arms and so 25 
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we pull in there.  Behind that there is what they call the blue 1 

line down there and we have to park one truck at a time behind 2 

each loading rack, each one, each bay and so when I say, 3 

“You’re up to bat,” in my term, that’s where you’re at, behind 4 

the blue line, waiting for those guys to --  5 

 JUDGE McCARRICK:  Like beyond that circle? 6 

 WITNESS:  Kind of, yes sir, that’s what I refer to as, 7 

baseball kind of deal. 8 

Q Now while you were loading the truck or at any time, well 9 

let, alright, so you were also asked some questions about Mr. 10 

Adrian Trillo, did you ever ask him to sign a card? 11 

A I did not. 12 

Q Mr. High also asked you some questions about Pamela Scott 13 

and the conversation you had with Pamela Scott on the 14 

telephone.  Did Pamela Scott call you on your personal cell 15 

phone? 16 

A I actually called her. 17 

Q Were you using your personal cell phone? 18 

A Yes, I was. 19 

Q Now when she read the report to you, as best you can 20 

remember, what are the words she spoke when she read that 21 

report? 22 

A What do you mean? 23 

Q So she, in your conversation with Pamela Scott, she told 24 

you that she was going to read a report to you. 25 
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A Right. 1 

Q And to the best that you can remember, what are the words 2 

that she spoke to you when she read that report? 3 

A She had told me that it was brought to her attention that 4 

I continued to harass the drivers about the union and that the 5 

Western was not going to tolerate that whatsoever, because that 6 

was against the law to do that.  And I was trying to interrupt 7 

her, like I told this gentleman, and she stop me and she’s, 8 

“Let me finish.”  She kept reading it.  She kind of repeated 9 

herself a couple, two, three times, and then she said, “Look, 10 

let me read to you what Mr.,” because I kept telling her, “It’s 11 

not true, I can’t believe how unprofessional Mr. Gailey is and 12 

I cannot believe how Western will allow an individual to do 13 

this.” 14 

 JUDGE McCARRICK:  But did she say she was, she wanted to 15 

read to you a report from Mr. Gailey? 16 

 WITNESS:  She didn’t tell me she wanted to read it when I 17 

was talking to her, she said, I said, “That is untrue.”  She 18 

said, “Look, this is what the report says,” that’s what she 19 

said, and that’s when I kind of thought that she probably 20 

turned to her computer, her laptop --  21 

 JUDGE McCARRICK:  I understand that, but she said “This is 22 

what the report said?” 23 

 WITNESS:  Yes sir. 24 

 JUDGE McCARRICK:  And did she identify who had made the 25 
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report? 1 

 WITNESS:  That Mike had sent her. 2 

 JUDGE McCARRICK:  Okay. 3 

 WITNESS:  “This is a report that was sent to me by Mr. 4 

Gailey.” 5 

Q And now, Mr. Aguirre, after she said that, what do you 6 

remember her reading from the report? 7 

A That I had went, when I had gone to his office and that I 8 

had got very irate and that I started cussing and she had said, 9 

according to the report, that that’s why we needed -- may I say 10 

the bad words? 11 

 JUDGE McCARRICK:  Yeah, sure. 12 

A She had said something that I had said, “This is why we 13 

need this fucking union, because this fucking place,” and 14 

something of that, to that affect, pretty close to it, I can’t 15 

remember exactly, but which is very untrue and then she also 16 

stated that Mike got scared when I started talking like that 17 

and that he had asked me, that I need to calm down or he, that 18 

according to the report, that he was going to be forced to call 19 

the police and give me, have me removed and arrested from 20 

Western property. 21 

Q Okay. 22 

A And that’s also not true.   23 

Q Okay.  Now --  24 

A And then --  25 
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 JUDGE McCARRICK:  You’ve, sir, sir -- go ahead and finish. 1 

A Then I went, after I was done, according to him, according 2 

to his report, that I went next door, because in that building, 3 

that’s upstairs, it’s like a loft, and they got the offices up 4 

there and they got a couple of restrooms and next door to him 5 

there’s a lady that works there, she, some kind of a --  6 

Q Secretary? 7 

A -- secretary or something, her name is Gloria Martinez, 8 

and that I had gone, according to the report that she was 9 

reading to me, that I had gone next door to her and I started 10 

cussing at her, which is also not true, because I never even 11 

went in that portion of the building to begin with, when I was 12 

done. 13 

Q Alright.  Now the day that you did go to Mike’s office to 14 

talk about this payroll issue and discuss and ask him about 15 

this driver, who you wanted to confront about the harassment, 16 

the day that you went into his office for that reason, did Mike 17 

tell you that he was going to call the police on you? 18 

A No, he did not. 19 

 JUDGE McCARRICK:  Sir, when you were speaking with Mr. 20 

Gailey and were you, were you upset? 21 

 WITNESS:  I was upset, but I was upset because of the 22 

accusations that were -- 23 

 JUDGE McCARRICK:  No, no, I understand, I understand the 24 

reason of it, but you were upset? 25 
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 WITNESS:  Partially I was about certain topics because 1 

when I went there, we were talking --  2 

 JUDGE McCARRICK:  No, no, I’m just asking if you felt like 3 

you were upset because of the nature of the accusations? 4 

 WITNESS:  That is correct. 5 

 JUDGE McCARRICK:  Alright.  Go ahead. 6 

Q Now -- 7 

 JUDGE McCARRICK:  Off the record. 8 

(Off the record) 9 

 JUDGE McCARRICK:  Alright, Ms. Alonso? 10 

 MS. ALONSO:  Alright. 11 

REDIRECT EXAMINATION CONTINUES 12 

Q BY MS. ALONSO:  Mr. Aguirre, I’m going to hand you two 13 

sets of documents that have been turned over to the Respondent.  14 

One is a set of notes with Teamsters’ cover letter and then 15 

your 11 page affidavit to the NLRB.  So go ahead and take a 16 

look at those for a second.   17 

 MR. HIGH:  Are we going to mark these? 18 

 MS. ALONSO:  No. 19 

 MR. HIGH:  Well what are we doing then? 20 

 MS. ALONSO:  Well --  21 

 MR. HIGH:  I object to showing these to the witness 22 

because of some foundation stuff --  23 

 JUDGE McCARRICK:  I’m not sure what the purpose is. 24 

 MS. ALONSO:  Well, Your Honor, in his, in the witness’ 25 
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last testimony, he identified certain notes, so I just want to 1 

clarify his testimony on that point.   2 

 MR. HIGH:  I object to her showing these to the witness.  3 

There is no foundation laid as to purpose. 4 

 MS. ALONSO:  But Your Honor, during the last testimony, 5 

there was a question, Mr. High asked the witness a question as 6 

to notes that he had written about his conversations with Mike 7 

Gailey, about his testimony today.  So I’m clarifying on that 8 

specific point because the witness testified as to the notes 9 

that were created and I just want to be clear that --  10 

 JUDGE McCARRICK:   But, what purpose, do you, are you 11 

going to offer them? 12 

 MS. ALONSO:  No, no, Your Honor. 13 

 MR. HIGH:  I’d like, let’s take them away from the 14 

witness.   15 

 JUDGE McCARRICK:  I’m not sure what the purpose is. 16 

 MR. HIGH:  He’s sitting there reading --  17 

 JUDGE McCARRICK:  Yeah, turn them over if you will, sir, 18 

flip them over. 19 

 MS. ALONSO:  Okay.  And so in the last, in the last 20 

testimony, so in the last, I believe he last --  21 

 JUDGE McCARRICK:  In his direct, in his direct testimony? 22 

 MS. ALONSO:  In his cross-examination he testified that he 23 

had created 11 pages of notes, I understood that that, you 24 

know, that that was a confusion on the part of the witness 25 
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because of the notes that were actually created and then turned 1 

over to Mr. High as a part of the subpoena, so Mr. High raising 2 

issue as to those notes not being turned over, at that point, 3 

Your Honor, you mentioned that I could clarify on my redirect 4 

that, whether there was confusion or not, from the witness as 5 

to the number of notes that he had created about the incidents 6 

that he testified to --  7 

 JUDGE McCARRICK:  So just simply, this simply goes to a 8 

subpoena issue? 9 

 MS. ALONSO:  Right, to clarify that --  10 

 JUDGE McCARRICK:  Everything has been turned over to Mr. -11 

- 12 

 MS. ALONSO:  Right. 13 

 JUDGE McCARRICK:  -- to Mr. High? 14 

 MS. ALONSO:  Yes, Your Honor. 15 

 JUDGE McCARRICK:  Okay, if it’s for that purpose only, 16 

I’ll permit it, but just for that limited purpose.  Go ahead. 17 

Q Alright.  So Mr. Aguirre, you have now looked at the two 18 

sets of documents that I’ve handed to you. 19 

A No, I did not. 20 

 JUDGE McCARRICK:  Go ahead and look at them first, it’s 21 

okay, you can look at them. 22 

A Well I know what these are. 23 

 JUDGE McCARRICK:  Alright.  Do you recognize them? 24 

 WITNESS:  Yes sir. 25 
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 JUDGE McCARRICK:  Okay.  Go ahead. 1 

Q Okay.  Now aside from those documents that I handed to 2 

you, did you create any other notes that contained your 3 

conversations with Mike Gailey? 4 

A No, I did not.  That’s the only paperwork that I ever --  5 

Q Okay.  And one is an 11 page affidavit to the NLRB? 6 

A That is correct. 7 

Q And then the other one is two page notes with a cover 8 

page? 9 

A Right. 10 

Q Okay.  And that’s everything that you --  11 

A That’s the one that’s handwritten. 12 

Q Excuse me? 13 

A That one is handwritten, the two page one. 14 

Q Okay.  And you did not create any other notes? 15 

A No, no ma’am, not at all. 16 

 JUDGE McCARRICK:  And those were the documents turned over 17 

by the Union pursuant to Respondent’s subpoena? 18 

 MS. ALONSO:  Correct. 19 

 MR. HIGH:  No. 20 

 MS. ALONSO:  Oh, they weren’t? 21 

 MR. HIGH:  No.  I did not get this affidavit. 22 

 MS. ALONSO:  No, no, no, so the handwritten --  23 

 JUDGE McCARRICK:  The handwritten notes? 24 

 MR. HIGH:  No, I don’t think I have those.  I got them 25 
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from here, I mean, I --  1 

 MS. ALONSO:  Yeah, well we just want to clarify, Your 2 

Honor, that there aren’t 11 pages of handwritten notes, it’s a 3 

11 page affidavit and the two page handwritten notes. 4 

 JUDGE McCARRICK:  Were these turned over after -- 5 

 MR. GIANNOPOULOS:  It’s my understanding that the notes 6 

that were handed over, Your Honor, is in the packet of 7 

documents the Union also gave us a copy of.  The Union, when 8 

they made their production, they gave the General Counsel a 9 

copy of what was produced and the notes are in that production.  10 

Now Mr. Ortega can come in and testify again if there was, if 11 

the two page notes they were talking about were in Mr. High’s 12 

production, but they were in the copy that were given to the 13 

General Counsel. 14 

 JUDGE McCARRICK:  Okay. 15 

 MR. HIGH:  I’m not raising an issue about, I mean, to me, 16 

it’s not an issue. 17 

 JUDGE McCARRICK:  It’s a non-issue?  Alright. 18 

 MR. HIGH:  I mean, I got it --  19 

 JUDGE McCARRICK:  But that’s the purpose of the testimony 20 

and it is General Counsel’s position that these were, these 21 

were the only documents created by the witness and they, that 22 

they, General Counsel’s understanding, they were provided to 23 

Respondent.   Okay. 24 

 MR. HIGH:  I’m not raising --  25 
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 JUDGE McCARRICK:  Alright. 1 

 MS. ALONSO:  No further questions. 2 

 JUDGE McCARRICK:  Anything further? 3 

 MR. HIGH:  Just one. 4 

RECROSS-EXAMINATION 5 

Q BY MR. HIGH:  Mr. Aguirre, I just want to make sure that 6 

we’re all clear.  In this conversation you had with Pam Scott, 7 

she told you, did she not, that she was going to read to you a 8 

report that Mike Gailey had sent her by e-mail regarding your 9 

conduct in the office? 10 

A She did not say e-mail, she just said, this is what she 11 

said, to the best of my recollection.  When she was talking to 12 

me, in the midst of all of this, she said, “Look, I’m gonna, 13 

let me read to you what the report that Mr. Gailey sent me,” 14 

that’s what she said.  She didn’t say nothing about no e-mail 15 

or form of memo or anything like it, she didn’t mention nothing 16 

like that. 17 

Q Alright.  Well, the I want to read you something, Mr. 18 

Aguirre, from this handwritten, two page statement that you 19 

wrote.  You wrote this, didn’t you? 20 

A That is correct. 21 

Q And it appears to be written on the same day of the 22 

telephone conversation with Pam Scott?  No, I’m sorry, five 23 

days later.  Do you have the statement in front of you? 24 

A It’s right here. 25 
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Q Okay.  The conversation with Pam Scott, according to this 1 

document was on October 20th, 2011? 2 

A I’ll be honest with you, I don’t recall dates. 3 

Q Well that’s what the statement says in the first line, 4 

doesn’t it? 5 

A Yeah, sure, yes, but I mean, as far as, it’s what the 6 

paperwork says, but if you’re asking me, perfectly, I don’t 7 

remember dates.  So whatever is on this, this is a hundred 8 

percent true right here. 9 

Q Alright.  And you wrote, you wrote this statement 10 

according to the second page, on October 25th, 2011, right? 11 

A That is correct. 12 

Q And what caused you to write this? 13 

A Because I had to, it was still bothering me, when I told 14 

Mr. Gailey that I was going to have to go do what I had to do 15 

to get this matter straightened out and Mr. Lizama, Jorge 16 

Lizama, was a gentleman that we were talking to at the time, on 17 

our time, I wasn’t even at company property even.  And I had 18 

told him what had happened to me and he said, “Why don’t you 19 

make a statement and then we will help you,” you know, “We’ll 20 

try to take the proper channels to get this matter straightened 21 

out.” 22 

Q And what you wrote in this statement is correct, is it 23 

not? 24 

A That is correct, yes sir. 25 
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Q Alright.  I want to read you on the first page, six lines 1 

from the bottom --  2 

 MS. ALONSO:  Objection, Your Honor, this is beyond the 3 

scope of the direct. 4 

 JUDGE McCARRICK:  Overruled. 5 

Q Six lines from the bottom, I’m gonna read this to you.  6 

“Western Refining was not going to tolerate my unprofessional 7 

behavior, according to the report that she read to me over the 8 

phone conversation, written or sent by e-mail to her by Mike 9 

Gailey.”  Did you write those words? 10 

A I did, but again, like I explained a while ago, when, she 11 

did not tell me this.  Now that’s what I said, “Written or 12 

sent,” and the only thing I’m saying, sent by, is because 13 

that’s modern technology is by e-mail, we have to communicate 14 

e-mail, that’s the --  15 

Q We’d offer that statement as prior inconsistent with the 16 

statement, Your Honor. 17 

 JUDGE McCARRICK:  Any objection. 18 

 MS. ALONSO:  Your Honor, we object to the admission of 19 

just that statement, we’d rather move for the admission of the 20 

entire document, for the context in which that statement is 21 

made, because Mr. High read a portion of a sentence rather than 22 

the complete sentence, which is rather lengthy. 23 

 JUDGE McCARRICK:  Well I’ll receive it as a prior 24 

inconsistent statement.  If there is something that you feel 25 
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needs to be further explained, you can offer it and I’ll 1 

consider whether I’ll accept that.  Why don’t you go ahead and 2 

read the --  3 

 MS. ALONSO:  Sure. 4 

 JUDGE McCARRICK:  -- additional portion you feel is 5 

necessary to make it whole.   6 

 MR. HIGH:  I’m sorry, I thought I read a complete 7 

sentence, but if I, if I didn’t, I apologize.  But let the 8 

record reflect that I will return to counsel for the Acting 9 

General Counsel the two page handwritten statement by Mr. 10 

Aguirre, a one page something or other on the Teamster form and 11 

a typed affidavit consisting of 11 pages. 12 

 JUDGE McCARRICK:  So reflect.  Ms. Alonso, what portion do 13 

you want to offer? 14 

 MS. ALONSO:  So I want to offer what I believe is the 15 

complete sentence, which is “Secretary Pam, or Pamela Scott 16 

said that this would be the first verbal warning and the next 17 

time, it would be, it would happen, that she would have an 18 

investigation on the matter and that if I was aware that there 19 

would be repercussions.  Western Refining was not going to 20 

tolerate my unprofessional behavior according to the report 21 

that she had read to me, over the phone conversation, written 22 

or sent by e-mail to her by Mike Gailey.” 23 

 JUDGE McCARRICK:  Read that last portion again about the, 24 

the written or sent e-mail, whatever it has to, was that the 25 
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portion that, that Mr. High already read in? 1 

 MS. ALONSO:  That is. 2 

 JUDGE McCARRICK:  Alright.  I don’t think I, I don’t think 3 

there is any point in adding the earlier portion of that.  This 4 

simply goes to a question of prior inconsistent statement about 5 

the nature, the means of transmission of the report, I don’t 6 

think the earlier report, the earlier portion you read in helps 7 

to explicate that in any way, so I will reject your offer of 8 

proof of that portion of the handwritten statement.  Anything 9 

further? 10 

 MR. HIGH:  Oh, I’m sorry, I have nothing further.  Thank 11 

you, Mr. Aguirre. 12 

 JUDGE McCARRICK:  Anything further from the General 13 

Counsel? 14 

 MS. ALONSO:  No, Your Honor. 15 

 JUDGE McCARRICK:  Alright.  Thank you sir.  You are free 16 

to step down. 17 

(Witness excused) 18 

 JUDGE McCARRICK:  Alright.  Does General Counsel have any 19 

further witnesses to call? 20 

 MS. ALONSO:  No, Your Honor, the General Counsel rests. 21 

 JUDGE McCARRICK:  Alright.  Very well.  Is the Respondent 22 

prepared to go forward? 23 

 MR. HIGH:  We are, we just need a few minutes to change up 24 

some three-ring binders and we’re ready to go. 25 
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 JUDGE McCARRICK:  Alright.  Let’s go off the record. 1 

(Off the record) 2 

 MR. HIGH:  Simon Jara, J-a-r-a. 3 

 JUDGE McCARRICK:  Okay.  Sir, if you’ll stand and raise 4 

your right hand? 5 

Whereupon, 6 

SIMON JARA 7 

having been duly sworn, was called as a witness herein, and was 8 

examined and testified as follows: 9 

 JUDGE McCARRICK:  Please be seated.  Sir, would you state 10 

your name for the record? 11 

 WITNESS:  Simon Jara. 12 

 JUDGE McCARRICK:  And again, would you spell it for us? 13 

 WITNESS:  First name is Simon, S-i-m-o-n.  Last name Jara, 14 

J-a-r-a. 15 

 JUDGE McCARRICK:  Mr. High? 16 

 MR. HIGH:  Thank you, Your Honor. 17 

DIRECT EXAMINATION 18 

Q BY MR. HIGH:  Are you employed, Mr. Jara? 19 

A Yes sir. 20 

Q Where? 21 

A I am a consultant for Labor Relations Institute. 22 

Q Alright.  And tell us what you do as a consultant. 23 

A I work with different companies that educate their 24 

employees on the unions, giving the flip side, give them, 25 
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educate them on unions and the risks involved in becoming 1 

union. 2 

Q Alright.  Is the consultant job you have, is that what 3 

some people might call persuader? 4 

A Yes sir. 5 

Q Alright.  And what kind of training do you have to do that 6 

kind of work? 7 

A I’m a former organizer with the International Brotherhood 8 

of Teamsters. 9 

Q Alright.  Tell us if you will, what training and 10 

experience you have with respect to union related issues. 11 

A Well, with union related issues, first of all, I have a 12 

father who is a 37 year retired Teamster, grew up in a Teamster 13 

household.  As a volunteer organizer with the organization, did 14 

training classes on organizing, a boot camp trainings with the 15 

Teamsters for organizing, as a court, as a lead organizer.  I 16 

also did training myself, I trained other organizers on 17 

training at the International Brotherhood of Teamsters. 18 

Q Alright, then how long were you associated with the 19 

Teamsters? 20 

A Associated, officially hired, not a volunteer, since 2000, 21 

the end of 2007. 22 

Q Okay.  And how long were you --  23 

 JUDGE McCARRICK:  Over what period of time -- 24 

 WITNESS:  Oh, oh -- 25 
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 JUDGE McCARRICK:  -- did you work, did you work for the 1 

Teamsters? 2 

 WITNESS:  Yes sir, from the end of 2007, being December, I 3 

believe, gosh, November, December, right around to September 4 

and 2010. 5 

Q Alright.  How many years total were you associated with 6 

the Teamsters whether as a paid or not paid? 7 

A Oh gosh, since I was a young boy.  I mean, literally, 8 

since I was a young boy as a volunteer, because of my father. 9 

Q Alright.  And how many of those years, whether paid or 10 

unpaid, were you involved in organizing activities? 11 

A Since, volunteering since 2006, I can’t recall exactly, 12 

but it’s right around that time. 13 

Q Alright.  And tell me the nature of this training that 14 

you’re talking about.  What, describe it to me. 15 

A Well the nature of the training, as far as the organizers 16 

would be --  17 

 MR. GIANNOPOULOS:  Objection.  Relevance, Your Honor.  I 18 

let it go on for some background, but I think now we’re far 19 

afield. 20 

 JUDGE McCARRICK:  What is the purpose in the testimony, 21 

sir? 22 

 MR. HIGH:  Well there’s going to be credibility issues in 23 

this case and I just want to show this person’s training 24 

experience. 25 
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 JUDGE McCARRICK:  I’ll allow a certain amount for 1 

background, but I don’t think we can use the fact that a person 2 

has training as evidence of his good faith. 3 

 MR. GIANNOPOULOS:  Certainly not with respect to his 4 

training as a union organizer, Your Honor.  If he wants to get 5 

into some sort of legal training this person has received as a 6 

union buster or anti-union consultant, that’s totally different 7 

and there may be a little more leeway, but I think this is 8 

completely irrelevant. 9 

 JUDGE McCARRICK:  Yeah, I think, I think his duties as an 10 

organizer per se are helpful, if he’s had experience in 11 

training the law and at the NLRA, then I think, you know, we 12 

can get directly into that. 13 

 MR. HIGH:  Alright.  I’ll be more specific. 14 

 JUDGE McCARRICK:  Okay. 15 

Q Describe, if you with, Mr. Jara, any training you’ve 16 

received with respect to the National Labor Relations Act. 17 

A Absolutely.  In some of our boot camp trainings with the 18 

International Brotherhood of Teamsters, we would actually, 19 

absolutely cover the National Labor Relations Act, so that we 20 

can better explain as organizers for the Teamsters, to better 21 

explain the law through the NLRA, so we can explain to them 22 

what unions can do for them based on what the National Labor 23 

Relations Act says. 24 

Q Alright.  I’m gonna ask you a little deeper than that.  25 
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What about the National Labor Relations Act did you receive 1 

training on? 2 

A Again, the, what the union, what the union can do, what 3 

happens in collective bargaining, the right that, that, you 4 

know, unions can, should the election day, when the election 5 

day, have the right to ask for certain things, but then again, 6 

again on the flip side of, the company has the right to not 7 

agree, again, just, just basically the do’s and don’ts of the 8 

NLRA and, you know, just a, kind of a broad overview of what 9 

the NLRA says, I’m sorry, NLRA says about, about organizing. 10 

Q Alright.  And how long have you been working for a 11 

consultant through LRI? 12 

A Since the end of September, it was September, 2008, 2010, 13 

the end of September of 2010, shortly thereafter, I mean, two 14 

weeks after I left the Teamsters, which is September of 2010, 15 

as well. 16 

Q Alright.  And is there a time when you were assigned to 17 

work with Western Refining? 18 

A Yes sir. 19 

Q And when was that? 20 

A I believe, October of last year, mid-October sometime.  21 

I’m not sure on the exact date. 22 

Q October, 2011? 23 

A Yes sir. 24 

Q Alright.  And I take, where are you from, by the way? 25 
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A San Diego, California. 1 

Q Alright.  And I take it you came out here? 2 

A Yes sir. 3 

Q And what did you understand your assignment was with 4 

Western Refining? 5 

A Just to, they wanted us to come in and talk to the 6 

employees --  7 

 MR. GIANNOPOULOS:  Objection, Your Honor.  Lack of 8 

foundation, calls for speculation.  Can we get some, can we 9 

get, I think it’s improper form of the question.  Can we get 10 

some foundation, some, did he have a contract, what his 11 

understanding is, is completely irrelevant. 12 

 JUDGE McCARRICK:  Sustained. 13 

Q Did you meet with people at Western Refining? 14 

A Yes sir. 15 

Q And did you discuss with them what it is that they wanted 16 

you to do? 17 

A Correct, yes. 18 

Q Alright.  And what did you understand your assignment to 19 

be as told to you by Western Refining? 20 

 MR. GIANNOPOULOS:  Objection, Your Honor.  Lack of 21 

foundation.  Could we get some specs, some specifics who he 22 

talked to, the dates he spoke with? 23 

 JUDGE McCARRICK:  Yes, sustained. 24 

Q Do you recall the first day you were in or were out here 25 
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to meet with Western Refining? 1 

A Yes sir. 2 

Q Alright.  And do you recall what day that was? 3 

A Like I said, it was right around, I believe around October 4 

15th or 16th, if I’m not mistaken.   5 

Q And do you recall who you met with? 6 

A I can recall Chris Proctor.  I remember the lady’s first 7 

name, but I don’t remember her last name, Pam, Pamela, I don’t 8 

remember her last name.  There was a couple of other 9 

supervisors and managers there who I don’t recall their names. 10 

Q Okay.  And about how long did you perform work for Western 11 

Refining? 12 

A I believe that time that we came in, we were there for a 13 

couple of days, then we came back the following week and we 14 

were here, again, I want to say it was right around three 15 

weeks, if I’m not mistaken, total time. 16 

Q Alright.  And when you say “We,” were there other 17 

persuaders as well? 18 

A Yes sir. 19 

Q And who were they? 20 

A One was Evelyn Fragoso.  The other was William Scott and a 21 

gentleman by the name of David Acosta.  He didn’t meet with us, 22 

he went directly to, he came in at the same time that we came 23 

in, but he flew directly to El Paso. 24 

Q And what was his last name, sir? 25 
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A David Acosta, A-c-o-s-t-a. 1 

Q And where did you perform your work for Western Refining? 2 

A In Gallup, New Mexico. 3 

Q Alright.  It is, it is alleged in this case, Mr. Jara, 4 

paragraph 5BB of the Complaint, “Since about late October, 5 

2011, a more precise date being unknown to the Acting General 6 

Counsel, Respondent Western by Jara, promised it’s employees a 7 

better package if they withdrew their support for the Union.”  8 

So the entire time you spent in Gallup? 9 

A Yes sir. 10 

Q And where at the Gallup Refinery did you perform your 11 

work? 12 

A There was only two places within the Gallup location that 13 

I had access to.  One was the terminal office and two was the, 14 

the drivers’, I don’t know what you call it, their dispatch 15 

room, I guess, it’s their waiting room?  I’m not sure if that’s 16 

what it’s called, what it’s officially called. 17 

Q And are those the two places where you would talk with the 18 

employees? 19 

A Yes sir. 20 

Q And did you do group meetings, one-on-one, or how did you 21 

go about talking to the employees? 22 

A We had group meetings, we had group meetings, as well as, 23 

there was never any one-on-one, per se, where I brought someone 24 

into an office, it was more just hanging out in that area where 25 
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the drivers were and just, if they felt like talking, I would 1 

sit there with my computer and I would have literature with me, 2 

if they felt like talking, they’d open up there. 3 

Q Okay.  At any time did you promise any employee a better 4 

pay package if they withdrew the support from the Union? 5 

A No. 6 

 MR. GIANNOPOULOS:  Objection.  Calls for a legal 7 

conclusion, Your Honor.  He just read to him the allegation of 8 

the Complaint, he had a couple of questions in between, and now 9 

he asks in the allegation of the Complaint. 10 

 MR. HIGH:  That’s a perfectly valid question, Your Honor. 11 

 JUDGE McCARRICK:  What section are you referring to, I’m 12 

sorry, the Complaint section? 13 

 MR. HIGH:  Paragraph 5B(b) on page 16. 14 

 JUDGE McCARRICK:  I don’t find that a legal conclusion, a 15 

statement of fact, overruled.  You can answer the question. 16 

A The answer is no. 17 

 JUDGE McCARRICK:  Okay. 18 

Q At any point did you talk with any driver about a possible 19 

pay package of any kind? 20 

A No. 21 

Q Did anyone from Western Refining ever tell you that you 22 

had the authority to talk to the people about a pay package? 23 

A No.  24 

Q At any point, how did you introduce yourself to the 25 
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employees? 1 

A As a labor consultant that the company has brought in and 2 

again, if asked, people would, you know, would ask me what’s my 3 

background, am I management and do I work for the company, I’d 4 

give them my, my background as to who I am and what I used to 5 

do and why I feel like I can give them some inside, you know, 6 

information about the other side, the flip side of the union 7 

side. 8 

Q Did you ever introduce yourself to any driver as Western 9 

management? 10 

A Absolutely not. 11 

Q Did anyone that you heard, ever introduce you to any 12 

driver where they referred to you as Western management? 13 

A No. 14 

Q In talking with any driver, did you ever use the phrase, 15 

“Simon package?” 16 

A No sir. 17 

Q Have you ever heard that phrase? 18 

A Never. 19 

Q In talking with the drivers, did you ever tell any driver 20 

that if they stayed away from the union, you had something 21 

better to offer them? 22 

A No. 23 

Q Was there ever occasion where any driver that you began 24 

talking to refused to talk to you because they said they were 25 
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on working time? 1 

A Yes. 2 

Q And how, tell us about that, what do you recall about 3 

that? 4 

A Oh, gosh, I remember a couple of guys, while I was in that 5 

driver, driver lounge or whatever you want to call it, that 6 

would, there were guys not from the Gallup location that they 7 

were coming up from the Albuquerque location and they were, 8 

they were just very hot headed and they would come in and just 9 

ask me questions, what am I doing here --  10 

 MR. GIANNOPOULOS:  Objection, Your Honor, objection.  This 11 

goes well beyond the question. 12 

 MR. HIGH:  Your Honor, I object to counsel interrupting 13 

the witness.  If he has an objection, he can make it. 14 

 MR. GIANNOPOULOS:  Well Your Honor, I need --  15 

 JUDGE McCARRICK:  That’s what precisely happened here, 16 

it’s an objection.  I think it’s non-responsive.  I’ll sustain 17 

the objection. 18 

Q At any time did any drivers refuse to talk to you and tell 19 

you they were on working time? 20 

A Yes. 21 

Q Do you recall when that was? 22 

A I don’t recall exactly when it was, no, I don’t. 23 

Q Alright.  Do you know the names of the drivers? 24 

A I know, I can remember one.  The gentleman, I don’t know 25 
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his last name, but the gentleman’s name was, actually two, Ray 1 

and Kevin. 2 

Q I’m sorry? 3 

A Ray and Kevin. 4 

Q Okay.  And they, so what words do you recall them speaking 5 

to you? 6 

A I remember being told, if we can’t talk about the union, 7 

then you can’t and then that was basically to the extent of the 8 

conversation, okay, that was it. 9 

Q And did you pass out literature while you were working? 10 

A I didn’t pass out hand-to-hand.  What I did is, as I said, 11 

when I was in that lounge, I would set it on the tables and 12 

they were free to grab it if they wanted, if not, you know, it 13 

was left there. 14 

Q Did you show any videos? 15 

A Yes. 16 

Q Where would you show the videos? 17 

A In the, the terminal office, which is away from the 18 

Refinery, down below a ways.  There is a, there is another 19 

lounge area with tables in there and that’s where we would 20 

have, where we showed those, that video. 21 

Q Now in paragraph 5EE of the Complaint, it’s alleged that 22 

“About November, 2011, a more precise date being unknown to the 23 

Acting General Counsel, Respondent, Jara, at the Respondent’s 24 

Western’s Gallup, told its employees it would be futile for 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1979 

 

them to select the union as their bargaining representative by 1 

telling them he was interfering with the collective bargaining 2 

relationship in another state.”  In your discussions with 3 

Western Refining drivers, did you ever make a statement to any 4 

driver about any work you were doing in another state? 5 

A No. 6 

Q At the time you were here working for Western Refining, 7 

did you have any other projects going on in any other state? 8 

A No. 9 

Q At any time you were talking with Western drivers, did you 10 

talk about the collective bargaining process? 11 

A Yes, absolutely. 12 

Q And do you recall what you told the drivers during those 13 

discussions? 14 

A Well basically that things can happen during negotiations 15 

that as the NLRA says, NLRA says that, you know, you can, you 16 

might get more, you might stay the same and you could possibly 17 

get less, and that’s what we discussed. 18 

Q Did you ever tell any driver of Western Refining that it 19 

would be futile for them to select a union? 20 

A No. 21 

Q Did you have any, do you recall any conversation with any 22 

driver where that subject came up in any form or fashion? 23 

A No. 24 

Q Did you conduct any group meetings at the Albuquerque 25 
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terminal of Western Refining? 1 

A No. 2 

Q Was all your work at the Gallup Refinery? 3 

A Yes. 4 

Q Did you ever have a conversation with a driver at the 5 

Albuquerque terminal where you showed that driver a photograph 6 

of Charlie Stephenson? 7 

A No. 8 

Q Did you ever tell any driver at the Albuquerque terminal 9 

that when it was all said and done, the company is going to 10 

post a notice on the wall? 11 

A No. 12 

Q Did you ever ask any driver to sign an anti-union 13 

petition? 14 

A No. 15 

Q Do you know whether or not anti-union petitions were being 16 

circulated among the drivers? 17 

A I had heard that there was one being circulated, yes. 18 

Q Did you ever ask any driver to sign any one of those? 19 

A No. 20 

Q Did you ever ask any employee how they felt about the 21 

union, whether pro, for the union or against the union? 22 

A Absolutely not. 23 

Q Did you ever ask any driver what their complaints were? 24 

A No, no, never solicited any issues from anyone. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1981 

 

Q How do you go about talking with drivers, I mean, what can 1 

you do and what can’t you do, and how do you do that? 2 

A Well, do you mean how do I engage --  3 

Q Yes. 4 

A How do I engage the workers?  Just, again, as I said, when 5 

I would hang out in that room, they would engage me, they were 6 

curious to ask me questions because of my background, because 7 

of what I used to do, because of the fact that I worked with 8 

the gentleman who was actually apparently organizing them, 9 

because he was my ex-boss and they were curious so the 10 

conversation just kind of happened naturally and they would, 11 

they would, we would, you know --  12 

 JUDGE McCARRICK:  Who was your ex-boss? 13 

 WITNESS:  Charlie Stephenson. 14 

 JUDGE McCARRICK:  Go ahead.  Do you have anything further?  15 

I interrupted you. 16 

 WITNESS:  Oh no, no sir, yeah, just through engaging, 17 

engaging the workers, hanging out, again, natural curiosity 18 

would get them to, what, they’d want to ask question, they’d 19 

want to know more about it. 20 

Q Alright.  And you would answer those questions? 21 

A And I would answer those questions. 22 

Q Okay.  Did you ever tell any employee that if they stayed 23 

away from the union, they would get more and better improved 24 

benefits? 25 
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A No. 1 

Q So you were working at the Gallup Refinery then from what, 2 

about mid-October until when? 3 

A Three weeks, early November, first week in November maybe. 4 

Q You weren’t there in September? 5 

A No. 6 

Q Okay.  Did you have any conversation with any driver where 7 

you told them that you could solve their problems? 8 

A No. 9 

Q Did any driver ever express to you what their concerns 10 

were? 11 

A Absolutely. 12 

Q And how would you get into those conversations? 13 

A And again, it was just through engaging the workers, 14 

never, never soliciting issues, it was just giving, they, as an 15 

outside, not management, they felt that I was someone they 16 

could vent to and a lot of times they would just --  17 

 MR. GIANNOPOULOS:  Objection.  Calls for speculation, Your 18 

Honor. 19 

 JUDGE McCARRICK:  Sustained. 20 

Q How would you get into those conversations? 21 

A Just, if I was asked a question, I would answer it and it 22 

would, the conversation would start from there. 23 

Q Okay.  So if, so if some driver testifies that you were in 24 

Albuquerque and there was a poster on the wall and you said 25 
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that if the union comes in, employees are going to lose their 1 

401k, that’s not true? 2 

A No. 3 

Q Because you weren’t in Albuquerque? 4 

A I wasn’t in Albuquerque to, no. 5 

Q Okay.   6 

 MR. HIGH:  I pass the witness, Your Honor. 7 

 MR. GIANNOPOULOS:  Your Honor, could I get about 15 8 

minutes? 9 

 JUDGE McCARRICK:  Yeah, let’s go off the record. 10 

(Off the record) 11 

 JUDGE McCARRICK:  Let’s go back on the record.  Cross-12 

examination, Mr. Giannopoulos? 13 

 MR. GIANNOPOULOS:  Yes, thank you, Your Honor. 14 

CROSS-EXAMINATION 15 

Q BY MR. GIANNOPOULOS:  Good morning, Mr. Jara, still 16 

officially morning. 17 

A Good morning. 18 

Q My name is John Giannopoulos, I’m the attorney, one of the 19 

attorneys for the government that’s prosecuting this case.  Let 20 

me ask you, before you came to testify today, did you review 21 

any documents which in any way refreshed your recollection 22 

about the events to which you just testified? 23 

A Not to which I just testified, but I did see some 24 

documents. 25 
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Q Did they refresh your memory about the events that you, 1 

being up at Western Refinery’s facilities? 2 

A It was just some of the exhibits, I think that’s what it 3 

was, exhibits. 4 

Q Exhibits that are in the record in this case? 5 

A Correct, yes sir. 6 

Q Anything else that you looked at? 7 

A No, no, no. 8 

Q Any of the stuff that you had with you when you were at 9 

Western? 10 

A No, no. 11 

Q And where were you when you looked at those exhibits? 12 

A At the hotel, at the Sheridan down the road. 13 

Q And who showed them to you? 14 

A The attorney, Mr. Lonzer (phonetic). 15 

Q Mr. High? 16 

A Mr. High, yes. 17 

Q And who was present, who else was present? 18 

A Just myself and Kevin, Mr. Goode. 19 

Q You and Kevin Goode and Mr. High? 20 

A Yes. 21 

Q And you looked at the exhibits? 22 

A Yes. 23 

Q How about your potential testimony today, did you discuss 24 

your potential testimony today with anybody? 25 
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A No. 1 

Q Did you discuss it, I mean, how did you find out that you 2 

were going to get to come testify today? 3 

A I got a call from the attorney. 4 

Q From Mr. High? 5 

A Yes. 6 

Q And did he tell you what the case was about? 7 

A We talked briefly, I mean, through e-mails. 8 

Q So you exchange some e-mails about -- 9 

A We only exchange that I had to be here to testify in 10 

regards to my time here at Western Refining. 11 

Q And is that all he said? 12 

A Yeah, we didn’t talk in detail until we got to, yesterday, 13 

when I saw those exhibits. 14 

Q Okay.  And in that meeting yesterday, you discussed your 15 

potential testimony? 16 

 MR. HIGH:  Your Honor, I’m going to object to -- he’s 17 

alleged that he’s an agent, so I’m going to object on attorney-18 

client privilege, if he’s gonna, if wants to forget about the 19 

agency part of it. 20 

 MR. GIANNOPOULOS:  If Mr. High wants to admit in the 21 

Complaint that he’s an agent, then, that he is part of Western 22 

and represents him, that’s fine, Your Honor, but we’ve simply 23 

alleged him as an agent. 24 

 JUDGE McCARRICK:  Yeah, at this point, he’s not getting 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1986 

 

into any, any, the substance of what he may have discussed, so 1 

I, at this point, I’ll overrule the objection, I don’t think 2 

it’s timely yet. 3 

Q So you had one meeting yesterday -- 4 

A Yes. 5 

Q -- with Mr. High.  Were there any other meetings, any 6 

other discussions? 7 

A No. 8 

Q How about telephone calls? 9 

A No. 10 

Q Did you talk to any of your other consultants that were at 11 

Western? 12 

A No, we just knew we had to be here on Monday to meet with 13 

the attorney on Monday. 14 

Q Did you, did you e-mail with them about what was going on, 15 

with anybody? 16 

A No, no. 17 

Q Were any of those consultants present when you met with 18 

Mr., with Mr. High? 19 

A No. 20 

Q So you met with Mr. High just once, correct? 21 

A Correct, yes. 22 

Q And that was yesterday? 23 

A Yesterday. 24 

Q At the hotel? 25 
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A Correct. 1 

Q And in that meeting, it was Mr. High and Kevin Goode? 2 

A And Kevin Goode, yes. 3 

Q And you were shown some exhibits? 4 

A Correct. 5 

Q And were you shown any transcripts? 6 

A No. 7 

Q Were you told about what other people testified to? 8 

A No. 9 

Q And so what did you guys talk about? 10 

A The exhibits. 11 

 MR. HIGH:  Okay, Your Honor, I’m gonna object.  He’s 12 

claiming he’s an agent. 13 

 MR. GIANNOPOULOS:  And for, again, Your Honor, he denies 14 

the agency status, so for our purposes, if he wants to admit 15 

that this individual is an agent of Western and therefore the 16 

attorney client privilege attaches, that’s fine, but as far as 17 

me to --  18 

 JUDGE McCARRICK:  You’re forcing me into a dilemma, 19 

because if I make a finding he’s an agent, then you may have 20 

trod on attorney issues.  So I don’t like the substance of what 21 

Mr. High may have talked to the witness about or are within the 22 

bounds of proper, proper examination. 23 

Q That’s -- at the very least, in your discussion, you 24 

talked about what’s going on here, right?  About the, about the 25 
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case that’s going on?  I don’t want to know what he said -- 1 

A No, really, we talked about the exhibits, I mean, that’s 2 

what we talked about. 3 

Q And only Mr. Goode was present? 4 

A Yes. 5 

 JUDGE McCARRICK:  Well, and Mr. High. 6 

Q How long have you been a persuader, I’ll use that term. 7 

A Since late September of 2010. 8 

Q Okay.  And how is it that you get your jobs as a 9 

persuader? 10 

A How is it that I get my jobs? 11 

Q Yeah. 12 

A Based on my past experience as an organizer, I made a call 13 

to LRI. 14 

Q Okay.  And then you’re, but, since then, you’ve had a 15 

variety of, this isn’t the first job you’ve been on? 16 

A Oh no, not at all. 17 

Q And your reputation as being a successful persuader is 18 

important for you to get future jobs, right? 19 

A Absolutely. 20 

Q So if word got out that one of the jobs you were on went 21 

south, went bad, that would affect your ability to get future 22 

jobs, right? 23 

A Yes and no, it depends on, I mean, your definition of 24 

going south. 25 
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Q Would you agree with me at the very least, if word gets 1 

around the community that you were subject to various unfair 2 

labor practices that were found to have occurred, that wouldn’t 3 

be good for future -- 4 

A Oh, absolutely, yes. 5 

Q -- for future jobs, right? 6 

A Yes, yes. 7 

Q And how did it come about that you left the Teamsters? 8 

A I left the --  9 

 MR. HIGH:  Objection, the realm of relevance, Your Honor. 10 

 MR. GIANNOPOULOS:  Again, this goes, Your Honor, to his 11 

veracity, whether he --  12 

 JUDGE McCARRICK:  Bias and prejudice. 13 

 MR. GIANNOPOULOS:  Yep. 14 

 JUDGE McCARRICK:  I’ll allow it. 15 

A Answer the question? 16 

Q Yes. 17 

A Okay. 18 

 JUDGE McCARRICK:  Yes sir. 19 

A I left the International, I left voluntarily 20 

International. 21 

Q Uh-huh. 22 

A There’s two levels, I don’t know if you, if you know the 23 

difference, is the International level, I left that, them, just 24 

voluntarily, just resigned.  And the same thing with, when I 25 
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went to work at, after that, I went to work at the local level 1 

in San Diego, California.   2 

Q Uh-huh. 3 

A That’s, so for the local offices.   4 

Q And was it amicable? 5 

A Yes, absolutely, I got a big thank you letter from the 6 

boss and the whole nine yards. 7 

Q You weren’t fired? 8 

A Absolutely not. 9 

Q You didn’t have a run in with the, with the people that 10 

ran the local? 11 

A Absolutely not. 12 

Q With any officials at the International? 13 

A Absolutely not. 14 

Q So you are friends with them still? 15 

A I’m not friends with them, I, you know, just for business 16 

reasons, you know, you don’t want to cross paths too much or, 17 

you know, it’s just, I mean if you see one of them, I mean, 18 

just for instance, I saw Syl in the hallway, is this going to 19 

be recorded, do we say hello, but we’re not up, hanging out 20 

drinking beers together. 21 

Q Sure.  So that’s a big jump, going from union organizer to 22 

-- 23 

A Absolutely. 24 

Q And what, what was the cause of that? 25 
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A The treatment by the Employer, the fact that I wasn’t, I 1 

was selling a product that I wasn’t able to use myself. 2 

Q So you felt mistreated by the union, right? 3 

A Absolutely. 4 

Q But LRI treats you well? 5 

A Absolutely, my clients treat me well. 6 

Q You don’t have --  7 

A Yeah, I don’t have much interaction with, I mean, yes, I’m 8 

not at the office --  9 

Q Including Western, right, they treat you well, they treat 10 

you well? 11 

A They treated me well while I was working there. 12 

Q For example, they got you a cell phone while you were 13 

there, right? 14 

A Yes. 15 

Q And that cell phone --  16 

A They didn’t get me a cell phone, it was their cell phone 17 

that I was using because mine did not have any reception. 18 

Q Okay.  They got you a cell phone, it was their cell phone, 19 

correct, Western’s cell phone? 20 

A Correct, it was their cell phone. 21 

Q They gave it to you and you were using that cell phone, 22 

right? 23 

A Correct. 24 

Q And the other consultants also had cell phones that 25 
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Western gave them, right? 1 

A I’m not sure if they got cell phones, I can only, I know I 2 

did. 3 

Q Okay.  Isn’t it true that you oversaw the umbrella group 4 

consultants that were there for LRI? 5 

A No, we were all working at our own, at our own locations -6 

- 7 

Q All independently? 8 

A -- reporting.  Yeah, everybody is independent. 9 

Q You didn’t overview, you weren’t the key person to go to? 10 

A There is no set key person, everybody just, you know, 11 

talks to their managers at their location as needed and then, 12 

that’s how it goes. 13 

Q Did you sign a contract with Western?  How did it come 14 

about that you were employed -- 15 

A I did not sign a contract with Western, no. 16 

Q Who did you have a contract with? 17 

A I --  18 

 JUDGE McCARRICK:  John, would you get closer to a mic? 19 

 MR. GIANNOPOULOS:  Sure, sorry, Your Honor. 20 

A I didn’t sign any contract. 21 

Q Do you have a contract with LRI? 22 

A No, they sign the contract and then they hire myself as a 23 

consultant. 24 

Q And when they hire you, do you have a contract with them? 25 
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A No. 1 

 JUDGE McCARRICK:  With LRI? 2 

Q Not the LRI, right? 3 

A No, I do not. 4 

Q It’s just verbal? 5 

A Pretty much, yeah.  They’ll call me and say hey, we got 6 

contacted by such and such, we need you to go out there. 7 

Q And for this Western Refining job, how did you get paid? 8 

A Through LRI. 9 

Q Never got paid from Western directly? 10 

A Never. 11 

Q And how much did you get paid? 12 

A I couldn’t tell you exactly how much I got paid, it was 13 

based on a, on a, on how many days I was there total. 14 

Q Okay.  Well, I mean, how many jobs did you have last year? 15 

A How many jobs did I have last year? 16 

Q Yeah. 17 

 MR. HIGH:  Objection to relevance.  This has nothing to do 18 

with anything in this case. 19 

 MR. GIANNOPOULOS:  Your Honor, his pay is, absolutely goes 20 

to, it goes to prejudice, potential prejudice on this LRI, on 21 

the Western job, what he was paid. 22 

 MR. HIGH:  He asked about every job on his question. 23 

 MR. GIANNOPOULOS:  Well, I’m trying to see if he can 24 

remember what his pay was for this LRI job or for this Western 25 
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job, I’m sorry. 1 

 JUDGE McCARRICK:  I’m not sure I, I think the, of who paid 2 

him would have to do with agency. 3 

 MR. GIANNOPOULOS:  Yes. 4 

 JUDGE McCARRICK:  But, but --  5 

 MR. GIANNOPOULOS:  And I would say --  6 

 JUDGE McCARRICK:  -- I’ll allow you to explore that, but, 7 

but, that’s all. 8 

 MR. GIANNOPOULOS:  And the General Counsel, at the very 9 

least, would argue that his remuneration, either past or 10 

current, could, it has to do with his potential prejudice in 11 

testifying today. 12 

 JUDGE McCARRICK:  You mean if he’s being paid presently? 13 

 MR. GIANNOPOULOS:  Presently and it’s my understanding at 14 

the very least that some of these jobs and, it’s my 15 

understanding that some of these jobs, Your Honor, that the pay 16 

is contingent upon the outcome of the events. 17 

 JUDGE McCARRICK:  Alright.  Go ahead. 18 

Q So how were you paid for this Western job? 19 

A I was paid a daily rate. 20 

Q Do you recall what that rate is? 21 

A Yes, I was paid, it’s $1,500 a day. 22 

Q A day?  And was that set, is it contingent upon, upon no 23 

election occurring, the outcome of election? 24 

A No, that’s just the daily rate for every day that I was 25 
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there. 1 

Q And you got that check and you moved on, moved on to other 2 

things. 3 

A I got that check from LRI. 4 

Q Okay.  Are you getting paid to testify here today? 5 

A I’m getting paid my expenses. 6 

Q But not an hourly rate? 7 

A I don’t get an hourly rate, no. 8 

Q Or not a per day rate? 9 

A I don’t know what contract, what they worked out with LRI, 10 

I’m not sure. 11 

Q Who’s they? 12 

A Western. 13 

Q Okay. 14 

A Western.  I just was told be here and I’m here, that’s how 15 

I get my marching orders and I let the bosses deal with the 16 

contracts. 17 

Q You get your marching orders from who? 18 

A From LRI. 19 

Q And who at LRI do you, do you, who is your contact? 20 

A Jim Teague. 21 

Q Do you know who he is? 22 

A Yeah, he’s the vice president of Labor Relations 23 

Institute. 24 

Q You just testified about telephones, you said you had a 25 
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cell phone for Western when you were working at Western, 1 

correct? 2 

A They gave me a cell phone to use. 3 

Q You said you don’t know if the other consultants had cell 4 

phones? 5 

A I’m not sure if they had cell phones. 6 

Q Okay. 7 

A I would imagine, I mean, if --  8 

Q Let me have you look at General Counsel’s 45.  There’s 9 

some documents and exhibits up there.   10 

 JUDGE McCARRICK:  They are all numbered on the right hand 11 

side, sir, with tabs. 12 

A At number 45, you said? 13 

Q Yes.   14 

A Okay. 15 

Q And do you see that e-mail, the e-mail one about Sjara@lri 16 

--  17 

A Oh, yes, yes. 18 

Q That’s your e-mail address, right? 19 

A That’s the, that’s an e-mail address set up through LRI 20 

that I don’t, that I don’t use very often.  I have, I use my 21 

personal email. 22 

Q But you, that’s your e-mail address, correct? 23 

A Yes, the LR --  24 

Q That you receive, you receive this e-mail --  25 
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 MR. HIGH:  Excuse me, Your Honor, he’s cutting off the 1 

witness before he finishes his answer. 2 

 MR. GIANNOPOULOS:  I’m sorry. 3 

 JUDGE McCARRICK:  Go ahead sir. 4 

A Yes, that is one of my e-mail addresses. 5 

Q Okay.  And you received this e-mail, correct? 6 

A It if was sent to me, I probably did. 7 

Q Okay.  And, in fact, it lists the cell phone numbers of 8 

the other consultants, including yours? 9 

A Yes. 10 

Q And this is a 602 number, do you know if that is a Phoenix 11 

area code or not? 12 

A I, to be quite honest, I don’t know what area code that 13 

is. 14 

Q Okay.  But that’s not where, that’s not where you --  15 

A No, that’s not where I’m from, no. 16 

Q And at the very least here, it shows all of the 17 

consultants had 602 area code numbers? 18 

A Sure. 19 

Q Now isn’t it true that you personally requested a company 20 

cell phone for the consultants while they were working? 21 

A I know I did for myself, because I didn’t have any 22 

reception. 23 

Q But not for the other consultants? 24 

A I didn’t, no, because, they, I mean, yeah, they were 25 
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working at different locations, I don’t know if their phones 1 

were working or not, so what I, well yeah, that’s, that’s --  2 

Q That’s your answer? 3 

A That’s my answer. 4 

Q Isn’t it true that you told Pam Scott that you wanted 5 

company cell phones because the consultants do not like to use 6 

their personal cell phones because of threats they sometimes 7 

receive? 8 

A I might have said that, I’m not, I can’t recall, to be 9 

quite honest, I mean, it was last year. 10 

Q At least for your, but today you say you asked for them 11 

because you didn’t have any reception? 12 

A Correct. 13 

Q Okay.  Now you testified that you were in Gallup? 14 

A Correct. 15 

Q How did you get to Gallup? 16 

A I drove. 17 

Q So you drove from where, Los Angeles or California? 18 

A No, I drove from the airport here in town, Albuquerque. 19 

Q Okay.  So you flew into Albuquerque? 20 

A Correct. 21 

Q And you drove to Gallup? 22 

A Correct. 23 

Q When you talked about a meeting that you had, an original 24 

meeting in your testimony when Mr. High was asking some 25 
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questions, you said you met with some individuals from Western 1 

when you first -- 2 

A My first, yes. 3 

Q Where did you meet with them? 4 

A At the Albuquerque location. 5 

Q Okay.  So you were, in fact, at the Albuquerque location 6 

at Western’s location? 7 

A On a weekend when no other employees were there, yes. 8 

Q My question, sir, was you were actually there?  It wasn’t 9 

whether employees were there or not.  You were actually at the 10 

Albuquerque location, correct? 11 

A Yes. 12 

Q Is it your testimony that Western employees don’t work on 13 

weekends? 14 

A I don’t know, there was no other employees that were there 15 

while I was in that meeting. 16 

Q And how do you know that? 17 

A Because we walked in through the front door and it was 18 

locked. 19 

Q Okay.  And that tells you that no one else is there? 20 

A Yeah, I mean, just my eyes, is not seeing anyone around, 21 

tells me that no one else was there. 22 

Q What time was this meeting? 23 

A I couldn’t tell you.  I couldn’t, I don’t know exactly 24 

what time it was. 25 
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Q Morning, afternoon, night? 1 

A It definitely wasn’t nighttime, so I don’t know if it was 2 

early morning or, it couldn’t be early morning if I had flown 3 

up that morning, maybe mid-morning, it could have been mid-4 

morning, I can’t tell you exactly what time it was. 5 

Q Now was this the warehouse facility where the offices are? 6 

A It’s the offices, it was on the second floor where we met. 7 

Q Did you ever go by the loading area in Albuquerque? 8 

A No. 9 

Q Never drove by? 10 

A Drove by? 11 

Q Yeah. 12 

A I drove by when I had to get in there, when I, when I had 13 

to go, when you pass it up, you have to come back and make a u-14 

turn to get in it, so yes, I passed it up, came back in to go 15 

into the gate. 16 

Q To the load, where you pass by the loading facility then? 17 

A I parked in front of the front office where the door is. 18 

Q At the loading facility? 19 

A I don’t know, I can’t tell you, I don’t know if it’s the 20 

loading facility, I don’t know what it is, I know that it’s the 21 

front door where you walk in through. 22 

Q Okay.  Well you know what a rack is, right? 23 

A A rack is where the guys go and fill their trucks up with 24 

fuel. 25 
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Q Okay.  Did you happen to go to the Albuquerque rack? 1 

A Never. 2 

Q Did you drive by it all? 3 

A Never.  Not that I know of, unless I drove by it 4 

mistakenly without knowing it was there.  5 

Q And that was the only time you were ever in Albuquerque? 6 

A I was in Albuquerque the last day, prior to me catching my 7 

flight.  I had some time to burn, so I went and set up shop and 8 

did my computer, my expenses and stuff. 9 

Q Set up shop in Albuquerque? 10 

A Set up shop, being opened up my computer to do my expenses 11 

before I got on the plane. 12 

Q At the Western facility in Albuquerque? 13 

A At the Western facility in Albuquerque. 14 

Q In where? 15 

A In the, actually in the, gosh, I don’t remember the 16 

manager’s office, I don’t know, I’m sorry, I don’t remember his 17 

name, I don’t remember, one of the, the manager’s office, there 18 

was an empty officer there, I shut the door, closed the blinds 19 

and put myself in that office. 20 

Q And there were no employees there at that time? 21 

A There were employees there. 22 

Q Okay. 23 

A But I wasn’t engaging with workers, that’s why I shut the 24 

door. 25 
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Q That’s not my question, it’s non-responsive. 1 

 MR. HIGH:  Excuse me, Your Honor, he’s cutting off the 2 

witness before he answers. 3 

 MR. GIANNOPOULOS:  Your Honor --  4 

 JUDGE McCARRICK:  It was non-responsive. 5 

Q So your earlier testimony that you were only in Gallup is 6 

not true? 7 

A To work, no.  I wasn’t in Albuquerque to work, to engage 8 

workers. 9 

Q But you were in Albuquerque, at least twice now -- 10 

A Yes. 11 

Q -- from cross-examination? 12 

A Yes, yes, I’ve been, I was in Albuquerque twice, correct. 13 

Q And those are the only two times you can remember? 14 

A Yes, those are the only times I know that I was there. 15 

Q I’m going to show you what’s marked as General Counsel’s 16 

112, I’ll just hand, I’ll just come up and hand it to you.  I’d 17 

like to approach. 18 

A Okay.  Sure. 19 

 JUDGE McCARRICK:  Alright. 20 

Q Let me have you look at that, look at that last page if 21 

you could. 22 

A Alright. 23 

Q Is that, in fact, you? 24 

A Yes. 25 
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Q Okay.  Thank you.  And when you were at this meeting, the 1 

initial meeting -- 2 

A The initial meeting, okay. 3 

Q -- in Albuquerque, you, I believe you said there were two, 4 

two people there, Ms. Scott? 5 

A No, there were more people.  There was Ms. Scott, Mr. 6 

Proctor and the other managers, I can’t recall their names --  7 

Q Okay. 8 

A -- from other locations. 9 

Q Tell me what happened in this meeting. 10 

A We were told about, you know, we talked about the issues 11 

at hand and they asked us what --  12 

Q Well what were the issues at hand, let’s stop right there. 13 

A The issues for the company were, well not the issues, 14 

meaning, they wanted to, you know, they wanted an overview of 15 

what we were going to do, how we were going to engage the 16 

workers and, you know, the educational process that we put the 17 

workers through to, you know, give them the pros and cons of 18 

unionization. 19 

Q Did they not tell you what was going on? 20 

A We talked about, yeah, that there are some unhappy people, 21 

that there was some unhappy people, that some of the employees 22 

were looking to the union and they wanted us to come in, to 23 

give them some education on the pros and cos. 24 

Q Was this the first meeting that you had, met with 25 
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supervisors and managers of the company about your assignment 1 

at Western? 2 

A Yes. 3 

Q Okay.  So before coming here, you didn’t know what was 4 

going on? 5 

A No, I did not. 6 

Q Okay.  So you did discuss the issues at hand, right? 7 

A They didn’t know the issues, they didn’t know why, they 8 

didn’t know why their employees wanted to go union, so they 9 

didn’t know the issues. 10 

Q But they, at the very least, knew that the Teamsters were 11 

actively organizing, right? 12 

A Correct, yes. 13 

Q And they told you that? 14 

A I don’t know if they said directly, like we know the 15 

Teamsters are here or that we know the Teamsters, they just 16 

said that they are having issues and, you know, we want to 17 

educate the workers on the unionization. 18 

Q Well, let me ask you this, I mean, people hire you because 19 

of your experience with the Teamsters, right? 20 

A Well not only the Teamsters, other unions as well. 21 

Q Sure, but particularly the Teamsters, right? 22 

A Not particularly any, any union. 23 

Q Okay.  So you’re saying that at least you didn’t know the 24 

Teamsters were organizing --  25 
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A I didn’t know, I didn’t know what union it was until I got 1 

here, until I saw, you know, yeah, I mean, of course, you know, 2 

it’s the Teamsters, it was the Teamsters, I mean, but they had 3 

gone through this in the past, they had explained to us they 4 

had gone through an election in the past with the Teamsters. 5 

Q And they explained this to you at that first meeting? 6 

A Correct, yes. 7 

Q Okay.  Now what else did they explain to you at this first 8 

meeting? 9 

A It was more us doing the talking, it was more, you know, 10 

explaining the process of what we do, again, and the 11 

educational process of explaining the pros and cons to the 12 

employees. 13 

Q They didn’t tell you where their facilities were? 14 

A Oh yeah, they told us that there were other facilities, 15 

absolutely, and that we would each be going to a different 16 

facility. 17 

Q They didn’t tell you where they had organizing going on? 18 

A No, they didn’t, they, they had no clue, I mean, they knew 19 

that people, again, were looking towards the union, but again, 20 

they just wanted to bring us in as a whole, to educate this 21 

workforce. 22 

Q They didn’t tell you that they had people talking about 23 

the union at the rack? 24 

A No. 25 
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Q They didn’t tell you they had people handing out cards to 1 

other drivers at the rack? 2 

A No. 3 

Q So your testimony is this was just a meeting for you to 4 

explain what LRI can do? 5 

A What LRI is going to do and what they want us to do, 6 

again, you know, with, with our program that we have, LRI. 7 

Q How long did this meeting take place? 8 

A Maybe a little over an hour, an hour and a half. 9 

Q And what did you tell them LRI was going to do for them? 10 

A As I just explained to you, I explained to them that we 11 

come in and explain the pros and cons, the pros and cons and 12 

give them, you know, if --  13 

Q Well let’s stop right there.   14 

 JUDGE McCARRICK:  Well, let him say --  15 

 MR. GIANNOPOULOS:  Oh, I’m sorry, Your Honor. 16 

 JUDGE McCARRICK:  Okay. 17 

A And if asked, you know, the pros and cons, if asked, we 18 

give them, you know, the flip side from my past experience as a 19 

union organizer. 20 

Q And you, in fact, did that when you went out talking to 21 

employees, correct? 22 

A If asked, yes. 23 

Q And the flip side, what is the flip side? 24 

A That there are risks involved, that there are risks 25 
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involved, that’s it is not automatic, that again, the NLRA says 1 

that three things can happen, that you can stay the same, you 2 

can get more or you can get less, that there are risks involved 3 

once it gets to collective bargaining. 4 

Q And you told that to employees? 5 

A If asked, yes.  I carry, as a matter, I can’t quote it 6 

word-for-word, so I do carry the NLRA, most of the times I 7 

carry it in my back pocket, that way I can site it. 8 

Q Do you remember who you told that to? 9 

A Not exactly.  There’s, I mean, there’s a ton of employees 10 

that you have to deal with, so you can’t remember every name. 11 

Q Isn’t it true, Mr. Jara, that you told employees that if 12 

they vote the union in, they will be governed under the union’s 13 

restrictive rules of seniority? 14 

A No. 15 

Q Isn’t it true that you told the new employees that if they 16 

voted the union in, they will be governed under the union’s 17 

restrictive rules of seniority which places them at the bottom 18 

of the preferential list? 19 

A No. 20 

Q Mr. Jara, I’m going to have you look at General Counsel’s 21 

70, please.  You have that right in front of you. 22 

A What is it, 70? 23 

Q 70, yes.  Do you have that in front of you? 24 

A Let me make sure, yes, I do. 25 
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Q And this is an e-mail that’s already been admitted into 1 

the record. 2 

A Okay. 3 

Q And that first paragraph says “To Chris Proctor, From 4 

Simon Jara, RE Gallup Union Avoidance Seminar.” 5 

A Correct. 6 

Q And then it says that, the last sentence in the first 7 

paragraph says, “New employees are being notified that if they 8 

vote the union in, they will be governed under the union’s 9 

restrictive rules of seniority which places them at the bottom 10 

of the preferential list.”  Do you see that? 11 

A Yes. 12 

Q Isn’t that what you told employees? 13 

A We talked about, we didn’t talk, we didn’t tell them that 14 

they would be put at the bottom of the list, we told them that 15 

seniority was negotiated. 16 

Q Well if that’s what you told them, why would you send an 17 

e-mail to Chris Proctor saying otherwise? 18 

A I forgot to put an, “If negotiated.” 19 

Q Your forgot? 20 

A I forgot. 21 

Q Today you forgot. 22 

A I’m not an expert writer, so I can’t tell you. 23 

Q But, of course, you wrote this e-mail on October 20, 24 

right? 25 
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A Yes. 1 

Q Soon after the events, this group meeting, correct? 2 

A I can’t tell you if it was soon after the meetings, I 3 

don’t know. 4 

Q Would you agree with --  5 

 JUDGE McCARRICK:  Well it was clearly within the three 6 

weeks you were there, wasn’t it? 7 

 WITNESS:  Yes. 8 

Q Would you agree with me, generally you’re memory is a 9 

little better a couple of days after an event takes place then 10 

a year later? 11 

A Absolutely, absolutely. 12 

Q So is it your testimony today, do you deny telling new 13 

employees that if they vote the union in, they’ll be governed 14 

under the union’s restrictive rules of seniority? 15 

A If I would have said that, I would have said it with, 16 

saying that, “If negotiated,” so yes, I deny saying it that 17 

way. 18 

Q Do you deny telling new employees that the union’s 19 

restrictive rules of seniority placed them at the bottom of the 20 

preferential --  21 

A Yes. 22 

Q Now it was your testimony that, I believe you just sat 23 

around, set yourself up in these rooms and people would come 24 

and seek you out on their own accord, right? 25 
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A Yes. 1 

Q At the very least though, you did have the group meeting? 2 

A Yes, I said that. 3 

Q Where employees didn’t seek you in, but you were 4 

introduced to the group of employees as the persuader? 5 

A Correct, as the consultant, I was introduced. 6 

Q When was that first meeting? 7 

A I couldn’t tell you if it was, it was probably the, the 8 

first week, but I can’t tell you exactly what day it was. 9 

Q And where was it. 10 

A It was held at the terminal office in the, they have 11 

somewhat of a drivers’ lounge up there where they have tables 12 

and a computer set up for them, it was in that room. 13 

Q It was in Gallup? 14 

A In Gallup. 15 

Q And about how many employees were present? 16 

A Gosh, the first meeting, maybe, maybe 20. 17 

Q And who introduced you? 18 

A Oh, wow, it was, he was, I don’t recall exactly who it 19 

was.  It was one of two people, I don’t know which one it was. 20 

Q And how were you introduced? 21 

A As the consultant who has come in to help Western out 22 

with, to answer any questions for the employees that they may 23 

be looking to get answer. 24 

Q And then you just sat there and waited for people to come 25 
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to you? 1 

A No, no, no, I talked to them and I introduced myself and 2 

gave them my background, told them what I, you know, what, why 3 

I feel that I could actually talk to them and give them my 4 

personal opinions and then that’s where there was, you know, 5 

it’s the, the workers engaged from there. 6 

Q So after you introduced yourself, then they just starting 7 

engaging you? 8 

A For the most part, yes.  Yeah, absolutely. 9 

Q You never walked around, starting talking to them on your 10 

own, initiating your own conversations with them? 11 

A I did a lot of walking around, but the conversations 12 

weren’t, “Hey, are you for the union,” it was just, walking 13 

around, “Hello, how you doing,” I mean type thing and again, 14 

conversation just naturally came from that. 15 

Q Never walked around and said, “Hi, I’m Simon, how’s it 16 

going, would you like to talk to me about anything?”  17 

A Yeah, I asked people, “If you have any questions, please 18 

feel free to ask me any questions that you may have.” 19 

Q Okay.  So it’s not true that you were just sitting around 20 

in a room and people would come in and just start engaging with 21 

you? 22 

A Well I wasn’t walking around, the room is so small that 23 

you can’t walk around.  The room is the size of, I mean, heck, 24 

it’s a drivers’ lounge, it holds maybe ten drivers where my 25 
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actual, where my time was spent, so I would say it’s maybe the 1 

size of this entire area here plus a bathroom, so I, I, it’s 2 

not like I could walk around the entire time, a bunch of times, 3 

I sat down at one of the tables --  4 

 JUDGE McCARRICK:  I’m not sure what area the witness is 5 

referring to, so if --  6 

 WITNESS:  Well, this, your area -- 7 

 JUDGE McCARRICK:  -- he could describe. 8 

 WITNESS:  -- plus this area, so the entire square here. 9 

 JUDGE McCARRICK:  Okay. 10 

 WITNESS:  The entire square, your area plus the front. 11 

Q So the entire --  12 

 JUDGE McCARRICK:  Maybe 9 by 10? 13 

 WITNESS:  Yeah, maybe a little bigger, maybe 12 by 12 or 14 

so, yeah. 15 

Q The entire time that you were at Western, you never walked 16 

around the yard, engaging in employees’ conversation? 17 

A You could not walk around the yard.  The Refinery security 18 

would only limit me to access to that room and that’s it.  I 19 

could not, I could not even use the restroom inside of their 20 

fence, I could not, I did not have access to that. 21 

Q Okay.  So you were never outside that room talking to 22 

employees about the union? 23 

A Outside of that room there was a smoking area and I do 24 

smoke, so when I went out to smoke, I would sit out front where 25 
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there is a table directly in front of that room, so yes, I 1 

would actually, I would actually spend time there as well. 2 

Q Other than, other than the smoking table outside the room 3 

and the room itself, there were no other areas at the Gallup 4 

facility where you were engaging in, with, with employees in 5 

union discussions? 6 

A Well I was, there was a terminal office where I said that 7 

the first meeting was held --  8 

Q Okay. 9 

A -- where I had, actually that was away from the drivers, 10 

so drivers only came over there if they wanted to ask me a 11 

question, they would come there, that’s where I was, that’s 12 

where I had my office set up --  13 

Q Okay. 14 

A -- which is basically the manager’s office. 15 

Q Okay.  So we have the manager’s office?  16 

A Which is the terminal office. 17 

Q Okay.  The drivers’ room? 18 

A Correct. 19 

Q And the smoking table. 20 

A Correct. 21 

Q Okay.  Those three places.  Any other areas at the Gallup 22 

facility that you engaged in discussions with employees about 23 

the union? 24 

A No, because I did not have access to any other place on 25 
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that facility. 1 

Q So those are the only places? 2 

A Those are the only places. 3 

Q And I believe you testified, Mr. High asked you with 4 

respect to literature, if you had literature --  5 

A Uh-huh. 6 

Q -- and I think you testified that you had it sitting next 7 

to your computer and drivers would come and get it if they 8 

wanted it? 9 

A If they were against the union, they would grab it, read 10 

it, ask questions.  If they were for the union, they would grab 11 

it, ask questions, sometimes they would throw it away. 12 

Q Isn’t it true that you were actively passing out union 13 

guarantee coupons? 14 

A Union guarantee -- yes, yeah, absolutely, that’s part of 15 

our, the LRI --  16 

Q You were passing them out? 17 

A No, not passing them out.  We put them on the tables. 18 

Q I see.  Let me have you turn to General Counsel’s 117, 19 

please.  Let me know when you’re there. 20 

A I believe I’m here now.  Just let me make sure, yeah. 21 

Q And let me have you draw your attention to, well let’s 22 

see, that first e-mail from Pam Scott, do you see that? 23 

A Yes. 24 

Q To you, lrijara@gmail.com? 25 
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A Yes. 1 

Q That’s one of your e-mail addresses? 2 

A Yes. 3 

Q And the e-mail below, that she says, “Great news,” to you, 4 

and you received that e-mail, right? 5 

A I’m sure I did, yes. 6 

Q Okay.  Now the e-mail below that, if you go, one, two, 7 

three four lines down, the very end of that fourth line, there 8 

is a sentence, and this is an e-mail from you to Pam Scott.  9 

And it says, “I passed out those union guarantee coupons and a 10 

couple of guys went to the organizers and asked them to sign 11 

them.  Of course, they didn’t.  Just like we thought.”  So at 12 

least here in this e-mail, you’re telling Pam Scott that you’re 13 

passing out union guarantee coupons. 14 

A Passing out, not handing out.  Passing out meaning putting 15 

them on the tables, absolutely, I put, I put them all over the 16 

tables, absolutely. 17 

Q So passing out to you means just having them sit on the 18 

table --  19 

A Correct. 20 

Q -- and letting drivers come and just pick them up if they 21 

like? 22 

A Correct, because just as soon as they will pick it up, 23 

they’ll ask me, what is this, I tell them, and that’s --  24 

Q You never went around telling drivers, here’s a, here’s a 25 
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union guarantee coupon, go ask the union if they can make those 1 

guarantees? 2 

A Yeah, once I was asked what that was, I would explain what 3 

that was and that’s exactly what I said.  I said, ask the 4 

organizer if he will guarantee you, ask them. 5 

Q You never actually --  6 

A I never physically handed it to them. 7 

Q So at least today, as you’re testifying, this sentence, “I 8 

passed out those union guarantee coupons,” means you just sat 9 

them on the table? 10 

A Correct. 11 

Q How come you didn’t say that there?  How come you didn’t 12 

say I just sat the union guarantee coupons on the table? 13 

A It’s my terminology, it’s the way I described it. 14 

Q Earlier on in this paragraph, it says, “Pam, it was a good 15 

day.”  What does a good day mean? 16 

A It could mean several different things, it could mean --  17 

Q It’s sunny outside? 18 

A That’s what it could --  19 

 MR. HIGH:  Your Honor, he’s cutting off the witness, he 20 

won’t let him answer. 21 

 JUDGE McCARRICK:  Yeah, I think the witness was still 22 

explaining.  Go ahead sir. 23 

A Okay.  A good day could mean many different things.  It 24 

could mean, it could mean, like you said, it could mean a sunny 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2017 

 

day, it could mean, it could mean that, you know, a ton of 1 

employees are wanting to engage me and find out more, it could 2 

mean that employees want to be educated more on this process, 3 

it could mean one of many things. 4 

 JUDGE McCARRICK:  But what did you mean? 5 

 WITNESS:  What did I mean? 6 

 JUDGE McCARRICK:  Yeah, what did you mean? 7 

 WITNESS:  I, I, if, let me see. 8 

 JUDGE McCARRICK:  You wrote it, so I assume you know what 9 

you meant by it. 10 

 WITNESS:  And I guess, from what I meant from this, what I 11 

would take from this, is, just looking at it now, is that, 12 

again, they were engaging me, they were talking to me, they 13 

were, they were voluntarily, voluntarily asking questions to 14 

find out more to educate themselves about the union, which 15 

ultimately is what we, what we want. 16 

Q Well in this, with respect to this instance here, what 17 

questions did you arm the drivers with to go talk to the union 18 

organizers about? 19 

A When you say, “Armed them,” where does it say I armed them 20 

with questions? 21 

Q Well it says that second sentence, a few of the drivers 22 

actually went out to talk to the union organizers, armed with 23 

the questions I talked with them about.” 24 

A Yeah, when they engaged me and they would ask me, is it 25 
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true that the union can do this, is it true the union can do 1 

that, is it true the company could do this, when I answered 2 

their questions, they took those questions back to the 3 

organizers. 4 

Q And that’s what I’m asking you, what were those questions? 5 

A And that, yeah, are there guarantees, are, what happens 6 

during the process of collective bargaining, are there risks 7 

involved, do you, I mean, will the, again, I remember this 8 

gentleman, actually I do, I do remember this gentleman, Blaine 9 

Yazzie, him inviting me, again I went to his birthday party, 10 

his daughter’s birthday party, he asked me, I mean, “The union 11 

is telling us that we won’t lose anything, is that true?  So 12 

that’s what I would cite the NLRA and say, you know, where it 13 

says --  14 

Q What did you tell Blaine Yazzie? 15 

A That there are risks involved, that during collective 16 

bargaining, it’s a negotiation, that again, as I said earlier, 17 

that three things can come from that.  One, you can get more, 18 

you can stay the same or you could possibly, you could possibly 19 

get less. 20 

Q And that’s all you told Mr. Yazzie? 21 

A Yes, I mean, absolutely.  I mean, that’s the only thing I 22 

could say, for them to go back and ask. 23 

Q So when you say everything is up to negotiations, did you 24 

ever further explain that to the drivers? 25 
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A Did I further explain it? 1 

Q Yeah. 2 

A The process of collective bargaining, that it’s give and 3 

take. 4 

Q Did you tell them their 401k is up for negotiation? 5 

A Absolutely, I told them that once collective bargaining, 6 

once the process of negotiations, sitting down to negotiate 7 

with the union and the company goes, that at that point 8 

everything is on the table. 9 

Q You told them every --  10 

 JUDGE McCARRICK:  Let’s take a break at this point.  It’s 11 

noontime.  We’ll be off the record. 12 

(Off the record) 13 

 JUDGE McCARRICK:  Ready to continue?  Alright.  I see 14 

we’re on the record.  Mr. Giannopoulos? 15 

 MR. GIANNOPOULOS:  Thank you. 16 

CROSS-EXAMINATION CONTINUES 17 

Q BY MR. GIANNOPOULOS:   Mr. Jara, may I ask you, while we 18 

were at lunch, did you discuss your testimony with anybody? 19 

A No sir. 20 

Q Okay.  And did you review any documents at all? 21 

A No. 22 

Q Okay.  Now I want to get back to your relationship with 23 

LRI and Western. 24 

A Okay. 25 
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Q How did it come about that you first heard about this job 1 

at Western? 2 

A Through Jim Teague, my boss. 3 

Q And he’s your boss at LRI? 4 

A Correct, yes. 5 

Q Now when you say your boss, are you an employee at LRI? 6 

A No, well, I’m a consultant, but he, if there is, if, I 7 

would imagine if a client, a customer, a potential client 8 

contacts him, then, you know, depending on what their needs 9 

are, they’ll send consultant to meet with the company. 10 

Q Okay.  So you are an independent consultant to LRI? 11 

A Correct, yes, correct. 12 

Q They don’t pay you an employee paycheck? 13 

A No, they don’t pay me an employee paycheck, no. 14 

Q Okay.  You get like a 1099 form? 15 

A Well I file, it’s through my own company. 16 

Q Through your own company? 17 

A My own company, yes. 18 

Q You have your own company as a persuader? 19 

A Correct, correct. 20 

Q A consultant?  And when I use the word consultant in these 21 

proceedings, I mean a persuader. 22 

A Correct. 23 

Q That’s what I mean. 24 

A Correct. 25 
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Q And what’s the name of your company? 1 

A Pinnacle Labor Solutions. 2 

Q And do you file LM forms with the Department of Labor? 3 

A Yes, we do, yeah, all of us are required, all consultants 4 

are required to file year reports. 5 

Q When was the last one that you filed? 6 

A It would be a couple of months, it’s supposed to be done 7 

quarterly, three months ago, maybe.  But tax time, I did a, and 8 

I got an extension on my tax, so what’s tax time, April, right 9 

around, no, no, no, that’s not the last time I filed.  I can’t 10 

remember.  It’s going to be a few months. 11 

Q And you file them under Pinnacle Aver Solutions? 12 

A Pinnacle Labor -- 13 

Q Labor? 14 

A -- Labor Solutions. 15 

Q I see.  But at least, you believe you filed one for 2011? 16 

A I believe I, I’ll have to check with my, with the guy who 17 

does my, who handles all my finances, which is, you know, the, 18 

the, what’s his title, he doesn’t do my taxes, he files all my 19 

paperwork, he does all, yeah, I’ll have to check with him, but 20 

he’ll know exactly when. 21 

Q And you believe you filed one for 2010? 22 

A For 2010, I don’t, again, I would imagine, he handles all 23 

my stuff, so I gotta check with him. 24 

Q But you’ve been a persuader in 2011, right, you worked as 25 
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a persuader? 1 

A Yes, yes. 2 

Q And you worked as a persuader in 2010, right? 3 

A 2010, for about, again, from the end of September for, 4 

yes, yes, from through September for, I can’t, I don’t know 5 

exactly how many different clients I work for in that time 6 

period, but yes. 7 

Q And when again did you start working as a persuader? 8 

A September, 2010, the end of September of 2010. 9 

Q Okay.  And when we left for lunch, we were talking about 10 

General Counsel 70, I believe, the e-mail that’s in General 11 

Counsel 70. 12 

 JUDGE McCARRICK:  70? 13 

 MR. GIANNOPOULOS:  Yeah, 70. 14 

Q Do you have that in front of you?  Could you turn to that? 15 

A Oh, sure.  70, you said? 16 

Q Yeah, 70.  Got it? 17 

A Got it. 18 

Q Okay.  In the, in that second sentence of this e-mail that 19 

you wrote, it says, “We discussed processes of unionization, 20 

what the union can and can’t do,” and then earlier, I’m sorry, 21 

it says, “We discussed Western’s stance on unions.”  Do you 22 

remember what you told employees what Western’s stance on 23 

unions was? 24 

A No, I don’t remember exactly what I would have said at 25 
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that time. 1 

Q Did Western, did anyone from Western ever tell you what 2 

their stance was on unions? 3 

A They would rather not have a union, or rather not be, have 4 

their employees unionized. 5 

Q And do you remember who told you that? 6 

A I don’t remember exactly, I don’t remember exactly. 7 

Q Do you remember where that conversation took place? 8 

A No, I don’t remember exactly when it was or where. 9 

Q Now isn’t it true that you actually had, you came out 10 

twice to Western?  You came out once in October and then you 11 

came out again for three days in November, that first week of 12 

November? 13 

A I believe, yes, I did come back, yes. 14 

Q Okay.  So when you came back, where did you go?  This is 15 

the second time that you came to visit. 16 

A Yeah, to Gallup. 17 

Q And did you drive up to Gallup again? 18 

A Yes. 19 

Q The second time you came to visit, did you have another 20 

meeting in Albuquerque with the Western officials? 21 

A No. 22 

Q You just flew in and drove straight to Gallup? 23 

A Correct. 24 

Q And when you left the second time, didn’t you have another 25 
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meeting in Albuquerque where you did like a checkout? 1 

A No, I did not have a checkout.  That’s when I referred to 2 

earlier, that I said I went there and then went to that office 3 

and set up my computer there, that was the time.  The second 4 

time when I was going home, when I was completely done, wrapped 5 

up, I knew I wasn’t coming back any more, that trip is when I 6 

went back to Albuquerque and did my expenses and to head out of 7 

town. 8 

Q So that was the, that was the --  9 

A That was the second time, yeah. 10 

Q The first time, in October when you, you left, you didn’t 11 

have a checkout meeting for the first round? 12 

A No, we didn’t have a big powwow group meeting or anything 13 

like that, no. 14 

Q Didn’t have any kind of meetings in Albuquerque with 15 

anyone the first time? 16 

A No, no.  No, the first time? 17 

Q Yeah. 18 

A You mean the first time I was here --  19 

Q Yeah. 20 

A -- the initial meeting --  21 

Q The initial meeting. 22 

A -- the initial meeting --  23 

Q Yeah. 24 

A -- that I went to Gallup --  25 
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Q Yeah. 1 

A -- went home after those three weeks, whatever that time 2 

may have been --  3 

Q When you went home, you didn’t have a meeting with anyone 4 

-- 5 

A No, no. 6 

Q As a, a kind of a summary of what occurred? 7 

A No. 8 

Q The, if you look back again at General Counsel’s 70 --  9 

A Okay.   10 

Q -- there is a note at the very bottom that says, “David 11 

Townsend will be setting up one-on-one meetings throughout the 12 

weekend.”  Do you see that? 13 

A Yes. 14 

Q And he, in fact, set up one-on-one meetings, right? 15 

A I don’t recall because, I don’t recall, I don’t recall. 16 

Q Well didn’t you participate in any one-on-one meetings 17 

with drivers? 18 

A One-on-one meetings, no.  We didn’t do, I did not do one-19 

on-ones.  I did what I would, if you want to consider a one-on-20 

one, engaging the workers when I’m around them, then that would 21 

be my idea of a one-on-one, but I never pulled anyone in to an 22 

offer to say, “Let’s have a one-on-one.” 23 

Q Well when you wrote here, “David Townsend will be setting 24 

up one-on-one meetings throughout the weekend, what did you 25 
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mean by one-on-one? 1 

A I believe what, when I made this initial report, I 2 

remember getting pretty much attacked by the pro-union 3 

employees at the union, at the meetings that we were having by 4 

the pro-union employees, where they were obviously not happy to 5 

be there, so we shut, we stopped doing that, the group, the big 6 

group meetings --  7 

Q Uh-huh. 8 

A -- so my thought process was now comes the interaction, 9 

you know, the one-on-ones where, hey, if a driver’s coming back 10 

to the yard, we know, you know, obviously you know because of 11 

scheduling, he’s coming back to the yard, so I can hang out at 12 

that area where I was at and that would be the form of having a 13 

--  14 

 JUDGE McCARRICK:  That’s a meeting? 15 

 WITNESS:  That would be a, yes, because we didn’t pull 16 

them into offices, we didn’t pull them one-on-one into 17 

officers. 18 

Q How was, how would David Townsend be setting these up? 19 

A Based on scheduling.  On the way, they were due back from, 20 

from whatever they were doing.  If, let’s say --  21 

 JUDGE McCARRICK:  Now wait a minute, are you saying these 22 

happened kind of at random? 23 

 WITNESS:  Yes, absolutely, that’s the way they usually 24 

happen with -- 25 
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 JUDGE McCARRICK:  How can you schedule a random meeting? 1 

 WITNESS:  Because if the driver is coming in off of his 2 

route, they know exactly what time he’s coming back.  So for 3 

the driver, when he comes back from doing whatever he did, he 4 

goes to that room where they, the drivers hang out and that’s 5 

where I have an opportunity to engage the workers. 6 

Q Did you have a list, a schedule of who was coming back 7 

when? 8 

A I don’t recall, I don’t recall, I’m sure it came from, 9 

from David, if he knew. 10 

Q You knew who was coming in when, right? 11 

A Yeah, based on the scheduling? 12 

Q On the schedule, and that was given to you? 13 

A I don’t know that that it was given to me, it might have 14 

been, I don’t recall. 15 

Q Someone told you hey, here are the drivers, when they’re 16 

coming in? 17 

A Yeah, and someone had already told me, hey, someone told 18 

me that so and so is coming in. 19 

Q And these are the scheduling of these one-on-one meetings, 20 

right? 21 

A If that’s the way, yeah, I would assume so, absolutely, I 22 

mean, if that’s the way it was set up, yes. 23 

Q Isn’t it true that it was determined the group meetings 24 

were going really poorly? 25 
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A Yes. 1 

Q And that a decision was made to have these one-on-one 2 

meetings because of the fact the group meetings were going 3 

poorly, right? 4 

A That wasn’t the main reason that it was, it was, and I’m 5 

not saying that, I can’t say that we completely stopped doing 6 

the group meetings because we did not, I mean, we held on for a 7 

while, because again, that initial meeting did not go very 8 

well, so we thought because there was, there was employees who 9 

wanted to talk, but they didn’t feel comfortable talking in 10 

that group environment --  11 

Q How do you know there were employees that wanted to talk? 12 

A Because after the initial meeting and the people who were 13 

very pro-union walked out, a group of workers stayed behind 14 

after the meeting to talk to me personally without the group 15 

being there. 16 

Q And so that led you to believe a group wanted to talk some 17 

more? 18 

A Absolutely. 19 

Q I mean, did you talk to them at that meeting? 20 

A I talked to them at that meeting, yes. 21 

Q And so how did you know that, when you were done talking 22 

at that meeting, they still wanted to talk to you? 23 

A Because they came up to me. 24 

Q Okay.  When? 25 
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A They stayed after the meeting, after everyone was left, 1 

left from the meeting --  2 

Q A group? 3 

A A group, I don’t recall if it was four or five guys, but 4 

they stayed behind to ask more questions. 5 

Q And you stayed there as long as they wanted to ask you 6 

questions, right? 7 

A Absolutely. 8 

Q So my question to you is after you finished answering all 9 

their questions at that group meeting, how did you know they 10 

still had more questions? 11 

A Because they would engage me when they saw me. 12 

Q And that led you to believe that? 13 

A Absolutely. 14 

Q But you hadn’t scheduled the one-on-one meetings at the 15 

end of that first group session, right? 16 

A I don’t remember. 17 

Q So let’s go back now to General Counsel 70 and where it 18 

says, “Next week’s meetings will cover,” do you see that? 19 

A Yes. 20 

Q What meetings are we talking about?  The one-on-one 21 

meetings or the group meetings? 22 

A No, we were talking about having group meetings, we were 23 

still talking about, which we did, we did have some group 24 

meetings with some of the people who were not interrupting or 25 
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being, or yelling out in the meetings, people who felt 1 

comfortable being part of, you know -- 2 

Q And where were those group meetings? 3 

A In the same place, there in the managers’ terminal, the 4 

terminal down below. 5 

Q And how were they scheduled? 6 

A Depending on what time the guys were available.  If they 7 

were, when they come back from whatever they were doing, 8 

whether dropping off or whatever they were doing --  9 

Q Uh-huh. 10 

A -- they had “X” amount of time --  11 

Q Uh-huh. 12 

A -- to, you know, to hang out in that drivers’ room and 13 

based on that, if they had the free time, if they weren’t on a 14 

truck, obviously, they weren’t pulled off a truck. 15 

Q Well who organized those group meetings? 16 

A I would imagine it would have been David because he’s in 17 

charge of the scheduling.  Oh, I don’t know if he’s in charge 18 

of the scheduling, but he knew their schedule. 19 

Q So let me get this straight.  When drivers were getting 20 

off their route, they had some extra time when they weren’t 21 

around the trucks, right? 22 

A Correct. 23 

Q And someone would go around and gather them all together 24 

and bring them into you for a group meeting? 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2031 

 

A I don’t know if that was how it was done, but I would 1 

imagine, yes, it was done something like that, yes. 2 

Q And those were the group meetings that you’re talking 3 

about in General Counsel’s 70 where you say, “Next week’s 4 

meetings?” 5 

A I don’t know if we’re talking specifically about those 6 

meetings, but yes, that’s the way it was done. 7 

Q And how many of those kind of, I’ll call them impromptu 8 

group meetings, did you hold? 9 

A There was a handful, I can’t tell you exactly how many, I 10 

don’t recall how many. 11 

Q So those handful of impromptu group meetings then, those 12 

weren’t situations where you were just sitting at a table and 13 

drivers came in and started engaging with you, right? 14 

A No. 15 

Q Those were meetings where you might have been sitting at a 16 

table, but people, someone specifically told them, you need to 17 

go in there and talk to this guy? 18 

A I don’t know how, if that’s how they were told, I don’t 19 

know, because I wasn’t the messenger of that. 20 

Q So a group of drivers would come in, about how many did 21 

you say?  About four or five? 22 

A Yeah, it could be, it could have been two, it could have 23 

been three, it could have been ten, I could, it was so, it was 24 

random because of their schedules. 25 
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Q And how would the union, how would the meeting start, what 1 

would you say, what would happen? 2 

A If I was going to show, well when I showed the LRI video, 3 

I just again explained to them what we’re gonna do here, what, 4 

you know, what the video was about and I would pop the video in 5 

and most times after the video, again, that’s when the workers 6 

began to engage and ask questions.  7 

Q So on General Counsel’s 70, where you say, “Next week’s 8 

meetings will cover number one, the union constitution.”  What 9 

would you tell those drivers in these impromptu group meetings 10 

about the union constitution? 11 

 MR. HIGH:  Your Honor, I’m going to object.  This is well 12 

beyond the direct.  I don’t know where this is going, but it’s 13 

well, well beyond my direct examination. 14 

 MR. GIANNOPOULOS:  You, and Your Honor --  15 

 JUDGE McCARRICK:  He covers the topic of what persuaders 16 

did and what their functions were, maybe a little more 17 

specific, but it’s certainly the same topic.  Overruled. 18 

A So the question again, I’m sorry? 19 

Q The union constitution.  What would you tell these drivers 20 

about the union constitution? 21 

A I have a copy, it is public information.  I have a copy of 22 

the constitution and there is certain things in the 23 

constitution that, as an organizer, again, even in my past 24 

experience, that you never, as a selling point, you never talk 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2033 

 

about certain things, so there is things in that constitution, 1 

in their own rulebook, that we would point out to them, to the 2 

employees. 3 

Q Do you remember what, what those provisions were? 4 

A There just, gosh, I mean, off the top of my head, no, but 5 

again, I can’t recall the article, the exact article, but I 6 

mean, there is things in the constitution about fees and fines. 7 

Q And you discussed that with them? 8 

A If asked, yes, if asked about the constitution, because 9 

the videos touched on the constitution, so if they asked 10 

questions after the video, I was able to back it up with 11 

documentation, being the constitution. 12 

Q And then number two, it says, “The collective bargaining 13 

process and the current benefit package.”  So what would you 14 

tell the drivers about the collective bargaining process in 15 

Western’s current benefits package? 16 

A Again, if asked about that, I would talk about that, once 17 

negotiations start, that, you know, pretty much everything is 18 

on the table and, you know, there is always a risk involved. 19 

Q Let me stop you.  You say, “If asked about that,” -- 20 

A If asked about that. 21 

Q If you weren’t asked that, you didn’t talk to them about 22 

it? 23 

A I wouldn’t, I would not solicit any issues. 24 

Q I mean, in this e-mail, you say specifically, “Next week’s 25 
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meetings will cover,” and so here, it’s before the meetings 1 

occur and you’re specifically saying, we’re gonna cover these 2 

topics, but now -- 3 

A Correct. 4 

Q -- you’re saying you never solicited those? 5 

A No, and again -- 6 

 MR. HIGH:  Your Honor, he’s not letting the witness 7 

answer. 8 

 MR. GIANNOPOULOS:  I think I am. 9 

 JUDGE McCARRICK:  Overruled. 10 

 MR. GIANNOPOULOS:  I’m just asking a question. 11 

A Because they were impromptu, you never knew what you were 12 

gonna be asked, so this was kind of a, this schedule right 13 

here, these four, one through four, right there, are, that’s 14 

what we want to happen next week, but it might not go that way 15 

because employees might have other questions. 16 

Q So when you said the word, “Will,” in General Counsel’s 17 

70, what you’re saying today is what you really meant is “May.” 18 

A Yes. 19 

Q So what did you tell them about the current benefits 20 

package and collective bargaining? 21 

A About the current benefits package? 22 

Q Yes. 23 

A If I recall correctly, I believe that the company was, was 24 

put, I think they put out information, I don’t know exactly 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2035 

 

what, what it was, but they put out information again, letting 1 

everyone know what their benefits package, what their current 2 

benefits package was. 3 

Q Uh-huh. 4 

A It was put in their box and that’s what we talked about. 5 

Q Well, this bullet point here, number two, says, “The 6 

collective bargaining process and the current benefits 7 

package,” so clearly you must have relayed it the current 8 

benefits package to the collective bargaining process in these 9 

discussions. 10 

A Yes, as I said before, that we told them, well, I told 11 

them, that once negotiations start in bargaining, collective 12 

bargaining starts, the process starts, that what they have is 13 

up for negotiation at that point. 14 

Q Their current benefits package --  15 

A Their current package. 16 

Q You told them it’s possible they could lose it? 17 

A I told them that three things could happen, that they 18 

could get more, they could get the same or there is a 19 

possibility that it could go south for them and then possibly 20 

lose some of those things, yes. 21 

Q And those are it, those three bullet points, that’s all 22 

you said in every one of these meetings? 23 

A That’s, as a consultant, that’s one of the biggest things 24 

we talk about --  25 
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Q Sure. 1 

A -- that’s one of the most important things to talk about. 2 

Q But would you agree with me in these discussions when 3 

employees come in, they start talking to you, it’s almost like 4 

a folksy discussion, isn’t it. 5 

A It’s almost more like a town hall meeting, where they have 6 

a ton of questions. 7 

Q Right.  But it’s, there is give and take in these 8 

discussions, right? 9 

A Give and take in what way? 10 

Q Well, it’s not --  11 

A -- I don’t understand --  12 

Q -- it’s not --  13 

A -- the question. 14 

Q You had Mr. Yazzie, invited you to his daughter’s birthday 15 

party, right? 16 

A Yeah, yes. 17 

Q So he must have felt really comfortable with you? 18 

A Yes. 19 

Q You made him, sat down and made him feel comfortable? 20 

A I didn’t make him sit down.  Actually, we were standing 21 

when we were talking at the terminal office. 22 

Q And he felt, in your discussions with him, he felt 23 

comfortable? 24 

A Yes, well he felt, he felt comfortable enough to open up 25 
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to talk about his concerns. 1 

Q And it’s your testimony though, you rigidly followed those 2 

three bullet points, you never strayed from that one way or the 3 

other? 4 

A He might have asked me other questions, I can’t recall 5 

exactly what questions were asked. 6 

Q With, not just with Mr. Yazzie, but with all the 7 

employees? 8 

A Yeah, just in general, I mean, I spoke to some, I don’t 9 

even recall how, what the unit size is, but there is a ton of 10 

workers, you’re getting asked a bunch of questions, you don’t, 11 

I can’t remember every single question I was asked. 12 

Q Did you ever tell any of the drivers that once negotiation 13 

starts, you could lose your benefits package? 14 

A Absolutely not. 15 

Q Did you ever tell them that negotiations start from 16 

scratch, they start with zero? 17 

A No, no. 18 

Q It’s a blank slate? 19 

A Absolutely not, absolutely not. 20 

Q And then again, number four says, “One-on-one meetings 21 

with drivers will continue throughout the week.”  That’s number 22 

four, right? 23 

A Yes. 24 

Q But again, your testimony is there was nothing planned 25 
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other than when the drivers were coming off their shift? 1 

A Correct. 2 

Q Now the first meeting that you just talked about, the 3 

group meeting where it says, people were, had stuck around 4 

afterwards -- 5 

A Yes. 6 

Q And they came to ask you questions? 7 

A Yes. 8 

Q Did you have literature with you then? 9 

A No, the first meeting, it was an introduction of myself as 10 

who I am, what I do and my past as far as with the Teamsters.  11 

I don’t recall if I had literature there or if I lay literature 12 

out on the table, I don’t recall. 13 

Q And Mr. High asked you about your, some training that you 14 

had with the Teamsters and I believe you said it was four years 15 

you spent as an organizer? 16 

A A little less than four years total, yes. 17 

Q And that was with the International, right? 18 

A No, with the International, it was, I started there, gosh, 19 

I spent one year at the local, after the International and I 20 

spent two and change, I believe it was with the International, 21 

two and change. 22 

Q And then what happened? 23 

A Then I went to work at the local in San Diego. 24 

Q So you started working at a local union, then you went to 25 
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work at the International? 1 

A No, I worked at the International, I got hired, I got 2 

hired right to the International -- 3 

Q Okay. 4 

A -- as an organizer.  After I submitted my resignation --  5 

Q Uh-huh. 6 

A -- the reason I submitted my resignation was because there 7 

was a job opening as an organizer at the local, the Teamster 8 

office in San Diego. 9 

Q And isn’t it true there was a change in leadership at that 10 

Teamster office in San Diego, right? 11 

A Yes. 12 

Q And a group of people that you knew, you supported, took 13 

over leadership? 14 

A Correct. 15 

Q And then that’s when you went to go work for the local? 16 

A Correct. 17 

Q And was that same group in leadership when you left? 18 

A Yes. 19 

Q They hadn’t been voted out? 20 

A No, no. 21 

Q Are they still in leadership now? 22 

A They are still in leadership today. 23 

Q And then you went to work as a consultant? 24 

A Correct. 25 
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Q Before going to work at the International, did you ever 1 

have any labor relations training? 2 

A Yes, actually, working for a company that I worked for 3 

prior, well, when I was, before I came to the Teamsters, it was 4 

the Cintas Corporation, where we went through some training as 5 

management there. 6 

Q And what did you do for Cintas? 7 

A I was corporate compliance trainer. 8 

Q Okay.  Mr. High asked you about work that you’ve done in 9 

other states as a persuader. 10 

A Yes. 11 

Q And you have done work in other states other than in New 12 

Mexico, correct? 13 

A Yes. 14 

Q In what other states were those? 15 

A California, Washington, Texas, New York, other states, 16 

most of, that’s it, most of my work has been done in 17 

California. 18 

Q And when you were having these discussions with employees 19 

at Western, you would share with them some of your experiences, 20 

both as your work as persuader and your work with the union, 21 

right? 22 

A Not as a persuader.  I would give them my experiences as a 23 

union organizer.  There was really no need to talk about other 24 

clients and other campaigns. 25 
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Q You would tell -- I’m sorry for cutting you off -- you 1 

would tell them things that you saw with your own eyes happen, 2 

right? 3 

A I would give them personal experiences, if asked, 4 

absolutely. 5 

Q Personal experiences with the union, correct? 6 

A Correct, yes. 7 

Q And personal experiences that you witnessed the union 8 

interacting with other companies? 9 

A Yes. 10 

Q Did you ever tell them of any instances that you, that you 11 

were involved with or you saw where workers were organized and 12 

they lost benefits? 13 

A I don’t recall, I can’t tell you I did, I can’t tell you I 14 

didn’t, because I have seen that, I have seen that as an 15 

organizer, but I don’t recall if I told them that. 16 

Q Them meaning the Western employees? 17 

A Them meaning the Western employees. 18 

Q Ever tell them about any instances that you saw or 19 

experienced with where workers organized and they went on 20 

strike and got fired or got fired, they were on, went on an 21 

economic strike and were permanently replaced? 22 

A Our video actually talks about that. 23 

Q But you didn’t talk about it? 24 

A If asked after the video, absolutely, there were questions 25 
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that came up, can that really happen, can that really happen, 1 

and that’s where I would typically, if someone were to ask me 2 

that, after the video was shown, I would cite the NLRA --  3 

Q Uh-huh. 4 

A -- and give them what the definition of an economic 5 

striker is. 6 

Q Did you have a script that you worked from at Western? 7 

A No, there was no script, it was basically going from the 8 

videos, questions always come from the videos. 9 

Q Did you have some talking points or anything that you had 10 

--  11 

A No, no, the talking points are the video. 12 

Q I’m going to show you a document that’s been marked as 13 

General Counsel’s 58.  Well, I’ll show you this one --  14 

A Oh, okay. 15 

Q Have you ever seen that document before or a document like 16 

it? 17 

A No. 18 

Q Do you have any idea how those signatures got on that 19 

petition? 20 

A I know that there was drivers who started a petition. 21 

Q And isn’t it true that there was a pro-company drivers’ 22 

committee? 23 

A I don’t know that there was a committee, I know that there 24 

was employees who did not want the union. 25 
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Q And isn’t it true that the consultants form LRI were the 1 

intermediaries between the drivers’ committee or employees that 2 

did not want the union and company management? 3 

A Absolutely not. 4 

Q I believe you testified, when Mr. High asked you, that you 5 

never asked employees if they were for or against the union, 6 

correct? 7 

A Correct. 8 

Q You just engaged them? 9 

A I engaged them. 10 

Q If I could have one second, Your Honor, I’m sorry. 11 

 JUDGE McCARRICK:  Take your time. 12 

(Long pause) 13 

Q Let me have you look, if you could, to General Counsel’s 14 

73.  Let me know when you, when your --  15 

A Got it. 16 

Q Let me have you look at what’s marked as page 6 on there. 17 

A Okay. 18 

Q Now do you see that?  That’s an e-mail from Simon Ruiz 19 

Jara, SimonRJara@gmail. 20 

A Yes. 21 

Q That’s one of your e-mail addresses? 22 

A Yes. 23 

Q To, writing people at Western and it has, it says, “Here 24 

are the numbers for today,” -- 25 
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A Yes. 1 

Q -- and it has an assessment attached and then the next is 2 

a two-page, is a two page assessment? 3 

A Yes. 4 

Q And you drafted this e-mail, right? 5 

A Yes. 6 

Q And that assessment? 7 

A It wasn’t an assessment, it was a guess as to the workers 8 

that had spoken to me.  It was my best guess as to where, as to 9 

what they were feeling. 10 

Q Well if it wasn’t an assessment, why in the subject of the 11 

e-mail, it says, “Gallup Updated Assessment.” 12 

 MR. HIGH:  Your Honor, let me object again.  This is well 13 

beyond direct. 14 

 JUDGE McCARRICK:  Overruled.  You can answer. 15 

 WITNESS:  Oh, okay. 16 

A Why does it say assessment?  Where does it say assessment? 17 

Q In the subject matter of the e-mail, it says, “Subject.” 18 

A Gallup Updated Assessment.  Well as my, as a consultant 19 

that the company brought in, it’s my job to not make 20 

assessments, but get guesses based on what information I’ve 21 

been able to gather from their conversations, so if I feel a 22 

guy is, I mean, obviously, you know, if a guy tells me he’s 23 

pro-union, I mean, flat out just tells me, then I know he’s 24 

pro-union. 25 
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Q So it’s your testimony it wasn’t an assessment, but it was 1 

a guess? 2 

A Correct. 3 

Q Notwithstanding in the subject matter of the e-mail, you 4 

said it was an assessment? 5 

A Correct. 6 

Q And you even named the file, “Gallup Drivers Assessed, 7 

October 19th?” 8 

A Correct. 9 

Q You didn’t name it guess, right? 10 

A No, I didn’t name it guess, no that’s not something I 11 

would name it. 12 

Q So let’s go now to the last page, page 8. 13 

A Okay.   14 

Q If you weren’t actively asking drivers if they supported 15 

the union or not, how would you know that a driver is flip 16 

flopping?  Let’s go to the middle here, it says, “flip 17 

flopping.”  It’s on page 8. 18 

A I got it, I see it.  It might have come from other 19 

workers.  It probably did come from other workers. 20 

Q Other workers are telling you about other workers that are 21 

supporting or not supporting the union? 22 

A Yeah, absolutely. 23 

Q And how did that come about?  They just volunteer that to 24 

you? 25 
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A Absolutely, absolutely.  That’s my job as persuader, to go 1 

in there and talk to people and I’m not soliciting the issues, 2 

but there might have been a strong company supporter. 3 

Q So someone like me would walk in and say, “Boy Simon, I’m 4 

glad you’re here, you know Sophia here, she’s a flip flopper.  5 

One day she likes the company, one day she doesn’t.” 6 

A You know what, it might just happen just like that.  It 7 

might just happen just like that.  It has happened like that, 8 

happens all the time. 9 

Q And you just sit there, don’t say anything and you take 10 

notes? 11 

A No, I don’t just sit there and stay quiet, but, we talk.  12 

I mean, they came in there to talk to me obviously --  13 

Q Uh-huh. 14 

A -- so now they’re telling me something. 15 

Q And you’re trying to draw this stuff out of them when 16 

you’re talking, right? 17 

A I’m not trying to draw it out, it just comes out 18 

naturally.  If they feel like they don’t want the union and 19 

they feel that someone else is, they have, they feel the need 20 

to speak up, then they are gonna speak up. 21 

Q Isn’t it true that you were told that Western wanted a 22 

weekly assessment of the drivers’ interest? 23 

A Never an assessment.  It was --  24 

 JUDGE McCARRICK:  They wanted a guess? 25 
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A They wanted a guess as to what, because there’s no way 1 

that I can find out exactly how somebody feels, even if I ask 2 

them flat out, they’re not gonna, they are just not, it’s a 3 

guess. 4 

Q And you were told they wanted that weekly, right?  You 5 

knew that going up there? 6 

A Yes, they hired me to do a job and I’m sure that 7 

management wanted a report based on what I was, on what was 8 

coming about, what I was being told. 9 

Q Were you or were you not told to do a weekly guess, a 10 

weekly assessment of driver interest? 11 

A I don’t believe we were told, but it’s something that we 12 

do as consultants. 13 

Q And also something that you do as consultants, to create 14 

this assessment or guess, is to try to draw this information 15 

from employees? 16 

A Well during the educational process, when we’re giving 17 

them the information, the information naturally gets bounced 18 

back and they want, they want more information, so that’s where 19 

you get these guesses from. 20 

Q So let me have you look at Justin Abiqui (phonetic), on 21 

page 7. 22 

A Oh, I’m sorry, I took, what was the original -- 23 

Q General Counsel’s 73. 24 

A Okay, on page 7? 25 
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Q You see here, it says, Justin Abiqui? 1 

A The top name? 2 

Q Yeah. 3 

A Yes. 4 

Q And you’ve rated him as a one? 5 

A Correct. 6 

Q And a one means strong pro-company, right? 7 

A Correct. 8 

Q In your grading system.  You got a grading system from 9 

one-to-five, right? 10 

A It’s one, three, five. 11 

Q Okay.  And then the next page, on number eight, this would 12 

correspond across that first line, okay?  It says, “If company 13 

goes union, he will quit.” 14 

A Okay. 15 

Q How did it come about that Justin Abiqui told you that if 16 

the company goes union, he’s going to quit? 17 

A It’s something that workers who are adamant about not 18 

wanting a union, it’s very common for employees --  19 

Q That wasn’t my question. 20 

A How did it come out? 21 

Q That Mr. Abiqui --  22 

A He said it, he just said it. 23 

Q So he just walked in the room and blurted it out to you? 24 

A No, it came up during, I’m sure it came up during, it’s 25 
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not something that he just walked into a room and said hey, if 1 

the company goes union, I’m quitting.  It doesn’t work that 2 

way. 3 

Q Do you remember what you asked Mr. Abiqui to have him say 4 

that to you? 5 

A Not at all. 6 

Q And this went on with all the employees that came in, 7 

right? 8 

A Yes, if there is notes there, yes, absolutely. 9 

Q Were all of these employees that are on this, on this list 10 

scheduled for one-on-one sessions? 11 

A I don’t know if these were all, if these were one-on-ones, 12 

I don’t know, I couldn’t tell you that. 13 

Q Did you keep a list of all of the employees at Gallup? 14 

A Did I keep a list of the employees at Gallup?  Yeah, yeah, 15 

absolutely. 16 

Q And then each week when you were trying to make your best 17 

guess, would you go through that list and see who you hadn’t 18 

talked to and who you had talked to? 19 

A Absolutely. 20 

Q And then what would you do?  If there was some you hadn’t 21 

talked to, but you wanted to, what would you do?  Would you 22 

just sit in the room and hope he comes in? 23 

A No, I’d go up to you and hey, so and so, I mean, did you 24 

have any more questions, please feel free to ask me if you have 25 
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any questions, I’m, you know, that’s what I’m here for. 1 

Q So you would see them --  2 

A That’s where they -- that’s what I, typically what I’d 3 

ask. 4 

Q And did you do that in the room or outside the room, or 5 

wherever you saw them? 6 

A Wherever I, again, I only had access to those two areas, 7 

so it would only happen in one of two places. 8 

Q But wherever you would see them, you would go up and ask 9 

them, talk to them? 10 

A If I didn’t have a strong feeling and I wasn’t able to 11 

guess how this person felt, absolutely. 12 

Q And when you were making your assessments, so for example, 13 

the one that we have in front of you, what information would 14 

you use?  Just the individual driver’s statements, other 15 

statements, what would your rely upon to give someone a score -16 

- 17 

A Well they weren’t assessments, they were guesses based on 18 

what they were saying, just based on whatever they were telling 19 

me. 20 

 JUDGE McCARRICK:  Did you keep some sort of notes about 21 

what people were telling you? 22 

 WITNESS:  Yeah, that’s right here.  That’s what we are 23 

looking at. 24 

 JUDGE McCARRICK:  Yeah, I understand that, but this is a 25 
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summary.  How would you remember what anybody’s statements were 1 

or positions were, did you keep notes on these things? 2 

 WITNESS:  No, I didn’t keep any notes.  It was, it was --  3 

 JUDGE McCARRICK:  How did you remember that someone said 4 

something specific to you, if the union comes in I’ll quit? 5 

 WITNESS:  And that’s why I put the comment down. 6 

 JUDGE McCARRICK:  No, no, I understand that.  That’s in a 7 

form.  Didn’t you keep some sort of notes? 8 

 WITNESS:  Yeah, on this same spreadsheet that you’re 9 

looking at right now.  Let’s say I talked to the gentleman ten 10 

minutes ago, I would go type it in, into here, his comments, 11 

his main comment, his or her main comment. 12 

Q And these are the only notes that you had? 13 

A The spreadsheet was all I used.  14 

Q And there’s --  15 

A Other than that e-mails, I mean. 16 

Q And there is nothing else that you would keep on your 17 

computer, any personal notes that you would write to yourself? 18 

A Personal notes, no, no. 19 

Q Any notes about what was going on at Western? 20 

A There would not be any reason for me to keep personal 21 

notes. 22 

Q Not personal notes, just any notes? 23 

A No, it would just be whatever I wrote here in this 24 

spreadsheet was what it was. 25 
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Q And the other consultants were doing the same, right? 1 

A I believe so. 2 

 MR. HIGH:  Objection.  Lack of foundation. 3 

 JUDGE McCARRICK:  Sustained. 4 

Q Well isn’t it true that you were overseeing the other 5 

consultants? 6 

A No, we’re all independent, we’re all independent 7 

consultants. 8 

Q So you weren’t the key person to go to with respect -- 9 

A There was no key person. 10 

Q Okay.  And isn’t it true that you’re the one that decided 11 

which consultants would go to which facility? 12 

A It was based on if we spoke Spanish or not or on the --  13 

 JUDGE McCARRICK:  That’s not the question, sir. 14 

A Oh --  15 

Q My question was, isn’t it true that you’re the one that 16 

decided which consultants would go to which facility? 17 

A No, no. 18 

Q Who decided that? 19 

A I believe it was Chris Proctor. 20 

Q Let me have you look at what’s marked General Counsel’s 21 

51.  And while you’re looking at that, also look at General 22 

Counsel’s 48, if you could, we’re going to be going back and 23 

forth.  And before you testified, Mr. Jara, these documents 24 

were admitted into evidence and it was admitted that the 25 
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General Counsel’s 51 is the attachment to the spreadsheet 1 

that’s noted in General Counsel’s 48. 2 

A So 51 and 48? 3 

Q Right. 4 

A Okay.   5 

Q And so let’s start with, well let’s look at 51, and that 6 

first employee, Justin Abiqui. 7 

A Okay. 8 

Q Have you seen 51 before?  Look through it carefully. 9 

 MR. HIGH:  Your Honor, could I once again object.  This is 10 

well beyond direct.  This is supposed to be presentation of my 11 

case and this is well beyond my direct. 12 

 MR. GIANNOPOULOS:  And if I can say, Your Honor, Mr. High, 13 

when he asked questions of Mr. Jara, Mr. Jara was very specific 14 

as to what he said to these drivers, very specific and he 15 

opened the door into that and now, it’s clear that what he 16 

testified on direct --  17 

 JUDGE McCARRICK:  This is all a very general subject.  18 

This encompasses everything these consultants did and I’m going 19 

to permit it. 20 

 MR. HIGH:  Could I just have a continuing objection to all 21 

of this beyond my direct? 22 

 JUDGE McCARRICK:  Yeah, you may. 23 

Q Have you had a chance to look at 51? 24 

A Yeah, I’m looking through it, yeah. 25 
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Q Okay.  And it appears this is another guess or assessment, 1 

I’ll call it a guess, if that’s what you like to call it.  Did 2 

you create that? 3 

A Did I create the, the 51? 4 

Q Uh-huh. 5 

A Let me see here.  I didn’t create it.  It’s something 6 

that, again, our system that we use, I didn’t create it, it’s 7 

just a spreadsheet. 8 

Q Okay.  But at least that first, the first two pages, looks 9 

like the same or similar comments that you had in the previous 10 

--  11 

A Correct. 12 

 JUDGE McCARRICK:  You say it’s a spreadsheet that is it 13 

created by LRI? 14 

 WITNESS:  No, it’s just something that each individual 15 

consultant can use on, just to keep track of --  16 

 JUDGE McCARRICK:  Where does the software come from? 17 

 WITNESS:  Excel, Excel spreadsheet. 18 

Q How would the -- if you look to that, if you look to pages 19 

7 through 11 of 51, how does that come about? Who calculates 20 

that? 21 

A The consultant. 22 

Q And did you do any of those calculations? 23 

A I don’t know, I can’t remember if I did or not. 24 

Q Well you were up in Gallup, right? 25 
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A Yes. 1 

Q Would you have done the Gallup calculations? 2 

A Yeah, yeah, I would have. 3 

Q And then do you know who would have put them together into 4 

one document, all the different facility calculations? 5 

A I don’t recall, no I don’t, I don’t know if, if we did it, 6 

if the company, I’m not sure, don’t remember. 7 

Q And if you look at, if you look at General Counsel’s 48, 8 

and on the “To” line, it has your name there. 9 

A On the “To” line, oh yes, yes. 10 

Q Okay.  Now do you see any other consultants’ names on the 11 

e-mail? 12 

 JUDGE McCARRICK:  The document will speak for itself. 13 

 MR. GIANNOPOULOS:  Okay. 14 

Q This word, it says attachments, “Fast and furious,” had 15 

you heard any of the company officials use that term before, 16 

fast and furious? 17 

A No, no, no. 18 

Q And did you use this information that was conveyed to you 19 

in this e-mail for anything? 20 

A Did I use it for anything? 21 

Q Uh-huh. 22 

A Can you be more specific? 23 

Q Well to follow-up on your assessments or your guesses? 24 

A On this particular one?  No, I didn’t do anything to 25 
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follow-up because there is no names attached to it, so I 1 

wouldn’t know -- 2 

Q So where it says, “Pro-company driver petition in Gallup 3 

has 11 signatures,” you didn’t try to figure out who was on 4 

that and who wasn’t? 5 

A No, absolutely not. 6 

Q I’m going to show you, have you look at General Counsel’s 7 

63, if you would, please and let me know when you’re there. 8 

A Got it, I think, yeah, got it. 9 

Q The, go to the very bottom, the very bottom e-mail. 10 

A Okay. 11 

Q And it runs off to the next page. 12 

A Okay. 13 

Q So I mean, when I say the bottom, I meant the first page. 14 

A Okay. 15 

Q The e-mail starts out, it says, “New to the Teamster list, 16 

looks like they have been focusing on tank wagon drivers in 17 

Albuquerque,” and then there is a list of names, right?  Do you 18 

see that, the next page? 19 

A Yes. 20 

Q And your e-mails on here, Sjara@lrims.com, do you see 21 

that? 22 

 JUDGE McCARRICK:  Under cc? 23 

Q Under cc. 24 

A Yes. 25 
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Q If you weren’t overseeing the team of LRI consultants, why 1 

would you be the only consultant that they sent this e-mail to? 2 

 MR. HIGH:  Objection.  Lack of foundation. 3 

 JUDGE McCARRICK:  Overruled. 4 

 WITNESS:  Answer?  Is that what that means? 5 

 JUDGE McCARRICK:  Answer. 6 

 WITNESS:  Oh, okay. 7 

A ‘Cause then I can get in phone contact with everyone else. 8 

Q But I thought you said you weren’t the key person. 9 

A I’m not the key person, but I could get in contact with 10 

everyone else.  It was easier for one person to --  11 

 JUDGE McCARRICK:  I thought they were all acting 12 

independently? 13 

 WITNESS:  Yes, but, if they’re acting, if I’m going to get 14 

in, it’s easy for me to get in contact with someone, I can call 15 

them on their cell phone. 16 

Q And, in fact, you were acting as the key person, the point 17 

person, the person everyone went to, right? 18 

A No, no. 19 

Q Let’s move up to the top e-mail. 20 

A On that same page? 21 

Q Yeah. 22 

A 53? 23 

Q Pam Scott is forwarding you the e-mail that’s in the 24 

middle from Chris Proctor, do you see that? 25 
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A Yeah, yes. 1 

Q And she says, “See below, in case you did not get the list 2 

below yesterday, thank you, Pam.” 3 

A Okay. 4 

Q And there in that middle e-mail, it says, “We need to get 5 

this union letter to the LRI consultants asap to facilitate a 6 

number of one-on-one sessions before we disband the team.” 7 

A Okay. 8 

Q Now is it your testimony that these one-on-one sessions 9 

that were being facilitated were, again, impromptu, unorganized 10 

sessions when people happen to be coming off shift? 11 

A I can’t speak for the other locations because I wasn’t 12 

working those locations. I can only speak about Gallup because 13 

that’s where I was at. I don’t know if they were doing one-on-14 

one’s or what, you know, what they were doing at those 15 

locations, because I wasn’t there. 16 

Q But all of the one-on-ones in Gallup were the kind you 17 

testified earlier? 18 

A Correct. 19 

Q Just people happening to be coming off shift? 20 

A Correct.  Not off shift, it was during shift, just in 21 

between runs. 22 

Q In between runs.  And while you were doing your weekly 23 

assessments or guesses, what did you do the weekly? 24 

 MR. HIGH:  Objection.  Form. 25 
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Q Did you do your guesses weekly? 1 

 JUDGE McCARRICK:  That’s the question? 2 

 MR. GIANNOPOULOS:  Yes, that’s the question, I apologize. 3 

A Did I do them weekly? 4 

Q Uh-huh. 5 

A I probably did them daily so I wouldn’t forget. 6 

Q And did you?  Would you send them up to the company daily? 7 

A I’m sure I would.  I don’t know if I would send them 8 

daily, it might have been weekly, I don’t recall, but I know 9 

that I took, like I said, like the little notes that were 10 

written down, I did that so I wouldn’t forget.  I would imagine 11 

I did it as soon as it happened or within a few minutes. 12 

Q And while you were doing those, the other consultants were 13 

doing that too? 14 

A I can’t speak for what they were doing, again, because I 15 

wasn’t working out there. 16 

Q So you don’t know if they were doing their guesses? 17 

A I would imagine they were, but again, I can’t say with 18 

certainty because I wasn’t working there. 19 

Q Isn’t it true that they would send them to you? 20 

A I don’t know, I’d have to check that.  It’s possible. 21 

Q Let me have you turn to General Counsel’s 67.  Are you 22 

there? 23 

A Yes, I am. 24 

Q And let me have you go to that middle e-mail from David 25 
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Acosta to Pamela Scott and then SimonRJara@gmail.com. 1 

A Correct. 2 

Q And David Acosta was one of the consultants, right? 3 

A Correct. 4 

Q And at least he’s sending you his assessment, right? 5 

A Yes. 6 

Q And Mr. Acosta, he calls them an assessment? 7 

A Yep, that’s what --  8 

Q It’s for El Paso? 9 

A -- he called it. 10 

Q And that’s what you called it too, right? 11 

A That’s what I called it, but that’s not what we’re. I 12 

mean, they are guesses, there is never, never get a true 13 

assessment. 14 

 JUDGE McCARRICK:  So it’s just a coincidence that you both 15 

use the term assessment? 16 

 WITNESS:  It’s the terminology used amongst most 17 

consultants.  I mean, If I wrote the word guess on there, it 18 

would, it’s just the way you talk, I mean, it’s the way, it’s 19 

the lingo, it’s part of the lingo. 20 

Q So is it your testimony that the lingo uses the word 21 

assessment, but when you use the word assessment you really 22 

mean guess? 23 

A Yes. 24 

Q Is that because employers wouldn’t pay for a guess, but 25 
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they’d pay for an assessment? 1 

A No, just, it’s just the way it’s done in the industry. 2 

 MR. HIGH:  Your Honor, could we take a restroom break --  3 

 MR. GIANNOPOULOS:  Sure. 4 

 JUDGE McCARRICK:  Certainly.  Let’s go off the record. 5 

(Off the record) 6 

 JUDGE McCARRICK:  We’re back on the record. 7 

 MR. GIANNOPOULOS:  Thank you. 8 

CROSS-EXAMINATION CONTINUES 9 

Q BY MR. GIANNOPOULOS:  Mr. Jara, you testified, I believe, 10 

when Mr. High asked you about where you conducted your work and 11 

you said you conducted up in Gallup, right? 12 

A Correct. 13 

Q And not in Albuquerque? 14 

A Correct. 15 

Q Let me have you turn to General Counsel’s 116 and let me 16 

know when you’re there. 17 

A I’m here now. 18 

Q And that top e-mail is from Pamela Scott to 19 

Sjara@lrims.com, that’s you, correct? 20 

A Yes. 21 

Q And it says, “Here is the schedule for Albuquerque 22 

meetings.” 23 

A Okay. 24 

Q And then she’s attached a schedule to the Eric Burnham has 25 
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attached to his e-mail.  If you look at the next page, that’s 1 

the schedule. 2 

A Okay.  Okay. 3 

Q If you weren’t involved in Albuquerque, do you know why 4 

you’d be sent the Albuquerque schedule? 5 

A No, no, not at all. 6 

Q Did you attend that meeting in Albuquerque? 7 

A No, no, no. 8 

Q Did you attend any mandatory safety stand down meeting 9 

where the union was discussed? 10 

A At Albuquerque? 11 

Q Anywhere at Gallup? 12 

A They, yes, in Gallup. 13 

Q So during that same timeframe, isn’t it true that at all 14 

the facilities they had a mandatory safety stand down meeting? 15 

A I believe so. 16 

Q At all of the facilities, the consultants were present, 17 

with different consultants at those facilities? 18 

A I don’t know that they were present during the part of the 19 

company’s meeting. 20 

Q Uh-huh. 21 

A Like myself, I came in, you know, when they were done with 22 

their part of it, then they would bring me in. 23 

Q And when you say, “Their part of it,” what do you mean? 24 

A Well I believe they were talking safety, if I’m not 25 
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mistaken, and when they got done with their part of that 1 

meeting, then I would come in and they would introduce me again 2 

and let them know that I’m here to answer any questions. 3 

Q And was there a notice that went out in the Gallup 4 

facility that talked about the mandatory meeting? 5 

A I couldn’t tell you, I don’t remember that, it’s possible. 6 

Q The safety meeting was a way to get all the employees 7 

together, right? 8 

A Well obviously, if you’re gonna have a meeting for 9 

everyone, I would imagine they want them to be there. 10 

Q Especially mandatory meeting? 11 

A Yeah, if it’s mandatory, yeah, if it says mandatory, so... 12 

Q And then after that, they would introduce, they introduced 13 

you, correct? 14 

A Yes. 15 

Q And what did you tell them? 16 

A Again, the same thing as I talked before, that, you know, 17 

we’re here to answer any questions that they may have in 18 

regards to what’s going on right now with, with all the buzz 19 

out there and we’re here to answer questions. 20 

Q Okay.  And what’s the buzz? 21 

A The buzz is that the employees want to unionize. 22 

Q And at least with respect to the meeting that you attended 23 

in Gallup, that was part of this or at the end of this 24 

mandatory safety meeting, how long did your part of the meeting 25 
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last? 1 

A Gosh, it could have been anywhere from, depending, if I, 2 

if there were a lot of disruptive people or not, it could have 3 

been anywhere from five-to-twenty minutes. 4 

Q And would you take notes at these meetings?  Or did you 5 

take notes? 6 

A I don’t remember, I don’t remember. 7 

Q I mean, how could you do a guess, if people were asking 8 

questions, if you didn’t have notes? 9 

A Well I wasn’t, at that moment there, I wasn’t there to 10 

pick peoples’ brains or anything, I was there to give them 11 

information. 12 

Q I see.  But in the one-on-one meetings, you were there to 13 

pick peoples’ brains, right? 14 

A I wasn’t picking their brains, again, it was based on 15 

whatever they were telling me, I mean, if I’m talking to them 16 

and certain things come up in that conversation, that’s what I 17 

based it on. 18 

Q Well you said that at the group meetings you weren’t there 19 

to pick peoples’ brains? 20 

A Correct. 21 

Q When, at any time at Western, did you have meetings where 22 

you were there to pick their brains? 23 

A I mean, what I would consider picking brains, it is 24 

conversation, it’s conversation. 25 
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Q So at the group meetings, you weren’t there to have 1 

conversation with them? 2 

A No, I was there to give the education, do the educational 3 

process of it and, you know, again, talk about if they have 4 

questions or just talk about whatever random question might 5 

come up from any of the employees? 6 

Q And if they have questions, you would answer them? 7 

A To the best of my ability, yes. 8 

Q But you didn’t have any conversations with them? 9 

A Well I mean, if you, if they are asking you a question and 10 

we’re going back and forth and they are asking questions and 11 

I’m responding, then I would, if that’s a conversation, then 12 

that, you consider that a conversation. 13 

Q Let me have you turn to General Counsel’s 120.   14 

A Okay. 15 

Q In that top e-mail from Pam Scott to S Jara, that’s you, 16 

right? 17 

A Yes. 18 

Q And you know who Eric Burnham is, right? 19 

A I believe he’s the manager at -- 20 

Q Albuquerque? 21 

A I think, Albuquerque, I think it’s, yeah. 22 

Q And you received this top e-mail from Pam Scott, right? 23 

A Yes, I, yeah. 24 

Q And Eric Burnham has this e-mail below where Eric Burnham 25 
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is telling the Western officials that he had to break up a 1 

union argument between, and he listed a group of people.  Mr. 2 

Jara, if you had nothing to do with the Albuquerque facility, 3 

why is Pam Scott telling you about an Albuquerque incident 4 

involving the union? 5 

 MR. HIGH:  Objection.  Lack of foundation.  He can’t 6 

testify about what she’s doing. 7 

 MR. GIANNOPOULOS:  If he knows. 8 

Q Do you know why? 9 

A No, I don’t know why. 10 

Q If you weren’t the key person or the person overseeing the 11 

other LRI consultants, why would you care what’s going on in 12 

Albuquerque? 13 

A Some of the drivers listed here --  14 

Q Uh-huh. 15 

A -- picked up fuel or dropped off fuel, I don’t know what 16 

they were doing, but they came up to the Gallup location. 17 

Q Okay.  And so that’s why you would care? 18 

A Well if something’s going to happen again, if a fight or 19 

something happens, we gotta be aware of what’s going on. 20 

Q You wanted to be aware of that?  Interestingly, she 21 

doesn’t cc any of the consultants at the Albuquerque facility.  22 

Who was the consultant at Albuquerque? 23 

A There was a couple of them.  There was Scotty, Mr. Scott.  24 

There was one gentleman, I can’t recall his name, I, I don’t, 25 
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he was there very briefly, he was there maybe not even for a 1 

week.  And then there was another gentleman who came in after 2 

Scotty, who was Eddie, he’s got a different name, he has a 3 

really long name, but he goes by Eddie, you know, I can’t even 4 

recall his last name, he works as a consultant as well. 5 

Q And with respect to at least the names of the people in 6 

General Counsel’s 120, did you want to know the names of them 7 

so you could pick their brains when they come up to 8 

Albuquerque? 9 

A Not to pick their brains, just in case, you know, 10 

something happens.  I mean, if they’re gonna get into a fight, 11 

we need to know what to look out, you know, we need to keep a 12 

heads up, so none of that type of stuff goes on over there. 13 

 MR. GIANNOPOULOS:  If I could have one second, Your Honor. 14 

 JUDGE McCARRICK:  You may.   15 

(Long pause) 16 

Q Can we have you turn to General Counsel’s 113? 17 

A 113? 18 

Q Yes. 19 

A Okay, I’m there. 20 

Q And this e-mail, you tell Pam Scott that the drivers’ 21 

lounge in Gallup doesn’t have any running water in the sink. 22 

A Correct. 23 

Q And it would be “Nice, easy, quick fix to make the guys 24 

happy.” 25 
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A Correct. 1 

Q How did you know that the guys would be happy if the sink 2 

was fixed? 3 

A Because that’s where I was spending most of my time and 4 

when I had to use the restroom, it wasn’t working, it would 5 

make me very happy. 6 

Q But nobody, no one told you, none of the drivers told you, 7 

hey, it would be nice if they fixed the sink. 8 

A No, actually the one that told me, I remember this 9 

specifically, was a contractor, was a guy that wasn’t Western 10 

that said, “We have to come in here and we don’t have a 11 

restroom.”  So when I said the guys, it didn’t mean 12 

specifically the Western guys, it’s everybody, not only Western 13 

guys use that room. 14 

Q So you were having talks with the common carriers too 15 

about the union? 16 

A No, not with them, but they would, if asked the question 17 

as to whom I am and what I’m doing there, I would explain to 18 

them who I was. 19 

Q And what would you tell them? 20 

A The same thing I would tell anybody else, that, you know, 21 

I’m here to talk to the guys, if they have any questions, 22 

because there was guys who were former Western guys working as 23 

contractors. 24 

Q So you would tell the drivers that you’re there to talk to 25 
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the guys if they have any questions? 1 

A Correct. 2 

Q Did you tell them the subject matter?  I’m here to talk 3 

about what? 4 

A It was common knowledge.  They all knew about it. 5 

Q Okay.  They all knew who you were there? 6 

A No, no, they all knew what the issues were, I mean, they’d 7 

talk amongst themselves, they’d spend time together in that 8 

room. 9 

Q But how did they know what you were there for? 10 

A I have my computer set up, I’m walking into the room, 11 

putting literature on the tables, they pick it up, they read 12 

it, and then they ask me questions, just like the Western 13 

Refinery, Refining guys would ask me. 14 

Q Did you have any conversations with your fellow 15 

consultants about the anti-union or, I’m sorry, the pro-company 16 

petitions?  The anti-union/pro-company petitions? 17 

A No, not that I recall. 18 

Q But you knew they were going around, right? 19 

A I had heard that they were going around. 20 

Q Who did you hear it from? 21 

A The gentleman tried to show me and I told him, “I don’t 22 

want to see it, I don’t want to know nothing about it, that’s, 23 

that’s you guys.”  I remember that by a gentleman by the name 24 

of Phillip. 25 
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Q Phillip?  You don’t remember his name? 1 

A I don’t remember his last name. 2 

Q So then, let me have you turn to -- well before you do 3 

that, I believe you testified earlier that you were 4 

communicating with terminal managers as needed.  Do you 5 

remember that?  I believe Mr. High asked you some questions --  6 

A If I said it, yeah, then I, yeah. 7 

Q Were you communicating with terminal managers as needed? 8 

A With terminal, with the terminal manager being David at 9 

the office I was at, I mean, we shared the same office space. 10 

Q So you were focusing your communications on him, with him? 11 

A Yes. 12 

Q But you also --  13 

 MR. HIGH:  Your Honor, I think someone is at the door 14 

here, I’m not sure what they -- oh, okay -- 15 

Q You also communicated quite frequently with Ms. Pam Scott, 16 

right? 17 

A Yes. 18 

Q Let me have you look at General Counsel’s 117.  Are you 19 

there? 20 

A Yes. 21 

Q So that e-mail, the second e-mail, where it has the long 22 

paragraph in it --  23 

A Yes. 24 

Q -- the second to the last sentence in that long paragraph 25 
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says, “I have everyone’s summary reports and will be wrapping 1 

up my report in the next hour.”  Do you see that? 2 

A Yes. 3 

Q And what were those summary reports? 4 

A Just, it could have been, it could have been anything.  It 5 

could have been just an overall, an overall summary of what the 6 

talk is, what employees are saying to us and that, most likely, 7 

that’s, I would imagine that’s what it was, is what feedback 8 

we’re getting. 9 

Q And if you weren’t the key person or the person overseeing 10 

the other LRI consultants, why would you have everyone’s 11 

summary reports, why would they be sending them to you? 12 

A I think it just makes common sense, if they would, we 13 

would all send it in one packet as opposed, I mean one packet, 14 

when I say, one e-mail as opposed to a bunch of different ones 15 

from different people.  They, they were not in communication 16 

with --  17 

Q How did they chose you instead of say, oh Evelyn? 18 

A I’m the most outspoken one from day one, from the first 19 

meeting we had. 20 

Q Just your --  21 

A It’s who --  22 

Q -- vibrant personality? 23 

A I guess if that’s what you want to call it. 24 

Q Same question with respect to, “I will send you our 25 
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assessments in a few.”  Again, if you weren’t in charge or 1 

overseeing the other consultants, why would it be you sending 2 

all the assessments? 3 

A I chose to do it. 4 

Q And what were these assessments you were sending? 5 

A They were the guesses that we were making, based on our 6 

conversations with the employees. 7 

 MR. GIANNOPOULOS:  Your Honor, could I take five minutes 8 

just to look over my notes.  I think that’s all I have. 9 

 JUDGE McCARRICK:  Okay.  Off the record. 10 

(Off the record) 11 

 JUDGE McCARRICK:  Back on the record. 12 

CROSS-EXAMINATION CONTINUES 13 

Q BY MR. GIANNOPOULOS:  Yep.  Mr. Jara, who is Bill Herrera? 14 

A That’s the other consultant’s name, that’s the guy I 15 

couldn’t remember his name. 16 

 JUDGE McCARRICK:  In Albuquerque? 17 

 WITNESS:  In Albuquerque, yes. 18 

Q And was he there at the same time that you were there? 19 

 MR. HIGH:  Objection.  (inaudible) 20 

A I wasn’t in Albuquerque. 21 

Q I meant at Western, I’m sorry, was he at Western during 22 

the same time period that you were? 23 

A Yes, yes.  He came in very briefly.  I’m not sure how long 24 

he was there for. 25 
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Q Okay. 1 

 MR. GIANNOPOULOS:  And that’s all I have, Your Honor.  2 

Thank you. 3 

 JUDGE McCARRICK:  Redirect? 4 

 MR. HIGH:  No redirect. 5 

 JUDGE McCARRICK:  Alright.  Thank you very much, sir.  You 6 

are free to step down. 7 

 WITNESS:  Okay.  Thank you guys. 8 

(Witness excused) 9 

 JUDGE McCARRICK:  Let’s go off the record. 10 

(Off the record) 11 

 JUDGE McCARRICK:  You prepared to go? 12 

 MR. HIGH:  We’re ready to, Your Honor.  Respondent would 13 

call Evelyn Fragoso. 14 

 JUDGE McCARRICK:  Alright.  Very good.  Ma’am, if you’ll 15 

stand and raise your right hand. 16 

Whereupon, 17 

EVELYN DIAZ FRAGOSO 18 

having been duly sworn, was called as a witness herein, and was 19 

examined and testified as follows: 20 

 JUDGE McCARRICK:  Please be seated, ma’am.  And again, 21 

would you state your name for the record? 22 

 WITNESS:  It’s Evelyn Diaz Fragoso. 23 

 JUDGE McCARRICK:  And how do you spell your last name, 24 

ma’am? 25 
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 WITNESS:  It’s F as in Frank, r-a-g-o-s-o. 1 

 JUDGE McCARRICK:  Thank you.  Mr. High? 2 

 MR. HIGH:  Thank you, Your Honor. 3 

DIRECT EXAMINATION 4 

Q BY MR. HIGH:  Where are you employed, Ms. Fragoso? 5 

A With LRI. 6 

Q And what does LRI stand for? 7 

A Labor Relations Institute. 8 

Q And what do you do? 9 

A I’m a labor consultant. 10 

Q And what do you do, what are your duties as a consultant? 11 

A I go to different work sites and talk to workers about my 12 

experience with the union and answer any questions they may 13 

have and just pretty much talk to workers. 14 

Q Alright.  And how long have you been doing work as a 15 

consultant? 16 

A Its been about ten months. 17 

Q Alright.  And prior to becoming a consultant, what did you 18 

do? 19 

A I was a Teamster organizer. 20 

Q And where was that? 21 

A I was with the International, so it was just all over the 22 

country. 23 

Q Alright.  And tell me what experience did you have, well 24 

let me back up a little bit.  Have you received any training on 25 
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union organizing? 1 

A Yeah, we did conferences and we have conferences and 2 

classes and stuff like that about -- 3 

Q Did any of that training relate to what you could legally 4 

do or not do during a union organizing campaign? 5 

A Yes. 6 

Q And what type training was that? 7 

A Well, you know, what are your OPs, what you can and can’t 8 

say.  Pretty much what you can and can’t say to a worker. 9 

Q Alright.  And how many years did you spend with the 10 

Teamsters? 11 

A About four and a half years. 12 

Q And that was in California? 13 

A Yeah, California, all over the place.  California and --  14 

Q What do you mean all over the place? 15 

A Well they would send us to different states for different 16 

campaigns. 17 

Q Alright.  And what kind, what different states did you 18 

work in as an organizer? 19 

A I did Washington, Oregon, Idaho, Nevada, California. 20 

Q Alright. 21 

A I’d say pretty much the west coast. 22 

Q Right.  And when did you become a consultant with LRI? 23 

A It would be October. 24 

Q Of what year? 25 
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A Of 2011. 1 

Q Okay.  And did, at some point did you have an assignment 2 

as Western Refining? 3 

A Yes. 4 

Q Was that your very first assignment as a consultant? 5 

A It was my second. 6 

Q Second, okay.   7 

 JUDGE McCARRICK:  How long were you an organizer with the 8 

Teamsters, ma’am? 9 

 WITNESS:  Four and a half years. 10 

Q And do you recall the date you first had an assignment 11 

with Western Refining? 12 

A It was October, October 16th. 13 

Q Okay. 14 

A It was for, because I went for about two days. 15 

Q And that would be 2011? 16 

A Yes. 17 

Q Alright.  And how long did you stay? 18 

A The first time was for two days and then I went back the 19 

next week for about three weeks. 20 

Q Three weeks? 21 

A Three weeks straight, yeah. 22 

Q Alright.  And where did you spend your time? 23 

A In Bloomfield. 24 

Q And did you spend any time at any terminals other than 25 
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Bloomfield? 1 

A Then I came back in November to El Paso for about a week. 2 

Q Okay.  That would be at the El Paso terminal? 3 

A Yes. 4 

Q Okay.  Did you perform any of your consulting work at any 5 

location other than the Bloomfield terminal and the El Paso 6 

terminal? 7 

A No, that was it. 8 

Q Did you ever do anything in the Albuquerque terminal? 9 

A No. 10 

Q Okay.  And what did you do as a consultant, let’s talk 11 

about Bloomfield, what did you do at Bloomfield? 12 

A With Bloomfield, I had a couple of meetings with all of 13 

the guys.  There’s about 60 of them, so I had to break it down 14 

to ten guys in each meeting, workers.  And then I did a couple 15 

of ride alongs with some of the workers and just pretty much 16 

hang out at the facility, see if any of them had questions, I 17 

was there available to answer whatever questions they may have. 18 

Q What’s a ride along? 19 

A A ride along is when you jump in a truck with them and 20 

pretty much go see the work that they do. 21 

Q Okay.  And in the group meetings, what did you do in the 22 

group meetings? 23 

A What I did mostly is just explain the whole, the whole 24 

process of the campaign, the NLRB, their rules.  Since it was 25 
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my second one and I was doing it by myself, as a consultant, I 1 

just pretty much went over the basics of what a campaign, how 2 

long it takes, the NLRB and all those, all those rules. 3 

Q When you say the basics, tell me what it is you recall 4 

telling the drivers in Bloomfield during these group meetings, 5 

about the basics you call them? 6 

A Oh, that the NLRB requires about 30 percent to be on 7 

cards, to then put in a petition, what happens after a petition 8 

is filed, what happens in organizing campaign, you know, when 9 

the house calls at start, the things they may start hearing, 10 

what happens the day of the election, the NLRB election, who is 11 

there when they go vote, stuff like that, those basic things. 12 

Q And do you recall how many group meetings you held? 13 

A I’m sorry? 14 

Q Do you recall about how many group meetings that you held 15 

in Bloomfield? 16 

A I’d say maybe a total of, maybe a total of six meetings. 17 

Q Alright.  And did you show any videos during any of those 18 

meetings? 19 

A I showed one video, yes. 20 

Q And do you recall the subject matter of that video? 21 

A It was about the, the card that they, the cards that were 22 

going around, the authorization cards. 23 

Q Okay. 24 

A It was an LRI video. 25 
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Q Alright.  At any point did you talk with any of the 1 

drivers about collective bargaining and how that works? 2 

A Yeah. 3 

Q And do you recall what you explained to the drivers about 4 

collective bargaining? 5 

 MR. GIANNOPOULOS:  Objection, Your Honor.  Now I’m going 6 

to object to lack of foundation.  Let’s get some specific 7 

meetings as opposed to generalizations about all the meetings. 8 

 JUDGE McCARRICK:  Alright. 9 

Q Do you recall a meeting where you talked to the drivers 10 

about collective bargaining? 11 

A Yes. 12 

Q And do you recall when it was? 13 

A No. 14 

Q Do you recall about how many people were there? 15 

A One meeting, I would have had about six workers, another 16 

meeting I would have had ten workers. 17 

Q Okay.  And was there anything that you talked about in 18 

that meeting other than collective bargaining? 19 

A Like I said, when I would talk to them about the process 20 

itself, I would talk about collective bargaining. 21 

Q Okay.  And what, what do you recall explaining to the 22 

drivers in these meetings that you identified about collective 23 

bargaining? 24 

 MR. GIANNOPOULOS:  Same objection, Your Honor.  She’s had 25 
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two different meetings, let’s go first meeting, then second 1 

meeting. 2 

 JUDGE McCARRICK:  I agree. 3 

 MR. GIANNOPOULOS:  Also, I’d like some, at least some 4 

foundation as to the location in Bloomfield, where, and a 5 

little more specifics on the dates. 6 

 MR. HIGH:  Your Honor, he can get that on cross-7 

examination. 8 

 MR. GIANNOPOULOS:  No, Your Honor. 9 

 JUDGE McCARRICK:  No, no, no, on direct examination, 10 

foundation has to be laid. 11 

 MR. HIGH:  Alright. 12 

Q Where did you hold these group meetings, Ms. Fragoso? 13 

A In the Bloomfield office where the guys, where the workers 14 

park their trucks.  15 

Q Do you know what the room is called? 16 

A The conference room. 17 

Q Okay.  And it’s there at the Bloomfield terminal office? 18 

A Yes. 19 

Q Okay.  And were these, during the daytime, evening, or 20 

what time of day? 21 

A ‘Cause they all have different shifts, I would have one 22 

meeting in the morning around, I would say 5 or 6 in the 23 

morning and then I would have another one in the afternoon, it 24 

all depend on their shifts, maybe 4 to 5. 25 
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Q Okay.  Now in the first meeting where you’d talked about 1 

collective bargaining, do you recall if that was morning or 2 

evening? 3 

A Morning. 4 

Q Okay.  And do you recall about how many drivers were at 5 

that first meeting? 6 

A That one would be about six. 7 

Q Okay.  Did you cover any topic other than collective 8 

bargaining? 9 

A Well, like I said, I would go over the whole process of 10 

collecting the cards of all that, within that, I would talk 11 

about collective bargaining. 12 

Q Did you do that in every one of these group meetings? 13 

A Yes. 14 

Q You had the same topics? 15 

A Yes, yes. 16 

 JUDGE McCARRICK:  Well collective bargaining means 17 

generally to those in the industry and those who were 18 

practicing law, as the actual process of bargaining for a 19 

contract.  So what did you talk to these people about? 20 

 WITNESS:  So what I would talk about is, if the union was 21 

to win, then it goes into negotiations and what happens at that 22 

point, what the NLRB says, how, you know, both parties have to 23 

meet, but they don’t have to agree.  What is negotiated, how 24 

everything that they currently have is put on the table and 25 
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that’s what’s negotiated, from what they have at that point.  1 

That’s what I would explain to them. 2 

Q And how long would the explanation of the collective 3 

bargaining process take? 4 

A The collective bargaining itself process? 5 

Q Yes. 6 

A Not that long, not more than five minutes. 7 

Q Did you --  8 

A Most, most of these meetings, they could not pass an hour, 9 

because they had to go back to work. 10 

Q Okay.  At any time during these meetings, did you ever 11 

tell the drivers that, that bargaining would start from 12 

scratch? 13 

A No. 14 

Q And why wouldn’t you do that? 15 

A Because it’s common sense, and it’s what they bargain 16 

with, what the union bargains with is what they already have, I 17 

mean, does it start from zero, sorry, it doesn’t start from 18 

zero, from scratch. 19 

Q Alright.  At any of these, let’s talk about the first 20 

meeting. 21 

A Okay. 22 

Q This first meeting, did you ever tell the drivers that 23 

they could end up with less than what they have? 24 

A No.  What I tell them is, when it comes to negotiations 25 
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and during negotiations, you can get more, stay the same or you 1 

can get less.  But all this stuff is negotiated. 2 

Q Okay.  And did you have the same discussion in the second 3 

meeting you mentioned a minute ago? 4 

A Yes. 5 

Q Okay.  Now other than group meetings, did you have any 6 

one-on-one kind of meetings? 7 

A What I would do is, I did about three or four ride alongs 8 

with a couple of the drivers. 9 

Q Okay. 10 

A But that was, that was it. 11 

Q How long would a ride along take? 12 

A Depends.  If I was with a crude driver, it would take me a 13 

lot longer because they would actually have to go out to the 14 

well and get the oil out of there.  If it was with, I think 15 

it’s called a tank wagon, new driver where they would just go 16 

to the gas stations, that one would be a lot shorter.  So with 17 

the crude driver, it could take me, it could be a five hour 18 

drive, depending on how far they would have to go.   19 

Q And --  20 

A Otherwise it would be, I’m sorry, with the ones that just 21 

went to the gas station, it could be as short as just one hour, 22 

30 minutes. 23 

Q And during these ride alongs, would you talk to the 24 

driver? 25 
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A Yes. 1 

Q Do you recall any of the subject matters you talked to, 2 

with the drivers, during these ride alongs? 3 

A Yeah, mostly with --  4 

 JUDGE McCARRICK:  Do you recall any of the riders, the 5 

names of any of the riders, the drivers? 6 

 WITNESS:  I remember --  7 

 JUDGE McCARRICK:  You were the rider. 8 

 WITNESS:  I remember one name, I think it was, I think 9 

it’s Scott and --  10 

 JUDGE McCARRICK:  Do you recall any others? 11 

 WITNESS:  No, specific names, no. 12 

 JUDGE McCARRICK:  Okay.  Go ahead. 13 

A But we would talk about anything from hunting to deer, I 14 

mean to, because what I wanted to do was just get to know more 15 

about the industry and what it is that they do and the whole 16 

process.  But we would talk about anything.  The majority of 17 

the time, it didn’t even have to do with the union or what I 18 

was doing or any of that.  It would have to just, I wanted to 19 

get to know more about the industry. 20 

Q Alright.  Did, on any of these ride alongs, did the 21 

subject of the union ever come up? 22 

A With one guy, it did. 23 

Q Alright.  And what do you recall about that? 24 

A He used to work with Boeing, that used to have a union, 25 
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and he told me his experience with the union, that union, yeah. 1 

Q Do you remember that person’s name? 2 

A No.  He’s a crude driver, that’s all I remember. 3 

Q Alright.  In any of these group meetings or these ride 4 

alongs, as you called them, did you ever tell any of these 5 

drivers that selecting the union would be a futile effort? 6 

A No. 7 

 MR. HIGH:  We pass the witness, Your Honor. 8 

 JUDGE McCARRICK:  Cross-examination? 9 

 MR. GIANNOPOULOS:  I do.  I’m going to ask for about ten 10 

minutes, Judge? 11 

 JUDGE McCARRICK:  Alright.   12 

 MR. GIANNOPOULOS:  I’ll try to make it five. 13 

 JUDGE McCARRICK:  Alright.  So be back on at 3:00. 14 

(Off the record) 15 

 JUDGE McCARRICK:  Cross-examination? 16 

 MR. GIANNOPOULOS:  Thank you. 17 

CROSS-EXAMINATION 18 

Q BY MR. GIANNOPOULOS:  Good afternoon, Ms. Fragoso. 19 

A Good afternoon. 20 

Q My name is John Giannopoulos and I’m one of the attorneys 21 

for the government that’s prosecuting this case.  Let me ask 22 

you, before you came to testify today, did you review any 23 

documents that in any way refreshed your memory about the 24 

events to which you testified? 25 
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A Just some of the ones that were in evidence. 1 

Q Do you recall which ones? 2 

A It was an e-mail I think, yeah, it was an e-mail. 3 

Q And what was that e-mail? 4 

A It was just, I don’t remember what it was, it was just, it 5 

was an e-mail.  I don’t remember exactly what it said. 6 

Q So you reviewed --  7 

A It was an e-mail from me. 8 

Q From you? 9 

A Yeah. 10 

Q Do you remember to whom? 11 

A It was to probably Lynn. 12 

Q And what did you talk about in that e-mail? 13 

A That I don’t remember.  I didn’t read it, I just saw it, 14 

saw my name and said okay. 15 

Q When did you see this e-mail? 16 

A I’m sorry? 17 

Q When did you see this e-mail? 18 

A I saw it yesterday. 19 

Q You saw it yesterday, but you didn’t read it? 20 

A No. 21 

Q If you didn’t read it, how could it -- 22 

A Well because it --  23 

Q -- have refreshed your recollection about the events to 24 

which you testified? 25 
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A -- oh, I’m sorry, because I saw my name that was on it, 1 

show me the e-mail, I said okay, that’s my e-mail address. 2 

Q How about your testimony, did you discuss it with anybody? 3 

A No. 4 

Q Did you meet with anyone where your testimony was 5 

discussed? 6 

A No. 7 

Q Did you meet with the attorneys for Western? 8 

A Yes. 9 

Q Did you meet with Mr. Goode? 10 

A I met with the attorney. 11 

Q And was Mr. Goode present? 12 

A Yes. 13 

Q Who else was present? 14 

A That was it. 15 

Q And when did that occur? 16 

A Yesterday. 17 

Q Did you talk about your potential testimony with anybody 18 

from LRI? 19 

A No. 20 

Q Did you inform them that you were coming to testify? 21 

A They told me that, they are the ones that told me to come, 22 

I needed to come testify. 23 

Q And when did you find out about that? 24 

A That was this last weekend. 25 
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Q And are you an employee of LRI or are you a consultant to 1 

LRI?  How does that work? 2 

A I’m independent.  They are the ones that called me and 3 

asked me if I wanted to come do a job, but no, I’m independent 4 

from them. 5 

Q So with respect to this Western job, was this your, I 6 

think you said second -- 7 

A LRI. 8 

Q -- job with LRI last year.  Do you have your own company? 9 

A Yeah. 10 

Q And what’s your company called? 11 

A Well right now, I don’t have a tax ID with the company 12 

name, that kind of stuff.  Does that make sense?  No, right? 13 

Q Well I asked you if you had your own company and you said 14 

yes. 15 

A Well you’re supposed to have your own company because they 16 

send you a 1099, not a 10 -- I’m so sorry.  I don’t have my own 17 

company set up, no. 18 

Q Okay.  So you are the sole proprietor in essence?  You are 19 

a consultant on your own? 20 

A Yes. 21 

Q And you did work, you said in 2011? 22 

A Yes. 23 

Q And I believe you testified that you started working as a 24 

consultant in October? 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2089 

 

A Yes. 1 

Q And Western was your second job? 2 

A Yes. 3 

Q When was your first job? 4 

A It was at the beginning of October.  It was just, they 5 

sent me out for about two days to look at, you know, the 6 

process, what you do, like I was kind of like with, I was 7 

shadowing another consultant. 8 

Q Okay.  And you were paid for those two days? 9 

A Yes. 10 

Q And you were paid for the Western job? 11 

A Yes. 12 

Q And are you being paid to testify here today? 13 

A Yes. 14 

Q And do you know who is paying you? 15 

A LRI. 16 

Q Is it through Western or is LRI paying you out of their 17 

own pocket? 18 

A I believe it, well from what I know, I know LRI is paying 19 

me.  I don’t know if it’s from them or Western paid them. 20 

Q And when you were being paid when you worked at Western --  21 

A Uh-huh. 22 

Q -- how did that work, how did you bill yourself out?  Was 23 

it per day, was it per hour? 24 

A Well what I did was, so how would I bill it out?  I’m 25 
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sorry, can you repeat the question? 1 

Q Yeah, sure.  Were you paid by the hour, were you paid by 2 

the day? 3 

A By the day. 4 

Q And who would you send your bill to? 5 

A To LRI. 6 

Q And were there any contingencies involved with that? 7 

A I wouldn’t know. 8 

Q Okay.  So you were just paid flat rate? 9 

A Yeah. 10 

Q It didn’t matter whether the company, whether the union 11 

filed for an election or not? 12 

A Yeah, I was just paid per day. 13 

Q And the same is true with respect to your testimony today? 14 

A Right. 15 

Q How did you get here today? 16 

A I flew in. 17 

Q Right, but to the actual courtroom.  Did someone give you 18 

a ride, did you take a cab? 19 

A No, I drove myself in. 20 

Q Okay.  So did you, have you filed any LM20 reports with 21 

the Department of Labor? 22 

A I’m sorry, what? 23 

Q Have you filed any LM20 reports with the Department of 24 

Labor? 25 
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A No. 1 

Q Have you filed any reports with the Department of Labor? 2 

A No, I haven’t done that. 3 

Q In this company, I believe you were talking about 4 

potentially you had a company you were going, but you don’t 5 

have, had to do that? 6 

A Right, because that whole LM21s or whatever you asked, 7 

that thing --  8 

Q What’s the name of the company? 9 

A I haven’t come up with it yet. 10 

Q Okay.  So you’re brand new to this, pretty much? 11 

A Right. 12 

Q Mr. High asked you about some training you had with the 13 

Teamsters --  14 

A Uh-huh. 15 

Q -- and training in organizing.  Where did you work for the 16 

Teamsters? 17 

A I guess I was with the International, so they would send 18 

me, depending on where the campaigns were, to different states. 19 

Q Okay.  And how did it come about that you separated or you 20 

left the Teamsters? 21 

A Well at the Teamsters, towards the end of August, we had 22 

our differences, so I just --  23 

Q And what do you mean by your differences? 24 

A There was certain things I was looking at, I was seeing, 25 
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that I didn’t quite agree with, so then when I would either 1 

speak up about it or ask questions or question it, if it went 2 

against certain people, they weren’t very happy so when it came 3 

to renewing my contract, then they decided not to. 4 

Q The Teamsters decided not to renew it? 5 

A Decided, yeah. 6 

Q So they weren’t happy with the work you were doing? 7 

A They weren’t happy with the things I was saying about some 8 

of the things that were going on within the organization. 9 

Q Got it.  But you thought you were doing good work? 10 

A Yes. 11 

Q But you were not pleased that they did not renew your 12 

contract, right?  You were unhappy about that. 13 

A I had gotten to the point where it was, they were doing me 14 

a favor, the feeling that they were doing me a favor by not 15 

renewing my contract. 16 

Q Now Mr. High asked you some questions about some ride 17 

alongs, the ride alongs. 18 

A Uh-huh. 19 

Q And let me have you look at -- well, before I do that, 20 

again, how many ride alongs do you think you did? 21 

A I did, I think about three or four ride alongs. 22 

Q And the drivers were working while you were riding along 23 

with them? 24 

A Yes, uh-huh. 25 
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Q And so at some point they would go to the facility and 1 

unload -- 2 

A Uh-huh. 3 

Q -- their gas? 4 

 JUDGE McCARRICK:  I’m sorry, you have to answer yes or no 5 

ma’am. 6 

A Yes, yes. 7 

Q And during the time of the ride along, you would talk to 8 

them, right? 9 

A Right. 10 

Q And part of the subject matter you talked about is the 11 

union, correct? 12 

A No. 13 

Q You never talked to them about the union during the ride 14 

alongs? 15 

A During the ride alongs, like I said, I remember one 16 

specific guy that did bring up the union.  Other than that we 17 

would talk about anything but the union. 18 

Q So --  19 

A At the -- I’m sorry, at the scenery, deer hunting, just 20 

pretty much anything. 21 

Q So is it your testimony that you would get in the cab of 22 

the truck, you’d go for a ride, sometimes up to five hours --  23 

A Uh-huh. 24 

Q -- right?  But you would never bring up the subject --  25 
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A Yes. 1 

Q -- but you would never bring up the subject of the union? 2 

A Right.  Correct. 3 

Q But that’s why you were there, right, at the Western 4 

facility was to talk to these employees about the union, 5 

correct? 6 

A That was one of my reasons, yes. 7 

Q Well what was the other reason you were at the Western 8 

facility? 9 

A Well that was the reason, to talk to them about the union 10 

or sometimes when they would open up, they would just kind of 11 

vent to me and I would just listen to what the workers would 12 

tell me.   13 

Q But if there was no union drive at Western --  14 

A Uh-huh. 15 

Q Right? 16 

A Uh-huh. 17 

Q You would have no good reason to be there, correct? 18 

A Well there was an attempt to have a union drive, from what 19 

I understand, because the Teamsters’ truck would show up, I 20 

think they were at a point where they were handing out, there 21 

was literature that was being handed out by the union to some 22 

of the workers, so there was an intent or an attempt to have a 23 

union drive within there. 24 

Q So it is your testimony that there was an attempt to have 25 
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a union drive, correct? 1 

A Correct. 2 

Q But there wasn’t an active union drive? 3 

A Well they hadn’t filed the petition to organize.  I mean, 4 

because I know, in Bloomfield they weren’t as active as they 5 

were in other facilities. 6 

Q Well you worked for four years at Teamsters, right? 7 

A Uh-huh. 8 

 JUDGE McCARRICK:  Is that a yes? 9 

A Yes, I’m so sorry. 10 

Q You were an organizer, right? 11 

A Yes. 12 

Q You know what an organizing drive is, right? 13 

A Right. 14 

Q You know that an organizing drive does not start when the 15 

petition is filed, correct? 16 

A Right, correct, yes. 17 

Q In fact, there are numerous ways you can get recognition 18 

without having an NLRB election, correct? 19 

A Yes. 20 

Q So let me get back to this question.  You knew when you 21 

went to Western there was an active organizing drive going on 22 

correct? 23 

A Yes. 24 

Q And you knew that the Teamsters were the union or the 25 
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union organizer? 1 

A Yes. 2 

Q And when you, how did you get to Bloomfield? 3 

A I drove there? 4 

Q I’m asking you the question.  How did you get to 5 

Bloomfield? 6 

A I drove there. 7 

Q From where? 8 

A From Albuquerque. 9 

Q Okay.  When you got to Albuquerque, did you meet with any 10 

Western officials? 11 

A The first time I got here, yes. 12 

Q Okay.  Where did that meeting take place? 13 

A At the Albuquerque office. 14 

Q And who was present at that meeting? 15 

A I don’t remember everyone’s name, I know the consultants 16 

were there, I don’t remember the other gentleman that was there 17 

also.  But I know the consultants were there. 18 

Q Consultants were there and there was some management 19 

officials there? 20 

A Yes. 21 

Q From the company.  And what was discussed in that meeting? 22 

A Pretty much we talked about our experience as organizers, 23 

our experience with the Teamsters, that was pretty much what we 24 

talked about, what our experience was at, with the Teamsters, 25 
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with the organizing and what was going to happen once we went 1 

and started talking. 2 

Q And at that meeting, Simon Jara was there, correct? 3 

A Yes. 4 

Q And when you say, “Our experience with the Teamsters,” it 5 

was clear to everybody at that meeting that the company was 6 

facing a Teamster organizing drive, correct? 7 

A Yes. 8 

 MR. HIGH:  Objection.  Lack of foundation. 9 

 JUDGE McCARRICK:  Overruled. 10 

Q And, in fact, you knew that before you even got to that 11 

meeting, correct? 12 

A Let’s see, yes.  I’m not sure if, I didn’t, I’m not sure 13 

how much I knew before I got to the facility. 14 

Q But you knew there was an organizing drive? 15 

A Uh-huh. 16 

Q And you --  17 

 JUDGE McCARRICK:  Yes?  Is that --  18 

A Sorry, yes, yes. 19 

Q And you knew it was the Teamsters? 20 

A Yes. 21 

Q Because you worked for the Teamsters, right? 22 

A Yes. 23 

Q You could be considered an expert in Teamster organizing? 24 

A Yes. 25 
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Q Okay.  I mean, there’s no reason to call you if the pilots 1 

or if the pilots at America West or US Air are organizing, 2 

correct? 3 

A Correct. 4 

Q Okay.  What did the company tell you at that initial 5 

meeting that you recall? 6 

A They broke it down, just the different facilities, about 7 

how many workers were in each facility, the type of work that 8 

they did in each facility, that kind of stuff. 9 

Q Did they tell you who was organizing where? 10 

A No. 11 

Q Which facilities were strongest, which weren’t? 12 

A No. 13 

Q Did they tell you which employees were organizing where, 14 

at which facility? 15 

A No. 16 

Q And isn’t it true that Simon Jara made the decision as to 17 

which consultants would go to which facilities? 18 

A No, no, it wasn’t him that decided. 19 

Q Who made that decision? 20 

A I don’t know who made the decision, but it wasn’t, it 21 

wasn’t him that decided who should have gone where, who would 22 

have been the better person, that I remember. 23 

Q How did it come about that you got your car and drove to 24 

Bloomfield? 25 
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A Well once they broke down who was at what facility, like 1 

how many workers were at what facility or, yeah, they just 2 

decided who was going to go where.  I don’t know what it was 3 

based on. 4 

Q But who is they? 5 

A I’m assuming it was that, the manager guy that was there. 6 

Q Who told you to go to Bloomfield? 7 

A The manager guy that was there. 8 

 JUDGE McCARRICK:  At the meeting? 9 

 WITNESS:  Yes, at the meeting. 10 

Q And you were aware that the campaign had become heated, 11 

let’s say? 12 

A They had mentioned that in Albuquerque, it had gotten a 13 

little heated. 14 

Q And you, just from your experience with the Teamsters, had 15 

been involved in heated organizing drives, right? 16 

A Yes. 17 

Q Let me have you look at what’s been marked as General 18 

Counsel’s Exhibit 47.   19 

 JUDGE McCARRICK:  And they are all in that large stack and 20 

they’ve got numbered tabs on the right hand side.  It should be 21 

in, you know, one of, the lowest one at the bottom, the highest 22 

number at the top. 23 

 WITNESS:  Oh, okay. 24 

 JUDGE McCARRICK:  I’m sorry, number? 25 
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 MR. GIANNOPOULOS:  47. 1 

 JUDGE McCARRICK:  47, okay. 2 

A Okay.  Uh-huh. 3 

Q So this is an e-mail from you, correct, if you go to that, 4 

if you go to the second e-mail there? 5 

A Uh-huh. 6 

 JUDGE McCARRICK:  Yes? 7 

 WITNESS:  Yes. 8 

Q To Chris Proctor, Steve Curtright and Pamela Scott? 9 

A Yes. 10 

Q Now, do you know, sitting here today, who Chris Proctor 11 

is? 12 

A Yes. 13 

Q Who is he? 14 

A He’s the main manager, he’s the main manager guy for 15 

Western, isn’t he?  So no, I’m not a hundred percent sure. 16 

Q Did you know at the time who he was? 17 

A Yes. 18 

Q Was he in that first meeting that you talked about, that 19 

you first got to Albuquerque? 20 

A I’m not a hundred percent sure if he was there. 21 

Q Sitting here today, do you know who Steve C is? 22 

A I don’t remember him. 23 

Q At the time you sent this e-mail, did you know who he was? 24 

A Yes, at that time, yes. 25 
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Q And how about Pamela Scott? 1 

A Pamela Scott, yes, she was the HR lady. 2 

Q Your memory is kind of vague about what happened back in 3 

October, right? 4 

A Yeah, I’m sorry, yeah. 5 

Q Your memory is kind of vague about who’s who, correct? 6 

A ‘Cause I --  7 

Q My question is, your memory is kind of vague about who’s 8 

who -- 9 

A Yes. 10 

Q -- back in Albuquerque and your memory is kind of vague as 11 

to what was said and by whom back in October of 2011, correct? 12 

A Right. 13 

Q Okay.  Now how did it come about that you chose to do a 14 

ride along with Scott Murray? 15 

A With Scott, well, usually when I decided to do a ride 16 

along, it’s either because after one of my meetings they would 17 

stay behind and ask for questions or more information, and so 18 

then I would do a ride along with them, to kind of, you know, 19 

if you had any questions, that was the moment to ask.  A lot of 20 

the times they didn’t even have any questions about it anymore. 21 

Q I understand that’s your general practice, you said, 22 

“Usually you do that,” right? 23 

A Uh-huh. 24 

 JUDGE McCARRICK:  Yes? 25 
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A Yes. 1 

Q Yes.  That’s your general practice. 2 

A Yes. 3 

Q Of course now, this was the first, really the first real 4 

campaign you were involved with, right? 5 

A Correct. 6 

Q And at the time this happened, you didn’t have a general 7 

practice, correct? 8 

A Correct. 9 

Q So again, how did it come about that you had a ride along 10 

with Scott Murray? 11 

A It would either be they would invite me to do ride alongs 12 

--  13 

 JUDGE McCARRICK:  No, no ma’am.  The question is, do you 14 

remember how this specific ride along happened? 15 

A With Scott Murray, if he was the guy that was, see, I 16 

need, I don’t remember what position he did, if it was crude or 17 

-- 18 

Q Do you remember how it came about that you did a ride 19 

along with Scott Murray? 20 

A He probably asked me if I could do a ride along with him. 21 

 JUDGE McCARRICK:  Well, ma’am, probably isn’t going to cut 22 

it here.  And I don’t want you to, because I don’t want you to 23 

speculate. 24 

 WITNESS:  Okay. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2103 

 

 JUDGE McCARRICK:  Okay.  I don’t want you to guess.  It 1 

doesn’t help any of us here, so if you have a recollection of 2 

how it came about with this particular driver, tell us.  If you 3 

don’t, tell us you don’t know --  4 

 WITNESS:  Then no, I don’t know specifically how I’d say 5 

belong with Scott Wright [sic]. 6 

Q Okay.  But in any event, Scott Murray was the only worker 7 

wearing a Teamster lanyard during the group meetings you had 8 

with them, correct? 9 

A Uh-huh. 10 

Q Now let’s --  11 

 JUDGE McCARRICK:  Yes, ma’am? 12 

 WITNESS:  Yes. 13 

Q Let’s stop now and let’s go to that group meeting that you 14 

saw Scott Murray wearing a Teamster lanyard.  Where, where did 15 

that group meeting take place? 16 

A That was the ones in Bloomfield. 17 

Q And do you remember about when, in relationship to when 18 

you got there?  Early, late in your time up there? 19 

A I would say, not I would say, early. 20 

Q Okay.  And how did you know that he was the only one 21 

wearing a lanyard?  Did you make notes of that? 22 

A Well when he walked into the meeting, he was the only one 23 

wearing one. 24 

Q Okay.  And did you make a note of that? 25 
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A A mental note? 1 

Q Did you know his name? 2 

A At that point, no, at that moment, no. 3 

Q So there was a strange man wearing a Teamster lanyard, how 4 

did you know it was Scott Murray? 5 

A Because after the meeting he spoke to me. 6 

Q Scott Murray spoke to you? 7 

A Yes. 8 

Q Did you make any notes of that? 9 

A Yes. 10 

Q And were you keeping notes of the, of your campaign up at 11 

Western? 12 

A Yes. 13 

Q And where are those notes? 14 

A I don’t have them. 15 

 MR. GIANNOPOULOS:  Your Honor, I’d ask that they be 16 

produced. 17 

 JUDGE McCARRICK:  Do you know -- when you say you don’t 18 

have them, where are they? 19 

 WITNESS:  I mean, I wrote them down notes, paper, I mean -20 

-  21 

 JUDGE McCARRICK:  Uh-huh.  What did you do with the notes 22 

you wrote down? 23 

 WITNESS:  Oh, I threw them away. 24 

Q When did you throw them away? 25 
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A When the Western was over. 1 

Q Is that your general practice? 2 

A Well yes, I don’t tend to keep them, thinking ten months 3 

down the way I’m going to need them again. 4 

Q Were you keeping some sort of assessment or running 5 

account of who, which employees supported the union and which 6 

ones didn’t? 7 

A Well what I did was, I would kind of guess if they were 8 

supporters or not supporters, based on either stuff that they 9 

would tell me or stuff, like if they were to wear a “Vote No,” 10 

kind of button --  11 

Q Or stuff you would ask them? 12 

A No, not necessarily stuff that I would ask them, no.  It’s 13 

what they would tell me.  That if people told me, f-off or f-14 

off the union kind of stuff, I would make a note of that. 15 

Q So people would just come up to you without you talking to 16 

them and say f-off? 17 

A Yes. 18 

Q They would just walk up to you --  19 

A Oh yeah. 20 

Q -- and you not saying a word to them --  21 

A Yes. 22 

Q -- and they’d say f-off? 23 

A Yeah.  They’ll come up to you and say, I don’t know what 24 

you’re doing here, you’re wasting your time, and tell you to f-25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2106 

 

off, yeah. 1 

Q And that happened quite a bit at Bloomfield? 2 

A With Bloomfield, not that much. 3 

Q Where did it happen? 4 

A El Paso a little more. 5 

Q How did they know who you were? 6 

A By that time they knew that you are a consultant and -- 7 

 JUDGE McCARRICK:  Are you talking about El Paso? 8 

 WITNESS:  Yes, El Paso. 9 

A In El Paso, they already knew I was a consultant and so 10 

they would just tell me it was pointless for me to be there, 11 

some of the workers. 12 

Q So let’s go back to this discussion with Scott Murray. 13 

A Okay. 14 

Q This ride along.  Now how long did you ride with Mr. 15 

Murray? 16 

A With Mr. Murray, it was just, I think two hours. 17 

Q Two hours? 18 

A Two, three hours. 19 

Q And at this time, during the time that you talked to him, 20 

by the end of the day, he took his Teamster lanyard off, right? 21 

A Yes, but that wasn’t for the ride along, that was at that 22 

meeting, or by the end of the day, he took off his lanyard. 23 

 JUDGE McCARRICK:  I’m not sure I understand.   24 

 MR. GIANNOPOULOS:  I’m not sure I understand either.   25 
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Q When you were riding along with Scott Murray, was he 1 

wearing his Teamster lanyard? 2 

A Well in our group meeting, no.  In the ride along, he 3 

wasn’t.  In the group meeting he was.  Because here it says, he 4 

was the only one during our meeting that was riding and by the 5 

end of the day of the meeting he no longer had it.  So by the 6 

time we did the ride along, he didn’t have it anymore. 7 

Q He didn’t have it.  Do you remember that independently as 8 

you sit here today or just from the e-mail? 9 

A From the e-mail. 10 

Q Just from the e-mail.  So you don’t recollect what he was 11 

wearing during the ride along or what he wasn’t wearing? 12 

A Right.  Okay. 13 

A Correct, yes. 14 

Q And during this, this ride along with Mr. Murray, did you 15 

talk about the union? 16 

A For that, with that one, he just brought up the union’s 17 

like religion.  But other than that, no, we didn’t, I didn’t 18 

bring up any conversation about the union. 19 

Q You didn’t tell him who you were? 20 

A He already knew by that point who I was. 21 

Q And during the ride along, you never told him who you 22 

were? 23 

A No, he knew who I was by that point, because --  24 

Q That wasn’t my question ma’am. 25 
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 JUDGE McCARRICK:  Answer the question. 1 

Q During the ride along --  2 

A Yeah. 3 

Q -- did you ever tell Scott Murray who you were? 4 

A Yes. 5 

Q What did you tell him? 6 

A My name is Evelyn. 7 

Q Okay.  What else did you tell him? 8 

A That was it. 9 

Q I’m a stranger and I’m riding with you today? 10 

A No, I told him my name was Evelyn. 11 

Q Okay. 12 

A Or if I, he already knew that by then. 13 

Q I just want to know what you told him? 14 

A I told him my name was Evelyn and I’m jumping in the truck 15 

with you. 16 

Q And that’s it? 17 

A Yes. 18 

Q And then he just brought up to you the union is like a 19 

religion? 20 

A He had already attended one of the meetings before we went 21 

on a ride along, so he already knew who I was and what I was 22 

there, what I was about. 23 

Q He just brought it up on his own accord? 24 

A Yes. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2109 

 

Q Now how did you know that you had five active drivers 1 

handing out buttons and getting signatures for the petition? 2 

A Because they were actively doing it, because they would 3 

stand out there and hand out buttons to their co-workers. 4 

Q Okay.  What petition are we talking about? 5 

A There was a petition that the workers had gotten together 6 

and they were circulating. 7 

Q What did the petition say? 8 

A That I don’t know. 9 

Q You never saw it? 10 

A No. 11 

Q Isn’t it true that the LRI consultants were the middlemen 12 

between the company and the pro-company drivers with respect to 13 

the petition? 14 

A No. 15 

Q No?  You never saw that petition? 16 

A No. 17 

Q Never talk to any driver about the petition? 18 

A Well they asked me about the petition and because I was 19 

new and I wasn’t sure how that happened, all I knew is that 20 

they, it had started at one of the other facilities and one of 21 

the drivers had told someone in Bloomfield, so they came to me 22 

and said, what is this petition, what does it have to do with, 23 

how does it work?  And so I wasn’t so sure about the whole 24 

legalities of the petition, so when they would ask me about it, 25 
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all I would say is, you know, I know there are workers have 1 

gone together and got a petition going, and you have every 2 

right to sign it, from what I understand, because I, because I 3 

asked and that was about the extent of it. 4 

 JUDGE McCARRICK:  Who did you ask? 5 

 WITNESS:  I asked, I called LRI to see, you know, if this, 6 

what happens with this petition, I mean, what can be done with 7 

the petition. 8 

 JUDGE McCARRICK:  Do you know what kind of petition it 9 

was? 10 

 WITNESS:  It was a worker petition about getting the union 11 

out or making sure the union didn’t come in. 12 

Q And how did you know that was the petition if you never 13 

saw it? 14 

A Because that’s what the workers told me.  There was a 15 

petition going around, they wanted to know what it was about, 16 

you know, what happens if they sign it, that kind of questions. 17 

Q And at the very least, you saw five specific drivers 18 

collecting signatures for that petition, right? 19 

A No, there was five active guys and there was, they were 20 

the ones that were handing out the buttons and those same five 21 

guys would come to me and tell me hey, you know, this 22 

petition’s going, we have this many signatures and that was it.  23 

And it was these, you know, five guys that would do it. 24 

Q They would keep you updated on the number of signatures 25 
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that they would get? 1 

A They would update me, yeah. 2 

Q And then you would then tell the company what outcome, how 3 

many signatures they got, right? 4 

A Yeah. 5 

Q And is it your testimony that the drivers do come up to 6 

you on their own accord and tell you out of the goodness of 7 

their heart, how many signatures they have? 8 

A Yeah. 9 

Q You never told them, hey, keep me informed? 10 

A No.  No, because even with the buttons, the buttons 11 

weren’t even done before I even got to Bloomfield.  There was, 12 

they just starting doing it on their own and then they would 13 

come up to me and say, hey, you know, this is how many we have, 14 

or hey, you know, we’re handing out buttons to so and so and 15 

just, they would tell me. 16 

Q Let me have you, let me have you talk about those meetings 17 

now, again, that Mr. High asked you about. 18 

A Okay. 19 

Q So I’m done with the -- I think he asked you about these 20 

meetings where you discussed collective bargaining? 21 

A Uh-huh. 22 

Q And I believe you said there were two meetings, one had 23 

six people and one had ten? 24 

A Yes. 25 
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Q And did you have some sort of script with you when you 1 

were talking about the collective bargaining process? 2 

A When I would have the meetings, I would have an outline of 3 

the things to talk about, but not, not a script. 4 

Q And so do you have that outline?  Who --  5 

A It’s just, I just grabbed a piece of paper and wrote out 6 

an outline to remind myself of things to cover. 7 

Q And what did you put on that outline? 8 

A Just the intro, go over, you know, let them know who I am, 9 

go over the process and answer any questions. 10 

Q Okay.  So let’s go, go over the process.  What process? 11 

A The whole NLRB organizing process. 12 

Q And I believe that you testified that you would tell the 13 

drivers what the NLRB says about bargaining, right? 14 

A Yes. 15 

Q Well what does the NLRB say about bargaining? 16 

A Well it says that the way that the union wins is to 17 

negotiate and that by law, they have to negotiate, the company 18 

and the union has to negotiate, but that at no point does 19 

either party have to say yes or agree to anything that’s 20 

composed by the other one. 21 

Q And did you read any cases to come up with this? 22 

A No. 23 

Q So how do you know that’s what the NLRB says? 24 

A Because I, it’s in the NLRB documents, I mean, even when I 25 
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was an organizer. 1 

Q Well do you know which ones? 2 

A I know it is called the Act. 3 

Q Oh, okay. 4 

A Or it is called Act. 5 

Q Sure.  I have a copy of it right here.  And I’ll just 6 

bring it up to you and show it to you.  Why don’t you tell me, 7 

here it is, why don’t you tell me --  8 

 MR. HIGH:  Might I see it first, counsel? 9 

 MR. GIANNOPOULOS:  I’m sorry.  It’s just the Act, it says 10 

--  11 

 MR. HIGH:  It’s just the statute itself? 12 

 MR. GIANNOPOULOS:  Yeah.  National Labor --  13 

 MR. HIGH:  Oh, okay.  I thought it was maybe an acronym 14 

for something. 15 

Q If you want to scroll, this is a copy of the National 16 

Labor Relations Act. 17 

A Oh, sorry --  18 

Q Sure.  Maybe you can tell me where -- 19 

A Well there’s one that -- it has the -- because the one 20 

that I have doesn’t look like this, but there is one that talks 21 

about -- how do I, oh.  There’s one that talks about what 22 

happens when you go into negotiations. 23 

 JUDGE McCARRICK:  I’ll make a finding that that’s not 24 

contained in the Act. 25 
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 MR. GIANNOPOULOS:  Okay.  Thank you. 1 

 WITNESS:  Oh, but it is. 2 

Q Now you also went down to Gallup, right? 3 

A No. 4 

Q Not Gallup, I apologize, I meant El Paso? 5 

A Yeah, yes. 6 

Q And were you introduced to employees in El Paso? 7 

A Yes. 8 

Q And how were you introduced to them? 9 

A My name is Evelyn Fragoso, I’m from LRI. 10 

Q Was it a group meeting, was it a, you know, how did it 11 

come about that you were introduced to the employees? 12 

A I would stand out there as they would come in and, in 13 

front of the middle of the manager that was there, got them all 14 

together and said, “Hey, this Evelyn from LRI.” 15 

 JUDGE McCARRICK:  Who, when you say, out in the yard, in 16 

an office? 17 

 WITNESS:  I’d say it’s kind of like a warehouse that they 18 

have and that’s where he got them altogether and told them. 19 

Q That? 20 

A I was Evelyn from LRI and they, since there was someone 21 

that had already been there from LRI, so they knew what LRI 22 

was. 23 

Q And then, and then what happened with that, the rest of 24 

that meeting?  So you were there, they introduced you as Evelyn 25 
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from LRI? 1 

A I introduced myself, if I had, and I slip a note if they 2 

have any questions that I was going to be downstairs in their 3 

little break room and just to answer any questions they may 4 

have. 5 

Q And did you go down to the break room? 6 

A Yes. 7 

Q And what happened in the break room? 8 

A Besides drinking a lot of coffee, I just, they were pretty 9 

much actively on their route and when they came in to, back to 10 

clock in, there was a couple of guys that would ask me 11 

questions about the union or tell me I shouldn’t be there, but 12 

that was about it. 13 

Q Did you have any literature that you would hand out to 14 

them? 15 

A In El Paso? 16 

Q Uh-huh. 17 

A In El Paso, no. 18 

Q How about up in Gallup? 19 

A In Bloomfield, yes. 20 

Q Or Bloomfield, I’m sorry. 21 

A And I wouldn’t pass it out to them, I would just leave it 22 

on the table, because I was also in the break room there with 23 

them. 24 

Q Gotcha.  So you never had it with you when you would hand 25 
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it out to people? 1 

A Right.  I didn’t hand it out in any of my group meetings. 2 

Q And you never actively sought people out to talk to them 3 

about the union? 4 

A Correct, yes. 5 

Q And one-on-one sessions --  6 

A Uh-huh. 7 

Q -- you didn’t have any one-on-one sessions other than the 8 

ride alongs up in Bloomfield? 9 

A Correct. 10 

Q And you didn’t have any one-on-one sessions other than the 11 

ride alongs down in Gallup? 12 

A In El Paso. 13 

Q In El Paso, I’m sorry. 14 

A In El Paso I just had, I only had two ride alongs and that 15 

was it. 16 

Q And isn’t it true that at least at one time, one of the 17 

managers in El Paso dropped you off at a station where a driver 18 

was unloading? 19 

A Yes. 20 

Q And when he dropped you off, you started talking to that 21 

driver about the union, right? 22 

A No, because we were talking about the work that he was 23 

doing, since I already had the experience up in Bloomfield, so 24 

we just talked about, he kind of quizzed me what was going on 25 
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and then we jumped in the truck and then he started talking to 1 

me about some of the stuff that was going on there at that 2 

facility. 3 

Q How did it come about that you were dropped at the, at the 4 

gas station that driver was? 5 

A He was the closest one to us.  He was the closest one to 6 

the facility. 7 

Q I see, so --  8 

A The gas station was. 9 

Q -- someone in management made the decision that they 10 

needed to dispatch you and get you out with one of the drivers? 11 

A Well I wanted to go out.  I didn’t want to just sit down 12 

there at, in the lunchroom and so I said, I would like to do a 13 

ride along and so he looked to see who was the closest driver 14 

that was around there and that was the closest gas station 15 

where he was at. 16 

Q Okay.  And what was the purpose of the ride along you 17 

wanted to do? 18 

A The same thing, I like to get out and not be stuck there 19 

in the break room and just to know more about the industry and 20 

know more about the guys. 21 

Q Why did you want to know more about the industry? 22 

A I just like knowing more about it in case I go to another 23 

facility or another campaign that has to do with tank hauling. 24 

Q So you didn’t have anything to do with what you were hired 25 
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at Western? 1 

A Well I was there to, a lot of times the workers would open 2 

up and talk to me about some of the stuff that was going on at 3 

the facilities, but most of the time it was just to get to know 4 

the guys. 5 

Q And in fact, you needed to get to know them, needed to 6 

know their issues, right?  Because you were assessing whether 7 

they were supporters or not supporters, right? 8 

A Well I just wanted to get to know the issues, that way I 9 

can give the company a clear assessment of what was going on 10 

with the company. 11 

Q And one of your jobs was to do an assessment of which 12 

workers were supporters and which ones weren’t, correct? 13 

A It wasn’t necessarily an assessment, it was, you kind of 14 

would guess if they were, if they weren’t. 15 

Q And you went, you had a list of workers --  16 

A Uh-huh. 17 

Q -- at Bloomfield, correct? 18 

A Uh-huh. 19 

 JUDGE McCARRICK:  is that a yes? 20 

 WITNESS:  Yes. 21 

Q And you had a list of workers down in El Paso, right? 22 

A Yes. 23 

Q And you would do weekly guesses.  I’ll use the word guess 24 

if that’s what you like. 25 
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A Okay. 1 

Q As to who was a supporter and who wasn’t, right? 2 

A Yes. 3 

Q And you would send those off to who? 4 

A I would send them off to the manager. 5 

Q Of the facility? 6 

A It was the manager of the facility or the manager of the 7 

Western. 8 

Q Okay.  And you did that each week? 9 

A Yes. 10 

Q And wouldn’t you send them to Simon Jara also? 11 

A I think I would send them to all the consultants, also. 12 

Q And isn’t it true that Mr. Jara was the point person for 13 

the consultants at Western? 14 

A No, each one of us had our own facility.  We were the 15 

point person in our own facility. 16 

Q So you never got any centralized information from Mr. 17 

Jara? 18 

A Besides when I would call him, if I had a question about 19 

something, but no, we each were in charge of our own stations. 20 

 MR. GIANNOPOULOS:  If I can have a couple of minutes, Your 21 

Honor, I think that’s about all I have. 22 

 JUDGE McCARRICK:  Alright.  Off the record. 23 

(Off the record) 24 

 JUDGE McCARRICK:  Back on the record. 25 
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CROSS-EXAMINATION CONTINUES 1 

Q BY MR. GIANNOPOULOS:  Ms. Fragoso -- 2 

A Yes. 3 

Q -- how is it that you knew, on October 20th of 2011, that, 4 

at least up in Bloomfield --  5 

A Uh-huh. 6 

Q -- that you were close to having 70 percent anti-union? 7 

A By the buttons that they were wearing. 8 

Q You were just making note of who was wearing what? 9 

A Well when I would sit down in the break room, that’s where 10 

they come in to get their assignment, to get the list of where 11 

they have to go, and you could just see the amount of guys that 12 

were wearing the “No Union,” I don’t know if it was “No Union,” 13 

or “Vote No,” buttons that they had on. 14 

Q Okay.  Were you making a list of them? 15 

A At that time, no.  I was just, you would see, and I said 16 

about 70 percent were, weren’t. 17 

Q So how many, how many workers were there up in Bloomfield? 18 

A There was about 60 workers. 19 

Q Do you know what 70 percent of 60 is? 20 

A No. 21 

 JUDGE McCARRICK:  I think the point is ma’am, without some 22 

kind of notes and records, how could you, how could you even 23 

guess what 70 percent is -- 24 

 WITNESS:  Well I mean -- 25 
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 JUDGE McCARRICK:  of 60? 1 

 WITNESS:  -- they would, you would see them all come in 2 

and then you would, because they came in kind of like in little 3 

groups and you would see in one group of five, there was maybe 4 

one person that wasn’t and another little group that would come 5 

in --  6 

 JUDGE McCARRICK:  I understand that, but did you keep 7 

track of that with some kind, of with notes? 8 

 WITNESS:  Sometimes I would take written notes or the 9 

workers would come up to me and tell me hey, you know, so and 10 

so is wearing a button or someone else is not wearing a button 11 

or just telling me like that. 12 

Q So your testimony is the workers would come up of their 13 

own accord and just freely tell you what other people were 14 

wearing? 15 

A Yes, I mean, yes, sorry. 16 

Q And how did it come about that Warren told you that he was 17 

getting his wife to write up a petition and have eight guys 18 

sign it? 19 

A Is that also an e-mail? 20 

Q I’m just asking you how did it come about?  Do you 21 

remember Warren coming and telling you that he was having eight 22 

guys or he was having his wife write up a petition? 23 

A That, is he the guy from Montezuma?  Am I allowed to ask 24 

questions? 25 
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Q I’m just asking --  1 

 JUDGE McCARRICK:  He’s just asking of your own memory, 2 

ma’am, if you recall. 3 

A There was, there was one guy who was at a station that was 4 

far away.  That one has about six crude drivers and they wanted 5 

to get the petition up there and they couldn’t because no one 6 

goes up to, to Montezuma, if that’s, I think that’s the one, 7 

that no one comes up to Montezuma, so he called and asked what 8 

can be done and I said well, you know, I don’t know what they 9 

are doing or how this petition is going about, who got 10 

together, and then he said, “Well can my wife write up a 11 

petition,” and I said, “Sure, I don’t see why not.”  He was to 12 

get a petition written up by his wife. 13 

Q So it’s your testimony that there was a driver in 14 

Montezuma that wanted a petition --  15 

A He wanted to get a hold of the petition, yes. 16 

Q Why would he call you? 17 

A He called the manager that goes up to there, his name is 18 

Rusty. 19 

Q Okay. 20 

A And he’s the one that told him to talk to me about it. 21 

Q I see.  So the guy at Montezuma wanted to sign the pro-22 

company petition --  23 

A He wanted the petition, yes. 24 

Q He wanted the petition.  He asked Rusty --  25 
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A Yes. 1 

Q -- the company manager that he wanted to get a hold of the 2 

petition --  3 

A Uh-huh. 4 

Q -- and Rusty told him to talk to you? 5 

A Right. 6 

Q Got it.  Alright. 7 

 MR. GIANNOPOULOS:  Thank you, Your Honor.  That’s all I 8 

have. 9 

 JUDGE McCARRICK:  Did you have something else to say 10 

ma’am? 11 

 WITNESS:  Well yeah, because what happened is he wanted to 12 

get a hold of the petition and so, since we, I mean, it was 13 

just, you know, they were doing it on their own kind of stuff, 14 

it was, how did they get a petition up there and we had no 15 

other way, so he asked me if his wife could, could write one up 16 

for him. 17 

Q And you told him absolutely? 18 

A I said yeah, I mean, if she writes it up, I don’t see 19 

anything wrong with that. 20 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 21 

 JUDGE McCARRICK:  Okay.  Any redirect? 22 

 MR. HIGH:  No redirect, Your Honor. 23 

 MR. GIANNOPOULOS:  Alright ma’am, thank you very much.  24 

Please step down. 25 
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 WITNESS:  Uh-huh. 1 

(Witness excused) 2 

 JUDGE McCARRICK:  Let’s go off the record. 3 

(Off the record) 4 

 JUDGE McCARRICK:  Let’s go on the record, Steve.  Who do 5 

you call as your next witness? 6 

 MR. HIGH:  Respondent will call Mr. William Scott. 7 

 JUDGE McCARRICK:  Mr. Scott, if you’ll stand and raise 8 

your right hand. 9 

Whereupon, 10 

WILLIAM SCOTT 11 

having been duly sworn, was called as a witness herein, and was 12 

examined and testified as follows: 13 

 JUDGE McCARRICK:  Please be seated, sir.  Would you state 14 

your name for the record, sir? 15 

 WITNESS:  William E. Scott, Sr. 16 

 JUDGE McCARRICK:  Scott with two t’s? 17 

 WITNESS:  Yes. 18 

 JUDGE McCARRICK:  Mr. High. 19 

 MR. HIGH:  Thank you, Your Honor. 20 

DIRECT EXAMINATION 21 

Q BY MR. HIGH:  Where are you employed, Mr. Scott? 22 

A I’m self-employed. 23 

Q Do you have a name of a company or something? 24 

A Scott Labor Consulting. 25 
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Q And what kind of business is that?  What consulting do you 1 

do? 2 

A I am referred to as a persuader. 3 

Q And tell me what it is you do as a persuader. 4 

A I go out and work with companies in a number of ways.  One 5 

of the things I do is train front line supervisors and managers 6 

in relationships with employees.  If the company is having 7 

problems or feel they are having problems with union’s trying 8 

to talk with their employees, they’ll call in to talk to 9 

employees, which I do. 10 

Q And how long have you been in this consulting business? 11 

A About 15 years. 12 

Q And prior to being in the consulting business, what did 13 

you do? 14 

A I was in organizer labor, as an organizer. 15 

Q With which union? 16 

A I represented the Teamsters, the Auto Workers, the 17 

Chemical Workers and District 65 of UAW.  And I assisted many 18 

other unions. 19 

Q Alright.  And how many years were you in union organizing? 20 

A Well over 20. 21 

Q And you remember the year you became a consultant? 22 

A I believe the year was 1991 or 92. 23 

Q Okay. 24 

A And you’ve been in the consulting business since that 25 
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date? 1 

A I have. 2 

Q Alright.  Now have you had any training of any kind with 3 

respect to training of any kind with respect to the consulting 4 

work that you do? 5 

A No. 6 

Q Was it on-the-job training or had, how did you learn to be 7 

the consultant? 8 

A Using the knowledge that I have, I was able to work 9 

through other companies and I work on my own, but there is two 10 

companies in particular, the Labor Relations Institute in 11 

Broken Arrow, Oklahoma and a company called Projections out of 12 

Atlanta, Georgia. 13 

Q Okay.  And you do, what do you do with those two 14 

companies? 15 

A They call me up and use me as a consultant in various 16 

places and with various companies throughout the United States. 17 

Q Alright.  And are you familiar with what you can and 18 

cannot do? 19 

A I am. 20 

Q What, when you’re doing the consulting? 21 

A I am. 22 

Q And how did you acquire that knowledge? 23 

A I acquired that knowledge through organized labor in going 24 

through many, many hearings and charges while representing 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2127 

 

them. 1 

Q Alright.  Have you testified in an NLRB proceeding before? 2 

A I have. 3 

Q Okay.  And did their come a time where you did some work 4 

for Western Refining? 5 

A There did. 6 

Q And do you remember that was? 7 

A Yes, October the 16th, 2012, around 8 

 JUDGE McCARRICK:  Of 2012, sir? 9 

 WITNESS:  I mean, excuse me, 2011, I’m wrong. 10 

Q Okay.  And how many days were you, did you do work for 11 

Western Refining? 12 

A I started around 12:30 or so on that date and I worked the 13 

17th, the 18th and I left on the 19th about 2:00 o’clock in the 14 

afternoon, I had a flight. 15 

Q And was this through one of these two companies that you 16 

told us about earlier? 17 

A It was through Labor Relations Institute, LRI. 18 

Q Okay.  And did you work at a -- what location did you work 19 

at when you was doing work for Western Refining? 20 

A Albuquerque only. 21 

Q Now is that the Albuquerque terminal? 22 

A Yes. 23 

Q Alright.  You understand they have terminals elsewhere? 24 

A I was told they do, I’ve never seen them. 25 
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Q Okay.  All the work that you did as a consultant was, for 1 

Western, was at the Albuquerque terminal? 2 

A It was at the terminal and down where the trucks fill up 3 

with gas, which is a couple of blocks down the street from that 4 

terminal. 5 

Q Okay.  Now when you were here for the days that you 6 

indicated, what was it you would do?  Tell us what you did 7 

during that time period. 8 

A Well I had meetings, set up by the company, where I spoke 9 

to the workforce, whoever they brought in.  I think they 10 

brought them in in crews, but I’m not sure how they did it and 11 

there was usually 12-to-15 or so people in each meeting and I 12 

believe I had four such meetings. 13 

Q Four and these were --  14 

A Three or four. 15 

Q -- these were group meetings? 16 

A That is correct. 17 

Q Okay.  And where was it that these meetings were held? 18 

A At that terminal. 19 

Q Now which one of the terminals? 20 

A Albuquerque. 21 

Q But it was the office or the rack? 22 

A Well it was in the same building that the office is in.  23 

The offices were on the second floor and I believe some on the 24 

first floor, but they have a meeting area in that building and 25 
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that’s where I met the workers. 1 

Q Alright.  And you said you were at three or four of these 2 

group meetings? 3 

A Yes sir. 4 

Q And what would occur, what would you do during these group 5 

meetings?  Let’s start with the first one that you can 6 

remember. 7 

A I would tell them my history, where I came from, what I’ve 8 

done in my life and then I would tell them that I was not there 9 

to solve any grievances or problems, I was just simply there, 10 

bringing them information that I knew on organized labor. 11 

Q Alright.  Did you have any material to pass out or show 12 

any vides or anything like that? 13 

A I did not. 14 

Q So yours were all just talking? 15 

A That is correct. 16 

Q Okay.  And how long would these, let’s, how long, the 17 

first meeting that you can recall, how long did it last? 18 

A Somewhere around 40 or 45 minutes. 19 

Q Alright.  How about the other two or three meetings? 20 

A Forty-to-45 minutes. 21 

Q So they are all about the same length? 22 

A They were. 23 

Q Okay.  Now you said you left on October the 19th? 24 

A That is correct. 25 
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Q Did you do any work for Western Refining after October the 1 

19th? 2 

A I did not. 3 

Q Did you do any work for Western Refining prior to October 4 

16th of 2011? 5 

A I did not. 6 

Q So you were not doing any work for Western Refining in 7 

September of 2011? 8 

A Didn’t even know they existed. 9 

Q Okay.  And you didn’t do any work for Western Refining at 10 

Gallup, New Mexico? 11 

A I did not.  Never been there. 12 

Q Now do you recall any of the topics that you talked about 13 

in these meetings?  You said you’d tell them your personal 14 

experience.  Did you talk about any topics other than your 15 

personal experiences? 16 

A Yes.  What I did, and always do in any meeting with any 17 

company, I --  18 

Q Well let me stop you there a minute.  I want you to tell 19 

me what you recall saying in the meetings that you held with 20 

the Western Refining drivers in Albuquerque. 21 

A I’ll do that. 22 

Q Okay. 23 

A I told them that I was there to share my knowledge and my 24 

experiences, that I was not there to solve any grievances or 25 
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make any promises, I was simply there to bring them my 1 

knowledge and share my experiences with them and I did so.  And 2 

basically what I said to them was that, if they brought a union 3 

in and the union was voted in, that everything goes on the 4 

table, all wages, hours and working conditions, all benefits 5 

and it goes on the table.  And I said to them, in negotiations, 6 

it can go, you can gain, you can lose and you might break even.  7 

You can gain holidays, you can lose holidays.  You can gain on 8 

your insurance, you could lose on your insurance.  You might 9 

gain on your retirement, you might lose on your retirement.  10 

And I went through all the benefit scenarios in that fashion. 11 

Q Alright.  Did you talk about anything other than 12 

collective bargaining? 13 

A I did. 14 

Q What else? 15 

A I talked about strikes. 16 

Q Alright.  And what did you tell them about strikes? 17 

A I told them that a strike is the only power that the union 18 

has in my opinion.  That if a union cannot get the contract 19 

they were looking for, at the negotiating table, they had the 20 

power to call the workers down and vote for or against 21 

striking, if they so desired it.  And if they struck, that, and 22 

it was an economic strike, that workers could be replaced 23 

permanently if they were economic strikers.  And the company 24 

would give those strikers notice, due notice and then they 25 
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could permanently replace them.  If they permanently replaced 1 

them and later on the strike ended, the worker’s job who was 2 

replaced permanently would not necessarily get his job back.  3 

If there was openings that the company had not filled, then 4 

there would be a preferential hiring list and the employees 5 

would be called back, not at preferential hiring list. 6 

Q And you explained this during these meetings? 7 

A I did.   8 

Q Okay.  At any point during, well let me back up.  Other 9 

than the group meetings, did you have any one-on-one 10 

discussions with drivers? 11 

A I told them that I would be out in the yard and if they 12 

had questions, if they didn’t feel comfortable asking or if 13 

they had comments they desired to make, they could catch me out 14 

there and make them one-on-one. 15 

Q Did anybody take you up on that? 16 

A There was a few that did. 17 

Q Alright.  Do you recall the names of any of those drivers? 18 

A I do not. 19 

Q Okay.  Do you recall any questions that they asked you? 20 

A There was one question that an employee asked me about my 21 

working as a persuader and said he had pulled it up online and 22 

saw that I had made X number of dollars per day and he showed 23 

it to me on a computer and I told him yes, but it’s been seven 24 

or eight years ago.  Between my coming to Albuquerque and my 25 
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working previously was about seven or eight years.  I don’t 1 

remember the exact date, but I did file the papers required y 2 

the federal government. 3 

Q Alright.  And what did you do during that time period? 4 

A Nothing. 5 

Q And why not? 6 

A Because I had open heart surgery and had to go on 7 

disability.  8 

Q Okay. 9 

A With Social Security. 10 

Q And did you explain that to this driver? 11 

A I did and I also explained to him that my retirement plan 12 

went belly up and ERISA, which is a federal agency, took it 13 

over because it was 40 percent or more underfunded.  And as a 14 

result of that, I got about five and a half percent of what I 15 

should have gotten.  It was my understanding that I would have 16 

gotten a hundred dollars per month for each year of service.  I 17 

did not get that and my book went back 27 years, which means I 18 

would have been given $2,700 per month, but the agency that 19 

handles it now, for the federal government, ended up with me 20 

getting $153.82 a month and that’s what I get. 21 

Q And you explained this to the --  22 

A I did. 23 

Q And what pension was that from? 24 

A What? 25 
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Q Who, whose pension was that, where, who, who was the 1 

provider of that pension?  Where was it from? 2 

A Well, there’s a company, I believe they’re called E.L. 3 

Fischer or something like that, that writes the checks, but 4 

District 65 of the UAW was the pension plan.  It’s called D65 5 

Pension Plan that the federal government took over. 6 

Q So that was a union pension plan? 7 

A It was. 8 

Q Okay.  And this was a discussion that, there, which you 9 

explained that to this driver? 10 

A That driver plus I explained in the meetings. 11 

Q Alright.  Any other one-on-one type conversations you 12 

recall with any of the drivers here in Albuquerque? 13 

A I had one driver that I talked with that saw my rating and 14 

saw that I was a Mason, said he was a Mason, and he and I 15 

talked Masonic Order. 16 

Q Alright.  Nothing about the union -- 17 

A No sir. 18 

Q Okay.  Alright.  At any time during these one-on-one 19 

discussions or any of the group meetings, did you ever speak 20 

words to the affect that if the union, if the employees 21 

selected the union, they would get fired? 22 

A No sir.  The only time I talked about anyone losing their 23 

job would be in an economic strike situation and the company 24 

hired permanent replacement people. 25 
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Q That’s what you just explained a moment ago? 1 

A Yes. 2 

Q Okay.   3 

A The only time that I would ever talk with anybody, I would 4 

always say that. 5 

Q Alright.  At any time during either these one-on-one 6 

discussions or these group meetings, did you ever speak words 7 

to the drivers that if the union came in, they would lose their 8 

medical or other benefits? 9 

A I never said that and have never said that in my life.  10 

What I said to them is at the negotiating table, if the union 11 

comes in, that everything goes on the table and you can lose 12 

anything that you now have or you could gain or you could break 13 

even. 14 

Q Now at any of these meetings, one-on-one or in the group, 15 

did you ever speak any words to the affect that if the union 16 

got in, there would be lengthy litigation? 17 

A I told them that in the organizing process, that the union 18 

and the company, both had the right to file charges, if they 19 

felt something was done wrong, with the National Labor 20 

Relations Board and then those charges would be investigated by 21 

the National Labor Relations Board and if they found merit to 22 

it, that there could be litigation. 23 

Q Okay.  Anything other than that that you recall telling --  24 

A No. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2136 

 

Q At any of these meetings, either one-on-one or group, did 1 

you ever speak words to the drivers that it would be futile for 2 

them to try to bring the union in? 3 

A No, I did not. 4 

Q Now in any of these group meetings that you told us about, 5 

did any of them get heated? 6 

A There was one meeting, no, two meetings, where there was 7 

two or three people who constantly wanted to interrupt me, did 8 

not want me to speak to everybody else, didn’t want me to be 9 

heard by everybody else and they were very loudly interrupting 10 

me. 11 

Q Would you say they were aggressive? 12 

A I would say they were very aggressive. 13 

Q And what were they doing to interrupt you? 14 

A Just stopping me and asking questions or pointing things 15 

out that they felt were beneficial to the other drivers, if the 16 

union came in.  Would not let me finish talking and I told them 17 

in the beginning that at the end, I would be glad to ask [sic] 18 

questions, please do not interrupt me, but in several meetings 19 

I was interrupted. 20 

Q And how was that meeting concluded? 21 

A I asked them again, when they started interrupting me, 22 

wait until I finish and I’ll be glad to ask [sic] questions, 23 

that I would give them the same courtesy that I was asking for. 24 

Q Did they ever let you talk? 25 
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A Some, but deliberately and aggressively interrupted me. 1 

Q Now in any of these one-on-ones or meetings, did you ever 2 

tell the drivers or promise them benefits or more wages if they 3 

would not support the union? 4 

A I did not. 5 

Q Did you --  6 

A Although, I did tell them that if the union petitioned for 7 

an election, that all wages and benefits would be frozen until 8 

the election process was over. 9 

Q Okay.  At any time during any of these one-on-ones or 10 

group meetings, did you ever ask any of the people if they were 11 

for or against the union? 12 

A Never have and never will. 13 

Q Alright.  At any time while you were at the Albuquerque 14 

terminal, did you ever ask any driver to sign an anti-union 15 

petition? 16 

A Certainly not. 17 

Q At any point while you were at the Albuquerque terminal, 18 

did you ever ask any driver what their problems were? 19 

A I did not and I would say to a driver and the group of 20 

people, depending on who I was talking to, is, in my opinion, 21 

it’s illegal for me to ask you what your problems are.  I’m 22 

here, if you’ve got questions or statements, you can tell me, 23 

if you feel like you want to.  I cannot ask you, I’m here to 24 

listen. 25 
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Q At any time when you were at the Albuquerque terminal, did 1 

you ever tell a driver to tell you what his problems were and 2 

that you would fix whatever it was that was bothering him? 3 

A No and I’ve never had that power.  Companies hire me, they 4 

certainly don’t give me that power. 5 

Q Do you recall the names of any of the drivers at the 6 

Albuquerque terminal? 7 

A No, I do not. 8 

Q Okay.  So if I ask you about a Gus Gonzalez, that wouldn’t 9 

mean anything to you? 10 

A The name rings a bell, but it doesn’t truly mean anything.  11 

I believe I can picture him in my mind’s eye, but to say I 12 

remember him, I do not. 13 

Q Okay.  And let me just ask, did you ever ask him or make a 14 

statement to him that you were preparing an anti-union petition 15 

for drivers to sign? 16 

A No sir, never did, never have and never will. 17 

Q To your knowledge, was any anti-union petitions being 18 

circulated at the Albuquerque terminal? 19 

A No sir.  Never came to my attention. 20 

Q Alright. 21 

 MR. HIGH:  We’ll pass the witness, Your Honor. 22 

 JUDGE McCARRICK:  Cross? 23 

 MR. GIANNOPOULOS:  A couple of minutes, sir. 24 

 JUDGE McCARRICK:  Off the record. 25 
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(Off the record) 1 

 JUDGE McCARRICK:  Mr. Giannopoulos? 2 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 3 

CROSS-EXAMINATION 4 

Q BY MR. GIANNOPOULOS:  Good afternoon, Mr. Scott. 5 

A Good afternoon, sir. 6 

Q My name is John Giannopoulos.  I’m one of the attorneys 7 

for the government in this case that’s prosecuting this matter.   8 

A Yes sir. 9 

Q Let me ask you, before you came to testify today, did you 10 

discuss your potential testimony with anybody? 11 

A I discussed the testimony with the attorney that’s sitting 12 

right over there. 13 

Q And when did that occur? 14 

A Yesterday. 15 

Q And who was present? 16 

A I beg your pardon? 17 

Q I’m sorry, who was present in that -- 18 

A Me and the attorney. 19 

Q Anybody else? 20 

A No sir. 21 

Q Was Mr. Goode there? 22 

A Oh, he came in later. 23 

Q Anybody else present? 24 

A No sir. 25 
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Q And did you -- 1 

 MR. GIANNOPOULOS:  Can we go off the record a second, Your 2 

Honor. 3 

 WITNESS:  Excuse me, go ahead. 4 

Q I may have some cough drops if that -- 5 

A I’ll be glad to have one if you do. 6 

 MR. GIANNOPOULOS:  Yeah, let’s go off for just one second. 7 

 JUDGE McCARRICK:  Off the record. 8 

(Off the record) 9 

Q Did you review any documents before you came to testify 10 

today that in any way refreshed your memory about the events to 11 

which you just testified? 12 

A No sir.  I was shown, I believe the charges, was the only 13 

thing that I was shown by the attorney. 14 

Q The charges involving this case? 15 

A That is correct. 16 

Q Anything else? 17 

A I did not read them, I simply was shown them. 18 

Q Okay.  Is there anything else that you were --  19 

A Not that I can remember, no sir. 20 

Q And how long, again, have you been a persuader? 21 

A I believe since 1991 or 1992, with a break for about six 22 

years. 23 

Q Okay.  And how was it that you get your assignments, your 24 

jobs? 25 
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A Well I have a web page and I’ve had people call me and 1 

talk with me and hire me through that web page.  I also work 2 

with two companies that I mentioned a while ago with the 3 

attorney and I get calls from them and I’ve done videos for 4 

both companies. 5 

Q And you would agree with me, would you not, that your 6 

reputation in the industry is important to get future clients? 7 

A It is. 8 

Q And so if you were found to have engaged unfair labor 9 

practices, that would adversely affect your reputation? 10 

A It would. 11 

Q Okay.  And I believe you told Mr. High in his questioning 12 

that you had testified at NLRB hearings? 13 

A I have. 14 

Q Do you remember the cases? 15 

A I do not, but I know through the 70’s, late 60’s, 70’s and 16 

up into the middle 80’s. 17 

 JUDGE McCARRICK:  Were you testifying on behalf of the 18 

unions you represented? 19 

 WITNESS:  Beg your pardon? 20 

 JUDGE McCARRICK:  Were you testifying on behalf of the 21 

unions you represented? 22 

 WITNESS:  At that time, I was testifying on behalf of the 23 

unions that I represented. 24 

Q Have you ever testified in an NLRB hearing in your role as 25 
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a persuader? 1 

A I have not. 2 

Q Okay.  Is this the first time? 3 

A It is. 4 

Q Now how were you informed about this proceeding?  How did 5 

it come about that you are here today? 6 

A The attorney, sitting over at the table there, called me. 7 

 JUDGE McCARRICK:  Referring to Mr. High? 8 

 MR. GIANNOPOULOS:  Mr. High, yes. 9 

A Yes, Mr. High, called me and told me there had been 10 

charges filed and there was a hearing and that he would inform 11 

me when the dates were that he needed me and then he sent me an 12 

e-mail stating that. 13 

Q Okay.  And did you talk to anyone at LRI about this 14 

hearing, this proceeding? 15 

A I talked to them about transportation and hotels, 16 

etcetera.  And talked with them about paying for it. 17 

Q Uh-huh. 18 

A And they gave me advance expense money. 19 

Q Okay.  And are you being paid to be here today? 20 

A I am. 21 

Q And it’s your hourly rate or your daily rate, how does 22 

that work? 23 

A Daily rate. 24 

Q Okay.  And what is your daily rate? 25 
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A It varies.  When I was here working for the company, I was 1 

getting $1,250 a day.  Here for this hearing, I’m getting 2 

$1,500 a day. 3 

Q Okay.  And when you came out to work at Western in 4 

Albuquerque, how did you first become informed that this was 5 

your assignment?  I mean, who hired you? 6 

A LRI called me and asked me could I come and I told them 7 

that I could and they said, “We have a contract with the 8 

Refinery, Western Refinery, and we want you to go to 9 

Albuquerque.”   10 

Q And they told you what was going on here? 11 

A They did not.  They just simply said that we want you to 12 

go to Albuquerque. 13 

Q Okay.  And so you packed up and flew to Albuquerque? 14 

A I did. 15 

Q And you got here and what did you do?  Who did you meet 16 

with? 17 

A I met with a manager and a district manager and they let 18 

me know to the best of their knowledge what was going on. 19 

Q And where did this meeting occur?  Where did the meeting 20 

occur? 21 

A At the terminal. 22 

Q And who was present? 23 

A Me, Simon, who you met earlier today, and the lady that 24 

you met earlier, Evelyn. 25 



                                                                  

    Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2144 

 

Q Uh-huh.  Anyone else present? 1 

A The two managers that I spoke to you about. 2 

Q And what did they tell you was going on? 3 

A That they had cards that had turned up, or workers that 4 

had told them that the union was signing people up. 5 

Q Cards meaning authorization cards? 6 

A Authorization cards. 7 

Q Okay.  Did they tell you where? 8 

A They didn’t, they just said they, cards are showing up. 9 

Q Uh-huh. 10 

A They did not go into detail as to when or who, simply said 11 

that they are showing up. 12 

Q And how long did that meeting take place? 13 

A Several hours. 14 

Q So in this meeting of several hours, all the company told 15 

you, that they had cards that were showing up? 16 

A Basically yes.  They wanted to know how, what we did as a 17 

persuader and I informed them what I did and basically how I 18 

did it and so did the other two people. 19 

Q And isn’t it true that in this meeting Simon Jara decided 20 

which persuader would go to which facility?  Isn’t it true that 21 

in this meeting Simon Jara decided which persuader would go to 22 

which facility? 23 

A He did not. 24 

Q How did it come about --  25 
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A Management decided that. 1 

Q And do you remember who? 2 

A It was the district manager that told us who was going 3 

where. 4 

Q Do you remember who this person was? 5 

A I don’t remember his name, I’m sorry. 6 

Q Could it be Chris Proctor? 7 

A I would be guessing, I don’t remember. 8 

Q Could it be Steve Curtright? 9 

A I don’t remember, sir. 10 

Q Was the HR representative, Pamela Scott, in this meeting? 11 

A No. 12 

Q Okay. 13 

A I believe, excuse me, I believe she came in at some point. 14 

Q At some point? 15 

A At some point.  16 

Q Do you remember when, early, late? 17 

A It was about half way or more through our meeting. 18 

Q And so, at least, it’s your testimony that the manager 19 

decided you would go to Albuquerque? 20 

A That is correct.  And he told Simon where he was going and 21 

he told -- 22 

 JUDGE McCARRICK:  Evelyn. 23 

A Evelyn where she was going.  And he also told us that 24 

David Acosta would be in El Paso. 25 
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Q Okay. 1 

 JUDGE McCARRICK:  I’m sorry, was Mr. Acosta also at this 2 

meeting? 3 

 WITNESS:  He was not. 4 

Q And then the company provided you with cell phones, with a 5 

cell phone, correct? 6 

A They did provide all of us with a cell phone. 7 

Q Okay.  And you used --  8 

A Beg your pardon? 9 

Q -- you used that cell phone, right? 10 

A I think I might of used it twice, maybe three times. 11 

Q And you were in Albuquerque to persuade employees not to 12 

authorize the Teamsters Union or to support them in any way, 13 

right? 14 

A Or to support them? 15 

Q In any way, right? 16 

A I was there to ask them not to sign cards, that I felt 17 

that the union would not be good for them and that was my 18 

opinion and based on my experience and I did not ask anyone if 19 

they signed a card, never will I ask anyone if they signed a 20 

card, or if they are voting, how they are going to vote. 21 

Q But isn’t it true that the, you were in Albuquerque to 22 

persuade employees not to authorize the Teamsters Union, 23 

correct? 24 

A That is correct. 25 
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Q And you were also there to persuade them not to support 1 

the Teamsters Union in any way, correct? 2 

A I did not go into supporting the union, nor did I go into 3 

attending meetings or asking about meetings that they had or 4 

going to have with the union.  I did say to them, I feel that 5 

trying to bring a union on board is not a good thing for any of 6 

you, in my opinion. 7 

Q I’m going to ask you again, the same question.  You were 8 

in Albuquerque to persuade employees not to support the 9 

Teamsters Union in any way, correct? 10 

A I was here to persuade them that I felt that bringing a 11 

union on board would not --  12 

 JUDGE McCARRICK:  Sir, it just calls for a yes or no 13 

answer. 14 

A -- would not be in their best interest. 15 

Q That was a yes or no answer. 16 

 JUDGE McCARRICK:  Is Mr. Giannopoulos’ question true or 17 

not true, correct or incorrect? 18 

A Ask it again, please. 19 

Q Sure.  You were in Albuquerque to persuade employees not 20 

to support the Teamsters Union in any way? 21 

A That is correct. 22 

Q Okay.  And you did that through the various questions that 23 

you, the discussions you had with them, right? 24 

A Not questions, discussions. 25 
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Q Discussions.  You never asked employees any questions? 1 

A I don’t ask questions. 2 

Q Ever? 3 

A Ever. 4 

Q You just stand around and wait for them to come and talk 5 

to you? 6 

A I told them I’m available.  If I’m outside, I told them 7 

I’m available, if they walk up to me, start talking, I listen. 8 

Q And you walked around outside, right? 9 

A I did. 10 

Q You walked around outside at the warehouse area where the 11 

meeting, where the meeting, group meetings took place in 12 

Albuquerque, right? 13 

A I don’t know if it’s called the warehouse area, but that, 14 

where the meetings took place. 15 

Q Sure.  And that’s where the employees park their trucks? 16 

A Yes. 17 

Q Okay.  You walked around there, right? 18 

A I did. 19 

Q Then you went up to the gas area where they fill up too? 20 

A I did. 21 

Q And you walked around up there, right? 22 

A I did. 23 

Q And where did you walk around?  You walked around out near 24 

where they fill up their trucks, right? 25 
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A I walked around visible, I did not go up to the pump where 1 

they were pumping gas. 2 

Q You walked around in that area? 3 

A I did. 4 

Q Okay.  About how far did you get from the gas pumps? 5 

A I stayed 15-to-20 feet away from the gas pumps. 6 

Q Okay.  And workers came up and chatted with you while you 7 

were walking around? 8 

A They did. 9 

Q Okay.  And they would bring up the union, right? 10 

A They would bring up a number of things. 11 

Q Including the union? 12 

A I don’t remember them particularly bringing up the union, 13 

any one-on-one meeting. 14 

Q But, I mean, that’s why you were there? 15 

A You asked me, did they bring it up and I told you I don’t 16 

remember them doing so. 17 

Q The whole time you were there, three days? 18 

A I don’t remember any one individual bringing up the union. 19 

Q Okay.  Did you talk?  Did the union come up in 20 

conversations with any individual employees? 21 

A There was times that workers would bring up what they felt 22 

were beneficial to them. 23 

Q And then would the subject matter of the union come up? 24 

A In that respect, some, yes. 25 
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Q So my question to you is, if you never brought up the 1 

union and the workers never brought up the union, how did union 2 

topic come up? 3 

A I brought it up in meetings. 4 

Q What meetings are we talking about? 5 

A All of them. 6 

Q All of them? 7 

A Yes sir. 8 

 JUDGE McCARRICK:  Are you talking about group meetings or 9 

one-on-one? 10 

 WITNESS:  Yeah, the group meetings. 11 

Q Oh, okay.  So based on you bringing up the union in group 12 

meetings 13 

A Yes. 14 

Q -- in these individual conversations with employees, the 15 

subject of the union would come up? 16 

A We didn’t say the subject of union, no.  They would talk 17 

to me about how they felt on various matters that I had talked 18 

about in the meetings. 19 

Q That includes union organizing, right? 20 

A If they so desired to talk to me about that.  I don’t 21 

remember any one worker talking to me about that. 22 

Q You don’t remember, in all of your conversations in three 23 

days, you don’t remember having a one-on-one conversation with 24 

any worker where the topic of unions came up? 25 
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A No. 1 

Q You don’t remember having a conversation any, conversation 2 

with any worker where the topic of collective bargaining came 3 

up? 4 

A Yes. 5 

Q When? 6 

A Almost every worker I talked with. 7 

Q How could the subject of collective bargaining come up 8 

without the subject of the union coming up? 9 

A Because in my meetings I said to them, that if you bring 10 

the union in, everything, that the union, they don’t have the 11 

authority to sit down and negotiate with the company, and 12 

that’s the only authority they had, and that everything would 13 

go on the table. 14 

Q And then in these individual meetings, you were following-15 

up with the workers when they would raise this --  16 

A I don’t follow-up.  They would come up to me and start 17 

talking. 18 

Q Okay.  But you would answer their questions? 19 

A To the best of my ability. 20 

Q Okay.  And isn’t that a follow-up when they would ask 21 

questions and you would reply? 22 

A You could call it that. 23 

Q And isn’t it true, I mean, you’ve got some experience in 24 

American labor law, right? 25 
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A Yes, I do. 1 

Q You’ve been doing this a long time, right? 2 

A I have. 3 

Q Isn’t it true that you cannot have collective bargaining 4 

without labor organization in place? 5 

A I told them that, that there would be no collective 6 

bargaining unless the union was voted in? 7 

Q Right.  And so, when they came and talked to you about 8 

collective bargaining, they were talking to you about the union 9 

coming in, right? 10 

A They were, what if, and, if this happens, what would we, 11 

what would, and they might bring up the subject matter. 12 

Q About the union? 13 

A No, no, a subject matter about their working conditions or 14 

things that they had problems with or things that they were 15 

looking for in the future and I would say to them the same 16 

thing I said in the meeting, “I’m here to listen, I cannot make 17 

you any promises, I have no authority, I’m here simply to hear 18 

you and to the best of my knowledge, advise you based on my 19 

experience.” 20 

Q About how many individual meetings did you have or 21 

discussions?  We’ll call them discussions, with employees?  You 22 

were there three days or four days?  I don’t recall what you 23 

said. 24 

A Sunday through, till 2:00 on Wednesday. 25 
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Q Okay.  So from Sunday through Wednesday, how many 1 

individual discussions did you have with employees? 2 

A About three. 3 

Q Okay.  So only three? 4 

A I’m not saying only three, I’m saying about three. 5 

Q About three? 6 

A To the best of my knowledge, three.  It could have been 7 

three, it could have been four. 8 

Q Okay.  And do you remember the first one, where that 9 

occurred? 10 

A I believe it was Monday after my first meeting. 11 

Q And where was it?  Do you recall where? 12 

A Right outside the meeting room door. 13 

Q Okay.  And do you remember who it was with? 14 

A I do not. 15 

Q A driver? 16 

A I do not. 17 

Q And do you remember the subject matter that was raised in 18 

that discussion? 19 

A I believe he questioned strikes and replacement of 20 

economic strikers.  I believe that was the first one. 21 

Q And was that discussed in the group meeting? 22 

A It was. 23 

Q And what did you tell this driver? 24 

A The same thing I told them in the meeting. 25 
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Q Which is? 1 

A That if there is an economic strike, that the company has 2 

a right to hire permanent employees to replace them. 3 

Q And you’re sure you used the word “economic strike?” 4 

A Always. 5 

Q Did you have a, did you have, some, set of notes or 6 

talking points at this group meeting? 7 

A No. 8 

Q Okay. 9 

A I talk off my head with my knowledge. 10 

Q Okay.  And how about the second time you had an individual 11 

discussion with the driver?  Where did that occur? 12 

A I believe it was in front of the building. 13 

Q And is this the, this is the building the meeting was in? 14 

A Same building that the offices are in. 15 

Q Okay.  And do you recall what topic was raised in that 16 

discussion? 17 

A I believe he questioned me about strikes and who has the 18 

authority to call strikes and I told him the same thing that I 19 

told them in the meeting, that as I read the constitution, 20 

International constitution, of the International Brotherhood of 21 

Teamsters, that the ultimate responsibility, the ultimate 22 

decision is made by the International president and the 23 

executive board. 24 

Q Okay.  And is that the extent of your discussion with that 25 
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driver? 1 

A I believe it was. 2 

Q And how about the third one?  The third, you said about 3 

three.  Tell me about the third one, where did that take place, 4 

if you recall? 5 

A I believe it was on the yard, out by the trucks. 6 

Q Now at the yard, is that where they park the trucks  7 

A Yes. 8 

Q -- or was that up by the gas station? 9 

A No, where they park the trucks. 10 

Q Okay.  And tell me what happened there. 11 

A One approached me and questioned me about how much I made, 12 

that he had found it online, be glad to show it to me and he 13 

did.  And I told him that was seven or eight -- six, seven, 14 

eight years ago. 15 

Q Okay. 16 

A And I haven’t worked. 17 

Q Did the topic of the union or collective bargaining come 18 

up in this discussion? 19 

A It did not. 20 

Q Isn’t this the same guy who saw your Mason ring? 21 

A No, it isn’t, well, he’s the one, there was two of them.  22 

He brought me over to this guy that saw the Mason ring. 23 

Q Uh-huh. 24 

A And the guy that had the Mason ring showed me, on his 25 
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computer, where I had filed my form, never said a word, simply 1 

showed me.  This other guy took me over -- 2 

Q Okay. 3 

A -- to him. 4 

Q And, and then you said, I think you testified that you 5 

started talking about the Masons, you started talking about the 6 

Masons with this gentleman, with the other --  7 

A Yes, yes. 8 

Q Isn’t it true that he asked to see your dues card, your 9 

Mason dues card? 10 

A He did. 11 

Q And you didn’t have it with you, did you? 12 

A I did. 13 

Q You did? 14 

A Yes. 15 

Q And you showed it to him? 16 

A I did. 17 

Q Okay.  And are you active?  Are you up --  18 

A I am. 19 

Q -- you’re up-to-date? 20 

A I am. 21 

Q Okay. 22 

A Got the card in my pocket. 23 

Q Okay.   24 

 JUDGE McCARRICK:  Did you say “D” like in the letter “D”? 25 
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 MR. GIANNOPOULOS:  I’m sorry? 1 

 JUDGE McCARRICK:  “D” card, is that --  2 

 MR. GIANNOPOULOS:  Dues, dues card. 3 

 JUDGE McCARRICK:  Oh, dues card, I’m sorry, okay. 4 

A Not only do I have that one, but I’ve got every one of 5 

them since I was 21 years old. 6 

Q Okay. 7 

A When I went in, to the Lodge as a Mason. 8 

Q Isn’t it true that you also told this gentleman that 9 

you’ve told your wife in Memphis to always have a loaded gun? 10 

A Did I what? 11 

Q Didn’t you tell this same gentleman that you’ve always 12 

told you’re wife in Memphis, to always keep a loaded gun? 13 

 MR. HIGH:  Your Honor, could I object on the grounds of 14 

relevance.  I don’t know where this is going. 15 

 JUDGE McCARRICK:  Overruled. 16 

A I believe the subject of guns came up and we were talking 17 

about hunting and I told him that I’ve always kept a loaded 18 

weapon in my home and that my wife knows how to use it. 19 

Q And you, you told that same person that you’ve told your 20 

wife that if anyone comes to the door or the window, to take it 21 

out, that the double aught, 12 gauge, right? 22 

A That is correct. 23 

Q Okay.  And is it your testimony that you said that because 24 

the two of you started, were talking about hunting? 25 
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A That’s where it started. 1 

Q You weren’t concerned that perhaps some of the union 2 

supporters might try to track you down? 3 

A I’ve always been concerned about that. 4 

Q And you were concerned when you had that discussion with 5 

that guy in the yard, right? 6 

A I was not. 7 

Q No? 8 

A No sir. 9 

Q After he found, after he tracked you down on the internet 10 

and found your LMI --  11 

A I was not. 12 

Q Okay. 13 

A I looked at him as a brother Mason. 14 

Q I see. 15 

A And felt comfortable with him. 16 

Q How did it, how did the, Mr. High asked you about a 17 

meeting where it got out of hand or got aggressive, I guess. 18 

A Yes sir. 19 

Q So at that meeting, was that the first day you were there?  20 

Did that group meeting occur the very first day that you 21 

arrived at the facility? 22 

A I believe it was the first morning. 23 

Q Okay. 24 

A On Monday morning. 25 
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Q And if you could explain to me how it came about that you 1 

were introduced to the crowd. 2 

A How it came about what, sir? 3 

Q Yeah, how did it come about that you were introduced to 4 

the, to the several drivers? 5 

A The manager was there and introduced me. 6 

Q And what, to your recollection, did he say? 7 

A He introduced me and he introduced me as someone that had 8 

more knowledge than he did about organized labor and told them 9 

that’s the reason he brought me in. 10 

Q And about how many employees were there? 11 

A Usually in a meeting, ten-to-twelve. 12 

Q And this is the very first meeting? 13 

A Yes. 14 

Q So that very first meeting was about ten or twelve? 15 

A I believe it was, might have been a few more, don’t 16 

remember exactly. 17 

Q And he said that, here’s a person that knows more about 18 

organized labor and here he is? 19 

A Yes. 20 

Q Did he say here he is to answer your questions, here he 21 

is, he’s going to speak to you, here he is, ta dah? 22 

A “I brought someone in that knows more about organized 23 

labor than I do.  His name is William Scott and I’m gonna turn 24 

it over to him.” 25 
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Q Okay.  And then you started talking, right? 1 

A That is correct. 2 

Q And when you, you’ve addressed employees before at these 3 

kind of meetings?  You’ve addressed, in the past, you’ve 4 

addressed employees before? 5 

A I have. 6 

Q And -- 7 

A I need to apologize to you, sir.  I lost three-quarters of 8 

this and about one-quarter of this in hearing. 9 

Q No need to apologize.  If you can’t hear me, please ask me 10 

to speak up. 11 

A I will. 12 

Q Because unfortunately the microphones don’t project. 13 

A Yes sir, thank you. 14 

Q So the goal at these meetings, at a group meeting, is to 15 

engage employees in a conversation, is to get questions from 16 

them, right? 17 

A It is not. 18 

Q No?  What is it? 19 

A The goal of these meetings is to bring the workers my 20 

knowledge of organized labor and to point out to them the 21 

faults, as I’ve seen them, over the years, in organized labor 22 

and more than that, to educate them in the process of bringing 23 

the union onboard and what happens after a union is brought 24 

onboard and voted in or however they come in and then tell them 25 
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the process of negotiations and educate them about strikes. 1 

Q Okay.  And I think you testified that you never bring up 2 

in these types of meetings, you know, issues of unions, you 3 

don’t solicit that from employees, right? 4 

A Absolutely not. 5 

Q They are the ones that will bring it up in questions to 6 

you? 7 

A At the end of the meeting I say to the workers, “I’m here, 8 

if you have questions about things that I’ve said and need more 9 

clarification, I’ll be glad to give it to you.” 10 

Q So you accept questions, right? 11 

A On the subject matter that I’ve spoken. 12 

Q On you’ve spoken.  You encourage them to speak up, you 13 

want to have questions? 14 

A I don’t encourage, I simply tell them I’m available. 15 

Q You’re available.  And you routinely though have questions 16 

come up from workers? 17 

A Some meetings yes and some meetings no. 18 

Q And it aggravated you that these pro-union people were 19 

calling you out on some of the stuff you were telling them, 20 

right? 21 

A No sir. 22 

Q It didn’t aggravate you? 23 

A No sir.  What I said was, it aggravated me that they 24 

interrupted me when I was doing my presentation, when I said to 25 
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them that I would allow them to speak when I was finished, each 1 

and every one of them that wanted to speak. 2 

Q And that pissed you off that they didn’t follow your 3 

instructions, right? 4 

A No sir, no. 5 

Q Correct? 6 

A No. 7 

Q It didn’t piss you off? 8 

A No, I’ve been through it a thousand times. 9 

Q Well --  10 

A Been, I expect it in any meeting. 11 

Q I see.  So you were happy that they interrupted you? 12 

A No. 13 

Q You weren’t happy they interrupted you, you weren’t pissed 14 

off that they interrupted you, what were you? 15 

A I tried to get them to stop by saying to them, “Please 16 

don’t interrupt me and when it’s your turn to speak, I won’t 17 

interrupt you.” 18 

Q But they kept asking you questions, right? 19 

A They kept interrupting the meeting, not necessarily asking 20 

questions.  Some of it was their presentation about what they 21 

felt about what was going on. 22 

Q Because, they were on their time, correct?  This was work 23 

time for them? 24 

A No sir, they were on the clock. 25 
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Q Right.  They were on the clock, I’m sorry, they were on 1 

the clock? 2 

A Yes sir. 3 

Q And instead of working, they were brought in to listen to 4 

you? 5 

A I don’t know the answer to that, you’d have to ask someone 6 

in management. 7 

Q And so did you answer their questions when they asked 8 

questions interrupting you? 9 

A If they asked questions about the subject matter that I 10 

had brought to them and asked for clarification, I would give 11 

as much clarification as I could. 12 

Q Okay.  So let’s talk about the subject matter that you 13 

brought to them.  The subject matter was unions? 14 

A The subject matter was one, bringing the union onboard and 15 

if they were brought onboard, what could happen. 16 

Q And isn’t that what they asked about?  Bringing the union 17 

onboard, what would happen? 18 

A No, they were making statements about the benefits, 19 

through the other people there, of bringing the union onboard. 20 

Q Right.  But, if you bring a union onboard and what could 21 

happen is collective bargaining, right? 22 

A And I told them exactly that. 23 

Q And didn’t you tell them that in collective bargaining you 24 

could get a really good pension plan? 25 
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A No sir. 1 

Q And didn’t you tell them that in collective bargaining 2 

your wages could increase much more than they are not? 3 

A No sir. 4 

Q But didn’t you tell them that statistics show that 5 

companies that have a collective bargaining representative, a 6 

union in place, have higher wages than companies that don’t, 7 

you didn’t tell them that? 8 

A No sir. 9 

Q God, what did you tell them? 10 

A I told them that in collective bargaining, that everything 11 

you have now goes on the table and you could gain, you could 12 

break even on some of the things and you might lose on some of 13 

the things. 14 

Q And didn’t you stress you might lose? 15 

A No sir, no more than I did on you might gain. 16 

Q And how did that, how did that group meeting end? 17 

A Thank you for being here.  The meeting is over.  Have a 18 

good day.  Be careful out there. 19 

Q In that meeting, did you tell anyone that you were from 20 

the south?  Did you tell the workers that you were from the 21 

south? 22 

A I did. 23 

Q And did you tell them that you were from Georgia? 24 

A I did. 25 
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Q And did people stick around to talk to you after that 1 

group meeting? 2 

A I told you the ones already that did. 3 

Q Okay.  Now you testified earlier that you had a discussion 4 

with some employees, individual employees up near the rack 5 

where they fill up with gas. 6 

A I don’t remember talking with any employee up by the rack.  7 

I was out there and available, but I don’t believe I talked to 8 

a single employee out there.  They saw me, I made myself 9 

visible and I don’t believe anyone talked to me. 10 

Q And after that first group meeting that got kind of loud 11 

and ruckus, isn’t it true that it was decided amongst the 12 

consultants and management that the company and the consultants 13 

were better off having one-on-one meetings rather than group 14 

meetings? 15 

A Not to my knowledge, because we had two or three more 16 

group meetings. 17 

Q After this first one? 18 

A Yes. 19 

Q So when was the second one? 20 

A I believe it was that afternoon, sir. 21 

Q And where did that take place? 22 

A Same place. 23 

Q Okay.  And what was discussed in that second meeting? 24 

A Same thing. 25 
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Q And who introduced you there?  Who introduced you to the -1 

- 2 

A The same manager. 3 

Q The same manager.  Okay.  That one get ruckus? 4 

A I don’t believe it did. 5 

Q Did anyone stick around for questions then? 6 

A I don’t remember if it was at that meeting or the next 7 

morning meeting.  I’ve had about three, if you check three, if 8 

you count the one guy that was a Mason, I believe it’s four. 9 

Q And so the next group meeting was the next morning? 10 

A I believe that’s correct. 11 

Q Same group of drivers? 12 

A No. 13 

Q Who was in the second meeting? 14 

A I don’t remember who, but it was some different people. 15 

Q And who introduced you to that meeting, at that meeting? 16 

A Same person. 17 

Q And he used the exact same words? 18 

A Basically, yes. 19 

Q And do you remember if that meeting got out of hand? 20 

A I don’t believe it did on Tuesday morning. 21 

Q And then did you meet with anyone individually after that 22 

Tuesday meeting? 23 

A I think so.  One of the guys that I told you about 24 

earlier. 25 
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Q Did you take any notes of any of these interactions? 1 

A No sir. 2 

Q Did you make any assessments or guesses as to who was a 3 

union supporter and who wasn’t? 4 

A No sir. 5 

Q Never submitted anything like that to any management 6 

official? 7 

A No sir. 8 

Q How about to Simon, did you ever have any discussions with 9 

Simon about who supported the union and who didn’t? 10 

A No sir. 11 

Q Isn’t it true that Simon was the point person for the 12 

consultants? 13 

A No sir. 14 

Q Who was the point person? 15 

A Each one of us individually.  16 

Q And who was your, who would you interact with? 17 

A The management. 18 

Q Who from management? 19 

A The two people who I told you about earlier. 20 

Q But you don’t remember who they were? 21 

A I don’t remember their names. 22 

Q And you were just there four days, I believe Sunday 23 

through Wednesday? 24 

A I met with no one on Sunday, other than management.  25 
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Monday morning I started meeting with people. 1 

Q And then Wednesday afternoon you left? 2 

A On Wednesday morning I found out that they no longer 3 

needed my services and I caught a 2:00 o’clock flight out of 4 

there. 5 

Q And who told you they no longer needed your services? 6 

A The company went out Tuesday afternoon, I was told, and 7 

talked with Simon and Simon called me up and told me that the 8 

company no longer needed me. 9 

Q And who told you that? 10 

A Simon. 11 

Q I see.  And is there a reason why they got rid of you, but 12 

they kept the other consultants? 13 

A You’ll have to ask them that question. 14 

Q Right.  You don’t know and Simon never told that to you? 15 

A No sir. 16 

Q Okay.  Did you ever tell any of the assembled drivers that 17 

you and your wife were on food stamps? 18 

A Yes sir, I did. 19 

Q And did you connect that with the fact that your union 20 

pension plan -- 21 

A I did. 22 

Q You did? 23 

A Yes sir. 24 

Q There is a direct correlation? 25 
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A Yes sir. 1 

Q And you told the workers that? 2 

A I did. 3 

Q Okay.   4 

A I told them that if I was getting the pension I was 5 

supposed to get, that I’d be getting about $4,200, $4,300 a 6 

month, but because of what they did, I was getting about 7 

$1,800, $1,900 a month and me and my wife had to go on food 8 

stamps during that no work period that I was on disability with 9 

Social Security. I could not work.  And that when I receive 10 

full retirement age, that was dropped off, I’m allowed to work 11 

now. 12 

Q Gotcha.  Okay.  And you explained --  13 

A I did. 14 

Q -- let me take it back.  Let me, let me ask --  15 

A I did. 16 

Q -- another question.   17 

 MR. GIANNOPOULOS:  Actually, Your Honor, let me just 18 

review my notes for a second.  I think that’s about all I have.  19 

Could you give me just a couple of minutes off the record to 20 

consult with Ms. Alonso? 21 

 JUDGE McCARRICK:  Yeah.   22 

Q A quick follow-up question, Mr. Scott, nobody ever told 23 

you that there was a pro-company or anti-union petition going 24 

around? 25 
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A No sir. 1 

Q When was the first time you learned about that? 2 

A When was the first time?  When I met with the attorney 3 

yesterday. 4 

Q Okay. 5 

 MR. GIANNOPOULOS:  Your Honor, that’s all I have, thank 6 

you. 7 

 JUDGE McCARRICK:  Alright.  Any redirect? 8 

 MR. HIGH:  We have none, Your Honor. 9 

 JUDGE McCARRICK:  Alright sir, thank you very much, you 10 

are free to go. 11 

 WITNESS:  Thank you sir. 12 

 JUDGE McCARRICK:  Off the record. 13 

 (Whereupon, the hearing in the above-entitled matter was 14 

adjourned until Wednesday, June 20, 2012.) 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 

___________________________________         
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 

 
 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, 421 Gold Avenue SW, Albuquerque, New 

Mexico, on Wednesday, June 20, 2012, at 9:02 a.m. 
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A P P E A R A N C E S 
 1 
 2 

On Behalf of Counsel for General Counsel:  3 
 4 
 JOHN GIANNOPOULOS, ESQ. 5 
 National Labor Relations Board-Region 28 6 
 2600 North Central, Suite 1400 7 
 Phoenix, Arizona  85004-3099 8 
 Tel:  (602) 640-2090 9 
 Fax:  (602) 640-2178   10 
  11 
 SOPHIA ALONSO, ESQ. 12 
 National Labor Relations Board-Region 28 13 
 421 Gold Avenue Southwest, Suite 310 14 
 Albuquerque, New Mexico  87102 15 
 Tel:  (505) 248-5125 16 
 Fax:  (505) 248-5134 17 
 18 
 19 
On Behalf of the Respondent: 20 
 21 
 CHARLES C. HIGH, JR., ESQ. 22 
 Kemp Smith, LLP 23 
 221 North Kansas, Suite 1700 24 
 El Paso, Texas  79901-1441 25 
 Tel:  (915) 533-4424 26 
 Fax:  (915) 546-5360 27 
 28 
On Behalf of Charging Party: 29 
  30 
 Kevin Pohl, Business Agent 31 

International Brotherhood of Teamsters  32 
4269 Balloon Park Road, Northeast 33 
Albuquerque, New Mexico  87109 34 
Tel:  (505) 344-1925 35 
Fax:  (505) 344-1925 36 

37 
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I N D E X 1 
                                                     VOIR   CRT 2 
WITNESS          DIRECT   CROSS   REDIRECT  RECROSS  DIRE  EXAM 3 
 4 
Colleen Redfearn  2175     2198     2230      2232    ---   --- 5 
 6 
Monty Caudill     2233     2256     2307      2310    ---   --- 7 
 8 
James Peace       2311     2313     2320      ---     ---   --- 9 
 10 
Lynn Milton       2321     2341     2367      2370   2327  2366 11 
                  2329     2352 12 
 13 
Marjo Berry       2372     2386     ---       ---    2382   --- 14 
                  2385 15 
 16 
Rusty Royce       2391     2395     ---       ---     ---   --- 17 
                                                       18 
 19 
 20 
 21 
                        22 

 23 
 24 

25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2174 

 

EXHIBITS 1 
 2 
 3 
EXHIBIT                          IDENTIFIED       IN EVIDENCE 4 
 5 
Respondent 6 
  27                               2327               2329 7 
 8 
  28                               2340               2341 9 
 10 
  37                               2249            (withdrawn) 11 
   12 
  52                               2335               2335 13 
 14 
  56                               2378               2386 15 
 16 
     17 

18 
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P R O C E E D I N G S 1 

JUDGE JOHN J. McCARRICK:  On the record. 2 

This is a resumed hearing in the matter of Western 3 

Refining Wholesale, Inc.  The case is 28-CA-67703.  We have the 4 

same parties present and representatives present as yesterday. 5 

Ms. Redfearn, would you please stand and raise your right 6 

hand?   7 

Whereupon,  8 

COLLEEN REDFEARN 9 

was called as a witness, by and on behalf of the Respondent, 10 

and having been duly sworn, was examined and testified as 11 

follows:  12 

JUDGE McCARRICK:  Ma’am, would you state your name for the 13 

record? 14 

WITNESS:  Colleen Redfearn.   15 

JUDGE McCARRICK:  Will you spell your first name? 16 

WITNESS:  C-o-l-l-e-e-n. 17 

JUDGE McCARRICK:  And your last name? 18 

WITNESS:  R-e-d-f-e-a-r-n. 19 

 JUDGE McCARRICK:  Alright.  Mr. High? 20 

 MR. HIGH:  Thank you, Your Honor. 21 

DIRECT EXAMINATION 22 

Q BY MR. HIGH:  Good morning, Ms. Redfearn. 23 

A Good morning. 24 

Q Where are you employed? 25 
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A Aztec Well Service. 1 

Q Where is that located? 2 

A Aztec, New Mexico. 3 

Q What do you do there? 4 

A HR manager, human resource manager. 5 

Q In the course of duties there, what kind of work do you 6 

do? 7 

A Employee relations, basically benefits, employee hiring, 8 

terminating, disciplinary actions, policies and procedures.   9 

Q How large a company is that? 10 

A 808 employees. 11 

Q How long have you worked there? 12 

A Since December. 13 

Q Since December? 14 

A Of 2011, so right at six months. 15 

Q Prior to working at Aztec, where did you work? 16 

A For Western Refining.  17 

Q What did you do for Western Refining? 18 

A I was a human resource generalist. 19 

Q Where was that? 20 

A Bloomfield, New Mexico is where I was stationed at, but I 21 

covered Albuquerque and El Paso and Gallup at that time. 22 

Q Your title was what? 23 

A HR generalist. 24 

Q What were your duties as HR generalist? 25 
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A Benefits, making sure that we were consistent and followed 1 

the policies and procedures. 2 

Q Were you the only HR person in Bloomfield? 3 

A Yes, sir, for the wholesale division, yes. 4 

Q You had responsibility for what areas? 5 

A Bloomfield, Albuquerque, Gallup and El Paso. 6 

Q When did you start at Western?  Do you remember?  7 

A I started with Dial Oil. 8 

Q Okay. 9 

A That was May of ’04 -- I believe it was May of ’05 -- 10 

April, April, I’m sorry, 04/05.  I started with Dial Oil and 11 

then Dial Oil was acquired by Giant Industries, and then Giant 12 

was acquired by Western Refining. 13 

Q So you became part of Western Refining when Giant and 14 

Western merged? 15 

A Yes, sir. 16 

Q Was all your work, even for Giant and Dial, in Bloomfield? 17 

A Yes. 18 

Q When did you leave Western Refining? 19 

A I want to say December 8th of 2011. 20 

Q While you were at Western Refining, who did you report to? 21 

A Pamela Scott. 22 

Q Where was Ms. Scott located? 23 

A Tempe. 24 

Q Tempe, Arizona? 25 
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A Yes, sir. 1 

Q Alright.  As part of your duties as HR generalist with 2 

Western Refining, did you participate in wage reviews? 3 

A Yes, sir. 4 

Q Look, if you will, in that document in front of you there 5 

what’s marked as General Counsel’s Exhibit 39.   6 

A 39?  Is that what you said? 7 

Q Yes.   8 

(Long pause) 9 

Q Just take a minute, if you would, and look at what’s 10 

marked as General Counsel Exhibit 39. 11 

A Yes, sir. 12 

Q Is that a document that you prepared? 13 

A Yes. 14 

Q What is that document? 15 

A It’s announcing the pay changes. 16 

Q The date of it is what? 17 

A September 1st, 2011. 18 

Q Did you distribute that to the drivers? 19 

A Yes, sir. 20 

Q Did you play any role in the decision to grant those 21 

changes? 22 

A I helped gather the information, yes. 23 

Q Tell me what role you played in gathering that 24 

information. 25 
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A We went online -- you know, you go and you look and see 1 

what the industry’s paying, kind of go from there.  We wanted 2 

to -- if this is correct, we tried to do -- every 12 months is 3 

when we tried to redo -- review the driver wages, and it never 4 

happened every 12 months because --  5 

 MS. ALONSO:  Objection, nonresponsive. 6 

 JUDGE McCARRICK:  Overruled. 7 

Q Go ahead, Ms. Redfearn. 8 

A We tried to review them and look at it every year, never 9 

happened every year because of the formula that was involved in 10 

it, every 18 months, and that’s what this is.  Then we were 11 

trying to bring, as I said, how many different companies came 12 

into play when Western purchased us.  We tried to bring 13 

everybody together, the East and the West. 14 

Q Okay. 15 

A And that’s basically what this is. 16 

Q Do you recall when you did this research prior to 17 

distributing General Counsel Exhibit 39? 18 

A Um hum. 19 

Q When did you do that review? 20 

A I probably started at least four or five months, six 21 

months. 22 

Q Okay. 23 

A At least.  It takes a long time. 24 

 JUDGE McCARRICK:  Do you have a date in mind when that --  25 
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 WITNESS:  I’m going to say March of 2011 would not be a 1 

stretch. 2 

 JUDGE McCARRICK:  Okay. 3 

Q To your knowledge, did anyone else work in connection with 4 

that wage review? 5 

A Yes, sir. 6 

Q Who? 7 

A Pamela Scott, I believe Steve Curtright, Marjo Berry, who 8 

would be the other division -- who’s be my equal for the west 9 

division. 10 

Q Those are all employees of Western Refining? 11 

A Yes, sir. 12 

Q Once the wage review was complete, do you know who made 13 

the decision to grant the increases reflected in General 14 

Counsel Exhibit 39? 15 

A That would’ve been senior management. 16 

Q It wouldn’t have been you? 17 

A No, sir. 18 

Q Okay. 19 

 JUDGE McCARRICK:  When did you complete the review, ma’am? 20 

 WITNESS:  If this date is September 1st, by the time it 21 

went through senior management with the approval --   22 

 JUDGE McCARRICK:  No, when did you complete the review to 23 

get a package to senior management? 24 

 WITNESS:  I’m going to have to say like the end of June, 25 
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first of July.  I don’t have that exact documentation with me. 1 

 JUDGE McCARRICK:  Okay, in July? 2 

 WITNESS:  Yes, sir. 3 

 JUDGE McCARRICK:  Okay, go ahead. 4 

 MR. HIGH:  Alright. 5 

Q Now, Ms. Redfearn, I want to talk to you about some 6 

disciplinary events. 7 

A Okay. 8 

Q When you were working for Western Refining in Bloomfield, 9 

did you have any role in discipline? 10 

A Yes. 11 

Q What was your role in connection with issuing disciplinary 12 

notices to employees? 13 

A What was my role? 14 

Q Yes. 15 

A How in depth do you want me to go?  We would find out 16 

something happened, a mix, spill, wreck, something like that 17 

happened.  I’d gather some information, notify Pamela Scott and 18 

we would do an investigation.  Usually, if I was available, if 19 

I wasn’t out of town, I sat in on the disciplinary action, but 20 

the transportation supervisor usually spoke. 21 

Q Alright.  Do you recall participating in a verbal warning 22 

to a driver by the name of Obie Frazier? 23 

A Yes, sir. 24 

Q Do you recall who was present? 25 
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A Can you tell me which disciplinary action we’re speaking 1 

about please? 2 

Q Alright.  Turn, if you would, to General Counsel Exhibit 3 

145. 4 

(Long pause) 5 

 JUDGE McCARRICK:  It’s not going to be in there, ma’am, 6 

it’s going to be -- there should be loose -- it’s not in there. 7 

 WITNESS:  Okay. 8 

 MR. GIANNOPOULOS:  Your Honor, I don’t think --  9 

 JUDGE McCARRICK:  I have a copy here somewhere.   10 

(Long pause) 11 

Q General Counsel 145 in front of you, Ms. Redfearn? 12 

A Yes, sir. 13 

Q I’m going to ask you to look in the lower right hand 14 

corner of that exhibit.  You’ll see some page numbers.  I want 15 

you to go back to the page that has page 11 written in the 16 

right hand corner.    17 

A Page 11? 18 

 JUDGE McCARRICK:  It should be on the handwritten numbers. 19 

 WITNESS:  Yes, sir. 20 

Q Did you find it? 21 

A Yes, sir. 22 

Q Do you know who made those notes? 23 

A That’s my handwriting. 24 

Q Is there any handwriting on General Counsel’s Exhibit 145, 25 
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page 11, that is not yours? 1 

A To the best of my knowledge, all that looks like mine. 2 

Q It looks like up at the top, there’s a 9-23-11. 3 

A Yes. 4 

Q Is that the date? 5 

A Yes. 6 

Q What do you recall this being from? 7 

(Long pause) 8 

A To the best of my knowledge, if I recall this correctly, 9 

it is when I had several drivers come to me and say that they 10 

felt like they were being harassed at the rack. 11 

Q Let me back up first.  Can you tell from this exhibit -- 12 

are these notes from a meeting? 13 

A From a meeting, probably like discussing -- not a formal 14 

meeting, no. 15 

Q Because it’s got some names.  It’s got Billy Taylor, it 16 

has Pam, Colleen and Lynn.  Are those names of people who were 17 

present during this -- whatever kind of meeting it was? 18 

A Yes. 19 

Q Do you know if this has anything to do with Obie Frazier? 20 

A Yes, it does. 21 

Q What Obie Frazier present? 22 

A Yes, sir. 23 

Q The purpose of this meeting was to what? 24 

A To let him know that he could -- some of the employees, 25 
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some of the drivers did not appreciate being harassed at the 1 

rack, as they called it. 2 

Q Okay. 3 

A They just didn’t want to talk about anything at the rack, 4 

they were done. 5 

Q You were present in this meeting? 6 

A Yes, sir. 7 

Q Who did the talking in this meeting? 8 

A Pamela Scott. 9 

Q I take it Lynn was present? 10 

A Yes, sir. 11 

Q Who is Lynn? 12 

A Lynn Milton is the transportation supervisor for the 13 

Bloomfield area. 14 

Q Who is Billy Taylor? 15 

A Billy Taylor came in with Obie, per Obie Frazier’s 16 

request. 17 

Q Alright. 18 

A He’s another driver. 19 

Q He’s a driver? 20 

A Yes, sir. 21 

Q What do you recall being said to Obie Frazier about his 22 

conduct? 23 

A That he could not harass the other drivers at the rack. 24 

Q What information did you have with respect to what Obie 25 
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Frazier was doing that lead to this meeting? 1 

A We had some drivers that came to us and complained about 2 

it.   3 

Q What did these drivers tell you Obie was doing? 4 

A Harassing --  5 

 JUDGE McCARRICK:  First of all, let’s get some foundation 6 

as to who they were talking to.    7 

Q To whom did these drivers make these complaints? 8 

A I had two come to me. 9 

Q Who came to you? 10 

A Dave Ramsey, I believe, and Kelly Heth. 11 

Q What’s their positions? 12 

A Drivers. 13 

Q Let’s start with the first one.   14 

A Okay. 15 

Q Do you recall what that driver told you that he was 16 

complaining about? 17 

A He was tired of getting harassed and being pressured at 18 

the rack.  He just wants to do his job and go on.   19 

Q Did he tell you what he was being pressured about? 20 

A About signing a card, joining the union. 21 

Q The other person, do you recall what that person 22 

complained about? 23 

A Basically the same thing, he was just a lot more vocal 24 

than Kelly was. 25 
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 JUDGE McCARRICK:  The second person’s name was?   1 

 WITNESS:  Dave Ramsey. 2 

 JUDGE McCARRICK:  Who was the first one? 3 

 WITNESS:  Kelly Heth, H-e-t-h, K-e-l-l-y. 4 

 JUDGE McCARRICK:  Okay. 5 

Q You said he was more vocal.  What does that mean? 6 

A Mr. Ramsey’s more vocal, so his tone was a lot more stern.   7 

Q Okay. 8 

A He stated he doesn’t want to join a union, he just wants 9 

to do his job and go home, wished this stuff was over. 10 

Q What did he tell you that he complaining about with 11 

respect to Obie Frazier? 12 

A That he kept talking to him at the rack and he asked him 13 

to stop and he wouldn’t. 14 

Q Did he complain that he was just talking or was he doing 15 

more than talking? 16 

A Doing more than talking. 17 

Q What did --  18 

A I think he was handing out either pamphlets or flyers.   19 

Q This is what these drivers told you? 20 

A Yes, sir. 21 

Q Okay. 22 

A Yes. 23 

Q Is that the purpose of this meeting --  24 

A Yes. 25 
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Q -- to talk to Obie Frazier about those complaints?  Is 1 

that a yes? 2 

A Yes, sir. 3 

 JUDGE McCARRICK:  Everything is being recorded --  4 

 WITNESS:  I’ve never done this before, I’m sorry. 5 

 JUDGE McCARRICK:  That’s alright, it’s an unusual form of 6 

conversation, so everything has to be expressed.  It would be a 7 

Yes or a No rather than a shake of a head. 8 

 WITNESS:  Okay. 9 

Q Do you recall about how long this meeting lasted?   10 

A Like 30 minutes. 11 

Q Do you recall anything that Obie Frazier said during this 12 

meeting? 13 

A He just took notes.  He said he did not feel like -- I 14 

think he said -- no, I’m not 100% positive, he just took notes. 15 

Q How about Billy Taylor fellow?  Do you recall him saying 16 

anything? 17 

A No, sir. 18 

Q Do you recall, did you say anything during this meeting? 19 

A No, sir. 20 

Q How about Lynn Milton?  Do you recall if he said anything? 21 

A Yes, Lynn greeted them all, brought them in, shook hands.  22 

It was an unfortunate circumstance anyway, so it was -- we were 23 

going to a funeral for a driver that had passed.  So it was -- 24 

I don’t remember a lot about it, so I apologize.   25 
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Q Was the funeral going to be before or after this meeting? 1 

A Right after. 2 

Q Is this the fatality of the rollover? 3 

A Yes, sir. 4 

Q Okay.  Now, if you would, turn to General Counsel Exhibit 5 

83.   6 

 JUDGE McCARRICK:  That will be in the package, ma’am. 7 

 WITNESS:  Okay.   8 

(Long pause) 9 

Q Now, when you were with Western Refining, your duties also 10 

included HR issues in Albuquerque, the Albuquerque Terminal, 11 

correct? 12 

A Yes, sir. 13 

Q Could you tell me, if you would, what General Counsel 14 

Exhibit No. 83 is?   15 

A 83’s a disciplinary action on Reggie LeMoine for the theft 16 

and misuse of company property. 17 

Q Did you participate in that disciplinary action? 18 

A Yes, sir, I did. 19 

Q What was your role in connection with that? 20 

A I assisted with the investigation and Pamela Scott led the 21 

disciplinary action and I sat in there with it. 22 

Q Did you sit in on any interviews? 23 

A Via phone, yes, sir. 24 

Q Do you recall which interviews you sat in on via 25 
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telephone? 1 

A I’m trying to remember.  Monty Caudill, I believe, would 2 

be the only one.  The others ones, I was in person after the 3 

investigation was done. 4 

Q Let’s back up.  Whether -- the telephone participation, 5 

where were you when you participated by telephone? 6 

A I believe I was in Bloomfield. 7 

Q Did later then come to Albuquerque and sit down and do 8 

some interviews? 9 

A No, just during the disciplinary action. 10 

Q What -- did you participate in any interview other than 11 

Monty Caudill? 12 

A No, sir. 13 

Q Who did those interviews? 14 

A Pamela Scott. 15 

Q Okay. 16 

(Long pause) 17 

Q Did you receive any information with respect to what the 18 

investigation that was done by Pamela Scott found out or 19 

disclosed? 20 

A The final? 21 

Q Yes. 22 

A We could not confirm that Reggie was guilty, took the 23 

notes out of the box. 24 

Q Did you reach any conclusion -- did you participate in the 25 
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decision to issue General Counsel Exhibit 83 and 84?  1 

A Yes, I did. 2 

Q What conclusion was reached with respect to Reggie 3 

LeMoine’s conduct? 4 

 MS. ALONSO:  Objection, asked and answered. 5 

 JUDGE McCARRICK:  Overruled. 6 

Q What conclusion was reached with respect to Reggie 7 

LeMoine’s conduct in connection with General Counsel Exhibits 8 

83 and 84?  9 

A He was brought back to work, no suspension.  We could not 10 

-- through the investigation, we could not 100% prove that he 11 

did it. 12 

Q Are you talking about Reggie LeMoine or someone else? 13 

A We’re talking about Reggie LeMoine. 14 

Q Were there more than one person being investigated? 15 

A No, but there was more than one person being interviewed. 16 

Q Was anyone else --  17 

 JUDGE McCARRICK:  Ma’am --  18 

 WITNESS:  I’m sorry, I’m confusing myself, I apologize.  19 

I’m trying to --  20 

 JUDGE McCARRICK:  I’m a bit confused here.  Was LeMoine 21 

suspended without pay?   22 

 WITNESS:  To the best of my knowledge, no, we -- he was 23 

suspended at first without pay, but then he was paid when he 24 

was brought back, yes, sir. 25 
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Q Do you know if any other driver was suspended in 1 

connection with the same incident? 2 

A Todd Parando was, yes, sir. 3 

Q Do you know if he was brought back to work? 4 

A Yes, sir. 5 

Q Do you know if he was paid? 6 

A Yes, sir. 7 

Q Are you absolutely certain that Reggie LeMoine was brought 8 

back to work and paid for that --   9 

 MS. ALONSO:  Objection, asked and answered. 10 

 JUDGE McCARRICK:  Overruled, I’m confused about this.     11 

 WITNESS:  Yeah, I’m not 100% sure.  I’m almost positive, 12 

I’m not 100% sure.  I didn’t do payroll, it was supposed to be.  13 

Did it go on his paycheck?  I don’t know. 14 

 JUDGE McCARRICK:  But it’s your understanding that that 15 

was the conclusion? 16 

 WITNESS:  Yes, sir. 17 

 JUDGE McCARRICK:  Go ahead.  18 

Q Did you take any notes during this Reggie LeMoine 19 

investigation? 20 

A No, sir. 21 

 MS. ALONSO:  Objection. 22 

(Long pause) 23 

Q So the only participation that you had would have been the 24 

interview by telephone of Monty Caudill.  25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2192 

 

A Um hum. 1 

Q Is that a Yes? 2 

A Yes, I’m sorry. 3 

Q Do you recall if you took any notes during that interview? 4 

A No, sir, I didn’t. 5 

Q At some point, did I ask you to look and search for any 6 

notes you may’ve taken during the investigation of the Reggie 7 

LeMoine incident? 8 

A No, you didn’t. 9 

Q Did someone ask you to do that? 10 

A Yes, sir. 11 

Q Did you do that? 12 

A Yes, sir. 13 

Q Could you find any? 14 

A No, sir. 15 

Q Now go to General Counsel Exhibit 106 please.    16 

 JUDGE McCARRICK:  That’s again in that package.   17 

 WITNESS:  You guys must think I’m crazy because I can’t 18 

find anything.   19 

 JUDGE McCARRICK:  It’s hiding in there. 20 

 WITNESS:  Is it in this one? 21 

 JUDGE McCARRICK:  It is, ma’am.  It’s toward the top and 22 

the tab is toward the top of the package.   23 

(Long pause) 24 

Q Do have General Counsel Exhibit 106 in front of you? 25 
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A Yes, sir. 1 

Q Take a moment and read that, if you would.  Just read it 2 

to yourself.   3 

(Long pause) 4 

A Okay. 5 

Q Did you participate in the issuance of disciplinary 6 

action? 7 

A I was not present during the -- whatever Obie was spoke 8 

to.  Obie starts really early in the morning, Rusty Royce was.  9 

I did see this and sign off on it before, yes, sir.  10 

 JUDGE McCARRICK:  You’re referring to the disciplinary 11 

document itself?  12 

 WITNESS:  Yes, sir. 13 

Q So you weren’t presented when it was actually presented to 14 

Obie Frazier? 15 

A Correct. 16 

Q Okay. 17 

A It was at 5:30 in the morning, or something like that. 18 

Q Your signature is at the bottom? 19 

A Yes, sir. 20 

Q Okay.  Is anything on this document other than your 21 

signature your handwriting? 22 

A No, sir. 23 

Q Do you know who wrote the body of this disciplinary 24 

action? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2194 

 

A I believe Lynn Milton, the transportation supervisor for 1 

Bloomfield. 2 

Q Okay.   3 

 JUDGE McCARRICK:  Are you familiar with Mr. Milton’s 4 

handwriting? 5 

 WITNESS:  Yes, sir. 6 

Q Now, was your office in the same location as where Obie 7 

Frazier worked? 8 

A Yes, sir. 9 

Q Are you familiar with the copy machine in that building? 10 

A Yes, sir. 11 

Q Are you familiar with the company policy with respect to 12 

what that copy machine is to be used for? 13 

A For business purposes only. 14 

Q Did you do any investigation in connection with this 15 

exhibit, disciplinary action? 16 

A We talked with a security guard that had brought it to our 17 

attention and handwrote a note about it, yes, sir. 18 

Q Have you seen the note that the guard wrote? 19 

A I did at the time, but not -- no, not real recently, so I 20 

couldn’t remember what I said.  I did at the time, yes, sir. 21 

Q Did you have any input into the decision to issue this 22 

written warning? 23 

A Yes, sir. 24 

Q Who else participated in that decision? 25 
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A Pamela Scott. 1 

Q Anyone else? 2 

A To the best of my knowledge, no, it would’ve been Pamela 3 

Scott, the one we ran everything through. 4 

 JUDGE McCARRICK:  How about Mr. Milton? 5 

 WITNESS:  I’m sorry, yes, Mr. Milton would’ve had a say in 6 

it, yes. 7 

Q Okay.  He’s the one that wrote it, isn’t he? 8 

A Yeah. 9 

Q Now, this refers to a date of October the 24th, and the 10 

date of the discipline says November the 14th.  Do you have any 11 

recollection as to the time difference between those? 12 

A Yes, sir, the investigation.  I don’t believe I was in 13 

Bloomfield when it happened.  That’s during benefits, when we 14 

roll out our benefits and I was on the road and didn’t -- 15 

wasn’t there at the time it happened, so I had to look at the 16 

documentation, get with Pamela Scott and discuss it. 17 

Q Okay.  18 

 JUDGE McCARRICK:  How long were you out of the Bloomfield 19 

office during this time period? 20 

 WITNESS:  Usually, I’m out for three or four days at a 21 

time, two weeks in a row. 22 

Q Now turn over, if you will, to General Counsel’s Exhibits 23 

125, 126 and 127.   24 

A Here’s 125. 25 
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 JUDGE McCARRICK:  They should be in the bound version.  1 

 WITNESS:  Okay. 2 

Q Take a look a minute and look at those exhibits please. 3 

A Just 125? 4 

 JUDGE McCARRICK:  26 and 27. 5 

 WITNESS:  Okay. 6 

(Long pause) 7 

Q Let’s start with General Counsel’s Exhibit 125. 8 

A Yes, sir. 9 

Q Is your signature on that document? 10 

A Yes, sir. 11 

Q Did you participate in the disciplinary action to Mr. 12 

Holguin, as reflected in this exhibit? 13 

A Yes, sir, via phone. 14 

Q What was your role in that disciplinary action? 15 

A We did the investigation, as you can see, 126 and 127.  As 16 

stated before, Mike Gailey is the transportation supervisor for 17 

El Paso.  They do the speaking as HR on there to support --  18 

Q Do you know whose writing is in the body of General 19 

Counsel’s Exhibit 125? 20 

A 99.9% positive it’s Mike Gailey’s. 21 

Q It’s not yours? 22 

A No, sir. 23 

Q Is there any writing on General Counsel’s Exhibit 125 24 

that’s yours other than your signature? 25 
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A No, sir. 1 

Q What is it you recall Mr. Holguin did that he was being 2 

disciplined for? 3 

A He had dropped at the wrong location. 4 

Q Okay. 5 

A Completely dropped at the wrong location.   6 

 JUDGE McCARRICK:  When you say dropped, he made a fuel 7 

delivery? 8 

 WITNESS:  To the wrong store. 9 

 JUDGE McCARRICK:  Wrong customer? 10 

 WITNESS:  Yes, sir. 11 

Q Did you participate in the decision to come up with a 12 

suspension as opposed to some other --  13 

A Yes, sir. 14 

Q Do you recall why it is that the decision was made to 15 

issue a suspension as opposed to something else? 16 

A Yes, sir, because he had a previous -- I don’t know the 17 

date, but he had previously dropped -- actually, he went to 18 

Tucson instead of another customer, so he wasn’t reading his 19 

bills. 20 

Q Did the issuance of this disciplinary action have anything 21 

to do with union activities by Mr. Holguin? 22 

A Absolutely not. 23 

Q Did the issuance of the written warning to Obie Frazier 24 

have anything to do with his union activity? 25 
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 MS. ALONSO:  Objection, calls for a legal conclusion. 1 

 JUDGE McCARRICK:  Overruled. 2 

A Absolutely not. 3 

(Long pause) 4 

 MR. HIGH:  I pass the witness, Your Honor. 5 

 JUDGE McCARRICK:  Cross-examination? 6 

 MS. ALONSO:  Yes, Your Honor.  Could I have a moment to 7 

look over my notes? 8 

 JUDGE McCARRICK:  Off the record. 9 

(Off record) 10 

 JUDGE McCARRICK:  Back on the record. 11 

CROSS-EXAMINATION 12 

Q BY MS. ALONSO:  Hi, my name is Sophia.  I am prosecuting 13 

the case on behalf of the federal government. 14 

A Okay. 15 

Q I’m going to ask you some questions to follow up on some 16 

of the subjects that Mr. High just reviewed with you. 17 

A Okay. 18 

Q I want to begin asking you about the wage review, okay?  19 

General Counsel’s 39. 20 

A Yes, ma’am. 21 

Q This wage review was issued in 2011.  You had been 22 

involved in the research leading up to that increase. 23 

A Yes, ma’am. 24 

Q Isn’t it true that it had been two years since Western 25 
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granted a wage increase? 1 

A For anybody, yes, ma’am.  We were on a wage freeze due to 2 

the economy. 3 

Q Now, you mentioned that you conducted the research under 4 

line -- that wage increase.  What exactly did you do to 5 

research and find out that the wage -- that Western was going 6 

to implement a wage increase? 7 

A I called Coastal Transportation and Groendyke 8 

Transportation and asked them what their going rate was.  I 9 

spoke to the HR people there.  They wouldn’t give me exactly -- 10 

they’re not going to, but they would give me a round figure. 11 

Q Let’s start with your conversation with Groendyke.  When 12 

did you have a conversation --  13 

 JUDGE McCARRICK:  What is Groendyke? 14 

 WITNESS:  A transportation company, a lot like Western 15 

Refining.   16 

 JUDGE McCARRICK:  That’s all they did? 17 

 WITNESS:  I believe so. 18 

 JUDGE McCARRICK:  Okay. 19 

Q So you contacted somebody over at Groendyke. 20 

A Yes, ma’am. 21 

Q Who did you contact? 22 

A I don’t know.  I don’t have any of my notes and I didn’t -23 

-  24 

Q Did you take notes? 25 
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A No, ma’am.  Yeah, I would write down, but I don’t know 1 

where they’re at. 2 

Q That’s --  3 

A I’m not working there any longer. 4 

Q As best as you can remember, though, when did you call 5 

somebody at Groendyke? 6 

A It would’ve been like the beginning of when I started. 7 

Q Would it be around March? 8 

A March, April, to the best of my recollection, as I don’t 9 

have exact dates.  If I say those dates, I feel comfortable. 10 

Q Okay.  Now, who in Groendyke did you speak to?  Was it 11 

somebody from payroll?  Was it somebody from HR? 12 

A HR, I would -- I believe. 13 

Q Do you remember the position? 14 

A HR, and HR could be the same as payroll.   15 

Q Groendyke is a common carrier, right? 16 

A Correct. 17 

Q What did you find out from whomever you spoke with at 18 

Groendyke? 19 

A I found out that they pay by the mile. 20 

Q What were they paying by mile? 21 

A I don’t recall. 22 

Q Do you think may have made a note at that time? 23 

A I may have. 24 

Q Well, do you remember them making more or less than 25 
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Western drivers? 1 

A At that time --  2 

Q Or paying more or less than --  3 

A At that time, I believe they were paying less. 4 

Q Did you have a file that you kept as you went along and 5 

researched whether -- what the pay rate was for other drivers? 6 

A For other drivers? 7 

Q For other companies. 8 

A I’m sure I would have. 9 

Q Did you? 10 

A I’m sure.  I mean, I can’t tell you 100% Yes because --  11 

Q You would’ve had to go back and look at your notes --  12 

A Yes. 13 

Q -- and make a recommendation, right? 14 

A Correct. 15 

Q What did you do with that file? 16 

A Probably my filing cabinet, and it’s not my filing 17 

cabinet, probably the filing cabinet at Western Refining if it 18 

was kept. 19 

Q Okay. 20 

 MS. ALONSO:  Your Honor, we’re asking that that be 21 

produced if it was, in fact, kept. 22 

 MR. HIGH:  We produced everything that’s in our files. 23 

Q Did you keep disciplinary notes in that same file where 24 

you kept your notes on the --  25 
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A The same filing cabinet, yes, ma’am. 1 

Q Okay. 2 

A I had two filing cabinets.  One was for benefits and one 3 

was for everything else. 4 

Q In addition to calling somebody at Groendyke --  5 

 JUDGE McCARRICK:  I’m sorry, when you say for benefits, 6 

what do you consider benefits to include?  7 

 WITNESS:  I’m sorry, health insurance. 8 

 JUDGE McCARRICK:  Just health insurance? 9 

 WITNESS:  Right, and --  10 

 JUDGE McCARRICK:  How about 401k? 11 

 WITNESS:  I like to keep -- the main files are always kept 12 

in Tempe, Arizona, but I like to keep files for myself so that 13 

when the employees come and ask me, “Do you know if I took what 14 

plan?  Did I sign up?”  I have copies and I don’t have to wait 15 

for Tempe to scan them to me.  All of my files are copy files, 16 

all originals are kept in Tempe. 17 

 JUDGE McCARRICK:  When you would make your own personal 18 

files, for example, you’re doing your research on wages, do you 19 

consider that benefits or something else? 20 

 WITNESS:  That’s something else. 21 

 JUDGE McCARRICK:  Okay.  Would you send copies of your 22 

notes to Phoenix? 23 

 WITNESS:  Probably not. 24 

 JUDGE McCARRICK:  Go ahead.  25 
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Q When you left Western Refining --  1 

A Yes, ma’am. 2 

Q -- you left those notes in place, correct? 3 

A If they were there, correct.  Sometimes I would chicken-4 

scratch and then I would send an email.  I would compile it all 5 

in an email, write everything down, and then I would shred the 6 

notes.  I did that a lot. 7 

Q Did you do that --  8 

A Because of --  9 

Q Did you do that in the course of your wage analysis? 10 

A Probably shredded some stuff because I had so many notes 11 

and so many thoughts that I was thinking --  12 

Q Okay. 13 

A -- that nobody else would’ve probably been able to make 14 

rhyme or reason of. 15 

Q You did send emails containing your notes from --  16 

A Either email or verbal. 17 

Q Alright.   In addition to speaking to somebody at 18 

Groendyke, you mentioned another company.  Who else did you 19 

speak with?  20 

A Coastal Transportation. 21 

Q Who did you speak with at Coastal Transportation? 22 

A I would’ve asked for the HR Department. 23 

Q This is also a conversation you had around April or May? 24 

A I would’ve done them both at the same time, yes, ma’am. 25 
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Q What did you learn -- do you remember the name of that 1 

individual you spoke to? 2 

A No, ma’am. 3 

Q What did you learn about their wages when you spoke with 4 

somebody from the company? 5 

A Western Refining was leading in the pay department, the 6 

benefit department. 7 

Q So they paid less than Western Refining? 8 

A I said that wrong, I apologize.  I believe everybody was 9 

about the same except we did do some hourly rates and they 10 

didn’t do any hourly rates.   11 

Q What is it you asked them?  What type of questions did you 12 

ask Groendyke and Coastal Service (sic) when you were 13 

conducting your research. 14 

A I’d say, “This is Colleen Redfearn, and if you don’t mind, 15 

I’m HR for Western Refining.  We’re trying to do a wage survey.  16 

Can you -- do you mind telling me,” would be something I would 17 

start with, “what you guys pay per mile?  Do you guys pay by 18 

the mile?  Do you guys pay by the hour?  Do you guys pay by the 19 

load?”  That type of thing. 20 

Q Did you also ask about their hourly pay or weight pay? 21 

A I didn’t ask them about weight pay, no, ma’am. 22 

 JUDGE McCARRICK:  Well, you said that Groendyke is paying 23 

less than Respondent earlier. 24 

 WITNESS:  Correct, correct, and Coastal -- yes, sir. 25 
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 JUDGE McCARRICK:  Less per mile? 1 

 WITNESS:  Because they pay by mile, yes, sir, from what I 2 

recall. 3 

 JUDGE McCARRICK:  I understand.  And Coastal was paying 4 

less? 5 

 WITNESS:  I think that Coastal might’ve been paying about 6 

the same, if not a little bit more on the farther miles, like 7 

maybe after 100 miles or something like that.  I’m just 8 

grasping at this. 9 

 JUDGE McCARRICK:  Well, I don’t want you to speculate. 10 

 WITNESS:  Yeah, exactly. 11 

 JUDGE McCARRICK:  Were they paying -- did they pay by the 12 

zone like you did? 13 

 WITNESS:  No, sir, I don’t believe so. 14 

 JUDGE McCARRICK:  So are we talking about apples and 15 

oranges here in terms of what they pay? 16 

 WITNESS:  I don’t know.  Without having my notes and 17 

seeing it, I would be giving you false information. 18 

 JUDGE McCARRICK:  Alright, go ahead. 19 

Q Well, to the extent that you do remember, though, because 20 

a wage increase is a fairly significant move for the company to 21 

make, right?  If the company’s going to grant a wage increase, 22 

the information that you’re relying on has to be reliable, 23 

right?  You would’ve had to write this information in order to 24 

-- in making your recommendation or summarizing it.  25 
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 JUDGE McCARRICK:  Is that a question?   1 

 MR. HIGH:  I’m objecting to the form of that question. 2 

 JUDGE McCARRICK:  Yeah. 3 

 MR. HIGH:  If that’s a question. 4 

 JUDGE McCARRICK:  Yeah. 5 

 MS. ALONSO:  I’ll rephrase. 6 

Q In your wage research, you had -- did you ask those 7 

questions?  Did you ask if Coastal was paying by the mile or by 8 

the zone? 9 

A I do not believe -- I don’t recall.   10 

Q You spoke to another company, correct? 11 

A Yes, ma’am. 12 

Q What is the name of the other company? 13 

A Those two, Groendyke Transportation and Coastal 14 

Transportation. 15 

Q Are those the only two companies you spoke to? 16 

A That I recall, yes, ma’am. 17 

Q Before conducting this wage increase that was implemented 18 

in September of 2011, had you ever conducted another wage 19 

review for Western? 20 

A Yes, ma’am.  I apologize, it might not have been for 21 

Western Refining, it might’ve been for Giant.  I don’t know 22 

which one. 23 

 JUDGE McCARRICK:  You didn’t show when --  24 

 WITNESS:  Correct. 25 
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Q When was that?  When did you conduct the wage review for -1 

-  2 

A I don’t have a date but I’ve done it several other times. 3 

Q Now, I think you may have these notes up there, but I’m 4 

not sure, General Counsel’s --  5 

 JUDGE McCARRICK:  Before you get -- are you getting into 6 

another subject? 7 

 MS. ALONSO:  I am.   8 

 JUDGE McCARRICK:  Did you consider other information 9 

besides talking with Groendyke and Coastal in terms of looking 10 

at what companies were paying their drivers?  Was it other 11 

industry publications, government studies, anything like that 12 

that you looked at? 13 

 WITNESS:  Personally, no.  Those are the only two that I 14 

did.  I don’t --   15 

 JUDGE McCARRICK:  That was the only research that you did? 16 

 WITNESS:  That I did personally, yes, sir. 17 

 JUDGE McCARRICK:  Okay.  Go ahead.   18 

Q So go ahead and take a look at General Counsel’s 145. 19 

 JUDGE McCARRICK:  That’s --  20 

(Speaking over each other) 21 

 JUDGE McCARRICK:  I’ve got it right here.   22 

 MS. ALONSO:  Okay.   23 

 WITNESS:  Thank you. 24 

Q Colleen, let’s turn to page 11 of General Counsel’s 145.  25 
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Mr. High asked you some questions about when these notes were 1 

taken.  Is it your testimony that you took these notes during 2 

the meeting with Obie Frazier? 3 

A I believe I would’ve taken them before the meeting. 4 

Q You took them before? 5 

A Correct, I believe so. 6 

Q You wrote down a date on here, so you took these on 7 

September 23rd? 8 

A Yes, ma’am. 9 

Q How is it that you developed these notes before the 10 

meeting?  Let’s begin with the first line.  So you have -- I 11 

can’t make out that other word, so could you read what that 12 

first portion says? 13 

A “Walkner Flatbed, Navajo and Shiprock Construction has met 14 

11 years.” 15 

Q What does that mean? 16 

A I don’t know.   17 

Q Did you write that? 18 

A Yes.  That could’ve just been a note that I was -- from a 19 

telephone conversation, someone left me a message. 20 

Q Who would you have been talking to? 21 

A I don’t know that it pertains to all this because I can’t 22 

make rhyme or reason out of it. 23 

Q So that’s irrelevant to --  24 

A I believe so. 25 
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Q Okay.  Underneath, you’ve written down -- is that your 1 

handwriting underneath? 2 

A Yes, ma’am. 3 

Q Here, you’ve indicated that Billy Taylor is a witness. 4 

A Correct. 5 

Q But this is the day before the meeting with Obie Frazier? 6 

A I don’t believe so, I believe this is when Billy Taylor 7 

came in. 8 

Q Let’s go to the writing underneath.  Is that your 9 

handwriting as well? 10 

A Yes, ma’am. 11 

Q Could you read just what that says? 12 

A “Pam:  Her background, three years, W&R, issues throughout 13 

year, safety investigations, ruled followed.” 14 

Q What does that mean? 15 

A I was probably talking to Pam. 16 

Q Talking to Pam on the phone? 17 

A Or in person, I’m not sure, to be honest with you. 18 

Q Or was this during the meeting with Obie Frazier? 19 

A It looks like it went into the meeting with Obie Frazier.  20 

It was probably just notes that I made to myself.  I didn’t 21 

lead the talk to Obie.  Like I said earlier, I scribble a lot, 22 

just things that --  23 

Q Underneath, Colleen and Lynn. 24 

A That would’ve been Lynn and I and -- how I’m seeing it, 25 
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it’s got me and Billy and Pam and Lynn in the meeting.  What 1 

her background of three years has to do with it, I honestly 2 

don’t know. 3 

Q Let’s go back to Billy Taylor.  Did you take notes of your 4 

discussions with Billy Taylor? 5 

A No, Billy Taylor was just a witness.  He wanted to sit in 6 

there. 7 

Q Now, did -- the last portion of the notes, go ahead and 8 

just read those just to make sure that they’re legible. 9 

A “Violating rules; several drivers while they were working 10 

rack; he talked to them during working; I asked them if they 11 

were for or against, you have that right during nonworking 12 

hours and the other drivers on time.  This is not an area 13 

because it is safety sensitive.” 14 

Q What does that mean? 15 

A That means that it was talking about the two drivers that 16 

I had spoke of earlier that felt like they were being harassed.  17 

It’s a safety sensitive issue and we don’t want anybody feeling 18 

harassed at the rack. 19 

Q Are those all your notes of your conversation with the two 20 

employees you spoke with? 21 

A I don’t know where my notes are of the two employees that 22 

I spoke with. 23 

Q You did create some? 24 

A I don’t know. 25 
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Q Do you remember if you would’ve created some? 1 

A I don’t know, I don’t recall. 2 

Q Is it your practice to take notes of reported harassment? 3 

A Yes, ma’am. 4 

Q So in this case, you probably did create --  5 

A Probably did, right.  More likely than not, I would say. 6 

Q Let’s go back to this --    7 

 JUDGE McCARRICK:  Let me get some understanding here.  8 

When you interview employees in the course of some 9 

investigation, do you normally take notes of what the employee 10 

witnesses may’ve told you? 11 

 WITNESS:  Yes, sir. 12 

 JUDGE McCARRICK:  Then in the course of the investigation, 13 

do you generally discuss that with Pamela Scott? 14 

 WITNESS:  Yes, sir. 15 

 JUDGE McCARRICK:  Do you normally send her an email of the 16 

subject matter?  for example, did you send her an email 17 

summarizing the interviews that you made?   18 

 WITNESS:  Yes, sir. 19 

 JUDGE McCARRICK:  Do you know if you did that in this 20 

case? 21 

 WITNESS:  I don’t recall.  I almost always do, so --  22 

 JUDGE McCARRICK:  Is that your practice? 23 

 WITNESS:  Yes.  My handwriting is awful and jot down just 24 

a lot of random stuff, so that’s why I like to follow up with 25 
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an email.   1 

 JUDGE McCARRICK:  Okay, go ahead. 2 

 MS. ALONSO:  Alright. 3 

Q Ms. Redfearn, let’s go back to this paragraph, violating 4 

rules, is that Mr. Frazier violating rules?  Is that what that 5 

means? 6 

A I don’t know. 7 

Q What rules are being violated? 8 

A I don’t know.  I mean, he was harassing, making other 9 

people feel threatened at the rack. 10 

Q What rule was -- what company rule did he violate? 11 

A I’ll go back to the Western Refining handbook, hold on a 12 

second please.  I don’t know off the top of my head what rule 13 

he is violating. 14 

Q Now, when you --  15 

A Harassment policy.  We have a non-harassment policy.  16 

Q You’re sure that was the rule that he violated? 17 

A Yes, ma’am. 18 

Q Several drivers while they were working at rack, you 19 

talked to other -- I’ll rephrase.  The second line, “several 20 

drives while they were working,” what does that mean? 21 

A That would’ve been Kelly Heth and Dave Ramsey that I was 22 

talking about while they were fueling up at the rack, loading 23 

up their truck, they were approached by Obie. 24 

Q How did you learn they were at the rack fueling when they 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2213 

 

were approached by Obie? 1 

A Because they both told me on several occasions. 2 

 JUDGE McCARRICK:  What words did they use? 3 

 WITNESS:  “I’m tired of getting harassed at the rack.  4 

We’re there to do a job, I just want to do my job and go on.” 5 

 JUDGE McCARRICK:  Kelly referred to being harassed at the 6 

rack. 7 

 WITNESS:  Yes, sir. 8 

 JUDGE McCARRICK:  How did he define the rack? 9 

 WITNESS:  The rack is where -- it’s a big rack where 10 

trucks go to fuel up a tanker. 11 

 JUDGE McCARRICK:  He’s driving by the rack? 12 

 WITNESS:  That is the only thing --  13 

 JUDGE McCARRICK:  Did you ask these drivers if that’s what 14 

they meant by the rack when they told you the rack? 15 

 WITNESS:  No, sir. 16 

 JUDGE McCARRICK:  You didn’t have them define it for you? 17 

 WITNESS:  No, sir. 18 

 JUDGE McCARRICK:  So it could’ve been while they were 19 

waiting in line to go onto the rack. 20 

 WITNESS:  Correct.  Yes, sir, I did not ask if they were 21 

fueling up at the time. 22 

Q To follow up on that, they did not tell you that they were 23 

fueling at the time. 24 

A Correct. 25 
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Q Did you take notes of your conversations with either of 1 

these two employees? 2 

A As previously stated, I probably did.  I don’t know where 3 

they’re at.  I’m not 100% positive because I don’t have access 4 

to my files. 5 

Q The next line says, “at rack you talked to other during 6 

working.” 7 

A During working hours. 8 

Q Did you ask those drivers if they were working or if they 9 

were -- how did that come about?  Did you ask them specific 10 

questions? 11 

A No. 12 

Q The next line, “I asked them if they were for or against.” 13 

A I never ask anyone if they’re for or against, so I must’ve 14 

been --  15 

Q That’s for or against the union, right? 16 

A Correct. 17 

(Long pause) 18 

Q In the following line, “You have the right during your 19 

nonworking hours and other drivers’ own time.”   20 

A Yes. 21 

Q Is that something you said to Obie Frazier? 22 

A Yes, ma’am. 23 

Q You told him that? 24 

A Um hum. 25 
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Q When did you say that to him? 1 

 JUDGE McCARRICK:  Did you say that to him or would that 2 

have been Ms. Scott? 3 

 WITNESS:  I would’ve said it to Obie Frazier, I believe I 4 

did.  5 

Q Now, going back to the line, “I asked them if they were 6 

for or against,” what does that mean? 7 

A I don’t know. 8 

Q Why is that in your notes? 9 

A I don’t know. 10 

 MR. GIANNOPOULOS:  Your Honor, can we go off record one 11 

second.   12 

 JUDGE McCARRICK:  Off the record. 13 

(Off record) 14 

 MR. GIANNOPOULOS:  Sorry, Your Honor. 15 

 JUDGE McCARRICK:  Go ahead. 16 

Q The last line here states, “not in an area that is safety 17 

sensitive.”  What does that mean? 18 

A I consider any part of the rack safety sensitive. 19 

Q Any part of the rack? 20 

A Yes, ma’am, even when you’re in line. 21 

(Long pause) 22 

Q Let’s turn to General Counsel’s Exhibit 106.   23 

 JUDGE McCARRICK:  106? 24 

 MS. ALONSO:  Yes. 25 
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 JUDGE McCARRICK:  That would be in the stack. 1 

 WITNESS:  Yes, sir. 2 

Q You were involved in this discipline to Obie Frazier, 3 

correct? 4 

A Yes, ma’am. 5 

Q Your role in this discipline was conducting the 6 

investigation, right? 7 

A Yes, ma’am. 8 

Q Tell me about your investigation.  When did you begin the 9 

investigation in this case? 10 

A I cannot give you the exact date the security guard 11 

brought it to Lynn Milton’s attention. 12 

Q How do you know the security guard brought it to Lynn 13 

Milton’s attention? 14 

A Because Mr. Milton came to me with it. 15 

Q What did Lynn Milton tell you? 16 

A Lynn Milton said the security guard has observed Obie 17 

Frazier making union materials, copies, off our copier and 18 

distributing them throughout the break room. 19 

Q Is this discipline because he made copies, union copies, 20 

at work, or because he distributed those union materials in the 21 

break room? 22 

A Because he made copies at work. 23 

Q Alright.  What did you do after you had your conversation 24 

with Lynn Milton? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2217 

 

A We discussed it, we notified Pamela Scott. 1 

Q Did you notify her by phone or by email? 2 

A By phone. 3 

Q Was this -- did you ask when the security guard had 4 

observed Obie? 5 

A We asked for documentation and the security guard wrote 6 

a statement out for us. 7 

Q When did you get that statement from the security guard? 8 

A I don’t recall the exact date. 9 

Q Was it the same day you spoke with Lynn Milton? 10 

A No, ma’am, I believe it was a couple days afterwards, I 11 

believe. 12 

Q Did you ask the security guard to write the statement? 13 

A No, ma’am, Lynn Milton did. 14 

Q Did you instruct Lynn Milton to get a statement from the 15 

security guard? 16 

A Between the two of us, I believe it was agreed upon that 17 

that’s what we do.  I don’t know who initiated getting a signed 18 

statement, I don’t know who. 19 

Q Who’s the security guard? 20 

A I don’t know his name. 21 

Q How many security guards were there at Bloomfield while 22 

you were working during this time? 23 

A One at a time, and I believe there was two that rotated 24 

shifts, I believe.     25 
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 JUDGE McCARRICK:  Total of two? 1 

 WITNESS:  Yes, sir, I believe so. 2 

Q Did you ever speak with that security guard? 3 

A About this? 4 

Q Yes. 5 

A Yes, ma’am. 6 

Q You did?  When was that in relation to the date that Lynn 7 

Milton came and told you about this incident? 8 

A I believe it was a couple of days later. 9 

Q Where was that discussion? 10 

A Probably right outside my office, mine and Lynn’s office, 11 

we’re right next to each other. 12 

Q What did you ask the guard? 13 

A I asked him if he could tell me what he observed. 14 

Q What did the guard say? 15 

A He said he saw Obie Frazier making copies in the break 16 

room and he actually left what he was copying on the copier, 17 

and that’s what he brought to us, and it was for personal use. 18 

Q The guard told you it was for personal use? 19 

A No.   20 

 JUDGE McCARRICK:  That’s what your conclusion was?   21 

 WITNESS:  Correct. 22 

Q That flyer that the guard found, did he give it to you 23 

that day?  24 

A He gave it to Lynn Milton, and I don’t know if it was the 25 
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exactly that day.  I’m going to assume that -- I’m not 100% 1 

positive. 2 

Q When did that flyer come into your possession? 3 

A I don’t recall. 4 

 JUDGE McCARRICK:  Do you recall seeing the flyer? 5 

 WITNESS:  Yes, sir. 6 

Q Did you ask the guard what time that happened? 7 

A No, ma’am. 8 

Q Did you ask the guard if he ever found anything else on 9 

the copy machines, any similar flyers on the copy machines?   10 

A No, ma’am. 11 

Q You relied on the guard knowing who Obie Frazier was? 12 

A Yes, ma’am. 13 

Q Did you ask the guard if he took the flyer from the copy 14 

machine immediately afterwards? 15 

A I did not ask that, no. 16 

Q Did you ask the guard if we watched as Obie made this 17 

copy? 18 

A He said he observed him, so I didn’t have to ask that 19 

question. 20 

Q Did the guard say that he saw the flyer after Obie left? 21 

A No, ma’am, he said he seen (sic) Obie making the copies. 22 

Q Did he say he saw Obie holding the union flyer, walk to 23 

the copy machine, put it down, run copies and then walk away? 24 

A That’s not what he said, no, ma’am. 25 
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Q What did you do with the guard’s written statement? 1 

A I believe it was put in the file. 2 

Q What file is that? 3 

A The one for this investigation. 4 

Q Did you have a computer at work that you used in your 5 

office? 6 

A Yes, ma’am. 7 

Q Did you ever browse the internet for unrelated purposes -- 8 

for purposes unrelated to work? 9 

A Not really, no, ma’am. 10 

Q You never went shopping online?  Never went on Facebook 11 

online? 12 

A Those were all blocked. 13 

Q Did you listen to the radio using internet? 14 

A No, ma’am, I had my own little radio in my office. 15 

Q What about personal email?  Do you have a personal email 16 

address aside from the one that was assigned to you by Western 17 

Refining? 18 

A No, ma’am. 19 

Q You don’t? 20 

A I have one at home, but not one that I can access from 21 

work. 22 

Q What’s your personal email address? 23 

 MR. HIGH:  Objection, not relevant. 24 

 JUDGE McCARRICK:  I agree, that’s like a social security 25 
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number.  I’m not going to allow that. 1 

 MS. ALONSO:  Okay. 2 

 JUDGE McCARRICK:  You can ask her about use of it, but not 3 

the specific --  4 

Q Is it a Yahoo or Google email account? 5 

A Yes, ma’am. 6 

Q Which one? 7 

A It’s a Gmail account. 8 

Q And you never accessed your personal Gmail account from 9 

that work computer? 10 

A No, ma’am. 11 

Q Did you ever use a copier at work to make a copy of 12 

something for yourself? 13 

A No, ma’am. 14 

Q What about work pens?  Does Western have work pens or --  15 

A That we hand out. 16 

Q Did you ever take one home with you? 17 

A Yes, ma’am, we handed them out to employees during benefit 18 

orientation.  They were free samples.   19 

 JUDGE McCARRICK:  In the time you worked for Western, did 20 

you ever discipline any other employee for personal use of the 21 

copy machine? 22 

 WITNESS:  I did not personally, no. 23 

 JUDGE McCARRICK:  Are you aware of any employee being 24 

disciplined for personal use of a copy machine? 25 
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 WITNESS:  No, sir. 1 

 JUDGE McCARRICK:  Did you ever observe drivers using the 2 

copy machine? 3 

 WITNESS:  To copy their BULs, yes, sir. 4 

 JUDGE McCARRICK:  No, I’m just saying, did you ever 5 

observe drivers using the copy machine? 6 

 WITNESS:  Yes, sir. 7 

 JUDGE McCARRICK:  How often would you say that occurred? 8 

 WITNESS:  Once a day. 9 

 JUDGE McCARRICK:  Did you see each and every thing that 10 

they copied? 11 

 WITNESS:  No, sir. 12 

 JUDGE McCARRICK:  Go ahead. 13 

Q Have you ever seen anyone from management use the copier 14 

for personal use? 15 

A No, ma’am. 16 

Q Have you seen other -- have you seen anybody else take 17 

sticky pads home or any other type of work supplies? 18 

A No, ma’am. 19 

Q In General Counsel’s 106, this document is dated is 20 

November 14th of 2011.  Do you know who wrote that? 21 

A Who wrote 11/14/11? 22 

Q Yes. 23 

A No, I don’t.  I believe that might’ve been Rusty Royce. 24 

Q That writing, the numbers here are slightly different than 25 
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the numbers up above on the employee ID.  Was it a different 1 

person that wrote the date given? 2 

A Yes, ma’am. 3 

Q Different that the person who filled out the form? 4 

A Correct. 5 

Q And you don’t know who that was? 6 

A I believe it was Rusty Royce. 7 

Q Who filled this out? 8 

A Lynn Milton. 9 

Q Let’s turn to General Counsel’s 125.   10 

A Yes, ma’am. 11 

Q You mentioned that you were involved in the investigation 12 

of this incident prior to disciplining the employee.  What did 13 

you do to investigate this discipline? 14 

A We looked to make sure he was there. 15 

Q That he was where? 16 

A That he did go to the wrong store.  We did his ticket and 17 

--  18 

Q Let me pause you right here.  How did you look into that?  19 

Who did you talk to? 20 

A Mr. Mike Gailey.   21 

Q Mike Gailey is a supervisor in El Paso, right? 22 

A Yes, ma’am. 23 

Q What did Mike Gailey tell you? 24 

A That he got a call from a customer and we dropped at the 25 
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wrong store. 1 

Q Did he tell you what time the customer called? 2 

A No, ma’am. 3 

Q What did you do after your conversation with Mike Gailey? 4 

A I notified Pamela Scott and we looked to see what he had 5 

done in the past, and he had gone to Tucson, the wrong town, 6 

previously.  So we felt that a suspension was in order. 7 

Q Did you ever contact the customer? 8 

A Me, personally, no, ma’am. 9 

Q Who filled out 125? 10 

A Mike Gailey. 11 

Q The customer, you did not contact the customer? 12 

A I did not personally, no. 13 

Q Why was Mr. Holguin given a five-day working suspension as 14 

opposed to a suspension of two days? 15 

A Failure follow instructions, that’s a huge error. 16 

 JUDGE McCARRICK:  I didn’t hear your answer. 17 

 WITNESS:  That’s a huge error. 18 

 JUDGE McCARRICK:  Thank you. 19 

A Now we have to try to collect from a customer that didn’t 20 

order anything. 21 

Q Well, is there a discretion to the amount of days that the 22 

employee will have off or be suspended? 23 

A Mr. Holguin had been suspended previously. 24 

Q That’s nonresponsive.  Is there discretion in the number 25 
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of days that you suspend employees?  Could you have decided to 1 

suspend him for one day as opposed to five days? 2 

A It depends on the infraction. 3 

Q What led you to conclude that a five-day suspension was 4 

warranted in this case? 5 

A Previous history. 6 

Q That’s only one other incident. 7 

A Mr. Holguin has several. 8 

Q What are the other ones? 9 

A I don’t recall. 10 

Q Let’s look at General Counsel’s 125.  Look at that in 11 

relation to General Counsel’s 106.  The handwriting on the date 12 

given in 106 -- take a look at that and compare it to the 13 

handwriting for the date given on 125.  That handwriting’s very 14 

similar. 15 

A Very similar. 16 

Q Why is that?  Were they filled out by the same person? 17 

A No. 18 

 JUDGE McCARRICK:  You know, I’m not going to have this 19 

witness compare.  She’s not a handwriting expert.  20 

 MS. ALONSO:  Alright. 21 

Q Let’s go back to Mr. Holguin’s suspension, 125.  You said 22 

that Mr. Holguin had prior infractions in his record.  If he -- 23 

I’ll withdraw that. 24 

 Mr. High asked you if the employees’ union activity had 25 
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anything to do with these suspensions.  At the time that these 1 

employees were suspended, you knew there was an organizing 2 

drive in place, right?  Union organizing drive. 3 

A If that’s what you call it, yes. 4 

Q But you knew that the drivers at Western were trying to 5 

organize and form a union. 6 

A That they were considering it, yes, ma’am. 7 

Q You knew that Mr. Holguin was a union supporter, right? 8 

A I believe he was.  I wasn’t 100% positive. 9 

Q Well, the company received letters from the Teamsters, 10 

didn’t they? 11 

A I believe so. 12 

Q Mr. Holguin was named on the letter, right? 13 

A I believe he was. 14 

Q When did you learn about the union organizing drive? 15 

A I don’t recall the date. 16 

Q Was it early on in 2011? 17 

A I don’t believe so. 18 

Q Okay.  When did you learn that the drivers at Western were 19 

trying to form a union? 20 

A I don’t know the date that I learned. 21 

Q Do you remember if it was summer? 22 

A Probably summer-ish. 23 

Q Alright. 24 

A I don’t recall when I learned.  25 
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Q There were LRI consultants at Western Refining in October, 1 

correct? 2 

A If that’s the date, yes. 3 

Q What did they do while they were there? 4 

 MR. HIGH:  Your Honor, I object.  This is well-beyond 5 

direct. 6 

 JUDGE McCARRICK:  Sustained. 7 

 MS. ALONSO:  Your Honor, I would argue that this LRI -- 8 

that the LRI’s presence there goes to Mr. Frazier’s union 9 

activity, her knowledge of the union activity during the time 10 

that Mr. Frazier was disciplined, and Mr. Frazier is an 11 

employee who works from the Bloomfield Terminal. 12 

 MR. HIGH:  Your Honor, this is -- we presented this 13 

witness -- her cross ought to be limited to the direct.   14 

 JUDGE McCARRICK:  I understand, but it does go to a 15 

disciplinary action, to an 8(a)(3) allegation.  I’ll allow a 16 

few questions.  If it get far off field and gets into what I 17 

believe is inappropriate or well-beyond the scope of the 18 

8(a)(3) allegation, the discipline, I’ll cut it off.  Go ahead. 19 

Q Who are the LRI consultants at Western in Bloomfield? 20 

A I believe her name was Elaine.  The company she worked 21 

for, I don’t recall. 22 

 JUDGE McCARRICK:  Evelyn?  23 

 WITNESS:  Evelyn, thank you. 24 

Q Did she report to while she was there? 25 
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A No, ma’am. 1 

Q Did she send you emails about her visit? 2 

A I believe I was cc-ed on a couple updates. 3 

Q Where did you see where while she was in Bloomfield? 4 

A Just a little bit throughout the day, she would come in 5 

and log onto her computer.  It was back there by where my 6 

office is.   7 

Q Did she talk to Obie? 8 

A I don’t recall.  I wasn’t present if she did.  I believe 9 

she talked to everybody.  I wasn’t present during that time. 10 

(Long pause) 11 

Q Where did you talk to the employees when you saw her? 12 

 JUDGE McCARRICK:  I’m not going to permit any more of 13 

this.  I’ll make a finding.  I believe Mr. Frazier was named in 14 

a letter sent to the company.  I don’t have the date, but I’ll 15 

make a finding as of that date that the company had knowledge 16 

of his union activities. 17 

(Long pause) 18 

 MS. ALONSO:  No further --  19 

(Long pause) 20 

 JUDGE McCARRICK:  You --    21 

 MS. ALONSO:  Just --  22 

 JUDGE McCARRICK:  Go ahead. 23 

Q Ms. Redfearn, before testifying here today, did you review 24 

any documents to refresh your recollection about everything 25 
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that we’ve reviewed today and the questions that Mr. High has 1 

asked you? 2 

A Yes, ma’am. 3 

Q What did you review? 4 

A I saw them again when I looked for some of my notes on Mr. 5 

LeMoine.  I read my notes again.  I did look at a few of them 6 

this morning. 7 

Q Which are the notes that you reviewed this morning? 8 

 JUDGE McCARRICK:  Are these exhibits in this case that 9 

you’ve looked at in that stack? 10 

 WITNESS:  Yes, sir. 11 

Q Did you review any other notes in addition to what we have 12 

reviewed today? 13 

A To the best of my knowledge, no. 14 

Q Did you talk about your testimony with anyone else? 15 

A About what I was going to say? 16 

Q Right. 17 

A No, ma’am. 18 

Q Did you meet with Mr. High at one point? 19 

A You asked anybody else besides Mr. High, so he was 20 

included in -- you asked -- I looked at the notes with him. 21 

Q When did you first meet with Mr. High? 22 

A Three weeks ago in Bloomfield, approximately. 23 

Q Who was present when you met with Mr. High? 24 

A Mr. High by himself. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2230 

 

Q No supervisor -- no other supervisors were present? 1 

A Not in the room. 2 

Q Is that the only time you met with Mr. High? 3 

A I spoke with him last night regarding what time I needed 4 

to be here this morning. 5 

Q Okay.  Did you ever have a conversation with Mr. High on 6 

the phone? 7 

A Yes, ma’am. 8 

Q Aside from Mr. High being on the phone, was anybody else 9 

also on the line? 10 

A No, ma’am. 11 

 MS. ALONSO:  No further questions, Your Honor. 12 

 JUDGE McCARRICK:  Redirect? 13 

 MR. HIGH:  Yes, just a little bit, Your Honor, if I may.  14 

REDIRECT EXAMINATION 15 

Q BY MR. HIGH:  Ms. Redfearn, would you get General Counsel 16 

Exhibit 145 please? 17 

 JUDGE McCARRICK:  Do you still have it there, ma’am?   18 

 WITNESS:  Yes, sir. 19 

Q Let’s go to page 11. 20 

A Yes, sir. 21 

Q Turn over to page 12.  What is page 12? 22 

A Is that the statement from Bill Finney? 23 

 JUDGE McCARRICK:  From who? 24 

 WITNESS:  From Bill Finney. 25 
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 JUDGE McCARRICK:  Okay.  That’s spelled? 1 

 WITNESS:  B-i-l-l, F-i-n-n-e-y. 2 

 JUDGE McCARRICK:  Thank you. 3 

Q Who is Bill Finney? 4 

A He’s a transportation driver.  He’s another transport 5 

driver. 6 

Q If we look at page 11, go to the bottom of page 11, the 7 

fifth line up from the bottom where it says, “I asked them if 8 

they were for or against.”  Do you see that line? 9 

A Yes, sir. 10 

Q Is that something that Obie Frazier said or is that 11 

something that you said? 12 

A It would not have been something that I said.  100% 13 

honest, it does not matter to me if they’re for or against.  It 14 

would not have been something --  15 

 MS. ALONSO:  Objection, asked -- not responsive. 16 

 MR. HIGH:  Well, the reason --   17 

 JUDGE McCARRICK:  Sustained.  I think the witness 18 

identified whether she made the statemwent. 19 

 MR. HIGH:  The reason I ask, when I look at page 12, it’s 20 

talking about Obie Frazier asking drivers something, whether 21 

they would vote for or against the union. 22 

 MS. ALONSO:  Objection, form. 23 

 JUDGE McCARRICK:  You need a question here.  Just ask the 24 

witness. 25 
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 MR. HIGH:  Alright. 1 

Q If you look at page 12, does that help you recall who 2 

spoke the words that you wrote down here, “I asked them if they 3 

were for or against?”  Take a minute and read page 12 and see 4 

if that helps your recollection, yes or no. 5 

(Long pause) 6 

 JUDGE McCARRICK:  Does that help your recollection, ma’am? 7 

 WITNESS:  Yes, sir.  After reading that, I believe it was 8 

something Obie said. 9 

 MR. HIGH:  That’s all we have, Your Honor.  Thank you, Ms. 10 

Redfearn. 11 

 JUDGE McCARRICK:  Recross? 12 

RECROSS-EXAMINATION 13 

Q BY MS. ALONSO:  Ms. Redfearn, was Bill Finney disciplined 14 

for talking to Morgan at the rack? 15 

A No, ma’am. 16 

Q Mr. High just asked you to reference pages 11 and 12. 17 

A Yes, ma’am. 18 

Q Do you have an independent recollection of whether Obie 19 

Frazier said -- or made that statement on page 11? 20 

A I do not. 21 

Q Okay. 22 

 MS. ALONSO:  No further questions. 23 

 JUDGE McCARRICK:  Anything further? 24 

 MR. HIGH:  We have nothing further, Your Honor.   25 
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 JUDGE McCARRICK:  Ma’am, thank you very much.  You’re free 1 

to go. 2 

 WITNESS:  Thank you. 3 

(Witness excused) 4 

 JUDGE McCARRICK:  Let’s go off the record.   5 

(Off record) 6 

 JUDGE McCARRICK:  Let’s bring in your next witness. 7 

 MR. HIGH:  Monty Caudill. 8 

(Long pause) 9 

 JUDGE McCARRICK:  Mr. Caudill, if you’d stand and raise 10 

your right hand, sir?   11 

Whereupon,  12 

MONTY CAUDILL 13 

was called as a witness, by and on behalf of the Respondent, 14 

and having been duly sworn, was examined and testified as 15 

follows:  16 

 JUDGE McCARRICK:  Please be seated.  Would you state your 17 

name for the record, sir? 18 

 WITNESS:  Monty Caudill. 19 

 JUDGE McCARRICK:  How do you spell your last name, sir? 20 

 WITNESS:  C-a-u-d-i-l-l. 21 

 JUDGE McCARRICK:  Thank you.  Mr. High? 22 

 MR. HIGH:  Thank you, Your Honor. 23 

DIRECT EXAMINATION 24 

Q BY MR. HIGH:  Where are you employed, Mr. Caudill? 25 
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A I work for Western Refining of Albuquerque, New Mexico. 1 

Q What position do you have there? 2 

A Driver. 3 

Q What kind of driver?  What do you drive? 4 

A Finished products, I drive a body load and pup.  It’s two. 5 

Q How long have you worked for Western Refining? 6 

A I’ve been with Western a year and a half. 7 

Q Prior to Western, where’d you work? 8 

A I worked for Mesilla Valley out of El Paso, Texas. 9 

Q How long have you been a truck driver? 10 

A I’ve been in the trucking industry 38, 40 years. 11 

Q Give us some idea of your past employment, who you’ve 12 

worked for, what you’ve done. 13 

 MR. GIANNOPOULOS:  Objection, relevance. 14 

 JUDGE McCARRICK:  I’ll allow the work history. 15 

A I had started with a cattle truck.  My dad had a ranch and 16 

we ran his trucks and I’ve owned trucks.  I’ve been working 17 

with trucks and trucking companies the majority of my working 18 

career.  I started driving out in Nevada as a young kid hauling 19 

cement and mixers and worked my way up to better jobs, better 20 

opportunities, better employment and moneywise and all that.  I 21 

spent 15 years over at Yellow Freight here in Albuquerque. 22 

 JUDGE McCARRICK:  I think that gives me an idea of --  23 

Q What terminal do you work out of? 24 

A Albuquerque. 25 
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Q What shift or hours do you work there? 1 

A I work from 2:00 p.m. to 2:00 a.m., nightshift. 2 

Q Who do you report to?  Who’s your supervisor? 3 

A My supervisor is Jonas Armenta. 4 

Q Have you ever been a member of the Teamsters? 5 

A Yes, sir. 6 

Q Which local? 7 

A 492. 8 

Q Are you currently a member? 9 

A No. 10 

Q Do you know a person by the name of Reggie LeMoine? 11 

A Yes, I do. 12 

Q How do you know Mr. LeMoine? 13 

A I knew Reggie when we were over at Yellow.  I’ve known 14 

Reggie ten years, give or take. 15 

Q You worked with him before? 16 

A Worked with him, yes, sir. 17 

Q Did you ever report to Western Refining that you had 18 

information on who took some comments out of a suggestion box 19 

at the Albuquerque Terminal? 20 

A Yes, sir. 21 

Q To whom did you make that report? 22 

A I wrote that letter on my own.  I wasn’t directed to, I 23 

just felt --  24 

 MR. GIANNOPOULOS:  Objection, nonresponsive, Your Honor. 25 
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 JUDGE McCARRICK:  Sustained.  Who did you give the letter 1 

to, sir?  Who did you report it to? 2 

 WITNESS:  I wrote the letter on my own behalf in my own 3 

words. 4 

 JUDGE McCARRICK:  No, sir, who did --  5 

 MR. GIANNOPOULOS:  Objection.   6 

 WITNESS:  I presented the letter to Eric Burnham, which 7 

was my supervisor at that time. 8 

Q Let me back up.  Before we talk about the letter, did you 9 

make a report at anytime other than the letter? 10 

A What happened was --  11 

 MR. GIANNOPOULOS:  Objection, nonresponsive. 12 

 JUDGE McCARRICK:  It just calls for a Yes or No answer.  13 

Did you? 14 

 WITNESS:  No. 15 

Q So the first time you reported to Western Refining what 16 

you knew about the comment box was in the letter you wrote? 17 

A Yes, sir. 18 

Q You said you gave that to Eric Burnham? 19 

A Yes, sir. 20 

Q Look at General Counsel Exhibit 75 there in front of you. 21 

 JUDGE McCARRICK:  It’s in that big stack there, sir, in 22 

front of you. 23 

 WITNESS:  Okay. 24 

(Long pause) 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2237 

 

 JUDGE McCARRICK:  Have you had a chance to read that, sir? 1 

 WITNESS:  Yeah. 2 

Q Is General Counsel Exhibit 75 the letter that you wrote 3 

concerning the missing comments? 4 

A Yes, it is. 5 

Q Is that letter accurate and truthful? 6 

A It’s very accurate, very truthful. 7 

Q So it’s your testimony that you actually had a 8 

conversation with Reggie LeMoine --  9 

 MR. GIANNOPOULOS:  Objection, leading. 10 

 JUDGE McCARRICK:  Hold on, there’s an objection pending.] 11 

 MR. GIANNOPOULOS:  “It is your testimony,” that’s a 12 

leading question, Your Honor. 13 

 JUDGE McCARRICK:  Sustained. 14 

 MR. GIANNOPOULOS:  I would like to ask, if we’re going to 15 

ask questions about General Counsel’s 75 specifically, that’s 16 

fine.  But if we’re going to ask questions about the events to 17 

which that letter refers, I would prefer him not having the 18 

letter in front of him as the questions are being asked. 19 

 JUDGE McCARRICK:  Are you going to ask about the 20 

substance, Mr. High? 21 

 MR. HIGH:  I am. 22 

 JUDGE McCARRICK:  Hold that spot, sir.  Yeah, it’s closed. 23 

 WITNESS:  I don’t need this letter to tell the truth. 24 

 JUDGE McCARRICK:  We’re not questioning whether you’re 25 
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telling the truth or not, sir.  This is all about technical 1 

rules and --  2 

 WITNESS:  Right, right. 3 

Q Did you actually have a conversation with Reggie LeMoine 4 

in which the two of you discussed the comments in the box? 5 

A Yes, we did.  That evening when we got in --  6 

 MR. GIANNOPOULOS:  Objection, objection, nonresponsive. 7 

 JUDGE McCARRICK:  Sustained. 8 

Q What did Reggie LeMoine say to you with respect to the 9 

comments that were in the box?   10 

 MR. GIANNOPOULOS:  Objection, lack of foundation. 11 

 JUDGE McCARRICK:  Sustained. 12 

Q Where were you when you had the conversation with Reggie 13 

LeMoine? 14 

A In the drivers’ room, and Reggie --  15 

Q Just wait until I ask the question. 16 

A Okay. 17 

Q You were in the drivers’ room where? 18 

A On Western Refining’s property in Albuquerque. 19 

Q Is that the Albuquerque Terminal? 20 

A Yes, sir. 21 

Q Was anyone else present? 22 

A Kevin Taddy was. 23 

Q Anyone else you recall? 24 

A No, I don’t believe anyone else was in there at that time 25 
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of the first conversation we had about this. 1 

Q Do you recall about when this conversation took place? 2 

A I’m going to say around 1:00 in the morning. 3 

Q Do you recall the month and the date, or anything like 4 

that? 5 

A It had been in July, something like that. 6 

Q Was this conversation -- how close to it was -- would it 7 

have been to the missing box issues?   8 

A What had happened --  9 

 JUDGE McCARRICK:  No, sir, that’s not the question.  The 10 

question is how close was it to the missing box to that? 11 

 WITNESS:  How close is what? 12 

 JUDGE McCARRICK:  In time. 13 

Q The conversation. 14 

A I had spoken with Reggie earlier that morning and that 15 

evening, I said, “I want to talk to you when you get off work.”  16 

So he was going to work, I was getting off --  17 

 MR. GIANNOPOULOS:  Objection, nonresponsive. 18 

 JUDGE McCARRICK:  That’s not the question that was asked.  19 

What Mr. High is trying to establish is the conversation you 20 

had about the missing box, how soon was that in relation to 21 

when the box went missing -- or the questions in the box went 22 

missing? 23 

 WITNESS:  It was the next evening. 24 

Q If you still have General Counsel’s Exhibit 75 there, turn 25 
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to the second page of that exhibit -- I’m sorry, the page at 1 

the bottom marked with a 3. 2 

A Okay. 3 

Q Do you see that? 4 

A Yeah, I do. 5 

Q Have you ever seen that document before? 6 

A Yes. 7 

Q Where did you see it at? 8 

A This was -- Eric posted this in the drivers’ room and the 9 

break room in the main office. 10 

Q Is this location the same location where you said you had 11 

the conversation with Reggie LeMoine? 12 

A Yes, yes. 13 

Q Now the --  14 

A (indiscernible) 15 

Q Just a minute.  In relationship to the date shown on this 16 

page 3, which is July the 14th of 2013 (sic), when did you have 17 

the first conversation with Reggie LeMoine about the missing 18 

comments? 19 

A The first conversation I had with him was that morning.  20 

Reggie was coming in from Ciniza, Todd and me were going to 21 

Ciniza. 22 

Q That would be the morning of July 14th? 23 

A The morning of July 14th. 24 

Q Okay.  Was that an in-person conversation? 25 
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A It was his conversation on the cell phones. 1 

Q You weren’t face-to-face? 2 

A No. 3 

Q Okay.   4 

A Not at that time. 5 

Q That was a telephone conversation? 6 

A Telephone conversation. 7 

Q The telephone conversation was between you and who? 8 

A I was talking to Todd and Todd said, “I need to get off 9 

the phone because Reggie’s calling me.”  We just seen Reggie.  10 

We was going west and Reggie was coming east. 11 

Q So you were in your truck? 12 

A We was in our equipment, Western Refining’s equipment.  13 

Todd hung up and he talked to Reggie.  Todd called me back and 14 

he said, “You’re not going to believe what Reggie did.”  I 15 

said, “What did Reggie do?”  He said, “Well, he just told me 16 

that he had” --  17 

 MR. GIANNOPOULOS:  Objection, Your Honor.  First of all, 18 

it’s nonresponsive to the question, and I’d say it’s hearsay. 19 

 JUDGE McCARRICK:  Sustained on both counts. 20 

Q This is the telephone conversation? 21 

A Yes. 22 

Q That would be on July 14th? 23 

A Yes. 24 

Q So you had this telephone conversation with Todd Parando, 25 
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correct? 1 

A Yes. 2 

Q Did you then later have a conversation with Reggie 3 

LeMoine? 4 

A Yes, what happened --  5 

Q Excuse me, excuse me.  Was it by telephone or in person? 6 

A I had one by telephone and then I had one in person later 7 

that evening. 8 

Q So right after you had the telephone conversation with 9 

Todd Parando, is that when you had the telephone conversation 10 

with Reggie LeMoine? 11 

A Yes, sir, that’s when Reggie called my --  12 

Q Excuse me, just a minute, just a minute.   13 

 JUDGE McCARRICK:  Sir, we --  14 

 WITNESS:  I mean, do you guys want the truth here, or what 15 

do you want? 16 

 JUDGE McCARRICK:  Sir, yeah, of course we want the truth.  17 

We have rules.  You may not like them, but we have rules --  18 

 WITNESS:  About --  19 

 JUDGE McCARRICK:  Listen to me!   20 

 WITNESS:  Okay. 21 

 JUDGE McCARRICK:  We have rules.  They’re unusual and they 22 

seem artificial, I understand that, but it makes for a much 23 

better record when we go by the Rules of Evidence.  They’re 24 

totally different than what you do in normal everyday life, I 25 
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understand how it’s frustrating.  We have to follow them so we 1 

get a good record, alright? 2 

 WITNESS:  I’ll follow it. 3 

 JUDGE McCARRICK:  Go ahead. 4 

Q So you had the telephone conversation with Reggie LeMoine 5 

that morning.  This is after General Counsel Exhibit 75 was 6 

posted on the board, correct? 7 

A Yes. 8 

Q Tell me what you said to Reggie LeMoine and what he said 9 

to you. 10 

A When Reggie called me, he explained to me that he had 11 

fished out the comment cards with a clothes hanger and that he 12 

was instructed to do so by a fellow named Charlie Stephenson. 13 

Q Was this in this telephone conversation? 14 

A Yes, sir. 15 

Q Okay. 16 

A Charlie Stevenson is a union organizer.  I said, “If we 17 

can, let’s meet up tonight.  I’d like to talk to you about 18 

this.”   19 

Q How long did that telephone conversation last? 20 

A Three or four minutes, five minutes. 21 

Q Did you later then meet up with him? 22 

A Yes, sir, later that evening, yes, sir. 23 

Q And you had another conversation with him? 24 

A Yes, sir. 25 
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Q Where did this conversation take place? 1 

A We had this conversation at the drivers’ room in 2 

Albuquerque.  I was getting off work and Reggie was coming back 3 

to work. 4 

Q About what time would this have taken place? 5 

A I’m going to say 1:00, 1:30. 6 

 JUDGE McCARRICK:  In the morning? 7 

 WITNESS:  In the morning, a.m. 8 

Q Was anyone present other than you and Reggie LeMoine? 9 

A Kevin Taddy was present. 10 

Q Were you sitting down, standing up, what do you recall? 11 

A We were sitting down.  We were -- at that time, we was all 12 

copacetic, everything was cool. 13 

Q Did you talk then with Reggie LeMoine about the comments 14 

in the box? 15 

A Yes, sir. 16 

Q What did you say to Reggie LeMoine and what did he say to 17 

you? 18 

A I explained to Reggie, “I don’t believe that was the right 19 

thing to do.”  I said, “Basically, you’re taking the words from 20 

the workers of Western Refining.  They’ve got a right to put 21 

whatever they want to in the comment box.  It’s not for you or 22 

the organizer to tell you to remove them.”  I said, “Your 23 

taking voices from Western Refining’s employees.”  And I said, 24 

“The union I belonged to didn’t operate that way.” 25 
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Q This here, you’re talking with Reggie LeMoine? 1 

A Yes, sir. 2 

Q How long did that conversation last? 3 

A 30-40 minutes.  It became pretty heated. 4 

Q I take it Reggie LeMoine did not agree with your view of 5 

it? 6 

A No, he did not.   7 

 JUDGE McCARRICK:  What did he say? 8 

 WITNESS:  Reggie basically told me he was instructed to do 9 

it and that he was going to carry out those instructions, not 10 

only then but from then on until told or advised otherwise. 11 

Q After -- when in relationship to this meeting that you 12 

just described did you write the letter that is included in 13 

General Counsel Exhibit 75? 14 

A I went home and I talked to several of my friends at 15 

Yellow --  16 

 MR. GIANNOPOULOS:  Objection, nonresponsive.   17 

 JUDGE McCARRICK:  Sustained.  Sir, we’re just trying to 18 

get a timeframe here. 19 

A And so I thought about this two or three days and then I 20 

decided I’m going to write the letter because I think it needs 21 

to be addressed, needs to be brought to attention of what went 22 

on and in the manner it went on in, you know. 23 

Q After you wrote this letter and gave it to Western 24 

Refining, did you have any conversation with anyone from 25 
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Western Refining about what’s in the letter? 1 

A No, sir. 2 

Q Do you know -- well, did anyone ever ask you where you got 3 

the information in the letter? 4 

A No, sir. 5 

Q Did you deliver this letter to anyone other than Eric 6 

Burnham? 7 

A No, sir. 8 

 MR. GIANNOPOULOS:  Objection, assumes facts not in 9 

evidence.  I’m not sure we have set forth who he delivered this 10 

letter to. 11 

 MR. HIGH:  He just testified earlier.   12 

 JUDGE McCARRICK:  I’m not sure.  Go ahead and ask him 13 

because I don’t recall. 14 

Q After you wrote the letter that’s in General Counsel 15 

Exhibit 75, what’d you do with it, Mr. Caudill? 16 

A I put it in a sealed envelope and I give two copies to 17 

Eric Burnham, one copy for himself and one copy for Mr. 18 

Curtright, Steve Curtright. 19 

 JUDGE McCARRICK:  Did you give it to him personally or did 20 

you leave it in a mailbox? 21 

 WITNESS:  No, I personally went into Eric’s office and 22 

laid it on his desk. 23 

 JUDGE McCARRICK:  Was he there at the time? 24 

 WITNESS:  Yes, sir. 25 
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Q What did you do with the one that you had in the envelope 1 

for Steve Curtright? 2 

A Eric took both of them. 3 

Q Okay.  Did it ever occur to you, Mr. Caudill, that writing 4 

a letter like this might create some friction between you and 5 

Mr. LeMoine? 6 

A I did. 7 

Q Why would you write the letter then, knowing it’s going to 8 

create some friction? 9 

A Because I felt, number one, it wasn’t the right thing to 10 

do.  Number two, it was taking the voices of Western’s 11 

employees.  Number three, it just wasn’t copacetic, didn’t sit 12 

well with me.  I didn’t believe that’s the say to conduct 13 

business, no matter what you want or what your objective is, 14 

you know. 15 

Q Okay. 16 

A This went against my grain. 17 

Q After you wrote this letter, did you continue to get along 18 

with Mr. LeMoine okay? 19 

A Reggie and me got along just fine, yeah.  We had no 20 

problems until he started railroading me and telling me what I 21 

was going to do and what I was going to say. 22 

 MR. GIANNOPOULOS:  Objection, nonresponsive, Your Honor. 23 

 JUDGE McCARRICK:  Sustained. 24 

Q Did there ever come a time where you reported to Western 25 
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Refining that you were receiving threats from someone? 1 

A Yes, sir. 2 

Q Do you recall when it is that you reported to Western 3 

Refining that you were receiving threats? 4 

A I’d received a lot of threats on my cell phone and I 5 

didn’t --   6 

 MR. GIANNOPOULOS:  Objection, nonresponsive. 7 

 JUDGE McCARRICK:  Sustained.  First he’s just trying to 8 

figure out when this happened, sir. 9 

 WITNESS:  It happened August through December. 10 

 JUDGE McCARRICK:  You made the report when to Western of 11 

the threats? 12 

 WITNESS:  I would probably showed them the texts probably 13 

in September, October, somewhere in there.    14 

Q Did you ever put in writing any of these threats that you 15 

reported to Western Refining? 16 

A I don’t believe I did in writing, no. 17 

(Long pause) 18 

A I showed these texts to my supervisors.  They was on my 19 

phone. 20 

 MR. GIANNOPOULOS:  Objection, nonresponsive. 21 

 JUDGE McCARRICK:  Sustained.  There’s no question pending 22 

right now, sir. 23 

Q Let me show you, Mr. Caudill --    24 

(Long pause) 25 
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Q Look at what I’ve marked as Respondent’s Exhibit 37, Mr. 1 

Caudill.  Take a few minutes, if you would, and just look those 2 

over. 3 

(Respondent Exhibit 37 marked for identification) 4 

 MR. GIANNOPOULOS:  Your Honor, I’m going to object. 5 

 JUDGE McCARRICK:  As to what? 6 

 MR. GIANNOPOULOS:  I’m not sure where we’re going with 7 

this, but first of all, there’s a bunch of letters in there.  I 8 

don’t want it used to refresh recollection.  If he’s going to 9 

testify about statements that he’s made, it’s improper to ask 10 

him to read them now before he’s asked questions.  11 

 JUDGE McCARRICK:  I agree, but I’m not sure -- I assume 12 

these are going to be offered at some point.  At that point, 13 

you make the objection with respect to relevance.  Turn that 14 

document over, will you, Mr. Caudill.  Go ahead.   15 

Q Mr. Caudill, can you tell me what these documents are? 16 

A Well, what little I seen of them, I think it’s -- there’s 17 

two different situations here. 18 

Q Just tell me about the documents.  Can you tell me what 19 

these documents -- first of all, did you create the documents 20 

shown in Respondent’s Exhibit 37? 21 

A Yes. 22 

Q Did you submit these to Western Refining? 23 

A Yes. 24 

 MR. HIGH:  We would offer Respondent’s Exhibit 37, Your 25 
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Honor. 1 

 JUDGE McCARRICK:  What’s the relevance of the document?   2 

 MR. HIGH:  Reporting threats he had received. 3 

 JUDGE McCARRICK:  I understand.  What’s the relevance of 4 

that?  Does that go to an issue in the case?   5 

 MR. HIGH:  My answer to that is No, but General Counsel 6 

made a big deal out of us hiring security guards, posting a 7 

notice telling drivers we’re hiring new security guards because 8 

employees have received threats.  I want to show you we, in 9 

fact, did receive reports of threats to employees. 10 

 JUDGE McCARRICK:  I don’t think that’s in the complaint.   11 

 MR. GIANNOPOULOS:  I agree, it’s not, Your Honor. 12 

 JUDGE McCARRICK:  I assume you’re not offering it as 13 

evidence of antiunion animus. 14 

 MR. GIANNOPOULOS:  Correct. 15 

 MR. HIGH:  Okay. 16 

 JUDGE McCARRICK:  So there’s no relevance to it. 17 

 MR. HIGH:  Okay, if that’s the position of the General 18 

Counsel, I’m very comfortable with that. 19 

 JUDGE McCARRICK:  Are you withdrawing 37? 20 

 MR. HIGH:  I will withdraw 37. 21 

 JUDGE McCARRICK:  Alright.   22 

(Long pause) 23 

Q Turn to General Counsel Exhibit 120, Mr. Caudill.  24 

 JUDGE McCARRICK:  Which exhibit is that? 25 
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 MR. HIGH:  120. 1 

(Long pause) 2 

 JUDGE McCARRICK:  Have you had a chance to look at that, 3 

sir? 4 

 WITNESS:  Yes, sir. 5 

 JUDGE McCARRICK:  Okay. 6 

Q Were you ever at a meeting, Mr. Caudill, where an argument 7 

develop in which you were engaged? 8 

A There for awhile, I was at several meetings that this went 9 

on. 10 

Q Okay. 11 

A This is not a onetime thing. 12 

Q Would you say that there’s been a lot of tension between 13 

the pro-union drivers and the drivers who don’t want the union? 14 

A Yes, sir. 15 

Q How have people expressed their beliefs?  Has it been 16 

open?  Heated?  How would you describe it? 17 

A Misrepresented, for sure. 18 

Q But in terms of emotions --  19 

A People are very heated, very aggressive. 20 

Q Yelling at one another? 21 

A Yelling at one another, threatening, got personal insults. 22 

Q To your knowledge, has there been any physical 23 

altercation? 24 

A To my knowledge, no, been close, but no. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2252 

 

Q Do you recall the meeting referred to in General Counsel 1 

120? 2 

A I do. 3 

Q What do you recall from that meeting?  Do you remember 4 

when it was? 5 

A Yes, sir. 6 

Q About when was it? 7 

A In October.  This was the --    8 

 MR. GIANNOPOULOS:  Same objection, Your Honor.  If we’re 9 

going to ask him his independent memory of the event, I’d 10 

prefer him not to be looking at the exhibit. 11 

 JUDGE McCARRICK:  There’s really no substance in the email 12 

other than the date.  I don’t think there’s much -- and the 13 

date is in the record, so that’s fine.  So sometime in October? 14 

 WITNESS:  Yeah. 15 

 JUDGE McCARRICK:  Alright.   16 

Q Do you recall about what time of day the meeting was? 17 

A I usually attend them safety meetings at 4:00. 18 

Q Is that a.m. or p.m.? 19 

A p.m. 20 

Q Do you recall this being a safety meeting? 21 

A Yes, sir. 22 

Q Who was conducting the meeting? 23 

A We had a gentleman out of Arizona and he was down there to 24 

address a fatality of what he had up north. 25 
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 MR. GIANNOPOULOS:  Objection --  1 

Q Do you remember what his name was or is? 2 

A I don’t recall the man’s name. 3 

Q Can you describe him? 4 

A Tall guy, colored guy. 5 

Q African-American? 6 

A African-American. 7 

Q Was he the one that was conducting the meeting? 8 

A He was the one that was supposed to conduct the meeting, 9 

yes. 10 

Q Was he able to conduct the meeting? 11 

A No, he wasn’t. 12 

Q What happened? 13 

A When I went in, Ever Rodriguez was sitting on this side of 14 

the table.  Kevin Taddy was sitting at the front of the table 15 

and Ray was sitting at the back of the table.  I came in and 16 

sat at the front of the table and then James Peace came in and 17 

sat over there by me.  I had no more than entered the room when 18 

Ever started this union propaganda stuff.  Kevin and Ray joined 19 

in the bandwagon and just proceeded to rake me up and down. 20 

Q Did they get loud? 21 

A Yeah, very loud, very aggressive, calling me everything.  22 

I’ve got a pension and why would I turn against the union, and 23 

dah, dah, dah, dah, dah.  The guy from Arizona was trying to 24 

start to conduct the meeting and he couldn’t.  Ever and Kevin -25 
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-     1 

 MR. GIANNOPOULOS:  Objection, calls for speculation.   2 

A -- and Ray just kept on --  3 

 JUDGE McCARRICK:  Sustained. 4 

Q Was there anyone there at the meeting other than the 5 

gentleman from Arizona? 6 

A 10 or 15 minutes later, Steve Curtright came in to address 7 

what he had on his mind, and they wouldn’t even let the man -- 8 

it was all --  9 

 MR. GIANNOPOULOS:  Objection, nonresponsive. 10 

 JUDGE McCARRICK:  Sustained. 11 

A -- a union or nonunion meeting, they --  12 

 JUDGE McCARRICK:  Sustained. 13 

(Speaking over each other) 14 

 MR. GIANNOPOULOS:  Move to strike.  15 

Q Do you know whether or not there were people from LRI 16 

working at the Albuquerque Terminal for awhile? 17 

A There was one person in there at that time.  He introduced 18 

himself. 19 

Q Do you recall whether or not it was at this meeting? 20 

A He was at this meeting. 21 

Q Do you recall whether or not he spoke any words? 22 

A He was talking to me about some things, and then Kevin 23 

Taddy butted in and called him a liar, a barefaced liar.  So 24 

the man shut up, he just quit talking.   25 
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Q Okay. 1 

A What gets me --  2 

 JUDGE McCARRICK:  There’s no question pending.  I’ve got a 3 

question for you right now, though, sir.  Did this gentlemen 4 

have a fairly thick Southern accent? 5 

 WITNESS:  Yes, sir. 6 

 JUDGE McCARRICK:  Older man? 7 

 WITNESS:  Yes, sir. 8 

 JUDGE McCARRICK:  Grey? 9 

 WITNESS:  Yes, sir. 10 

 JUDGE McCARRICK:  Slim?   11 

 WITNESS:  Yes, sir. 12 

 JUDGE McCARRICK:  Not real big? 13 

 WITNESS:  Yes, sir. 14 

 JUDGE McCARRICK:  Okay.   15 

Q Do you remember his name? 16 

A No, I don’t. 17 

Q Okay.   18 

A I’m not too good at names. 19 

Q Alright.  Did you ever hear the LRI person say words to 20 

the effect that if the union came in, the drivers would lose 21 

their 401k plans? 22 

A No, sir. 23 

 MR. HIGH:  I pass the witness, Your Honor. 24 

 JUDGE McCARRICK:  Alright.  Cross-examination? 25 
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 MR. GIANNOPOULOS:  Yes, Your Honor. 1 

CROSS-EXAMINATION 2 

Q BY MR. GIANNOPOULOS:  Good afternoon, Mr. Caudill.  My 3 

name is John Giannopoulos.  I’m one of the attorneys for the 4 

federal government that’s prosecuting this case.  I’ll ask you 5 

a few questions. 6 

 Before you came to testify today, did you review any 7 

documents, which in anyway refreshed your recollection about 8 

the events you just testified to?   9 

A No, sir, I think you can tell that. 10 

Q You didn’t review the letter you had written? 11 

A No, sir, I hadn’t seen that letter since I wrote it. 12 

Q Did you discuss your potential testimony with anyone? 13 

A No, sir. 14 

Q Anyone give you a head’s up as to what’s been going on 15 

here? 16 

A No, sir. 17 

Q How did it come about that you came to testify today? 18 

A I received an email in my box. 19 

Q Who was that email from? 20 

A Pamela Scott, which is HR. 21 

Q What did Ms. Scott tell you? 22 

A She wrote in the email to be here Wednesday and Thursday 23 

at 9:00 a.m. 24 

Q That’s all it said?  25 
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A That’s all it said. 1 

Q Did you know what was going on here? 2 

A I didn’t.  I understood that we was supposed to meet with 3 

Charlie High and I didn’t know exactly what was going to go on 4 

here.  I had an idea what was going on here, but no, I wasn’t 5 

instructed. 6 

Q Where’d you get that idea from? 7 

A I’d be stupid if I didn’t know.  We’ve been doing this 8 

since June of last year on this union stuff.  I mean, you’re 9 

going to hear talking and this and that. 10 

Q So you got an email from Pamela Scott telling you to come 11 

to the Federal Courthouse on this day, and that’s all it said? 12 

A That’s all it said. 13 

Q From that email, you assumed you’d be coming in to testify 14 

an unfair labor practice hearing? 15 

A I did not assume anything. 16 

Q What’d you think was going to go on?  You said you had an 17 

idea. 18 

A I was under orders to show up.  That’s what I did. 19 

Q At least until you got sworn in, you had no clue what Mr. 20 

High was going to ask you about? 21 

A No, sir, I did not. 22 

Q Now, you talked about your background a little bit, right? 23 

A A little bit. 24 

Q I think you mentioned you were a member of the Teamsters. 25 
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A Yes, sir. 1 

Q In fact, you were collecting your pension from the 2 

Teamsters. 3 

A Which was denied, suspended over this retaliation, my 4 

abuse on the union.  I’m no longer drawing that pension because 5 

Walter Maestas and 492 suspended it under false -- which I will 6 

get it back.   7 

Q You were drawing a pension up until --  8 

A I’d been drawing a pension since 2005, not an issue.  As 9 

soon as we started this stuff with Western and the union, all 10 

of a sudden it was -- they were instructed -- the pension man 11 

told me in California that he received a phone call from 492 to 12 

run a background on my work record because they found 13 

discrepancies in the work record. 14 

Q Discrepancies in the work record? 15 

A Yes. 16 

Q Okay. 17 

A That I had broken pension rules, so they suspended my 18 

pension, saying I owed $8,000, $9,000.   19 

Q What were the pension rules that you were accused of 20 

breaking? 21 

A Well, see, that’s another thing.  The pension rules -- the 22 

union works under different conferences.  In this area, it’s 23 

the Western Conference.  Encino Valley is El Paso, Texas, 24 

that’s they’re headquarters, not Las Cruces.  That’s Southern 25 
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Conference.  So anything that happens in the Southern 1 

Conference should not have any reflection on the Western 2 

Conference. 3 

Q You’re drawing your pension from the Southern Conference? 4 

A I’m drawing my pension from the Western. 5 

Q Okay.   6 

A I was drawing it, but now they’re saying I broke the rules 7 

on the 50-hour work deal.  But what they don’t understand is, 8 

drawing pension from the Western Conference, El Paso Southern’s 9 

Conference should not affect my Western Pension Conference. 10 

Q The 50-hour work rules, those were rules that say you 11 

can’t work in a craft while you’re drawing a pension.   12 

A It doesn’t really state that.  What it states is -- 13 

they’ve got rules up to years -- I turned 60 Sunday, so 14 

anything 60 and above, they’ve got work rules on 50 hours.  You 15 

can work 50 hours a week and blah, blah, blah, which I have a 16 

letter from the pension because I’ve always tried to pay square 17 

with them, and I’ve got a letter from them, which I haven’t 18 

presented to them yet because I’m working on some other things. 19 

 When I went to work for them, I contacted the pension 20 

office in California.   21 

 JUDGE McCARRICK:  I really think we’re getting --  22 

 MR. GIANNOPOULOS:  I agree. 23 

Q I just want to find out when did they suspend your 24 

pension?  When did you find out that they were investigating 25 
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this discrepancy? 1 

A The man at the pension hall told me that they had received 2 

the letters and phone calls from 492 in December. 3 

Q Of --  4 

A Of last year. 5 

Q 2011. 6 

A 2011. 7 

Q Okay.   8 

A Of course, they run a background and -- but when I went to 9 

work for Encino Valley out of El Paso --   10 

 JUDGE McCARRICK:  No, sir, when was the pension cut off?  11 

When did you stop receiving payment? 12 

 WITNESS:  I stopped received payment of that in February 13 

of this year. 14 

Q Okay, so they informed you of this in December of last 15 

year.  16 

A Yes, sir. 17 

Q You stopped received payment in February. 18 

A Yes, sir. 19 

Q You’re unhappy, obviously, with that decision? 20 

A I’m not unhappy with it.  I mean, it’s going to be 21 

reinstated.  It just shows me there’s retaliation on my views 22 

and what I thought was right or wrong here at Western Refining. 23 

Q You’re mad at the union for --  24 

A No, I’m not mad at anyone. 25 
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Q You’re not mad at the local --  1 

A No. 2 

Q -- for turning you in? 3 

A No, I’m not mad at anybody. 4 

Q Is your understanding under the pension rules that you can 5 

draw a pension and continue to drive for Western at the same 6 

time? 7 

A Yes, sir. 8 

Q But the union thinks otherwise? 9 

A No, they don’t.  When you draw pension, if that work that 10 

you’re doing interferes with, let’s say, Yellow, there is 11 

general freight.  So if that job you have interferes or runs a 12 

competition against Yellow Freight, that’s what the union 13 

pension frowns on. 14 

Q Is that why they suspended your pension? 15 

A No, no, no, no.  They said -- I’ve got a letter stating 16 

that it was perfectly fine working for Encino Valley out of El 17 

Paso.  It would not affect my pension at all.  They forgot that 18 

they wrote me that letter, and then they went ahead and 19 

suspended it due to the phone calls out of 492 and false 20 

information that 492 provided to the pension hall. 21 

 JUDGE McCARRICK:  Sir, do you believe that your pension 22 

was suspended in retaliation for your views and your actions?   23 

 WITNESS:  Yes, sir. 24 

Q For advocating against the union? 25 
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A Yes, sir, that’s what I say, yes. 1 

Q That’s what you suspect? 2 

A That’s what I say. 3 

 MR. HIGH:  Excuse me, Your Honor, could I step out for a 4 

moment?  I’m getting a call from my home. 5 

 MR. GIANNOPOULOS:  We can go off the record for a couple 6 

of minutes. 7 

 MR. HIGH:  I don’t know if it’s an emergency.   8 

 JUDGE McCARRICK:  Absolutely.  Let’s go off the record. 9 

(Off record) 10 

Q Mr. Caudill, Mr. High asked you about this meeting that’s 11 

in General Counsel’s 120 where you said there was an African-12 

American gentleman from Phoenix that was conducting the 13 

meeting.  14 

A Yes, sir. 15 

Q Mr. High asked you if there was a gentleman from LRI 16 

there. 17 

A Yes, sir. 18 

Q Do you recall the name, Scotty? 19 

A I believe that was it. 20 

Q He was at that same meeting with the African-American 21 

gentleman? 22 

A Yes, sir. 23 

Q This is the one where there was a ruckus between Ever 24 

Rodriguez, James Peace, yourself and Kevin Taddy. 25 
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A And Ray, a guy named Ray. 1 

Q Ray Dazhan? 2 

A Yes. 3 

Q Now, this meeting was at the Albuquerque warehouse 4 

facility, for lack of a better term. 5 

A The drivers’ room. 6 

Q Drivers’ room is a meeting room? 7 

A Yes, sir. 8 

Q About how big is that room? 9 

A It’s a pretty good size room. 10 

Q Is it as big as --  11 

 JUDGE McCARRICK:  Compare it to the courtroom here in 12 

size. 13 

 WITNESS:  Probably right down through here, this side. 14 

 JUDGE McCARRICK:  About half the size of it? 15 

 WITNESS:  About half the size of it. 16 

 JUDGE McCARRICK:  It’d be 20-by-20, 20-by-30? 17 

 WITNESS:  Yes, something like that. 18 

Q This was a safety meeting, right? 19 

A Yes, sir. 20 

Q Was it a mandatory safety meeting? 21 

A Yes. 22 

Q The gentleman from Phoenix had come to conduct this 23 

mandatory safety meeting? 24 

A Yeah, he wanted to talk about a fatality that we’d had. 25 
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Q He’d come in from Phoenix to conduct it? 1 

A Especially come in from Phoenix to --  2 

Q You had arrived when?  At the start of the meeting, 3 

towards the middle of the meeting? 4 

A I always get to the meeting 15 minutes early. 5 

Q So you’d gotten to the meeting early? 6 

A Yeah. 7 

Q Scotty was there, correct? 8 

A Scotty wasn’t there when I first come into the room.  When 9 

Scotty came in, we was already in a heated conversation. 10 

Q So this was before the meeting actually started that the 11 

heated conversation took place? 12 

A It began, but it continued --  13 

Q Okay. 14 

A -- during the course of the meeting and --  15 

Q And I just want to get the timeline down. 16 

A Right. 17 

Q So you arrived to the room about 15 minutes early. 18 

A Right. 19 

Q Was the African-American gentleman from Phoenix present at 20 

the time? 21 

A Yes, sir. 22 

Q He was at -- was there like a podium set up, a stage?   23 

A He had a podium set up.  He was looking at his paperwork, 24 

this and that. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2265 

 

Q Who else was there from the company? 1 

A That was it. 2 

Q So that gentleman was there, you were there, and about how 3 

many other drivers? 4 

A There was James Peace, Ever Rodriguez, Ray and Kevin. 5 

Q Were those four drivers present in the room when you were 6 

arrived? 7 

A Ever, Ray and Kevin was. 8 

Q Then when did James Peace come in? 9 

A He came in five minutes after I did. 10 

Q So you arrived to the room.  Tell me what happened. 11 

A I came in and sat down and I was actually speaking to 12 

Kevin about something.  Then Ever jumped me about something 13 

that I said or didn’t say about the union, or something. 14 

Q He didn’t actually jump you, he just cut in your 15 

conversation, right? 16 

A No, he interrupted. 17 

Q He didn’t jump on top of you. 18 

A No. 19 

Q Okay. 20 

A But he interrupted rudely, you know.  That’s when it 21 

started and we started bickering back and forth. 22 

Q It was a heated conversation, right? 23 

A It was heated and I think it was a set up deal because -- 24 

I’m going to say why it was a set up deal.  It was because Ray 25 
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and Kevin had attended the meeting of that morning, so what was 1 

they doing there that afternoon?  Was that meeting that 2 

important and that great that they wanted to hear it twice? 3 

Q It was a safety meeting, right, on an important topic?   4 

A Which they had attended in the morning already, and I 5 

don’t know a driver in the world who wants to sit there and 6 

waste his time and hear another safety meeting. 7 

Q You would agree with me if there’s a fatality, that’s 8 

pretty important? 9 

A They’re important. 10 

Q If the company has something to convey that can stop you 11 

from getting killed, that’s really important. 12 

A Very important. 13 

Q And you might want to hear that twice if it’s going to 14 

stop you from getting killed, right? 15 

A You might want to, but knowing the --  16 

Q Okay, that’s nonresponsive, that’s all I’d ask.  Now, you 17 

are no shrinking violet, right? 18 

A I’m what? 19 

Q You’re not a shrinking violet.  Someone comes up to you in 20 

an aggressive manner, you’re going to defend yourself.  If 21 

someone has a debate and is going to ask you some questions, 22 

you’re not just going to sit there and let people --  23 

 MR. HIGH:  Objection to the form of the question. 24 

A It just depends on the situation. 25 
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 JUDGE McCARRICK:  Hold on, hold on, sir, there’s an 1 

objection pending. 2 

 WITNESS:  Okay.     3 

 MR. HIGH:  I object to the form of the question, if that 4 

is a question, compound.  5 

 JUDGE McCARRICK:  Sustained. 6 

Q In general, you stand up for your rights, correct? 7 

A I try to stand up for what I feel and think, yeah. 8 

Q In this meeting when you said Ever “jumped” you, butted in 9 

rudely, started saying things, you didn’t just sit there and 10 

take it, did you? 11 

A No, because I spent many years in the union and what the 12 

man was telling me was propaganda and BS, and I was trying to 13 

explain to him that’s not how the union is. 14 

Q You told him that and -- you told him that, right? 15 

A I told him that many times. 16 

Q Ever was loud, right? 17 

A Yes. 18 

Q And you were loud, right? 19 

A We were all loud. 20 

Q Everybody was loud. 21 

 JUDGE McCARRICK:  Everybody but the speaker, it sounds 22 

like.   23 

 WITNESS:  Everybody but the man that needed to be there.  24 

He couldn’t get a word in edgewise because of us. 25 
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Q But at some point, James Peace came and got involved, 1 

right? 2 

A They involved him.  He didn’t personally come in there and 3 

start raising hell with people.  He -- they dragged him into 4 

it. 5 

Q Heard what’s going on --  6 

A Yeah, they started on him and dragged him into the 7 

conversation. 8 

Q It was well known that James Peace was against the union 9 

coming into Western, right? 10 

A I have no idea, me and James had never spoke about the -- 11 

I could not tell you that. 12 

Q It’s well known, at least, that you’re against the union 13 

coming into Western. 14 

A Let’s clear something -- I’m not against the union at all.  15 

I just don’t think the union would work at Western Refining. 16 

Q Right, so you’re against the union coming into Western 17 

Refining. 18 

A I’m against the union coming into Western Refining, yes. 19 

Q And you let that be known? 20 

A Very well. 21 

Q You let that be known as recently as a couple of days ago 22 

in --  23 

A I’ve always let that be known.  I’m not a man to say 24 

something and then not back it up. 25 
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Q Absolutely. 1 

 JUDGE McCARRICK:  Did Mr. Peace make comments at this 2 

meeting? 3 

 WITNESS:  No, James has never been confront -- I mean, he 4 

doesn’t voice his opinion. 5 

 JUDGE McCARRICK:  Did he defend himself? 6 

 WITNESS:  He tried to stay out of the conversation. 7 

 JUDGE McCARRICK:  But did he defend himself, as you 8 

recall? 9 

 WITNESS:  You know, he did and he didn’t, you know what 10 

I’m saying?  He basically just kind of brushed it to the side 11 

and was there for the meeting. 12 

Q I mean, is it your testimony that -- well, first of all, 13 

how many drivers are there in Albuquerque? 14 

A You know, I don’t know how many drivers are in 15 

Albuquerque.  I go to work at 2:00 p.m. and I work until 2:00 16 

a.m.  I don’t -- I could not tell you how many drivers are in 17 

Albuquerque.  28 maybe. 18 

Q About 30? 19 

A 28, 30, yeah. 20 

Q Not that many? 21 

A I couldn’t tell you an exact number, no.   22 

Q The union back and forth has been pretty heated, right, 23 

the last year or so? 24 

A The union? 25 
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Q The discussions about the union, whether drivers want a 1 

union or don’t, it’s been pretty heated? 2 

A It has been heated around the drivers, yes. 3 

Q And you’ve got an election coming up in about a week and a 4 

half, right? 5 

A I’ve never heard anything about -- I’ve never heard the 6 

personnel of Western get into it at all.  I’ve never heard Yea 7 

or Nay, No, Yeah, nothing.  The drivers, yes, very confront -- 8 

you know. 9 

Q Yeah, with the drivers. 10 

A Very opinionated and very --  11 

Q Isn’t it fair to say that you know pretty much who’s for 12 

the union and who’s against it? 13 

A For the most part. 14 

Q But James Peace, you have no clue? 15 

A Me and James, personally, have I ever sat down and talked 16 

to James personally?  No. 17 

 JUDGE McCARRICK:  Do you know whether he’s for or against 18 

the union? 19 

 WITNESS:  I’m assuming he’s against it. 20 

Q How do you assume that?  Why would you assume that? 21 

A Just from his comments -- you know, when they address him 22 

on the union, I don’t see him saying Yea or Nay.  I don’t see -23 

-  24 

Q What do you mean, comments when they address him on the 25 
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union? 1 

A Well, if Ever, Kevin or Dean or any of these pro-union 2 

drivers that don’t know what they’re talking about or they 3 

wouldn’t be for it approached James, I don’t see him jumping on 4 

the wagon, you know?  He always has his ducks in order and he 5 

has a reason why he don’t think it’ll work at Western.  So I’m 6 

assuming he’s not for the union. 7 

Q So you’ve witnessed that, right? 8 

 JUDGE McCARRICK:  You’ve seen that? 9 

 WITNESS:  I’ve seen it. 10 

Q You’ve seen it.  And he doesn’t buy any of this propaganda 11 

that they’re pushing, right? 12 

 MR. HIGH:  I object to any --  13 

A I don’t know if he does or doesn’t. 14 

 JUDGE McCARRICK:  Hold on. 15 

(Speaking over each other) 16 

 MR. HIGH:  -- James Peace is for or against the union. 17 

 MR. GIANNOPOULOS:  Your Honor, it goes to veracity.  I 18 

mean --  19 

 JUDGE McCARRICK:  Sustained.   20 

A I couldn’t speak --    21 

 JUDGE McCARRICK:  Sir, I’ve got to rule on an objection 22 

before you can answer the question.  I’m going to overrule the 23 

objection and allow it.  It goes to bias and prejudice and 24 

credibility.   25 
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 MR. GIANNOPOULOS:  Now I forgot my question, Your Honor. 1 

Q Is it fair to say that during the union’s organizing drive 2 

that the pro-union drivers have been aggressive in support of 3 

the union? 4 

A Some of them have and some of them haven’t.  It’s a 5 

personality thing, you know. 6 

Q Is it fair to say that during this union organizing drive 7 

some of the antiunion drivers had been aggressive against the 8 

union? 9 

A I would say less than the ones that’s been for the union. 10 

Q But some of them have been aggressive, right? 11 

A I haven’t witnessed it. 12 

Q Well, how could you make that determination that some of 13 

them but it’s less than? 14 

A Just from what I’ve heard in the comments they’ve made to 15 

me and their actions and stuff.  It’s mostly the verbal and the 16 

anger and stuff came from the ones that are for the union. 17 

Q You’ve never witnessed any of the antiunion drivers raise 18 

their voice? 19 

A No, I have not. 20 

Q Use swear words? 21 

A No, I have not. 22 

Q In this conversation that you were having with Ever 23 

Rodriguez and --  24 

A Yes, sir. 25 
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Q -- Kevin Taddy, you never raised your voice? 1 

A I did, yes. 2 

Q Okay. 3 

A I’m a verbal guy. 4 

Q James Peace, he never raised his voice? 5 

A Not to my knowledge, no. 6 

Q His was voice was low? 7 

A He’s a calm, cool guy. 8 

Q Very calm and cool.  So there was aggressive, loud 9 

conversations going back and forth and Mr. Peace was calm and 10 

cool? 11 

A Yes, sir.  He was there to attend a meeting. 12 

Q Did Scotty speak at this meeting? 13 

A No. 14 

Q If he didn’t speak at this meeting -- let me just withdraw 15 

that question.  Did the meeting ever start? 16 

A No. 17 

Q At some point, Mr. Curtright came in? 18 

A Steve came in and immediately came into confusion and a 19 

bunch of rant and raving. 20 

Q My question was, he came in? 21 

A Yes. 22 

Q What did Steve Curtright do when he came in? 23 

A He said for us to knock it off.  He was here to address 24 

the meeting, he had some important issues.  Ever and Kevin and 25 
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Ray just kept on, kept on, and pretty quick, Steve said, “You 1 

know what?  I’ve had enough of this.  All of you get out of 2 

here.  You’re excused.” 3 

Q So he sent you and James Peace to work, right? 4 

A He sent us to work. 5 

Q He sent Ever and Kevin home, right? 6 

A Sent them home. 7 

Q Okay.  So then you guys left. 8 

A We all left. 9 

Q Well, if you all left, how do you know whether this 10 

gentleman got to conduct his meeting or not? 11 

A He never did conduct it.  They -- when Steve walked up, 12 

the gentleman from Arizona walked out with him. 13 

Q Alright, you don’t know --  14 

A The meeting had been adjourned.  That was it. 15 

Q You don’t know if maybe they went back later and started 16 

another meeting with --  17 

A I’m sure they didn’t.  There was no meeting. 18 

Q How do you know that?  What did you do?  You went to work?   19 

A Well, see, I went to the meeting and then I had to pre-20 

trip my truck, which takes 15 minutes, 30 minutes.  Then you’ve 21 

got to wait, this and that.  So, I had entered the drivers’ 22 

room after that, everybody was gone, to get my paperwork and 23 

call dispatch, etc.  There was nobody in the room. 24 

Q Then you went where? 25 
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A To Ciniza. 1 

Q That’s a two-hour drive? 2 

A It’s a two-hour, two-hour and 15-minute drive from Western 3 

Refining. 4 

Q You filled up? 5 

A Loaded. 6 

Q Waited a couple of hours to load? 7 

A No, you don’t ever wait -- you know, sometimes you wait an 8 

hour to load. 9 

Q Never wait more than an hour to wait and load? 10 

A Very seldom. 11 

Q Where did you go after that? 12 

A I can’t recall, probably back into Albuquerque. 13 

Q How do you know that meeting didn’t occur after you left 14 

to go up to Ciniza? 15 

A I guess I don’t. 16 

Q Okay.  If you got jumped by -- I don’t remember who you 17 

said jumped you in that meeting. 18 

A Ever Rodriguez started it, yes. 19 

Q Yeah, jumped by Ever.  There was this heated discussion, 20 

right?  And then Steve Curtright came in and broke everything 21 

up? 22 

A Tried to, yes. 23 

Q Tried to.  And then you left to go to work? 24 

A I was ordered to go to work. 25 
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Q You left right away. 1 

A I left as soon as Steve told us to leave, we left. 2 

Q When did you talk to Scotty? 3 

A I talked to Scotty before -- when I came in, Scotty was 4 

sitting there and he was talking to me briefly.  I mean, we 5 

might’ve said ten words to each other.  That’s when Ever 6 

started jumping me about the union. 7 

Q Okay.  8 

A He probably overheard something I might’ve been saying to 9 

Scotty about whatever. 10 

Q So when Mr. High asked you if Scotty ever said anything 11 

about a 401k --  12 

A I didn’t hear that. 13 

Q You’re talking about those ten words that he spoke to you, 14 

right, at that meeting? 15 

A Yeah, whatever it was. 16 

Q Because you didn’t hear Scotty say anything else at that 17 

meeting, right? 18 

A No, sir. 19 

Q That meeting was never conducted, correct? 20 

A Not to my knowledge. 21 

Q Okay. 22 

(Long pause) 23 

 MR. GIANNOPOULOS:  Sorry, Your Honor, let me look at my 24 

notes here for a second. 25 
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(Long pause) 1 

Q I’m going to ask you some questions with respect to the 2 

letter that you submitted to Mr. Burnham, General Counsel’s 75.  3 

First of all, let me ask you, isn’t it true, Mr. Caudill, that 4 

you are personal friends with Steve Curtright? 5 

A That is not true.  That is something that has really been 6 

blown out of proportion.  When I went to work for Giant in 7 

Ciniza or Gallup, Mr. Acreage owned Giant.  I had worked at 8 

Giant probably a year, year and a half, when Curtright went to 9 

work. 10 

Q When was that? 11 

A In ’83, ’82, ’84.  And I broke in Curtright, I trained 12 

him.  I trained Steve.  Well, Steve’s wife and my wife at that 13 

time were pretty good friends.  We all lived in Grants.  So at 14 

the time that we were employed with Giant, we were pretty good 15 

friends.  A lot of time has passed since then.  I hadn’t seen 16 

Steve Curtright in years. 17 

 JUDGE McCARRICK:  In the ‘80s? 18 

 WITNESS:  In the ‘80s, yes, sir. 19 

A At the time we was employed at Giant, we were considered 20 

friends, of course.  I liked Steve, I liked his wife.  He has a 21 

different wife now.  Our little girls was the same age and, 22 

yeah, we were close friends then. 23 

Q So at that time, at least, you guys were social with each 24 

other?  Your kids would play together? 25 
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A Yes. 1 

Q Your wives were friends with each other? 2 

A Yes. 3 

Q And you’d go to social events at times together? 4 

A Yes. 5 

Q Okay.  And you’re not friends with him now? 6 

A I’m friends with Steve, but 30 years had went by, you 7 

know, we’re different men now. 8 

Q You never kept in touch with him? 9 

A No, never kept in touch with Steve at all. 10 

Q When did you see him again? 11 

A I hadn’t seen Steve until he hired me.  I was in Nevada 12 

working and I called Steve and asked him if Western -- I 13 

thought it was Giant.  I didn’t even know it was Western.  He 14 

said, “It’s no longer Giant, it’s Western.”   15 

Q When was that? 16 

A It was two years ago. 17 

Q If you hadn’t kept in touch with him all these years, 18 

how’d you have his phone number? 19 

A I didn’t have his phone number.  I had to call and get 20 

information for it.  I have a good friend, Bram McFee, that 21 

lives in Grants that knows Steve good.  So I called Bram and he 22 

give me Steve’s number. 23 

Q How’d you know Steve was at Western or Giant? 24 

A I just -- through years of working at Yellow and all that, 25 
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I stayed up with where everybody was at. 1 

Q Okay. 2 

A I had no initial contact with Steve Curtright since I left 3 

Giant other than that. 4 

Q So you hadn’t seen him since the mid-‘80s until he hired 5 

you? 6 

A Yeah, not until I went to work for Western, yeah. 7 

Q You’re not social with him now?  You guys --  8 

A No, sir. 9 

Q -- don’t go out after work? 10 

A No, sir. 11 

Q Did you ever tell Steve what’s going on with the union 12 

drive at work? 13 

A No, sir, me and Steve Curtright never discussed it. 14 

Q Never talked about the union? 15 

A No.  Steve does not consult me on anything. 16 

Q This letter that you wrote in General Counsel’s 75, is 17 

this the first time you’ve written a letter telling on your 18 

coworkers to management? 19 

A That’s the very first time in my life I’ve done that. 20 

Q So in your trucking career, do you have a history of 21 

telling on your coworkers to curry favor with management? 22 

A No, I do not. 23 

Q Never done it before? 24 

A Never done it before. 25 
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Q Why would you do this for the very first time? 1 

A Because Reggie LeMoine pushed me to the limit. 2 

Q How --  3 

A I told the guy, I said, “You keep pushing me.”  I said, 4 

“When it comes to a vote, we’ll do like we always do, we’ll 5 

vote and the union will have a vote.”  I said, “Reggie, you’ve 6 

known me a long time, don’t push me on this issue because it 7 

will go against you,” and that’s exactly what I did. 8 

Q How was he pushing you? 9 

A Just telling me what I was going to do and how I was going 10 

to do it just about like he did when he took these ballots -- 11 

these comment cards.   12 

Q Pushing his opinion on you, right? 13 

A More than opinion, he wanted me to vote a certain way and 14 

thought I should -- you know, I just don’t condone that. 15 

Q You had told Reggie, “Stop pushing me,” well before you 16 

wrote this letter, right, General Counsel’s 75? 17 

A I had spoken to him about it. 18 

Q When was the first time you remember speaking to him about 19 

it?  20 

 JUDGE McCARRICK:  About him not pushing you. 21 

Q About him not pushing you. 22 

A Well, Reggie approached me and had a bunch of books, union 23 

books, and I was -- I said, “You know what, Reggie?  Just keep 24 

all that stuff.  I’ve been in the union 18 years, I know it 25 
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better than you do.”   1 

 JUDGE McCARRICK:  About when was that, sir, in relation to  2 

--  3 

Q In relation to the letter? 4 

A That was probably in May. 5 

Q And then the next time, what happened next? 6 

A When Reggie first approached me, I was 100% behind it 7 

because I had been union.  I said, “You know what, Reggie?  8 

Let’s take this slow, let’s look at it, let’s digest it and 9 

let’s get the real truth here.”  Well, Reggie just kept this 10 

propaganda and these guys would come to me, “Monty, is this 11 

true?  Is this how this works?”  I’d say, “No, this is not how 12 

this works.”   13 

Q What type of propaganda? 14 

A Like if the union comes in, they’ll be able to get rid of 15 

Steve Curtright or they’re going to be able to get rid of this 16 

supervisor, which is not true.  Or if the union comes in, the 17 

workers are going to be able to dictate their dispatch and 18 

where they go, all this stuff.  It’s not true.  What I’ve 19 

always tried to say is, whether Western goes union or whether 20 

they don’t, they’re still going to run the company like they 21 

want.  The union doesn’t have a thing to say about it.   22 

Q So he started his propaganda in May, when was the next 23 

time he was pushing you? 24 

A He was always in my face or we was always discussing 25 
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something all up to the time that he quit. 1 

Q These conversations, at times, would get heated, right? 2 

A Sometimes, sometimes not. 3 

Q And --  4 

A Most of the time, I’d blow him off because I said, “You 5 

know, Reggie?  You’re talking to the wrong guy.  Talk to the 6 

hand, don’t talk to me because I already know.  I know more 7 

about it than you’ll ever know.” 8 

Q At some point, it got too much and you drafted the letter 9 

in General Counsel’s 75, correct? 10 

A I don’t know, like I say, I thought about it and I kicked 11 

it over and I talked to my wife about it, and I decided I’m 12 

going to write the letter. 13 

Q You personally believe that the union won’t work at 14 

Western, right? 15 

A I know the union won’t work at Western. 16 

Q How do you know that? 17 

A Because what is the union going to do for Western?  18 

Western’s already got everything in place.  Everything the 19 

union promises these guys, Western’s already got it.   20 

Q Like a pension plan? 21 

A Anything.  There’s no such thing as a pension plan.  22 

There’s a 401k plan. 23 

Q I thought --  24 

A The only pension --  25 
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 MR. HIGH:  Objection. 1 

(Speaking over each other) 2 

 JUDGE McCARRICK:  Hold on, sir, there’s an objection 3 

pending.  It goes to credibility.  4 

Q I thought you just testified that the union is promising, 5 

Western has in place.  Does Western have a pension plan in 6 

place? 7 

A Does the union have a pension plan in place? 8 

 JUDGE McCARRICK:  That’s not the question, sir.  Answer 9 

the question. 10 

A What was the question? 11 

Q Does Western have a pension plan? 12 

A They’ve got a 401k, same as the union. 13 

Q Why else do you think the union won’t work at Western? 14 

A A million and one reasons, I mean, Western’s got 15 

everything that the union says they can do for us.  Western’s 16 

already got it.  There’s not one thing that I can think of 17 

that’s going to benefit the worker, not one thing I can think 18 

of. 19 

Q You have been very vocal in your opinion, right? 20 

A I hope so. 21 

Q Okay.  Did you ever tell Steve Curtright what your opinion 22 

is? 23 

A Steve Curtright and me -- he knew my opinion years ago 24 

when we was with Giant.  His dad was with ABF for years.  Steve 25 
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Curtright is not dumb on union procedure and what goes on. 1 

Q So he’s known your opinion for years?   2 

A Known them for years. 3 

Q The opinion that you don’t think the union would be good 4 

at Western? 5 

A The union works for certain companies.  It works at Yellow 6 

Freight, it works at ABF, it works at UPS.  The reason it works 7 

is because it’s under a master freight agreement and it is 8 

universal.  It’s not regional.  That means Yellow’s got 9 

properties in Indonesia; ABF got properties in Africa.  It’s 10 

worldwide.  So as a net, it works.   11 

As an independent company as regional for Western, it 12 

won’t work.  It’s under a contract and it won’t be worth any 13 

more than what’s written on the paper, believe me. 14 

Q When did you first tell Steve Curtright your opinion of 15 

this? 16 

A Of what? 17 

Q About the union. 18 

A I never, basically verbally said that I have an opinion to 19 

Mr. Curtright.  20 

 JUDGE McCARRICK:  Have you ever told him that you don’t 21 

think the union will work at Western? 22 

 WITNESS:  No, I never have said that to him.  I’ve never 23 

said that to Steve Curtright.  We never had the conversation 24 

for that to come up. 25 
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Q How then would he know what your opinion is? 1 

A I’m sure he’s heard it through the grapevine.  He’s read 2 

these letters that I wrote, he knows. 3 

Q So these --  4 

 JUDGE McCARRICK:  Mr. Giannopoulos, you’ve got more 5 

examination?  6 

 MR. GIANNOPOULOS:  Yeah.   7 

 JUDGE McCARRICK:  It’s noon time.  8 

MR. GIANNOPOULOS:  Okay. 9 

JUDGE McCARRICK:  Let’s take a break.  If you’re going to 10 

be finished in a couple minutes, I’d say --  11 

MR. GIANNOPOULOS:  I think a break is fine. 12 

JUDGE McCARRICK:  Let’s take a break and be back on the 13 

record at 1:15. 14 

MR. GIANNOPOULOS:  Could you remind the witness to discuss 15 

his testimony? 16 

JUDGE McCARRICK:  Just don’t discuss your testimony with 17 

any other witnesses. 18 

WITNESS:  Yes, sir. 19 

JUDGE McCARRICK:  Off the record. 20 

(Off record) 21 

JUDGE McCARRICK:  Back on the record.  Mr. Caudill, I’ll 22 

just remind you that you’re still under oath. 23 

WITNESS:  Thank you. 24 

MR. GIANNOPOULOS:  Thank you. 25 
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Q Mr. Caudill, let me ask you, between the time that we 1 

broke for lunch and the time we came back, did you review any 2 

documents? 3 

A No, I didn’t look at anything. 4 

Q During that lunch break, did you discuss in any way your 5 

testimony --  6 

A No, sir. 7 

Q -- with anybody? 8 

A No. 9 

Q Did you discuss any of the events with respect to the 10 

union organizing drive with anyone? 11 

A Do what? 12 

Q Discuss the events with respect to the union organizing 13 

drive with anyone. 14 

A No. 15 

Q Did you talk to anyone about Reggie LeMoine? 16 

A No, I just made a comment in the hall there about Reggie 17 

about he told me he was going to knock my teeth out and Steve 18 

Curtright’s teeth out. 19 

Q You made that comment to whom? 20 

A To the group in there. 21 

Q Do you recall who that is out there? 22 

A James Peace and Rusty. 23 

Q Rusty?  Who’s that? 24 

A I don’t know his last name. 25 
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Q How did it come about that you blurted this comment out? 1 

A We was just discussing things in general, just work 2 

conditions and whether a union or nonunion company. 3 

Q Just now during lunch? 4 

A Yeah. 5 

Q What were you discussing? 6 

A I wasn’t discussing anything.  I was explaining my point 7 

of view on union companies versus nonunion companies as a 8 

working man.  There’s really not much difference between them.  9 

I said, you know, if we’re working, then we’re all under 10 

certain rules and regulations. 11 

Q How did it come about that Reggie LeMoine’s name came up 12 

in this conversation? 13 

A I brought it up because I said Reggie’s a terrible 14 

candidate to be representing the union when he doesn’t know 15 

anything about it, and then he’s going around threatening to 16 

knock my teeth out, break my ribs, Steve Curtright, David 17 

Townsend and stuff like that.  I said that’s not the way the 18 

union does things, number one.  That’s not what you want 19 

representing you. 20 

Q Anything else you recall about this conversation? 21 

A No. 22 

Q During lunch? 23 

A No. 24 

Q I’m curious, how did the subject of the union come up in 25 
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this conversation? 1 

A I don’t think it was a subject on the union.  I think it 2 

was an individual named Reggie LeMoine that I brought up 3 

personally.   4 

 JUDGE McCARRICK:  But you said you had a conversation 5 

where you discussed the --  6 

 WITNESS:  I wouldn’t comment -- I wouldn’t make a few 7 

comments I made a discussion. 8 

 JUDGE McCARRICK:  Well, whatever you want to call it.  How 9 

did it come up?   10 

 WITNESS:  I brought it up because we were talking about 11 

working men in general, working -- you know, blue collar 12 

workers. 13 

Q Not the union? 14 

A Not the union. 15 

Q The union never came up? 16 

A No, not the union. 17 

Q The subject of the union never came up in those comments? 18 

A No, it was strictly on what Reggie LeMoine stated to me 19 

knocking my teeth out and this and that.  I just stated I 20 

personally thought he was a terrible candidate to be 21 

representing the union when he made the comment that he didn’t 22 

care whether the union came into Western or not, he just had a 23 

personal vendetta against Steve Curtright.  I asked him why a 24 

long time ago.  I said, “What has Steve Curtright ever done to 25 
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you?”  Reggie has had that reputation, he had it at Yellow, he 1 

had it at ABF, he’s just that type of character. 2 

Q You told these guys out there that Reggie had it out for 3 

Steve Curtright during the lunch break, right? 4 

A No, I just stated the comment.  I didn’t basically say 5 

that --   6 

 JUDGE McCARRICK:  You said that Reggie had threatened to 7 

knock your teeth in and break limbs and Mr. Curtright and 8 

somebody else. 9 

 WITNESS:  And David Townsend, yes. 10 

Q Did anyone else say anything to you in reply? 11 

A No. 12 

Q Did you discuss anybody else? 13 

A No. 14 

Q Out there during lunch? 15 

A Todd. 16 

Q Todd who? 17 

A Parando. 18 

Q How did it come about it that you discussed Todd Parando 19 

during lunch? 20 

A Because him and Reggie are buddies and I was just talking 21 

about Todd, what Todd was saying -- everything Reggie does, 22 

Todd backs up. 23 

Q Who did you say that to? 24 

A I didn’t say anything about Todd out there. 25 
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Q My question to you was during lunch. 1 

A Yeah. 2 

Q If you talked about anyone --  3 

A During lunch, I was by myself in a restaurant drinking a 4 

Coke. 5 

Q From the time you left the witness stand before lunch 6 

until the time you just came back, you just testified you 7 

talked about Reggie LeMoine to James Peace and Rusty, right? 8 

A Right. 9 

Q Did you talk about any other individual whose name came 10 

up during your --  11 

A No. 12 

Q Did you talk about Todd Parando? 13 

A No. 14 

Q Did you talk about Ever Rodriguez? 15 

A I talked about Ever because Ever needed the sweep out 16 

the truck, we’re partners. 17 

Q Who’d you talk to about Ever Rodriguez during the lunch 18 

break? 19 

A Me and Rusty was talking about how things have changed 20 

over the years on hiring policies and all this stuff.  It 21 

used to be you’d just walk in and get a job and now you got 22 

all this paperwork and all this.  Then I told him, “Ever even 23 

accused me of being racial the other day in front of our 24 

supervisor.”  I stated to him I don’t know how I can be 25 
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racial if I’m married to a Puerto Rican and my kids are half 1 

Puerto Rican.  So I said that don’t fly. 2 

Q How did --  3 

A It’s just general conversation.  We weren’t specifically 4 

talking about Ever Rodriguez.   5 

Q Isn’t it true that you told them that Ever Rodriguez was 6 

a pretty good guy until all this stuff came up? 7 

A I said Ever Rodriguez is a pretty good guy until this 8 

stuff came up and I said he’s still a pretty good guy but 9 

he’s confused because he hadn’t got the right information 10 

filtered to him.  That’s what I said. 11 

Q Until this stuff --  12 

A This guy must me -- you know, he’s in the hall and when 13 

he tells you I said --  14 

Q I’m just asking what you said, sir. 15 

A I’m just telling you what I said. 16 

Q Who did you say Ever Rodriguez was a pretty good guy 17 

until this stuff came up?  Who’d you say that to? 18 

A The group out there. 19 

Q And that included --  20 

A I didn’t specifically say -- I said Ever Rodriguez is a 21 

pretty good guy but he’s confused in the type of information 22 

that he’s receiving through this union literature and 23 

propaganda.  I told Ever, “Ever, why don’t you do some 24 

research on the union and then come back to me?”  What did 25 
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Ever do?  He went to --   1 

 JUDGE McCARRICK:  That was not the subject of conversation 2 

out here at lunch? 3 

 WITNESS:  No, no. 4 

 JUDGE McCARRICK:  That’s all we’re --  5 

Q Is it your testimony that as I was walking by, you didn’t 6 

say, “Ever Rodriguez was a pretty good guy until all this stuff 7 

came up?”   8 

A I did say that. 9 

Q When you said all this stuff came up, you meant the union 10 

stuff, right? 11 

A That’s what we’re here for, isn’t it? 12 

Q Who were you saying that to? 13 

A That group out there.  If you was there, why are you 14 

asking me this?  You ought to know. 15 

Q I don’t --  16 

 JUDGE McCARRICK:  That’s for the record, sir, and we need 17 

to know from you. 18 

Q I’m asking you the names of the people. 19 

A I don’t know all the names of the people. 20 

Q Okay, you --  21 

A I know James and I know Rusty.   22 

Q Do you know Pamela Scott? 23 

A I know of her, I don’t really personally know her.  I know 24 

her name, yes. 25 
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Q You have never seen her before? 1 

A I’ve met her twice. 2 

Q Is she sitting outside? 3 

A Yes. 4 

Q When you made that comment? 5 

A Yes. 6 

Q Then she asked if you slip seat with him, right? 7 

A Yes.   8 

 JUDGE McCARRICK:  I’m sorry, he what?   9 

 MR. GIANNOPOULOS:  Slip seat. 10 

 JUDGE McCARRICK:  Slip seat? 11 

 MR. GIANNOPOULOS:  Slip seat. 12 

 WITNESS:  We work opposite of each other, our shifts. 13 

Q So he gets in the truck when you’re done with your shift? 14 

A Yes. 15 

Q How did Ever Rodriguez come up in that conversation that 16 

you had outside when you said he was a pretty good guy until 17 

this stuff up?  Who brought the subject up? 18 

A We were talking about him stating that I was prejudiced.  19 

I was telling Pamela Scott that.  I asked him why he would 20 

think I was prejudice when my wife’s Puerto Rican. 21 

Q Did you ask Pamela Scott that question or did she ask you? 22 

A No, nobody asked any questions at all.  That was a comment 23 

from me to everybody in the group.  It wasn’t directed to 24 

Pamela Scott.  Pamela Scott made no comment on it. 25 
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Q What caused you to make that comment with respect to Ever 1 

Rodriguez? 2 

A Like I say, we were talking about the way things have 3 

changed over the years in hiring and what you got to go through 4 

to get a job anymore, is basically what we were talking about, 5 

you know, with the sex harassment, the racial, the drug 6 

screens, etc., etc. 7 

Q That caused you to make that comment about Ever? 8 

A Yeah, about the attention that he made that comment in 9 

front of our supervisor, which is also Spanish. 10 

Q Anybody else that you talked about during lunch, any other 11 

drivers? 12 

A No, no. 13 

(Long pause) 14 

Q I’m going to ask you about the conversations that led to 15 

the letter that’s in General Counsel’s 75.  I believe that you 16 

testified that you were talking on the phone with Todd Paranda. 17 

A Yes. 18 

Q That was on July 13th? 19 

A That’s correct. 20 

Q Todd Paranda told you on July 13th that Steve and Eric 21 

were really upset about the comments that had been removed from 22 

the comment box, right? 23 

A Todd and me didn’t know anything about it until we got 24 

back to the yard.  I think Todd mentioned that the next day, 25 
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the following day.  On the 13th when we found out -- when 1 

Reggie confessed to Todd and myself that he had taken the 2 

comments, we didn’t know how the supervisors felt, we was 3 

working.  We had no contact with them. 4 

Q You didn’t know when you had that conversation with Todd 5 

Paranda anything about the box, right? 6 

A No. 7 

Q When did you first find out about the box? 8 

A Like I say, Todd and me were on the cell phone together.  9 

Reggie called Todd.  Todd said, “Reggie’s calling me, I’ll call 10 

you back, Monty.”  I said okay.  So he called me back and he 11 

said, “You’re not going to believe what Reggie just told me.”  12 

I said, “What’d he tell you?”  And that’s when he told me that 13 

Reggie told him he’d been instructed from Charlie to take the 14 

comment cards out of the comment box. 15 

Q I thought you just testified that you didn’t find out 16 

about this until you got back to the yard. 17 

A No, what I said was, I didn’t know what the supervisors’ 18 

standing was on it until we got back the next day and went 19 

back to work. 20 

Q Okay. 21 

A So then --  22 

Q Let me stop you there.  That conversation you had with 23 

Todd Paranda, that was the first time you heard about 24 

comments being taken from the box? 25 
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A Yes. 1 

Q That’s the first time you learned about it? 2 

A Yes. 3 

Q Then it’s your testimony that while you were on the 4 

phone with Todd Parando, Reggie beeped in.  He was calling 5 

you. 6 

A Yes, sir. 7 

Q Reggie called you and he just basically blurted out that 8 

he took comments from the comment box. 9 

A He said he was instructed from Charlie Stephenson, which 10 

is a union organizer, to do that.  I said I think that was a 11 

very, very grave mistake to do. 12 

Q I mean, how did that conversation start?  Reggie called, 13 

you said hello, and he said, “Guess what?  I took the 14 

comments from the comment box.” 15 

A Well, you know, once again, Reggie is not the smartest -16 

- you know, sharpest knife in the shed there, you know.  At 17 

that time, Reggie and me were friends and I still don’t have 18 

anything against Reggie, don’t get me wrong.  I think he just 19 

wanted to see what my opinion was.  I didn’t like it and I 20 

think he didn’t understand why. 21 

Q Were those the first words out of his mouth when he 22 

called you? 23 

A It basically was, yes, sir. 24 

Q About how long did that conversation take place? 25 
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A We talked 10 or 15 minutes. 1 

Q Is everything you talked about in your conversation set 2 

forth in the letter that you wrote that’s in General 3 

Counsel’s 75? 4 

A Everything we talked about in that conversation was 5 

basically his comments, taking the comments out of the box 6 

and my opinion of it, and we got into a little argument, and 7 

he said, “This conversation ends, I’m hanging up,” and he 8 

hung up.  I said good deal. 9 

Q Then you had another conversation with him the next day, 10 

right? 11 

A That night. 12 

Q It was that night. 13 

A Right. 14 

Q That’s the one where Reggie was present and Kevin Taddy 15 

was present.  Was there anyone else present? 16 

A Not that I recall. 17 

Q I think you testified on direct that that conversation -18 

- let me ask you this, that conversation -- the second 19 

conversation with Reggie -- everything that occurred in that 20 

conversation is set forth in your letter, correct? 21 

A Correct. 22 

Q Okay.  I believe you testified that conversation took 30 23 

or 40 minutes. 24 

A There at the yard, probably so.  I was getting off work 25 
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and Reggie was coming to work. 1 

Q So in essence, in 30 or 40 minutes, that’s what 2 

Paragraph 2 is of your letter? 3 

A Let’s see.      4 

 JUDGE McCARRICK:  What exhibit is that?   5 

 MR. GIANNOPOULOS:  That’s 75, page 4. 6 

(Long pause) 7 

A You might have to come over and help me out. 8 

Q Sure. 9 

(Long pause) 10 

Q I’m referring to the second paragraph, and my question is, 11 

the entire second conversation you had in Paragraph 2 --  12 

(Long pause) 13 

A That’s correct. 14 

Q Reggie LeMoine in the first conversation with you, isn’t 15 

it true that he told you -- at least your testimony is --  16 

A On the cell phone? 17 

Q Yeah, on the cell phone.  That he fished the comment cards 18 

out of the box using a clothes hanger. 19 

A That is what the man said. 20 

Q He told you that all the comment cards were blank except 21 

for one, which happened to be the one that you had written. 22 

A That is exactly what the man told me. 23 

Q And --  24 

A I don’t think I had written that comment. 25 
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Q You don’t think you’d written it? 1 

A No, I never wrote any comment cards. 2 

Q Okay. 3 

A I never did that.  I couldn’t tell you what the comment 4 

card said or who wrote it, it wasn’t me, though. 5 

Q Okay.  You can set those exhibits aside.  Now, it’s your 6 

position that if you work for a company, you should ride the 7 

brand, correct? 8 

A That is what I live by. 9 

Q If you don’t ride the brand, you should quit and find 10 

another job, correct? 11 

A That’s correct.  My dad raised me -- I was raised on a 12 

ranch, and he said if you can’t say something good about 13 

somebody, don’t say anything at all. 14 

Q So it’s your position that Reggie LeMoine, when he was 15 

working for Western, he wasn’t riding the brand, right? 16 

A Reggie’s never rode the brand for anybody. 17 

Q So he should’ve just quit Western. 18 

A He should’ve just quit. 19 

Q You think the same thing about Kevin Taddy, right? 20 

A I don’t even know Kevin Taddy. 21 

Q You think the same thing about Ever Rodriguez, though, 22 

don’t you? 23 

A I don’t even -- I don’t make that comment at all.  Ever 24 

Rodriguez, to my knowledge, has been a good employee at Western 25 
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Refining. 1 

Q Up until all this stuff came up? 2 

A I still think he’s a good employee. 3 

Q Okay.   4 

A I cannot on that one way or another. 5 

Q Who else isn’t riding the brand?  Is Ray? 6 

A I have no idea. 7 

Q Is Ray Dazhan riding the brand? 8 

A Who? 9 

Q Ray. 10 

A I have no idea.  Like I stated earlier, I go to work at 11 

2:00 p.m., I get off at 2:00 a.m.  I don’t even know these 12 

guys’ last names because I’m antisocial.  I don’t associate 13 

with them. 14 

Q The guys that were argumentative and loud in the meeting 15 

on October 20 --  16 

A Yes, sir. 17 

Q -- we talked about, do you think those guys were riding 18 

the brand? 19 

A Are they 100% behind Western?  Apparently not.  20 

Apparently, they’re unhappy. 21 

Q So they should probably quit if they’re not happy. 22 

A Well, here’s the deal, if you’re going to bad mouth the 23 

company and you’re going to say bad things about the company, 24 

aren’t you better off just to get out of that company?  If 25 
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you’re that unhappy, what are you doing there?  We’re hauling 1 

gas, we’re not hauling water.  So if you leave that yard in a 2 

bad mood and you’re driving a tanker truck in public and you’re 3 

upset with the company, is that justifiable for the public or 4 

the company or anything else concerning that job? 5 

Q Is that what you believe? 6 

A That’s how I believe. 7 

Q So instead of the company changing, the employees should 8 

change, correct? 9 

A Most of the time anymore, that is probably correct.  I 10 

honestly believe the company set regulations and rules 11 

according to government laws and DOT Regulations, and I think 12 

as a driver and as an employee of that company, you should back 13 

them up and be as good an employee, an honest an employee as 14 

you can be.   15 

Q Instead of trying to bring a union in to change things, 16 

correct? 17 

A Why should you bring anything in --  18 

 MR. HIGH:  Objection, it’s no longer a factual inquiry. 19 

 JUDGE McCARRICK:  It’s going to bias and prejudice and 20 

credibility. 21 

Q Is that correct?  Instead bringing the union in, you 22 

should just follow what the company says?  That’s what you 23 

believe, at least.  24 

A No, this is not what I believe.  What I believe as an 25 
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individual, as a worker, you can go to your supervisor -- 1 

Western Refining, to my knowledge, has no closed doors.  I can 2 

walk in any one of these offices at Western Refining and sit 3 

down and talk to the man or lady and verbally give them what’s 4 

on my mind.  I’m not paid back, I’m not retaliated for it and 5 

I’m not punished for it. 6 

 JUDGE McCARRICK:  I’ve heard enough. 7 

 MR. GIANNOPOULOS:  Yeah, I’m going to move on. 8 

Q How do you know that Reggie LeMoine threatened to break 9 

Steve Curtright’s legs? 10 

A Directly from Reggie LeMoine.   11 

Q He told you that? 12 

A Yes, he did. 13 

Q Or was that Steve Curtright that said that? 14 

A No, that was directly from Reggie. 15 

Q Did you tell Steve that you --  16 

A No, I never mentioned it to Steve. 17 

Q Let me get this straight.  You thought it was your duty to 18 

report Reggie LeMoine for fishing out some comments from a 19 

comment box, right?  But you didn’t think it was your duty to 20 

report a threat, Reggie LeMoine threatening bodily harm, to one 21 

of your bosses? 22 

A No, because it was a verbal conversation and me going to 23 

Steve Curtright and telling him that was my opinion.  That’s 24 

what I was understanding.  He actually didn’t hear that.  When 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2303 

 

I was at Ciniza, I talked to David Townsend and I was telling 1 

David Townsend, I said, “Yeah, Reggie said he was going to 2 

knock my teeth out.”  David said, “Yeah, I heard he was going 3 

to knock mine out too.”  That was the end of that conversation. 4 

Q Okay. 5 

A But as far as telling David Townsend or Steve Curtright, 6 

no, I did not because --  7 

Q You didn’t report it to Steve Curtright because it was 8 

just a verbal conversation you had with Reggie, right? 9 

A Yes. 10 

Q But you did report Reggie fishing comments out of a 11 

comment box even though that was only a verbal conversation. 12 

A That was a verbal conversation, but it pertained to 13 

Western Refining’s workers.  It took their rights away from 14 

them.  Reggie LeMoine was basically telling Western employees 15 

how to do it and what they was going to do.  You see what I’m 16 

saying?  It was taking their right to vote like they want, 17 

think like they want, comment like they want, and he took that 18 

away from them when he stole the comment cards out of the box. 19 

Q It’s your testimony that it is -- the employees’ duties as 20 

workers at Western Refining to listen to management during 21 

these town hall meetings with prejudice, right? 22 

A We’re getting paid at these meetings.  Western Refining 23 

pays us a fair wage to attend these meetings.  These meetings 24 

are conducted in an orderly fashion.  They’re very important to 25 
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safety, DOT and everything else that comes up within the 1 

Western Refining and gas and oil, so yes.  It’s very important 2 

and we need to pay attention. 3 

Q And listen to them without prejudice? 4 

A Yes, sir. 5 

Q What do you mean by without prejudice? 6 

A Without prejudice is let the person talk and get what he 7 

needs to say and then -- we have never been stopped or told you 8 

can’t say that or you can’t discuss that or you can’t believe 9 

this way or you can’t say that.  We’ve never had that at 10 

Western Refining.  It’s always been an open door policy.  11 

There’s not one worker, to my knowledge, that doesn’t have the 12 

right to voice his opinion on anything concerning Western 13 

Refining. 14 

Q The letter that you turned over to Mr. Eric Burnham --  15 

A Yes. 16 

Q I think you said you had two copies of it. 17 

A I made two copies of the letter plus my letter.  I put 18 

them in different envelopes. 19 

Q Okay. 20 

A I give one to Eric and I said, “You might give this to 21 

whoever you want to.”  Who he distributed it to, I have no 22 

idea. 23 

Q You kept the original, right? 24 

A Yes. 25 
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Q You made two photocopies? 1 

A Yes. 2 

Q Where did you make the photocopies? 3 

A At my house. 4 

Q You have a copy machine at your house? 5 

A Yes, my wife’s a lawyer. 6 

Q I’m curious, when you wrote the letter, you knew you were 7 

going to give it to Eric, right? 8 

A That was the intention of it, yes. 9 

Q If you knew you were going to give it to Eric, I’m 10 

wondering why did you address it “To Whom It May Concern?” 11 

A That was just my way because I did not -- I don’t know who 12 

to give the letter to.  What am I going to put, attention Eric 13 

Burnham? 14 

Q That’s who you gave it to. 15 

A He’s my supervisor, but I wasn’t going to address that 16 

letter.  That is to whom it may concern. 17 

Q You expected that Eric Burnham move this letter up the 18 

chain of command. 19 

A I didn’t expect anything.  What Eric Burnham did with that 20 

letter is strictly his business.  I give the letter to him in a 21 

concealed envelope. 22 

Q Along with a copy. 23 

A His copy of the letter, yes. 24 

Q Then you gave him a second copy of the letter in another 25 
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sealed envelope. 1 

A Yes. 2 

Q You gave him two copies because you expected him to do 3 

something with it, to give it to somebody else, somebody higher 4 

above him, right? 5 

A I assumed he would be, yeah. 6 

Q And you wanted this matter with Reggie LeMoine taken care 7 

of, correct? 8 

A What matter? 9 

Q The matter of him fishing stuff out of the box. 10 

A Reggie LeMoine had already done what he did.  I couldn’t 11 

say any more about it.   12 

Q You wanted to get him to stop pushing you, right? 13 

A I wanted Reggie LeMoine to stop pushing me?  Reggie 14 

LeMoine never phased me one way or another. 15 

Q Okay. 16 

A He didn’t sway me against the union or for the union.  I 17 

was always --  18 

Q You didn’t want him to push other employees, though. 19 

A I requested that he ought to give other employees the 20 

benefit of the doubt and let them make their own minds up, yes. 21 

Q When you gave this letter to Eric, did you say anything to 22 

him? 23 

A No, sir. 24 

Q You just handed it to him? 25 
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A I said, “Here’s a couple of letters.  If you want to read 1 

them or send them on, or whatever you want to do with them, 2 

that’s your business.  I just want you to be aware of 3 

something.”   4 

Q Okay. 5 

A I left the office.  We didn’t discuss them, Eric didn’t 6 

open them in front of me, nothing like that. 7 

Q I believe it’s your testimony that nobody from management 8 

at Western ever called you to interview you about the events 9 

that you wrote in the letter, correct? 10 

A Nobody ever questioned me on them. 11 

Q Okay.       12 

 MR. GIANNOPOULOS:  Let me just check my notes, Your Honor.  13 

I think that’s all I have.  Just a couple of minutes. 14 

 JUDGE McCARRICK:  Off the record. 15 

(Off record) 16 

 JUDGE McCARRICK:  Any further cross? 17 

 MR. GIANNOPOULOS:  No further questions. 18 

 JUDGE McCARRICK:  Any redirect? 19 

 MR. HIGH:  Just a little bit, Your Honor, if I may. 20 

 JUDGE McCARRICK:  Go ahead. 21 

REDIRECT EXAMINATION 22 

Q BY MR. HIGH:  Mr. Caudill, you said you got an email from 23 

Pamela Scott telling you when to be here. 24 

A Yes, sir. 25 
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Q Before you got that email, had I given you a subpoena 1 

demanding your appearance here at this hearing? 2 

A Yes, you did. 3 

Q Alright, thank you.  Now, if you still have in front of 4 

you there General Counsel Exhibit 75 --  5 

A Yes. 6 

Q This is your letter.  If you would turn to that letter, 7 

and I just want to clarify and make sure I heard correctly.  8 

From the -- down to the eighth from the top --  9 

 JUDGE McCARRICK:  Page 4? 10 

 MR. HIGH:  Page 4. 11 

Q The lower right hand corner is page 4. 12 

A Let me see if I can find it again. 13 

Q Alright, let me help you. 14 

 MR. GIANNOPOULOS:  Your Honor, I’m going to object.  If 15 

he’s going to ask a question about the events that are in this 16 

letter, I don’t him refreshing his memory about events that are 17 

set forth in this letter --  18 

A Go ahead and ask me the question. 19 

 MR. GIANNOPOULOS:  -- until his memory has been exhausted. 20 

 JUDGE McCARRICK:  I think that horse is out of the barn.  21 

He’s already looked at the letter during your examination.   22 

 MR. HIGH:  This letter -- I can ask him about something 23 

that’s in evidence. 24 

 MR. GIANNOPOULOS:  That’s fine. 25 
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 JUDGE McCARRICK:  Your objection is premature.   1 

Q Now, counting down from the top of that, Mr. Caudill, to 2 

the eighth line down. 3 

A From the top? 4 

Q Yes, sir. 5 

A Where do you want to begin at? 6 

 JUDGE McCARRICK:  It says, “He informed me.” 7 

 MR. HIGH:  Right. 8 

Q The sentence that says, “He informed me that all of the 9 

comment cards were blank except for one, which happened to be 10 

the one I had written.”  You wrote that sentence? 11 

A I’m trying to find where we’re at here. 12 

 MR. GIANNOPOULOS:  Your Honor, General Counsel will 13 

stipulate that he wrote the entire letter. 14 

Q Starting right, that sentence right there. 15 

A Yeah. 16 

 MR. GIANNOPOULOS:  The question is irrelevant, objection, 17 

irrelevant. 18 

A That is --  19 

 JUDGE McCARRICK:  Sir --      20 

A That’s what Reggie told me that I had written and I 21 

informed him that I hadn’t written anything -- any comment 22 

card, which I hadn’t. 23 

Q Okay. 24 

A Now, this is all based --    25 
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 JUDGE McCARRICK:  Sir --  1 

A This is basically --  2 

 JUDGE McCARRICK:  Sir!  Sir, that’s all that’s been asked 3 

of you. 4 

 WITNESS:  Okay.    5 

 MR. HIGH:  That’s all the questions I have. 6 

 JUDGE McCARRICK:  Alright.  Anything on --  7 

 MR. GIANNOPOULOS:  I have one follow-up about the --  8 

RECROSS-EXAMINATION 9 

Q BY MR. GIANNOPOULOS:  Mr. High just asked you about an 10 

email you got from Pamela Scott telling you to come here today. 11 

A Yes, sir. 12 

Q When did you get that email? 13 

A Yesterday. 14 

Q Okay.  15 

 JUDGE McCARRICK:  Anything further?   16 

 MR. GIANNOPOULOS:  No.  Thank you, Your Honor. 17 

 JUDGE McCARRICK:  Mr. High? 18 

 MR. HIGH:  We have nothing further. 19 

 JUDGE McCARRICK:  Sir, thank you very much. 20 

 WITNESS:  Thank you. 21 

 JUDGE McCARRICK:  You’re free to go. 22 

(Witness excused) 23 

 JUDGE McCARRICK:  Let’s go off the record. 24 

(Off record) 25 
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 JUDGE McCARRICK:  Back on the record.  Would you raise 1 

your right hand? 2 

Whereupon,  3 

JAMES PEACE 4 

was called as a witness, by and on behalf of the Respondent, 5 

and having been duly sworn, was examined and testified as 6 

follows:  7 

 JUDGE McCARRICK:  Please be seated.  Sir, would you state 8 

your name for the record?   9 

 WITNESS:  James Albert Peace. 10 

 JUDGE McCARRICK:  How do you spell your last name, sir? 11 

 WITNESS:  P-e-a-c-e. 12 

 JUDGE McCARRICK:  Mr. High? 13 

 MR. HIGH:  Thank you, Your Honor. 14 

DIRECT EXAMINATION 15 

Q BY MR. HIGH:  Mr. Peace, did I serve a subpoena on you to 16 

be here today? 17 

A Yes, sir. 18 

Q Where are you employed, sir? 19 

A I’m employed with Western Refining. 20 

Q What do you do there? 21 

A I’m a transport tank haul driver. 22 

Q How long have you been working at Western Refining? 23 

A Just over a year now. 24 

Q Tell me, what do you do as a driver? 25 
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A I transport gasoline to retail stores, as well as from 1 

refineries to our loading racks. 2 

Q Where do you go to load? 3 

A Usually to Gallup, the refinery near Gallup, New Mexico.  4 

Sometimes we’ll load here in Albuquerque, as well at several 5 

different racks. 6 

Q Where do you go to deliver? 7 

A All over Albuquerque, Santa Fe area, occasionally I’ll go 8 

to Bloomfield or go to Gallup as well. 9 

Q Which terminal are you stationed out of? 10 

A I’m stationed out of the Albuquerque Terminal. 11 

Q The entire time you’ve been with Western Refining? 12 

A Yes, sir. 13 

Q At anytime, Mr. Peace, have you ever worn an antiunion 14 

button? 15 

A Yes, sir, I have. 16 

Q Where’d you get that button? 17 

A I got several buttons actually that I have worn.  One of 18 

the buttons I received from a driver here in Albuquerque, Sean.  19 

I can’t think what his last name is. 20 

Q Okay. 21 

A He gave me a couple of buttons that were identical to one 22 

another.  Later I traded one of those buttons with another 23 

driver from our lubrication side here in Albuquerque, Heath.  24 

And then I received a third button from a driver in the Gallup 25 
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Terminal who had told me him and his wife were making them. 1 

Q Did you ever a No Union button or Vote No, whatever it 2 

says, from any supervisor at Western Refining? 3 

A No, sir. 4 

Q Do you know a fellow by the name of Ted Snyder? 5 

A I do. 6 

Q Did you ever tell Ted Snyder that Eric Burnham had given 7 

you a Vote No button? 8 

A No, sir. 9 

Q Okay. 10 

 MR. HIGH:  We’ll pass the witness. 11 

(Long pause) 12 

 MR. GIANNOPOULOS:  One second.   13 

 JUDGE McCARRICK:  I’m still writing my notes too.   14 

(Long pause) 15 

 JUDGE McCARRICK:  Okay.  Cross-examination? 16 

 MR. GIANNOPOULOS:  Yeah, one second, Your Honor, I just 17 

want to find something here.   18 

(Long pause) 19 

CROSS-EXAMINATION 20 

Q BY MR. GIANNOPOULOS:  Good afternoon, Mr. Peace. 21 

A Good afternoon. 22 

Q My name’s John Giannopoulos.  I’m one of the attorneys for 23 

the federal government who’s prosecuting this case.   24 

 You told Mr. High that you never told Ted Snyder that Eric 25 
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Burnham gave you a Vote No button, correct? 1 

A That’s correct.  I never told anybody that. 2 

Q Did Eric Burnham ever give you a Vote No button? 3 

A No. 4 

Q Did he ever give you anything? 5 

A No.  As a matter of fact, I don’t even know how Eric 6 

Burnham really stands on it because it was never really 7 

discussed. 8 

Q How about a petition?  Did Eric Burnham give you an 9 

antiunion/pro-company petition to sign? 10 

A No, sir.  The only petition that I signed was started by a 11 

driver named Payne out of Gallup, New Mexico. 12 

Q Eric Burnham never gave you that? 13 

A No, sir. 14 

Q Now, it’s well known that you don’t support the union, 15 

correct? 16 

A That’s correct. 17 

Q You’ve been very vocal about that. 18 

A I’ve probably been most vocal, yes. 19 

Q You hope the union loses the vote that’s coming up in 20 

about a week and a half, right? 21 

A That’s correct. 22 

Q Did you ever tell any supervisor at Western that if the 23 

union comes in you’re going to quit, you’re going to leave? 24 

A No, sir. 25 
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Q How about any of the consultants that were there?  Did you 1 

ever tell any of the consultants that? 2 

A No, sir.  3 

 MR. GIANNOPOULOS:  One second, Your Honor.  I think that’s 4 

all I have.   5 

 JUDGE McCARRICK:  Okay. 6 

(Long pause) 7 

Q Did you ever witness anybody give a Vote No button to Ted 8 

Snyder? 9 

A No. 10 

Q How about Mr. Payne?  Were you ever present when Mr. Payne 11 

had Vote No buttons he was handing out? 12 

A When he gave me mine, the one that I got from him, was the 13 

only time I ever saw him with --  14 

Q Anybody else present? 15 

A There might’ve been several drivers in the drivers’ room, 16 

I don’t remember who was there. 17 

Q Mr. Payne was another vocal antiunion employee at Western, 18 

correct? 19 

A I’m not sure how vocal he was, but he did start the 20 

petition, according to him, and then he -- obviously he was 21 

making the buttons. 22 

Q Okay.  So you don’t know if he spoke out, but at least he 23 

was passing out buttons and had the petition? 24 

A Correct. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2316 

 

Q Did you ever walk around with him when he was handing out 1 

the buttons? 2 

A No, sir. 3 

Q Ever walk around with him when he was handing out the 4 

petition? 5 

A Just the one day in the drivers’ room and he approached me 6 

with it, and that was the only time I ever saw him with a 7 

petition. 8 

Q Okay.  You never walked around with him when he handing it 9 

out to other drivers? 10 

A No, sir. 11 

Q Okay.  When he handed you the petition, you were in the 12 

drivers’ room where? 13 

A In the Gallup Terminal. 14 

Q When he was handing out the union buttons, where was he 15 

doing that? 16 

A He approached -- or I approached him actually in the 17 

parking lot at the Gallup Terminal. 18 

Q When you say parking lot, describe that. 19 

A Where we park the trucks before we enter the drivers’ room 20 

where we get our bill of lading and log into the computer 21 

before we go out to the loading rack. 22 

Q So it’s not in line as you’re in the rack? 23 

A Correct. 24 

Q It’s somewhere else? 25 
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A It’s outside of the building where we would login to be 1 

able to load our trucks at the loading rack.   2 

Q I’m a bit confused because of my understanding of how the 3 

process works at the Gallup facility at the rack.  It’s not the 4 

actual rack, but I think there’s five bays. 5 

A Correct. 6 

Q Then don’t trucks stage behind the rack? 7 

A They stage outside of the gate, which is -- I guess 8 

technically would be outside of the security shack. 9 

Q Okay.  At some point, there used to not be a security 10 

shack there, right? 11 

A I’m not aware.  Ever since I’ve started loading there, 12 

there’s been a security --    13 

Q There’s always been a gate? 14 

A Yes, a wooden gate that opens and closes. 15 

Q So you stage outside that gate? 16 

A Correct. 17 

Q Then when a spot comes open, you move into the actual 18 

loading rack itself? 19 

A Correct. 20 

Q Mr. Payne was handing these buttons out where the trucks 21 

are parked in front of the gate. 22 

A Technically, yes.  There’s a parking lot off --  23 

Q While they --  24 

A -- to the side. 25 
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Q While they were staging to wait to load at the loading 1 

rack itself? 2 

A Correct. 3 

Q Is it true that sometimes drivers refer to that whole area 4 

as the rack? 5 

A Yes, we all refer to that whole area as the rack. 6 

Q Okay.  Who -- you don’t recall Ted Snyder was present when 7 

Mr. Payne was handing out those buttons? 8 

A When I got my button, it’s unlikely that Ted was present 9 

because we work entirely different schedules. 10 

Q Okay. 11 

A He would’ve been near to the end of his shift whenever I 12 

was beginning my shift. 13 

Q When Mr. High was asking you questions, I think that you 14 

said that you got -- was it three buttons? 15 

A I had three buttons at one point, yes, sir. 16 

Q Okay.  Mr. Payne gave you one of the buttons. 17 

A Correct. 18 

Q Who gave you the other button? 19 

A Again, Sean from here in Albuquerque gave me two buttons 20 

that were identical.  Later on, I traded one of those buttons 21 

for another button from another driver here in Albuquerque, 22 

Heath.   23 

Q When Sean gave you those buttons that were identical, were 24 

those pro-union or antiunion buttons? 25 
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A Antiunion buttons. 1 

Q Where were you when he gave those to you? 2 

A He was just entering the rack -- not the rack, our driver 3 

yard here in Albuquerque. 4 

Q So there’s two facilities in Albuquerque, right?  The 5 

place where you load where the rack is. 6 

A Correct. 7 

Q Then --  8 

A And the place we come in for work.   9 

Q And before you pick up the trucks.  Where did Sean give 10 

you the button? 11 

A At the place where we pick up our trucks, where we report 12 

for work. 13 

Q Okay.  Just outside the actual building? 14 

A Yes. 15 

Q How about -- you traded a button with someone. 16 

A Right. 17 

Q Where were you when you traded that button? 18 

A I was probably in the break room here in Albuquerque. 19 

Q Okay.  Nobody ever stopped you from doing that, trading 20 

buttons, right? 21 

A No, sir. 22 

Q You didn’t get disciplined for doing that, right? 23 

A No, sir. 24 

Q You didn’t get disciplined for taking a button from Mr. 25 
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Payne? 1 

A No. 2 

Q Okay.   3 

 MR. GIANNOPOULOS:  That’s all I have, Your Honor.  4 

 JUDGE McCARRICK:  Any redirect? 5 

 MR. HIGH:  Yes, just a few questions. 6 

REDIRECT EXAMINATION 7 

Q BY MR. HIGH:  Mr. Peace, just so I clearly understand, 8 

when someone refers to the rack -- let’s use the one at Gallup.  9 

Does that include the parking lot as well as the actual place 10 

where the drivers load? 11 

A We pretty much all generally refer to the entire facility 12 

as the rack. 13 

Q Okay. 14 

 MR. HIGH:  That’s all I have.  Thank you.   15 

 JUDGE McCARRICK:  Anything further? 16 

 MR. GIANNOPOULOS:  No, thank you. 17 

 JUDGE McCARRICK:  Thank you, sir.  You’re free to go. 18 

(Witness excused) 19 

 JUDGE McCARRICK:  Let’s go off the record. 20 

(Off record) 21 

 JUDGE McCARRICK:  Sir, if you’ll stand and raise your 22 

right hand? 23 

Whereupon,  24 

LYNN MILTON 25 
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was called as a witness, by and on behalf of the Respondent, 1 

and having been duly sworn, was examined and testified as 2 

follows:  3 

 JUDGE McCARRICK:  Sir, would you state your name for the 4 

record? 5 

 WITNESS:  Lynn Milton. 6 

 JUDGE McCARRICK:  How do you spell your first name, sir? 7 

 WITNESS:  L-y-n-n. 8 

 JUDGE McCARRICK:  And last name? 9 

 WITNESS:  M-i-l-t-o-n. 10 

 JUDGE McCARRICK:  Mr. High? 11 

DIRECT EXAMINATION 12 

Q BY MR. HIGH:  Good afternoon, Mr. Milton. 13 

A Good afternoon. 14 

Q Where are you employed, sir? 15 

A Western Refining. 16 

Q What’s your position there? 17 

A I’m a distribution manager in the Bloomfield area. 18 

Q How long have you been with Western? 19 

A 22 years. 20 

Q When were -- I take it then you worked for someone prior 21 

to the merger between and Western? 22 

A Yes, sir, I worked -- I began at Meridian Oil.  Meridian 23 

Oil was purchased by Giant, then Giant was purchased by 24 

Western. 25 
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Q How long have you been -- what’d you call yourself in 1 

Bloomfield? 2 

A Distribution manager. 3 

Q How long have you been the distribution manager at 4 

Bloomfield? 5 

A I began the position I’m in right now in 2008. 6 

Q What are your duties as distribution manager? 7 

A My duties are to watch the maintenance on the truck, 8 

perform observations on drivers, to keep accurate records and 9 

make sure everybody is safe and does their job accordingly.   10 

Q Where is the terminal or the office there in Bloomfield? 11 

A It’s at 3303 North 1st Street in Bloomfield.  It’s just 12 

north of Bloomfield. 13 

Q Is there a loading rack there in Bloomfield? 14 

A Yes, sir. 15 

Q Where’s it located? 16 

A It’s located on Sullivan Road, which is just south of the 17 

San Juan River. 18 

Q How far is the loading rack in Bloomfield from the office 19 

where you are? 20 

A Approximately four miles. 21 

Q What is in the building where your office is? 22 

A We have admin people, we have payroll people, we have 23 

crude dispatchers and lube dispatchers.   24 

Q Do the transport drivers park their trucks there? 25 
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A Yes, sir. 1 

Q When they leave, they have to go this four miles or so 2 

over to the rack to load? 3 

A Yes, sir, that is correct. 4 

 JUDGE McCARRICK:  Where do they log in? 5 

 WITNESS:  In the yard. 6 

 JUDGE McCARRICK:  At the office? 7 

 WITNESS:  At the office at 3303 North 1st Street. 8 

 JUDGE McCARRICK:  Okay. 9 

Q Look -- let me just find it for you.  I’m going to ask you 10 

about an exhibit here.     11 

 JUDGE McCARRICK:  What are you looking for? 12 

 MR. HIGH:  106. 13 

(Long pause) 14 

Q Take a look, Mr. Milton, at General Counsel Exhibit 106.   15 

A Yes, sir. 16 

Q Have you seen that document before? 17 

A Yes, sir, I have. 18 

Q Is there any writing on this document that is yours? 19 

A Yes, sir. 20 

Q Tell me which writing is yours. 21 

A The entire document was filled out by me except for the 22 

signatures.   23 

Q Your signature is not on here. 24 

A No, sir, it’s not. 25 
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Q What is it that Mr. Frazier did that caused you to write 1 

this out? 2 

A He was using a copier in the drivers’ room to produce 3 

copies of unauthorized documents, or personal documents. 4 

Q How did that come to your attention? 5 

A The security company that we have there contacted Rusty 6 

Royce and informed him that they had witnessed Obie copying 7 

material on the copier. 8 

 MS. ALONSO:  Objection, nonresponsive. 9 

 JUDGE McCARRICK:  Overruled. 10 

Q Go ahead. 11 

A At that time, I talked to the security guard. 12 

Q Let me stop you there.  I take it somebody reported this 13 

to you? 14 

A Yes, sir, Rusty came to me with the information. 15 

Q What’d you do when you got that information? 16 

A I went and talked with the security guard, asked him what 17 

had taken place.  I asked him if he had documented this on his 18 

written daily report.  He said, “No, I didn’t.”  I asked him --  19 

 MS. ALONSO:  Objection, lacks foundation. 20 

 MR. HIGH:  Your Honor, this is what motivated us.  It’s 21 

not offered for the truth of the matter, so it’s not even 22 

subject to the hearsay rule. 23 

 JUDGE McCARRICK:  I disagree, I think it is offered for 24 

the truth of the matter asserted.  I’m not sure what foundation 25 
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you’re lacking. 1 

 MS. ALONSO:  Where, when it occurred, the time, who was 2 

present --  3 

 JUDGE McCARRICK:  Sustained. 4 

Q When did Mr. Royce report to you what the guard had 5 

reported to him? 6 

A The same day. 7 

Q Do you remember the date? 8 

A No, sir, I don’t. 9 

Q Do you recall when you went to talk to the guard? 10 

A I believe it was that evening when he came into work. 11 

Q Do you remember the date? 12 

A No, sir, I don’t. 13 

Q Can you put a month or a year or anything on it? 14 

A By looking at this document that I wrote, it was on 15 

October 24th.   16 

Q That’d be of 2011? 17 

A Yes, sir. 18 

Q Okay.  You would’ve talked to the guard prior to the time 19 

you wrote General Counsel Exhibit 106? 20 

A Yes, sir. 21 

Q Okay.  Do you recall the guard’s name? 22 

A No, sir, I don’t. 23 

Q What was it that the guard reported to you? 24 

 MS. ALONSO:  Objection, hearsay. 25 
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 JUDGE McCARRICK:  Overruled. 1 

A The guard reported to me that he had witnessed Obie making 2 

copies on the copier.  After Obie had left, the guard went in 3 

and found a copy of a document on the copier, a personal 4 

document. 5 

Q Did you ask the guard if he had documented any of this? 6 

A Yes, sir, I did. 7 

Q What did he say? 8 

A He said, no, he had not documented it in his daily report. 9 

Q What’d you say to him? 10 

A I asked him if he would please document the events as they 11 

occurred and give that to me. 12 

Q Did he do that? 13 

A Yes, he did. 14 

Q Did he give you something? 15 

A Yes, he did. 16 

Q When did he do that? 17 

A He gave it to me the following morning when he came off 18 

shift. 19 

(Long pause) 20 

Q Let me show you, Mr. Milton, what I’ve marked as 21 

Respondent’s Exhibit No. 27, and ask if you can identify that 22 

for me please.  23 

(Respondent Exhibit 27 marked for identification) 24 

A Yes, sir, this is the note that Mr. Gonzales gave me. 25 
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Q Is that the write-up that you asked the guard to prepare? 1 

A Yes, sir. 2 

Q He wrote it and gave it to you? 3 

A Yes, sir, that is correct. 4 

Q This relates to Mr. Obie Frazier? 5 

A Yes, sir. 6 

Q And it relates to the conduct referred to in General 7 

Counsel’s Exhibit 106? 8 

A Yes, sir. 9 

 MR. HIGH:  We’d offer Respondent’s Exhibit 27, Your Honor. 10 

(Long pause) 11 

 JUDGE McCARRICK:  Any objections to Respondent’s 27? 12 

 MS. ALONSO:  Yes, Your Honor.  I’d like to voir dire the 13 

witness on it. 14 

 JUDGE McCARRICK:  You may.   15 

VOIR DIRE 16 

Q BY MS. ALONSO:  Mr. Milton, this guard, Valentine 17 

Gonzales, how long did he work -- did you ever witness -- did 18 

you ever see his signature on other documents? 19 

A Yes, on his daily reports. 20 

Q Is that his signature on here? 21 

A Yes, it is. 22 

Q Did you witness the guard create this document? 23 

A No, I did not. 24 

 MS. ALONSO:  Your Honor, I still have an objection as to 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2328 

 

the document being hearsay for the statements contained within 1 

it. 2 

 JUDGE McCARRICK:  Well, it seems to me, first of all, it’s 3 

coming in as a business record.  Number two, his state of mind, 4 

that is, the state of mind of the deciders of the discipline.  5 

It’s simply going to establish the factors that they 6 

considered.  So I don’t find it to be hearsay under those 7 

rules. 8 

 MS. ALONSO:  Your Honor, as being a business record, it is 9 

our position that the Respondent has still not established that 10 

this is a business record kept in the regular course of 11 

business and that it was maintained as every other business 12 

record has been.  And that Mr. Milton specifically asked the 13 

security guard to create this rather than it be something kept 14 

in the ordinary course.  15 

 JUDGE McCARRICK:  Well, first of all, it seems to me it’s 16 

a document that could’ve been created in an investigation for 17 

discipline, which would make it a business record.  Number two, 18 

it couldn’t be a guard log.   19 

Is there a guard log that the guards maintain, sir?  20 

 WITNESS:  Yes, sir, there was. 21 

 JUDGE McCARRICK:  Is it in a book form? 22 

 WITNESS:  Actually, it was just a sheet that they recorded 23 

every hour’s events throughout the days. 24 

 JUDGE McCARRICK:  As a sheet, is it maintained in some 25 
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sort of a book? 1 

 WITNESS:  I think it’s just a form that they pull out and 2 

they fill it out day-by-day. 3 

 JUDGE McCARRICK:  Have you seen it? 4 

 WITNESS:  Yes, sir, I have a copy in my office. 5 

 JUDGE McCARRICK:  I find this to be a business record.  6 

I’m going to receive it.   7 

(Respondent Exhibit 27 received into evidence) 8 

 MR. HIGH:  Thank you, Your Honor. 9 

CONTINUED DIRECT EXAMINATION 10 

Q BY MR. HIGH:  Now, did you ask the guard what it was that 11 

he saw Obie Frazier copying? 12 

A He just said it was a document of a union -- about a union 13 

meeting. 14 

Q Did he ever give that document to you? 15 

A Yes, sir, he did. 16 

 MR. HIGH:  Now, I don’t know if this is in evidence or 17 

not, General Counsel 38.  Is it in because I had written not 18 

yet admitted?     19 

 JUDGE McCARRICK:  Let me take a look.  20 

MR. GIANNOPOULOS:  I’m pretty sure --  21 

MR. HIGH:  Is it in evidence? 22 

JUDGE McCARRICK:  38 has been received. 23 

MR. HIGH:  Okay, great. 24 

Q Let me ask you to turn to General Counsel’s Exhibit 38.   25 
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A Okay. 1 

(Long pause) 2 

Q Look at General Counsel Exhibit No. 38.  Can you tell me 3 

what that document is, Mr. Milton? 4 

A This is an invitation to all Western drivers. 5 

 JUDGE McCARRICK:  I understand what it is.  In terms of 6 

the discipline of Mr. Frazier, do you know what this document 7 

is? 8 

 WITNESS:  This is a document announcing a meeting.  9 

Q Yeah, but have you seen this document before? 10 

A Yes, sir. 11 

Q Where did you see it? 12 

A When the guard gave it to me. 13 

Q So is General Counsel Exhibit 38 the document the guard 14 

gave to you that he said he found on the copier? 15 

A Yes, sir. 16 

Q Okay.  What’s the policy there at Bloomfield with respect 17 

to drivers using the copier to make personal things? 18 

A According to the handbook, company property is not to be 19 

used for personal use. 20 

Q You then filled out General Counsel Exhibit 106? 21 

A Yes, sir. 22 

Q Did you actually meet with Mr. Frazier? 23 

A No, sir, I did not. 24 

Q Why didn’t you? 25 
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A I was at a prior engagement during that day, so I had my 1 

supervisor take care of it. 2 

Q Did -- who made the decision to issue this written warning 3 

to Mr. Frazier? 4 

A That would’ve been made by the HR Department. 5 

Q Did you participate in that decision? 6 

A Yes, sir. 7 

Q Did you agree with it? 8 

A Yes, sir. 9 

Q Did it have anything at all to do with any union 10 

activities which Mr. Frazier may’ve been involved? 11 

A No, sir. 12 

Q Try to find General Counsel Exhibit 23 there in front of 13 

you, Mr. Milton, if you will.  It’ll be further back towards 14 

the back there.   15 

(Long pause) 16 

Q Were you able to locate that? 17 

A Yes, sir. 18 

Q This is a -- I’m talking about General Counsel Exhibit No. 19 

23.  It appears to be a performance discussion record for 20 

insubordination, disrespectful behavior for Obie Frazier.  Are 21 

you familiar with this document? 22 

A Yes, sir, I have seen it. 23 

Q To whom does Mr. Frazier report? 24 

A To myself. 25 
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Q What’s his job? 1 

A His job is a finished product transport driver. 2 

Q I take it you know Mr. Frazier. 3 

A Yes, sir. 4 

Q How long have you known him? 5 

A I’ve known Obie approximately ten years. 6 

Q How long have you been his supervisor? 7 

A Since ’08. 8 

Q Since you became the distribution manager? 9 

A Yes, sir. 10 

Q Were you involved in the decision to issue this 11 

performance discussion record shown in General Counsel Exhibit 12 

23? 13 

A I was in the room when this was discussed, yes. 14 

Q Okay.  15 

 JUDGE McCARRICK:  Were you involved in the decision to 16 

issue it? 17 

 WITNESS:  No, sir. 18 

 JUDGE McCARRICK:  Prior to --  19 

 WITNESS:  No, sir. 20 

 JUDGE McCARRICK:  -- it being issued? 21 

 WITNESS:  No, sir. 22 

 JUDGE McCARRICK:  Alright. 23 

Q Are you familiar with the facts that led to the issuance 24 

of this? 25 
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A Yes, sir. 1 

Q Tell us, if you will, what happened that caused this to be 2 

issued. 3 

A We were --  4 

 MS. ALONSO:  Objection, he’s already testified that he was 5 

not involved in the decision, so I think we need a little more 6 

foundation as to how he gained knowledge of the facts. 7 

 JUDGE McCARRICK:  Yeah, I would agree, but I’m not sure 8 

the objection is pertinent at this point.  Let’s give him an 9 

opportunity to lay some foundation. 10 

Q Mr. Frazier works for you, does he not? 11 

A Yes, sir. 12 

Q Do you know what led to the issuance of General Counsel’s 13 

23? 14 

A Yes, sir, I do. 15 

Q Were you involved in the facts that led to the issuance of 16 

General Counsel 23? 17 

A Yes, sir. 18 

Q Were you the supervisor of Mr. Frazier at the time the 19 

facts that led to General Counsel 23 developed? 20 

A Yes, sir. 21 

Q Alright.  Explain to us, if you will, those facts that led 22 

to the issuance of General Counsel --  23 

 JUDGE McCARRICK:  I don’t want a narrative because that 24 

question’s going to lead to a narrative, and I need to know --  25 
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 MR. HIGH:  Okay. 1 

 JUDGE McCARRICK:  -- the basis for Mr. Milton knowing the 2 

facts. 3 

 MR. HIGH:  Alright. 4 

Q What is it that Mr. Frazier did that led to the issuance 5 

of General Counsel’s 23? 6 

A He did not show up to a meeting that he was assigned to 7 

come to. 8 

Q Alright.  With whom was he supposed to meet? 9 

A With myself, Pamela Scott, Charlie Smith and Cathy Valdez. 10 

Q When was this meeting supposed to take place? 11 

A I don’t know the exact date. 12 

Q Can you look at General Counsel Exhibit 23 and from that, 13 

tell us the date that he was supposed to be there. 14 

 MS. ALONSO:  Objection, Your Honor --  15 

 JUDGE McCARRICK:  I assume he’s using it to refresh 16 

recollection.  I’m going to permit it. 17 

A January 26th, 2012. 18 

Q Do you know what time Mr. Frazier was supposed to be there 19 

to meet with you? 20 

A It was approximately 5:30 p.m. 21 

Q Did he show up? 22 

A No. 23 

Q What was the meeting about?  What was the subject matter 24 

you were going to meet with Mr. Frazier about? 25 
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A It was a review of our new safety program. 1 

Q Had you put out any memos or notices in advance that 2 

you’re going to meet with people about this? 3 

A Yes, sir, approximately a week in advance. 4 

(Long pause) 5 

Q Let me show you, Mr. Milton, what I’ve marked as 6 

Respondent’s Exhibit 52.  Can you identify that document for 7 

me? 8 

(Respondent Exhibit 52 marked for identification) 9 

A Yes, sir, it’s the interoffice memo that I put out. 10 

Q It’s dated January the 19th of 2012? 11 

A Yes, sir. 12 

Q Is that regarding the meeting you said you wanted Mr. 13 

Frazier to attend? 14 

A Yes, sir. 15 

MR. HIGH:  We’d offer Respondent’s Exhibit 52, Your Honor. 16 

 JUDGE McCARRICK:  Any objection? 17 

 MS. ALONSO:  No objection, Your Honor. 18 

 JUDGE McCARRICK:  52 is received. 19 

(Respondent Exhibit 52 received into evidence) 20 

Q Now, when was Mr. Frazier first supposed to meet with you, 21 

Mr. Milton? 22 

A On January 26th. 23 

Q He didn’t show up? 24 

A No, sir, he did not. 25 
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Q How did you find out he didn’t show up? 1 

A My dispatcher, Ruby. 2 

Q What did she tell you? 3 

A She told me that Mr. Frazier had come in from work and --  4 

 MS. ALONSO:  Objection, hearsay. 5 

 JUDGE McCARRICK:  Sustained. 6 

 MR. HIGH:  Your Honor, we’re trying to show the facts here 7 

and I submit to you it’s not hearsay.  It shows why we did what 8 

we did.  It goes to the decision, so it’s not hearsay.  It’s 9 

not offered for the truth of the matter.  It’s offered to show 10 

what motivated this man --   11 

 JUDGE McCARRICK:  With respect to the reasons behind the 12 

discipline, I will permit it as evidence of state of mind, 13 

which bypasses the --  14 

 MS. ALONSO:  Your Honor, the witness has already testified 15 

that he wasn’t involved in the decision to discipline the 16 

employee for this specific instance.    17 

 JUDGE McCARRICK:  That may be, but the facts involving 18 

Ruby are contained in the memo itself.  So I’m going to permit 19 

it. 20 

 MS. ALONSO:  Your Honor, in addition --  21 

 JUDGE McCARRICK:  That’s my ruling.  Move on. 22 

Q What did Ruby tell you with respect to Mr. Frazier not 23 

showing up? 24 

A Ruby told me that Mr. Frazier showed up after his day had 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2337 

 

completed and --  1 

 MS. ALONSO:  Objection, Your Honor, the witness is reading 2 

the notes from the document rather than testifying from his --  3 

 JUDGE McCARRICK:  Close it up, if you will.   4 

A Ruby told me that Mr. Frazier came in after he completed 5 

his day at work.  She told him that we were ready for him.  She 6 

texted me a message asking me if we could see Obie at that 7 

time.  I said, “Yes, tell him to come back to the meeting.” 8 

Q Did he come back? 9 

A No, he did not. 10 

Q What’d he do? 11 

A Ruby told me that Mr. Frazier told her that he knew what 12 

this BS was all about and he was off the clock and he was going 13 

home. 14 

Q What’d you do when you learned that? 15 

A We proceeded with our next driver. 16 

Q Did you have any further contact with Mr. Frazier? 17 

A Not that day. 18 

Q Did you make any effort to get in touch with him? 19 

A Yes, sir, I did. 20 

Q What’d you do? 21 

A I texted him a message.  I tried to call him, he wouldn’t 22 

answer his phone. 23 

 JUDGE McCARRICK:  When was that, sir? 24 

 WITNESS:  It was that evening when we got done with the 25 
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rest of the drivers. 1 

Q When you say you texted him a message, what does that 2 

mean? 3 

A What I did, I tried to call him first.  He would not 4 

answer his phone, so I texted him a message on his phone, told 5 

him that I would like to see him at 6:00 or 6:30, I can’t 6 

remember which, in the morning before he went to work. 7 

Q Did you ever hear back from him? 8 

A No, sir. 9 

Q Did he show up at 6:00 or 6:30 the next morning? 10 

A No, sir, he did not. 11 

Q What’d you do? 12 

A I asked Ruby where he was.  She looked on the Qualcomm.  13 

She found out that he was on his way to Ciniza to the loading 14 

rack.  I asked her to Qualcomm him a message and tell him to 15 

return to the office. 16 

Q Did that happen? 17 

A Yes, it did. 18 

Q Did he come back to the meeting? 19 

A Yes, he did. 20 

Q Did you meet with him that day? 21 

A Yes, sir. 22 

Q You did the safety rollout? 23 

A Yes, sir. 24 

Q Who was present when you did the safety rollout? 25 
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A Myself, Pamela Scott, Cathy Valdez and Tony Smith and Mr. 1 

Frazier. 2 

Q Did you have any discussion with Mr. Frazier as to why he 3 

had not shown up at 6:00 a.m. like you expected?   4 

A No, sir, I did not. 5 

Q Did you talk with him about the text message you’d sent 6 

him? 7 

A Yes, sir, I did. 8 

Q Tell me what you said to him and what he said to you. 9 

A I asked him if he received my text message.  He told me 10 

that he does not have text messaging on his phone. 11 

Q Describe for me the meeting when you finally met with Mr. 12 

Frazier on this safety rollout.  Tell me how that meeting went. 13 

A Rather heated. 14 

Q Again, the people present were yourself, who else? 15 

A Pamela Scott. 16 

Q Pamela Scott. 17 

A Cathy Valdez. 18 

Q Okay. 19 

A And Tony Smith. 20 

Q Alright.  And Mr. Frazier? 21 

A Yes, sir. 22 

Q Okay.  When you say it kind of got heated, what does that 23 

mean? 24 

A Mr. Frazier came in with, what I would say, an attitude.  25 
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Ms. Scott asked him where he was for the previous day.  All of 1 

a sudden, that escalated between the two of them and they got 2 

into a heated discussion about it.   3 

Q Was she to be in this 6:00 a.m. meeting with Mr. Frazier? 4 

A Yes, sir. 5 

Q Did you report this incident to anyone when it happened? 6 

A No, sir, I did not. 7 

Q Did you report it the next day? 8 

A I can’t remember if I did the next day or not, sir. 9 

Q Alright.   10 

(Long pause) 11 

Q Who do you report to, Mr. Milton? 12 

A Steven Curtright. 13 

Q At anytime, did you report these events to Mr. Curtright? 14 

A I believe we did talk about them. 15 

(Long pause) 16 

Q Look at what I’ve marked as Respondent’s Exhibit 28, Mr. 17 

Milton.  Can you tell me if that’s an email that you sent 18 

concerning the events you just described? 19 

(Respondent Exhibit 28 marked for identification) 20 

A Yes, sir, it is. 21 

 MR. HIGH:  We’d offer Respondent’s Exhibit 28, Your Honor. 22 

 JUDGE McCARRICK:  Any objection? 23 

 MS. ALONSO:  Your Honor, we’re not -- I’m not sure why Mr. 24 

High’s offering the top two emails.  There’s no foundation as 25 
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to why he’s offering those and it’s not very clear if he 1 

received them, if he was included on these emails as well. 2 

 JUDGE McCARRICK:  If who was included? 3 

 MS. ALONSO:  Lynn Milton.  Right, so, I was asking that 4 

you lay some foundation about the top two emails in his -- you 5 

know, if he had any continued role in those conversations or 6 

communications. 7 

 JUDGE McCARRICK:  Well, I think they’re all certainly 8 

placed in context.  I see no reason not to receive it.  28 will 9 

be received.  10 

(Respondent Exhibit 28 received into evidence) 11 

 MR. HIGH:  I pass the witness, Your Honor. 12 

 JUDGE McCARRICK:  Cross-examination? 13 

 MS. ALONSO:  Yes, Your Honor.  May I take five minutes? 14 

 JUDGE McCARRICK:  Sure.  Off the record. 15 

(Off record) 16 

 JUDGE McCARRICK:  Cross-examination? 17 

CROSS-EXAMINATION 18 

Q BY MS. ALONSO:  Mr. Milton, my name’s Sophia.  I’m 19 

prosecuting the case for the federal government and I just want 20 

to ask you some questions about your testimony. 21 

A Okay. 22 

Q Do you have a computer that you use in your office? 23 

A Yes, ma’am. 24 

Q On that computer, do you ever read the newspaper or any of 25 
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the news? 1 

A No, ma’am. 2 

Q You never do? 3 

A No, ma’am. 4 

Q Do you have access to the internet on that computer? 5 

A Yes, I do. 6 

Q Do you ever go on there to just look at other -- look at 7 

different websites that are not Western websites? 8 

A Yes, ma’am. 9 

Q What are some of the websites you look at? 10 

A I check the stock report. 11 

Q Okay.  Any others? 12 

A No. 13 

Q Do you check the stock report every day regularly? 14 

A No, no, I don’t. 15 

Q How often would you say that you check the stock report? 16 

A Maybe twice a week. 17 

Q Are there any stations where -- with computers that the 18 

drivers can access? 19 

A Yes, we have kiosks. 20 

Q Where are those? 21 

A In both of the drivers’ rooms at Bloomfield at our 22 

terminal. 23 

Q Have you ever seen drivers on those computers? 24 

A Yes, ma’am. 25 
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Q Have you ever seen that they go onto different websites 1 

using those computers? 2 

A No, ma’am. 3 

Q Are those computers restricted to any other websites or to 4 

the use of websites other than Western’s? 5 

A I believe they are. 6 

Q They are?   7 

 JUDGE McCARRICK:  They are limited? 8 

 WITNESS:  I believe so.   9 

Q But you’re not sure that that restriction is in place? 10 

A No, ma’am. 11 

Q Okay.  Have you ever been disciplined for viewing stock 12 

reports on the work computer? 13 

A No, ma’am. 14 

Q Have you ever seen anybody, either a supervisor or non-15 

supervisor, using company property for personal use? 16 

A No, ma’am, I have not. 17 

Q Have you ever seen anybody using a fax machine there at 18 

the terminal? 19 

A Just our dispatchers that have to fax reports. 20 

Q You never seen any other drivers access that fax machine? 21 

A No, ma’am. 22 

Q Okay.  The copier, you said that you’ve seen drivers use 23 

the copier. 24 

A Yes, ma’am. 25 
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Q That happens regularly? 1 

A Yes, ma’am. 2 

Q In a day, how often will you see a driver walk up to the 3 

copier and use it? 4 

A Once or twice. 5 

Q You don’t monitor what the driver is making a copy of, 6 

right? 7 

A No, ma’am. 8 

Q So you don’t know exactly what they’re making copies of 9 

before they go over to the machine? 10 

A No, ma’am, I don’t. 11 

Q They’re not required to go ask you for permission in order 12 

to access that copy machine, right? 13 

A No, ma’am, they’re not. 14 

Q Are the guards regularly monitoring the use of that copy 15 

machine? 16 

A They monitor the whole property. 17 

Q Where exactly is that copy machine? 18 

A It’s in the drivers’ room. 19 

Q Does anybody monitor the use of the copy machine? 20 

A No, ma’am. 21 

Q Did anybody monitor the amount of paper that’s used? 22 

A No, ma’am. 23 

Q I want to turn to General Counsel’s 106.   24 

A 106? 25 
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Q Yes.    1 

 JUDGE McCARRICK:  Just to clarify something for myself on 2 

the same subject, the drivers’ room where the copy machine is 3 

located, is located down by the main offices in Bloomfield?  4 

 WITNESS:  It is in the main office, yes. 5 

 JUDGE McCARRICK:  Is there another drivers’ room at the 6 

rack? 7 

 WITNESS:  No. 8 

 JUDGE McCARRICK:  Okay.  Go ahead.  106? 9 

 MS. ALONSO:  106. 10 

Q Now, here on 106, the top of the page, it indicates 11 

explanation of current problem and it’s checked off that 12 

there’s been theft and misuse of company property, right? 13 

A Yes, ma’am. 14 

Q What is it that Obie Frazier stole? 15 

A He did not steal anything other than the paper probably. 16 

Q In the course of the investigation, did you ask how many 17 

copies Obie Frazier made? 18 

A No, ma’am. 19 

Q The time -- this was issued to Mr. Obie (sic) in November, 20 

right? 21 

 JUDGE McCARRICK:  Do you --  22 

A Yes. 23 

Q By the time that it was issued to him, you knew that Obie 24 

Frazier was a union supporter, right? 25 
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A Yes, I did. 1 

Q How did you find that out? 2 

A Obie told everybody. 3 

Q Did he ever tell you? 4 

A Yes. 5 

Q What did he say to you? 6 

A He just said, “I support the union.”  7 

Q Did you ever see him talking to other drivers about the 8 

union? 9 

A Yes. 10 

Q Where did you see him have conversations? 11 

A Just out in the parking lot. 12 

Q Going back to the misuse of company property, how did he -13 

- how did Obie Frazier misuse the company property? 14 

A He used it for his personal use. 15 

Q When the guard reported that -- it came to your attention 16 

that he had used the copier for personal use, right? 17 

A Yes, ma’am. 18 

Q When the guard spoke to you about that or it came to your 19 

attention, what exactly did the guard tell you? 20 

A The guard told me that he had witnessed Obie using the 21 

copier.  When Obie was done with the copier, the guard had 22 

found the memo on the copy machine. 23 

Q Did you ask the guard if he saw Obie place that flyer onto 24 

the copy machine? 25 
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A No. 1 

Q How did it come about that the guard was monitoring Obie’s 2 

conduct inside the drivers’ room? 3 

 MR. HIGH:  Objection, form, foundation. 4 

 JUDGE McCARRICK:  Sustained. 5 

Q Did you ask the guard where he was when he observed Obie 6 

Frazier? 7 

A No, ma’am. 8 

Q Did the guard tell you where he was standing? 9 

A No, ma’am. 10 

Q Was the guard ever instructed to keep an eye on Obie? 11 

A No, ma’am. 12 

Q Did you ever ask the guard why he was watching Obie? 13 

A No, ma’am. 14 

Q Had the guard ever reported to you that another driver had 15 

used that machine for personal use? 16 

A No, ma’am. 17 

Q Had he ever reported to you that anybody was using -- that 18 

any other driver was using that copy machine? 19 

A No, ma’am. 20 

Q Is this the first time that the guard comes and hands you 21 

or tells you that a driver has left something behind on the 22 

copy machine? 23 

A Yes. 24 

Q On General Counsel’s 106, the date given is 11/14/11.  You 25 
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didn’t write that on the document, did you? 1 

A No, ma’am. 2 

Q You mentioned that you later received this report from the 3 

guard, and that’s Respondent’s 27. 4 

A Yes, I received that from the guard. 5 

Q When in relation to the date that you spoke to the guard 6 

did you receive this document? 7 

A I believe it was the following day. 8 

Q You instructed the guard to write these notes. 9 

A I told him to do his report. 10 

Q But this is not a guard log, though, that they regularly 11 

keep on a daily basis? 12 

A No, it is not. 13 

Q Turn to General Counsel’s 100.   14 

A Yes, ma’am. 15 

Q Are these the type of security logs that are normally kept 16 

by the guards there at Bloomfield?  Is this the general format 17 

that the security guards log their activity? 18 

A Yes, ma’am. 19 

Q This -- the security guards fill this log out on a daily 20 

basis or after their shift is over? 21 

A Yes, ma’am. 22 

Q Obie was -- I can’t read his name.  Is that Valentine 23 

Gonzales?   24 

A I believe so. 25 
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Q Valentine Gonzales had filled out a log similar to the one 1 

on GC 100. 2 

A Correct. 3 

Q The date that he observed Obie making -- or that he claims 4 

he observed Obie making copies. 5 

A Correct. 6 

Q But he did not write down that Obie had made copies for 7 

personal use on that log. 8 

A No, he did not. 9 

Q You later instructed him to write these notes in 10 

Respondent’s 27. 11 

A Yes, ma’am. 12 

Q Okay.   13 

 JUDGE McCARRICK:  Do you know if those notes in 14 

Respondent’s Exhibit 27 that you directed the guard to prepare, 15 

did it get placed in the guard’s logbook?    16 

 WITNESS:  It was attached to that daily sheet. 17 

Q The daily sheet that was created on October 24th, where is 18 

that? 19 

A I have a copy of it in my office. 20 

Q Okay. 21 

 JUDGE McCARRICK:  Is Respondent’s 27 part of that?   22 

 WITNESS:  It is attached to the daily log, yes. 23 

 MS. ALONSO:  Your Honor, General Counsel seeks the 24 

production of that daily log.  It’s the complete document of -- 25 
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or the complete report of -- that the guard created that day.  1 

This report that is in R 27 seems to have been attached and we 2 

have not reviewed the actual log the guard created. 3 

 JUDGE McCARRICK:  Did you subpoena it? 4 

 MS. ALONSO:  Yes, it is responsive to the subpoena. 5 

 JUDGE McCARRICK:  Does -- General Counsel’s 100 is what 6 

you subpoenaed? 7 

 MS. ALONSO:  No, this is for a separate witness. 8 

 JUDGE McCARRICK:  I see. 9 

 MS. ALONSO:  The witness just testified that a similar log 10 

was created by the guard on the day in question.  However --  11 

 JUDGE McCARRICK:  With respect to the copies? 12 

 MS. ALONSO:  Right. 13 

 JUDGE McCARRICK:  Is there a subpoena paragraph that 14 

applies to that? 15 

 MS. ALONSO:  It relates to Obie Frazier’s discipline. 16 

 JUDGE McCARRICK:  But is there a specific subpoena clause 17 

that applies to the guard record involving Obie Frazier and the 18 

copying? 19 

 MS. ALONSO:  Your Honor, there is.  I believe the second 20 

subpoena requests documents -- we can get that for you now, but 21 

the second subpoena requests documents relating to Obie 22 

Frazier’s write-up.  I believe this is -- actually, this may be 23 

covered by the first subpoena issued by the General Counsel, 24 

disciplinary notes and documents relating to his -- to the 25 
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write-up issued to him on --  1 

 JUDGE McCARRICK:  Well, if it is responsive to a subpoena 2 

paragraph, it should be produced.  I don’t have the subpoena in 3 

front of me, so I don’t know.   4 

 MR. HIGH:  We responded to the subpoena.  That’s where 5 

Respondent’s Exhibit 37 came from.  We produced that to them. 6 

 MS. ALONSO:  Right, Your Honor, but --  7 

 MR. HIGH:  But to my knowledge, we didn’t produce another 8 

log.  I don’t know anything about it. 9 

 JUDGE McCARRICK:  The log itself had no --  10 

 MR. HIGH:  It had nothing to do with Obie Frazier. 11 

 JUDGE McCARRICK:  Yeah. 12 

(Long pause) 13 

 MS. ALONSO:  The witness just testified that he attached 14 

this document to the log.  15 

 JUDGE McCARRICK:  Yeah, it should be produced because that 16 

makes the entire record.  If the log itself for that day can be 17 

found, it should be produced because it is --   18 

 MR. HIGH:  Then I’d ask for a recess so we can go do it.  19 

It’s in Bloomfield, it’s not local here. 20 

 JUDGE McCARRICK:  Well, it doesn’t have to be produced 21 

today but at some point it needs to be produced. 22 

 MR. HIGH:  Well, I assume they’re going to want it for Mr. 23 

Milton.  If they finish their cross-examination and he leaves -24 

-  25 
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 MS. ALONSO:  Well, if we need to, we would like to recall 1 

him.  We can do that in our rebuttal or we can reserve to bring 2 

him back and make those arrangements with Mr. High. 3 

 MR. HIGH:  I don’t want to bring him back.  I mean, he --  4 

 JUDGE McCARRICK:  If you want to issue a subpoena and 5 

bring him back for rebuttal, that’s fine. 6 

 MS. ALONSO:  What we did with Mr. Aquitta was return -- we 7 

had Mr. Aquitta return when the cross-examination was not 8 

complete here.  Cross-examination could potentially be 9 

incomplete because of a document not being produced, so we 10 

would ask to reserve --  11 

 JUDGE McCARRICK:  I would not find that that document was 12 

not produced intentionally.  It seems to me that in good faith 13 

that that document may not have been produced in its entirety 14 

because there’s no record -- nothing in the log itself related 15 

to Mr. Frazier’s actions.  It was the attachment that was 16 

produced.  I’m not going to require that he be recalled.  If 17 

you want to recall him in rebuttal, you can do that. 18 

 MS. ALONSO:  Alright, that’s fine, Your Honor.  19 

(Long pause) 20 

 MS. ALONSO:  Okay. 21 

CONTINUED CROSS-EXAMINATION 22 

Q BY MS. ALONSO:  Just to review the creation of 23 

Respondent’s 27, this was created -- you instructed the guard 24 

to create Respondent’s Exhibit 27, correct? 25 
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A Which one is --  1 

Q That is Respondent’s 27. 2 

A I instructed him to write down his observations. 3 

Q Afterwards, the guard returned that log to you. 4 

A He gave it to me. 5 

Q You attached that log that Valentine Gonzales created onto 6 

the daily security logs. 7 

A I just inserted it right behind that daily -- the log.   8 

(Long pause) 9 

Q I want to turn your attention to General Counsel’s Exhibit 10 

23.  You were asked some questions about the facts that arose 11 

prior to giving Mr. Frazier this discipline.  Could you tell us 12 

-- the reason that Mr. Frazier was given this discipline for 13 

insubordination is that he had been scheduled for a meeting, 14 

correct?   15 

A Correct. 16 

Q He didn’t show up for the meeting. 17 

A Correct. 18 

Q I want to take it back to the day that he was scheduled 19 

for the meeting.  So he was initially scheduled for a meeting 20 

on the 26th. 21 

A On January 26th. 22 

Q Did you schedule him for that meeting that day? 23 

A I did not schedule. 24 

Q Did you ever call Obie Frazier and tell him that he had a 25 
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meeting with you on the 26th? 1 

A No, he would not answer his phone. 2 

Q Did you call him? 3 

A No, I did not. 4 

Q Who did call -- did you instruct Ruby to call Obie Frazier 5 

to schedule that meeting? 6 

A Yes, ma’am. 7 

Q Did she make a record of having called him? 8 

A I don’t believe so. 9 

Q Did she confirm with you the time that she scheduled Obie 10 

Frazier’s meeting? 11 

A No, ma’am. 12 

Q What time was he scheduled to attend the meeting that day 13 

on the 26th? 14 

A When he got in from work, he was told that we were ready 15 

to receive him. 16 

Q What time did you -- did you tell Ruby the exact time you 17 

wanted her to communicate to Obie? 18 

A No, ma’am. 19 

Q When Obie Frazier returned to the office on the 26th, it’s 20 

your understanding that he told Ruby that this was a bunch of 21 

crap. 22 

A Yes, ma’am. 23 

Q He was off the clock at that time, wasn’t he? 24 

A Yes, ma’am. 25 
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Q You texted him that same day. 1 

A Yes, ma’am. 2 

Q What did you text him? 3 

A I texted him that I scheduled him for a meeting the 4 

following morning and to be there at 6:00. 5 

Q What -- did you text him using your personal cell phone? 6 

A My company cell phone, yes, ma’am. 7 

Q You have a phone issued by Western? 8 

A Yes, ma’am. 9 

Q Mr. Frazier is the only driver who you texted to schedule 10 

these meetings. 11 

A Yes, ma’am. 12 

Q Is it Western policy to schedule employees via text 13 

messages or to schedule employees to attend meetings by sending 14 

them text messages? 15 

A No. 16 

Q You never sent Obie a text message to ask him to attend a 17 

meeting before, have you? 18 

A No, I have not. 19 

Q Isn’t it against company policy for a driver to check 20 

their text -- to read their text messages while they’re 21 

operating the company truck? 22 

A Yes, ma’am. 23 

Q If this meeting was so -- if it was important for Mr. 24 

Frazier to attend the meeting on the 26th, why didn’t you have 25 
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Ruby send him a Qualcomm message that day? 1 

A To my knowledge, she did.    2 

 JUDGE McCARRICK:  Which day are we talking about? 3 

 MS. ALONSO:  The 26th. 4 

A To my knowledge, she did. 5 

Q She sent him a call?  So it’s your understanding that she 6 

sent him a Qualcomm message? 7 

A Yes, ma’am. 8 

Q She did not call him to schedule the appointment. 9 

A I believe she tried both. 10 

Q Okay.  Why didn’t you send him a Qualcomm message on the 11 

26th after he did not stay around for that appointment that you 12 

scheduled with him? 13 

A Obie was off the clock, he wouldn’t have got a Qualcomm 14 

message. 15 

Q Would he have received it the following morning when he 16 

arrived? 17 

A Possibly. 18 

Q When you send Qualcomm messages, do they stay on the -- 19 

are they stored until the employees deletes them or the driver 20 

deletes them? 21 

A I believe so. 22 

Q He could’ve received it -- if you had instructed Ruby to 23 

send it on the 26th, he could’ve -- it would’ve been stored on 24 

the machine until the 27th --  25 
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A Yes, ma’am. 1 

Q -- when he arrived.   2 

A Yes, ma’am. 3 

 JUDGE McCARRICK:  Do you know if anyone else used his 4 

truck that night? 5 

 WITNESS:  No one used his truck. 6 

Q If this meeting was so important, why did you send him a 7 

Qualcomm message instead of sending him a text message to his 8 

personal cell phone? 9 

A Because as I say, he was off the clock.  I figured it was 10 

the easiest and quickest way to get a hold of him that night. 11 

Q Why didn’t you have a guard ask Mr. Frazier to schedule a 12 

meeting rather than send him a text message? 13 

A It’s not the guard’s responsibility. 14 

(Long pause) 15 

Q What did you text -- to the best of your recollection, 16 

what did you write in that text that you sent Obie Frazier on 17 

the 26th? 18 

A I don’t remember. 19 

Q Did you write the time that you wanted him to attend the 20 

meeting with you? 21 

A I believe I did. 22 

Q What time did you write down in the text message? 23 

A 6:00 a.m. 24 

Q What time does Obie report to work? 25 
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A 6:00 a.m. 1 

Q You didn’t ask any guard to have Obie -- to remind Obie to 2 

stay around. 3 

A No, ma’am. 4 

Q What about a dispatcher?  Why didn’t you have one of the 5 

dispatchers ask Obie to stay for the -- or remind Obie about 6 

this appointment you wanted to have with him on the 27th? 7 

A Our dispatchers normally come to work at 7:00. 8 

Q Is there anybody else that’s at -- any other supervisors 9 

there at that time? 10 

A No, ma’am. 11 

Q At 6:00? 12 

A No, ma’am. 13 

Q Let’s turn to Respondent’s Exhibit 52. 14 

(Long pause) 15 

A This one goes from 51 to 53. 16 

 JUDGE McCARRICK:  You know, you may not have it there. 17 

 MS. ALONSO:  Yeah. 18 

 WITNESS:  Yes, I have that right here, I’m sorry. 19 

Q Mr. Milton, before going on to that, why didn’t you ask 20 

Ruby to grab Obie before he went out the next day? 21 

A Ruby wouldn’t have been there until 7:00. 22 

Q Let’s look at Respondent 52. 23 

A Yes, ma’am. 24 

Q Where did you post this memo? 25 
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A This memo was posted in the drivers’ room, plus a copy of 1 

it was put in each drivers’ mailbox.   2 

Q Did you put the memos in each drivers’ mailbox? 3 

A Yes, I did. 4 

Q This doesn’t have a specific time for the drivers to 5 

attend meetings with you. 6 

A No, ma’am. 7 

Q Returning to the discipline that was issued to Obie for 8 

the misuse of company property, has anyone else been 9 

disciplined for the misuse of company property? 10 

A Not to my knowledge. 11 

(Long pause) 12 

Q I’m going to hand you some photos marked as General 13 

Counsel’s 146, 147, 148 and 149. 14 

 JUDGE McCARRICK:  You’re not going to have those up there, 15 

sir. 16 

 WITNESS:  Okay.   17 

 JUDGE McCARRICK:  146 through --  18 

MS. ALONSO:  Through 149. 19 

JUDGE McCARRICK:  Okay. 20 

 MR. HIGH:  Before she hands those out, I’m going to object 21 

to it being well beyond direct examination. 22 

 JUDGE McCARRICK:  What does this go to? 23 

 MS. ALONSO:  Your Honor, this goes to the discipline 24 

issued to Mr. Frazier as far as misuse of company property and 25 
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other instances of misuse of company property at the Bloomfield 1 

Terminal. 2 

 JUDGE McCARRICK:  Alright, go ahead. 3 

Q Mr. Milton, here are those photos. 4 

A Okay. 5 

Q Go ahead and take a look at those.  These are photographs 6 

that have already been admitted into the record and are of -- 7 

pictures taken at the rack in Bloomfield.  Have you ever seen 8 

writing like that in the small shacks at the loading rack? 9 

A I believe I saw these before I seen the pictures, yes. 10 

Q So you have seen similar writing to that? 11 

A Yes. 12 

Q When have you seen that, 2011? 13 

A Actually, it was just recently. 14 

Q Which photo are you looking at? 15 

A 148. 16 

Q Okay.  Let’s turn back to 148.  You said 148 you recently 17 

saw? 18 

A Yes, ma’am, I believe that’s it. 19 

Q Where did you see that? 20 

A In a picture my supervisor sent me. 21 

Q Did you see it out at the rack? 22 

A I did not see it other than on a picture. 23 

Q What did your supervisor say when he showed it to you? 24 

A He just said that these were written on the rack. 25 
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Q Was anyone disciplined for writing that on the rack? 1 

A No. 2 

Q Okay.   3 

(Long pause) 4 

Q Who --   5 

 JUDGE McCARRICK:  Was an investigation -- are you going to 6 

ask more questions about this? 7 

 MS. ALONSO:  Yes. 8 

Q Who is your supervisor who showed you these photos? 9 

A Bob Allen. 10 

Q What’s Bob Allen’s position? 11 

A He’s a crude supervisor. 12 

Q Did -- what did Bob Allen say about these -- the picture? 13 

A He said Mr. Frazier had called him and said there was 14 

writing on the wall, so I instructed Mr. Bob (sic) to go over 15 

and take a picture of it or look at it and see what it was. 16 

Q Did you conduct an investigation? 17 

A Yes, ma’am. 18 

Q What role did you have in the investigation?  Did you ever 19 

see it? 20 

A I had gone over to the rack and talked to the rack 21 

supervisor. 22 

Q Who is the rack supervisor? 23 

A Mike -- I cannot remember Mike’s last name. 24 

Q What did you tell the rack supervisor? 25 
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A I asked the rack supervisor if he had witnessed anybody 1 

writing this. 2 

Q Did you take any notes of what the rack supervisor told 3 

you? 4 

A No, ma’am. 5 

Q What did the rack supervisor tell you? 6 

A He said he had not witnessed anyone. 7 

Q What else did you do as part of your investigation? 8 

A We asked the rack supervisor to clean it up.  As you can 9 

see on some of the photos, they -- it looks like they tried to 10 

scrub it off. 11 

Q Okay.  Aside from just these photographs that you saw, 12 

you’ve seen other types of writing on the wall like this 13 

before. 14 

A Yes, ma’am. 15 

Q Has anyone been disciplined for those writings on the 16 

wall? 17 

A Not to my knowledge. 18 

Q Did you ever launch an investigation on -- to investigate 19 

who had -- who was responsible for that graffiti? 20 

A Yes, I guess.  It’s hard to prove if you don’t see them do 21 

it. 22 

Q Tell me about your other investigations, though.  What 23 

type of graffiti warranted an investigation? 24 

A Just follow up. 25 
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Q What were some of the words you saw written on the walls? 1 

A The F-word, the B-word, you know, pretty much a lot of 2 

foul language. 3 

Q What did you do to investigate those instances? 4 

A We took pictures of it and that’s about all we could do 5 

without proof of seeing who wrote it. 6 

Q Have you instructed any guards to look out for people 7 

writing on the walls out on the rack? 8 

A No. 9 

Q Why not? 10 

A I just haven’t. 11 

Q Do you have any guards watching the rack? 12 

A No. 13 

 JUDGE McCARRICK:  Are there surveillance cameras? 14 

 WITNESS:  Not in that area. 15 

Q You indicated that on some of those photographs it looks 16 

like the graffiti had been wiped off. 17 

A It looks like somebody tried to scrub it off. 18 

Q Okay.  What would it take to scrub that off?  It takes 19 

some type of detergent, right? 20 

A I really don’t know. 21 

Q Someone who works for the company -- do you know who’s 22 

cleaning this off? 23 

A The rack people do it. 24 

Q That costs time, some money and some resources to clean 25 
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off all of that graffiti from the wall, right? 1 

A Yes, ma’am. 2 

(Long pause) 3 

 MS. ALONSO:  Your Honor, I don’t have any more questions -4 

- just a moment, I’m going to review this.   5 

(Long pause) 6 

 MS. ALONSO:  Okay.  Just a few more questions.  7 

Q Now, Mr. Milton, despite it costing money and the efforts 8 

of rack operators to clean off the graffiti from the rack, 9 

you’ve never instructed the guards to go out there and keep an 10 

eye on the rack. 11 

A No, ma’am. 12 

Q Or to monitor it for graffiti. 13 

A No, ma’am. 14 

Q Okay.  You mentioned a conversation you had with Obie 15 

where he told you he supported the union.   16 

A Yes, ma’am. 17 

Q When was that conversation? 18 

A I don’t remember. 19 

Q Do you remember if it was last year or do you remember if 20 

it was this year? 21 

A No, I don’t remember. 22 

Q Okay.  Where was that conversation? 23 

A In the drivers’ room. 24 

Q Who else was around? 25 
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A No one that I know of. 1 

Q How did it come about that Obie said this to you?  Were 2 

you sitting down at a table with him?  Were you talking to him? 3 

A I don’t remember that. 4 

Q Okay.  Well, what did he say?  Did he just walk up to you 5 

and tell you that he was supporting the union? 6 

A Obie’s very open about supporting the union. 7 

Q Okay.  So everyone at Bloomfield knows he’s supporting the 8 

union. 9 

A I suppose so. 10 

Q Before coming to testify today, did you, in any way, 11 

discuss your testimony or your potential testimony with anyone? 12 

A No, ma’am. 13 

Q You didn’t meet Mr. High to discuss your testimony or to 14 

review your testimony. 15 

A We went to have lunch. 16 

Q Okay.  Did you discuss your testimony over lunch? 17 

 MR. HIGH:  Objection --  18 

A No. 19 

 MR. HIGH:  -- attorney/client privilege. 20 

 JUDGE McCARRICK:  Only when it gets into substance.  This 21 

calls for a Yes or No answer. 22 

A No. 23 

Q When you went to lunch with Mr. High, who else was 24 

present?  Who else went to lunch?  25 
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A Mr. Goode. 1 

Q There were just the three of you that had lunch? 2 

A Yes, ma’am. 3 

Q Was that today? 4 

A Yes, ma’am. 5 

Q Was that before testifying today? 6 

A Yes, ma’am. 7 

Q Mr. High did not review any of your testimony with you at 8 

that time. 9 

A No, ma’am. 10 

Q Did you review any documents that refreshed your 11 

recollection about the events that you’ve testified today? 12 

A Yes, ma’am. 13 

Q What documents did you review? 14 

A It was just a picture that I’d never seen. 15 

Q Alright.  What was in the picture? 16 

A It looked like a clown. 17 

Q A clown? 18 

A Yes, ma’am. 19 

Q Did you discuss your testimony with Mr. Goode over lunch? 20 

A No, ma’am.   21 

 MS. ALONSO:  Alright. 22 

 JUDGE McCARRICK:  I just have one follow-up question. 23 

COURT EXAMINATION 24 

Q BY JUDGE McCARRICK:  I asked you about surveillance 25 
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cameras, Mr. Milton, in the vicinity where this graffiti was 1 

located.  I think you indicated there are surveillance cameras 2 

at the rack but not at the area where the graffiti took place. 3 

A No, sir, the graffiti is actually in an enclosed room. 4 

Q Does the surveillance camera show the enclosed room, or 5 

shack, if you will? 6 

A On its rotation, it will. 7 

Q Okay.  Do you know if the surveillance cameras go 24/7? 8 

A They do. 9 

Q Did you direct anyone to look at those surveillance 10 

cameras around the time that Mr. Frazier reported he observed 11 

the graffiti? 12 

A No, sir, I did not.  13 

 JUDGE McCARRICK:  Okay. 14 

 MS. ALONSO:  No further questions, Your Honor. 15 

 JUDGE McCARRICK:  Any redirect. 16 

 MR. HIGH:  Yes, just a little bit, Your Honor. 17 

REDIRECT EXAMINATION 18 

Q BY MR. HIGH:  Mr. Milton, how many drivers report to you 19 

at Bloomfield? 20 

A Approximately 55. 21 

Q When you were doing the safety rollouts, how many of those 22 

drivers did you have to sit down with and go through the 23 

rollout with? 24 

A Every one of them. 25 
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Q Would the 55 include Mr. Obie Frazier? 1 

A Yes, sir. 2 

Q Out of the 55 people, how many of them didn’t show up when 3 

they were told to be there? 4 

A None. 5 

Q Alright. 6 

 JUDGE McCARRICK:  Other than --  7 

Q Other than Mr. Frazier?   8 

A Other than Mr. Frazier. 9 

Q Alright.  If all 55 drivers had acted the way Obie Frazier 10 

did in trying to get the safety program --  11 

 MS. ALONSO:  Objection, improper hypothetical. 12 

 JUDGE McCARRICK:  I think that’s a pretty self-observant 13 

situation. 14 

 MR. HIGH:  Okay. 15 

Q Now, I want to talk a little bit about the rack and 16 

whatever you do.  You are the distribution manager, are you 17 

not? 18 

A Yes, sir. 19 

Q Do you have any supervisory authority over the place in 20 

Bloomfield where the drivers load? 21 

A No, sir. 22 

Q Who controls that -- from a managerial/supervisory 23 

standpoint, who controls that loading rack? 24 

A The head rack operator is Mike.  As I said, I can’t 25 
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remember his last name. 1 

Q That person doesn’t report to you? 2 

A No, sir. 3 

Q You have no supervisory authority over Mike? 4 

A No, sir. 5 

Q Okay.  Do you have -- are you -- do you have any 6 

managerial authority over any guards in Bloomfield? 7 

A No, sir. 8 

Q Do you have any guards at the office location out on 1st 9 

Street? 10 

A No. 11 

Q Are there guards over by the loading rack? 12 

A No, sir. 13 

Q Do you have any supervisory authority over any guards 14 

anywhere? 15 

A No, sir. 16 

(Long pause) 17 

Q Do you have any managerial responsibility over cleaning up 18 

this graffiti at the rack? 19 

A No, sir. 20 

Q Whose job is it to clean that stuff up?  Would it be this 21 

Mike fellow, whoever it is? 22 

A Yes, sir. 23 

Q Okay.  You have talked with him about the graffiti? 24 

A Yes, sir. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2370 

 

 MR. HIGH:  That’s all we have, Your Honor.     1 

 JUDGE McCARRICK:  Any recross? 2 

 MS. ALONSO:  Yes. 3 

RECROSS-EXAMINATION 4 

Q BY MS. ALONSO:  You are in charge of the drivers from 5 

Bloomfield, correct? 6 

A That is correct. 7 

Q You’re in charge of them wherever they may be, right? 8 

A That is correct. 9 

Q If they are driving on the road, right? 10 

A Yes, ma’am. 11 

Q If they’re on the rack, right? 12 

A Yes, ma’am. 13 

Q Okay.  If they are in any other place to carry out their 14 

work functions? 15 

A Yes, ma’am. 16 

Q Now, you were asked some questions about the guards.  You 17 

have supervised the guards, right? 18 

A No. 19 

Q You have given them instructions, though, right?  For 20 

instance, you instructed Guard Valentine Gonzales to write a 21 

report, correct? 22 

A Yes, ma’am. 23 

Q The guards will report misconduct that they observe to 24 

you, right? 25 
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A Yes, ma’am. 1 

Q Okay. 2 

 MS. ALONSO:  Nothing further, Your Honor.   3 

 JUDGE McCARRICK:  Anything further?   4 

 MR. HIGH:  Nothing further, Your Honor. 5 

 JUDGE McCARRICK:  Thank you, sir.  You’re free to go. 6 

 WITNESS:  Thank you. 7 

(Witness excused) 8 

 JUDGE McCARRICK:  Let’s go off record.  Let’s take a 9 

break.  Off the record until 3:55. 10 

(Off record) 11 

 JUDGE McCARRICK:  Back on record.  Who do you call for 12 

your next witness?   13 

 MR. HIGH:  Marjo Berry. 14 

 JUDGE McCARRICK:  Ma’am, raise your right hand. 15 

Whereupon,  16 

MARJO BERRY 17 

was called as a witness, by and on behalf of the Respondent, 18 

and having been duly sworn, was examined and testified as 19 

follows:  20 

 JUDGE McCARRICK:  Please be seated, ma’am.  Would you 21 

state your name for the record?   22 

 WITNESS:  Marjo Berry. 23 

 JUDGE McCARRICK:  Who do you spell your first name, ma’am? 24 

 WITNESS:  M-a-r-j-o. 25 
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 JUDGE McCARRICK:  And last name? 1 

 WITNESS:  B-e-r-r-y. 2 

 JUDGE McCARRICK:  Mr. High? 3 

 MR. HIGH:  Thank you, Your Honor. 4 

DIRECT EXAMINATION 5 

Q BY MR. HIGH:  Ms. Berry, where are you employed? 6 

A Western Refining in Tempe. 7 

Q What is your position? 8 

A I’m administrative assistant III, working payroll. 9 

Q What are your day-to-day job duties? 10 

A At this time, basically, the payroll piece, paying 11 

drivers, employees. 12 

Q Does that include the drivers for Western Refining 13 

Wholesale, Inc.? 14 

A Yes, it does. 15 

Q How long have you held this position? 16 

A This position, I’ve only held for about six months. 17 

Q What was your position immediately before this one? 18 

A It was human resources generalist. 19 

Q Where was that? 20 

A Also at the Tempe office for Western Refining Wholesale. 21 

Q What area did you have responsibility as a human resources 22 

generalist? 23 

A The responsibility was for the Western part of the 24 

drivers, which covered Arizona, Nevada and sometimes 25 
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California. 1 

Q I want you to think back in July of 2011.  Do you recall 2 

what your job was back then? 3 

A I was an HR generalist. 4 

Q Do you know a person by the name of Leroy Regensberg? 5 

A I don’t personally know him, but I know of him, yes. 6 

Q Have you had any dealings with him? 7 

A Yes, I have. 8 

Q What -- when did you have some dealings with him? 9 

A Actually, I spoke to him in probably February or March 10 

because we had an outstanding check that had not been cashed 11 

from September.  He was paid a final check in -- I think it was 12 

July and it was not cashed either.  Final checks are always 13 

done as live checks, not direct deposit. 14 

Q When you first had your telephone conversation -- that was 15 

when? 16 

A It was in March, end of February or March. 17 

Q Of 2012? 18 

A Yes, this year. 19 

Q Was the subject of that conversation then a check that had 20 

been issued to Mr. Regensberg? 21 

A Yes, it had not been cashed. 22 

Q Alright.  The check that you were discussing with him that 23 

had not been cashed was for what? 24 

A It was a final paycheck, his final paycheck. 25 
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Q Final, being the last paycheck he received when his 1 

employment with Western --  2 

 MS. ALONSO:  Objection, leading. 3 

 JUDGE McCARRICK:  Overruled. 4 

Q When you say final paycheck, is that the last paycheck 5 

somebody gets when they leave Western Refining? 6 

A Yes, he resigned from his position and that was his final 7 

paycheck. 8 

Q When you talked with Mr. Regensberg, what was the issue? 9 

A I told him we had an outstanding check.  I said, “Did you 10 

receive your final check?”  He said, “Yes, I received 11 

everything that I was supposed to have.”  I said that we still 12 

had a check that was outstanding that had not been cashed. 13 

Q How did you determine that there was a check issued to Mr. 14 

Regensberg that was still outstanding and not been cashed? 15 

A It brought to our attention by the accounting department 16 

that we’re reconciling checks.  There was actually five of them 17 

that I was working on, trying to see why they had not been 18 

cashed yet for five various people. 19 

Q When you talked to Mr. Regensberg, one of the checks 20 

outstanding had been issued to him? 21 

A Yes, it was issued to him. 22 

Q What was his response when you --  23 

A He said he thought he had everything.   24 

 MS. ALONSO:  Objection, hearsay. 25 
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 JUDGE McCARRICK:  Overruled. 1 

 MR. HIGH:  Alright. 2 

Q After this conversation, what did you do? 3 

 JUDGE McCARRICK:  I’m sorry, I didn’t hear your response.  4 

What did Mr. Regensberg say? 5 

 WITNESS:  I’m sorry? 6 

 JUDGE McCARRICK:  What did Mr. Regensberg say? 7 

 WITNESS:  He said he had received all the money that was 8 

owed to him.  I told him that we still had an outstanding check 9 

that had not been cashed.  He said he was going to check with 10 

his bank to see if it had been cashed or not, but he thought he 11 

had received all his money. 12 

Q Did you, thereafter, have any further conversations with 13 

Mr. Regensberg? 14 

A I called him back again and said, “This check was added to 15 

your W-2 and we can’t see that it was ever cashed, so we’re 16 

going to stop payment on that check and reissue another check.” 17 

Q Do you remember when this second conversation was? 18 

A It was maybe a week or two after I first talked to him. 19 

Q Do you recall what Mr. Regensberg’s response was when you 20 

told him you were going to do what you just said? 21 

A He said --  22 

 MS. ALONSO:  Objection, hearsay. 23 

 JUDGE McCARRICK:  Overruled. 24 

Q Go ahead. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2376 

 

A He said the last check he got was for -- I believe he said 1 

about $600.  When I looked it up, it was about $900, which was 2 

actually the previous one, not the final check.   3 

 JUDGE McCARRICK:  I’m sorry, I’m not understanding what 4 

the numbers are.  He said he had received a check for how much? 5 

 WITNESS:  He said he thought his last check was for $600. 6 

 JUDGE McCARRICK:  And your records reflected his last 7 

paycheck should’ve been $900? 8 

 WITNESS:  The last direct bank deposit check was $900.  9 

The final check was for over $2,000 because it included his 10 

vacation pay and his PTO pay. 11 

 JUDGE McCARRICK:  Okay, go ahead. 12 

Q Did you then cause a check to be reissued to Mr. 13 

Regensberg? 14 

A Yes. 15 

Q What was that reissued check to cover? 16 

A The exact same check that he received in July, and also -- 17 

he actually received one in July.  We redid it in September and 18 

I’m not sure what the reason for that is.  We voided the one in 19 

July probably because it hadn’t been cashed.  We issued him one 20 

in September, and then that was the one that was not cashed 21 

that we discovered in February. 22 

Q What was the dollar value of the check you --  23 

A Over $2,000. 24 

Q What would that cover? 25 
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A That covered some of his load pay, two weeks pay for when 1 

he gave his resignation and also his leftover vacation and his 2 

PTO time. 3 

Q What does PTO stand for? 4 

A Personal time off.  It’s actually in lieu of sick time. 5 

 JUDGE McCARRICK:  That’s separate from vacation? 6 

 WITNESS:  Yes, sir, there’s two payouts, yes. 7 

Q Do you recall when this check was reissued?   8 

A Yes, it was the very first part of March. 9 

Q Was that check then cashed? 10 

A Yes. 11 

Q Did you have any further contact with Mr. Regensberg over 12 

these checks? 13 

A No, I haven’t. 14 

Q Did I ask you to put together a timeline on this check 15 

issuance and pull together the documentation that you just 16 

described for us? 17 

A Yes, you did. 18 

Q Did you do that? 19 

A Yes, I did. 20 

(Long pause) 21 

Q Ms. Berry, look at what I have marked as Respondent’s 22 

Exhibit 56.  I want you to take a few minutes and look through 23 

that document.  It has a total of nine pages.  Take a few 24 

minutes to look at it.  25 
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(Respondent Exhibit 56 marked for identification) 1 

(Long pause)  2 

Q Now, Ms. Berry, with respect to your job duties, before I 3 

get into this exhibit, does any part of your job duties involve 4 

keeping track of the checks issued by Western Refining and 5 

whether or not they’ve cleared the bank?  6 

A For payroll purposes, yes. 7 

Q What is your responsibility in that area? 8 

A If there are any checks that have not cleared that are for 9 

the wholesale division, I would need to check into it and make 10 

sure they’re either cleared or replaced.  If someone’s lost it, 11 

then we would stop payment on that existing check and replace 12 

it. 13 

Q Is that basically what you did in connection with Mr. 14 

Regensberg’s checks? 15 

A Yes. 16 

Q Did you -- have you had a chance to look at Respondent’s 17 

Exhibit 56? 18 

A Yes. 19 

Q Did you prepare the first page of that document? 20 

A Yes, I did. 21 

Q The pages following that, what are those? 22 

A They’re my notes on it as to who I contacted as to --  23 

 JUDGE McCARRICK:  What is page 2, ma’am, of the document? 24 

 WITNESS:  Page 2, that’s actually a copy of the check.  25 
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It’s out of our system, how it comes up.  That was the check 1 

that was initially issued to Mr. Regensberg.  It paid him for 2 

two weeks of pay, it paid him some final vacation pay, what he 3 

had left, PTO final pay, and there was also -- it looks like 4 

probably that one week of driver pay for the driving that he 5 

did.  6 

 JUDGE McCARRICK:  That check was in the sum of $3,945.04? 7 

 WITNESS:  That’s the gross.  Up at the top, the net pay 8 

was $2,024. 9 

 JUDGE McCARRICK:  I see.  On the last column on the right? 10 

 WITNESS:  Um hum. 11 

 JUDGE McCARRICK:  Okay.   12 

Q Are these actual copies of screens that you looked at to 13 

determine whether or not Mr. Regensberg’s check had cleared or 14 

not? 15 

A Yes. 16 

(Long pause) 17 

JUDGE McCARRICK:  Ma’am, page 2, you say that’s the 18 

original check?   19 

 WITNESS:  No, this is a copy of the screenshot of the 20 

check. 21 

 JUDGE McCARRICK:  If you go back to page 1, it says July 22 

22, 2011, issued final paycheck to Mr. Regensberg and it gives 23 

the check number dated -- where is that check? 24 

 WITNESS:  This is the screenshot of the check.  It’s got 25 
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the check number in the left corner.  The very first one that 1 

was issued --  2 

 JUDGE McCARRICK:  Yeah, 22nd of July. 3 

 WITNESS:  That’s actually on page 4. 4 

 JUDGE McCARRICK:  Okay.  5 

 WITNESS:  That’s the original one. 6 

 JUDGE McCARRICK:  I’m going to make notes on this so I can 7 

find -- okay.   8 

(Long pause) 9 

 JUDGE McCARRICK:  Then the September 30th check is 10 

actually page 1?   11 

 WITNESS:  We actually voided out that July check because 12 

evidently it had not cleared yet or he may’ve told Colleen that 13 

he lost it.  We reissued the check and mailed it to him, which 14 

is on page 2.  Page 3 is where we voided out the original check 15 

on page 4.  Page 2 is where we reissued the check, and that was 16 

in September.  That was the check that never did clear the 17 

bank. 18 

 JUDGE McCARRICK:  Okay, I got that.  Alright.  Where is 19 

the accounting list from February 17th?  What page is that?  20 

Page 6, 6 and 7?  List of checks outstanding? 21 

 WITNESS:  Page 6 was where I received the five checks that 22 

I needed to look up that hadn’t been cashed yet, the ones on 23 

the top of that page. 24 

 JUDGE McCARRICK:  Okay. 25 
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 WITNESS:  I contacted all those people, including Mr. 1 

Regensberg.  Page 8 is an email where we reissued the check for 2 

him.  I have to submit a request to reissue it. 3 

 JUDGE McCARRICK:  How about the final check itself?  Where 4 

is that?  Is that attached? 5 

 WITNESS:  The one he received in July? 6 

 JUDGE McCARRICK:  No, the one on April 4th of this year. 7 

 WITNESS:  That’s the very last page, page 9.  It looks a 8 

lot different because it had to go through accounts payable in 9 

order to reissue it. 10 

 JUDGE McCARRICK:  Okay, I see the number up there.  Page 11 

9, okay. 12 

 WITNESS:  Yeah. 13 

 JUDGE McCARRICK:  Okay.   14 

 MR. HIGH:  We would offer Respondent’s Exhibit 56, Your 15 

Honor. 16 

 MS. ALONSO:  Your Honor, I object to -- first of all, to 17 

page 1 because --  18 

 JUDGE McCARRICK:  This is a summary.  It’s a summary.  19 

It’s an assistance to me.  There’s testimony to support it, I’m 20 

going to receive it.  It assists me in figuring out the order 21 

of these things.  I’m going to receive the entire thing.  The 22 

witness has authenticated every item in here. 23 

 MS. ALONSO:  I would actually like to voir dire the 24 

witness before proceeding. 25 
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 JUDGE McCARRICK:  You can do that. 1 

VOIR DIRE 2 

Q BY MS. ALONSO:  Ms. Berry, will you turn to page 2 of the 3 

set of exhibits? 4 

A Yes. 5 

Q There’s some handwriting on the bottom of this document --  6 

 JUDGE McCARRICK:  I’m not going to receive that.  That 7 

will not be received as part of the document. 8 

 MS. ALONSO:  Alright. 9 

Q Now, Ms. Berry, is this a screenshot that you took of the 10 

program?  11 

A Yes. 12 

Q Is this program -- what is the name of the program? 13 

A It’s ADP. 14 

Q Is that the program where you keep payroll records? 15 

A Yes. 16 

Q This screenshot does not show or indicate any type of 17 

confirmation that the employee received this specific check 18 

that issued.   19 

A No, it would’ve been mailed to his home address. 20 

Q There isn’t anything on here that records that the 21 

employee did, in fact, receive it. 22 

A No, it was the check that was issued and mailed to him, 23 

yes. 24 

Q Is there anything on this screenshot that would indicate 25 
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that the check was, in fact, mailed?   1 

A That it was mailed?  Not on this screenshot. 2 

Q Does the same apply to the screenshot on page 3? 3 

A Yes. 4 

Q Also page 4? 5 

A Well, actually, page 3 is where we voided out the first 6 

check, so that would not have been received by him. 7 

Q On page 3, where does it indicate that the check has been 8 

voided? 9 

A The minuses in front of all the numbers. 10 

Q That is under column Amount? 11 

 MR. HIGH:  Your Honor, this is going into cross-12 

examination, not voir dire. 13 

 JUDGE McCARRICK:  No, I think it’s voir dire to help me 14 

understand the nature of the documents, themselves. 15 

Q Ms. Berry, the -- so under Amount, the negative signs in 16 

front of the numbers indicate that those checks were voided 17 

out. 18 

A It was voided out. 19 

Q This screenshot does not indicate who voided -- who the 20 

agent responsible for voiding the check. 21 

A No, it doesn’t indicate that. 22 

Q At the top of the document --   23 

 JUDGE McCARRICK:  Which page? 24 

 MS. ALONSO:  We’re still on page 3. 25 
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Q There’s a dark border at the top and there’s some numbers 1 

there, 004405.  What number is that? 2 

A That’s the employee number for Mr. Regensberg.   3 

Q The other -- after his name, there’s some other 4 

capitalized letters.  What does WHL/WER indicate? 5 

A Wholesale.  WER is our group number on the payroll system. 6 

Q Then the following numbers after that? 7 

A That’s also the same number. 8 

Q On page 4 of this exhibit, there is a notation that reads, 9 

“Reversed by JTYUS, 2011-09-26.”  What does that mean? 10 

A That’s James Tyus.  He’s the one that actually -- he 11 

reversed out the check and then reissued this one. 12 

 JUDGE McCARRICK:  He’s the one who actually punched the 13 

buttons?   14 

 WITNESS:  Yes.  He reissued the check that was mailed out 15 

to him again.   16 

Q Well, there isn’t a recording that he reissued the check.  17 

It just records that he reversed the check. 18 

A Well, this one is that he actually did do an auto-pay, 19 

which is a manual check.  So he did do another manual check for 20 

this. 21 

Q But there isn’t anything on here to show that -- the date 22 

of the auto-pay or that -- the date of the auto-pay, right?   23 

A That it was paid?  Yes, it’s up at the top there.  The pay 24 

date was 7/22. 25 
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Q Okay.  But this date, 2011/09/26, that’s the date that the 1 

check was reversed, right? 2 

A That was when he did the transaction. 3 

Q By transaction, you mean he reversed the check. 4 

A Right. 5 

Q So that’s not the date that he sent the check --  6 

A Okay, this is the very first check that he actually 7 

received.  Yeah, it doesn’t have that transaction information 8 

on the other two. 9 

Q So it can be noted on the other ones who was the 10 

individual who punched in these codes or --  11 

A Yes. 12 

Q Okay.  They were omitted from  page 3 and page 2. 13 

A For some reason, it wasn’t on those.  I don’t know why. 14 

Q You did not perform these actions, right? 15 

A No, I did not. 16 

(Long pause) 17 

 MS. ALONSO:  Nothing further. 18 

 JUDGE McCARRICK:  Mr. High? 19 

 MR. HIGH:  One final question and then I’ll pass the 20 

witness. 21 

CONTINUED DIRECT EXAMINATION 22 

Q BY MR. HIGH:  In looking at these documents, Ms. Berry, 23 

did the company, in July of 2011, issue a check to Mr. 24 

Regensberg that included monies for the two-week notice? 25 
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A Yes, it did. 1 

Q Alright. 2 

 MR. HIGH:  Again, I will offer Respondent’s Exhibit 56. 3 

 JUDGE McCARRICK:  It’s been received.      4 

(Respondent Exhibit 56 received into evidence) 5 

 MR. HIGH:  Okay.  We’ll pass the witness. 6 

 JUDGE McCARRICK:  Cross-examination?   7 

(Long pause) 8 

CROSS-EXAMINATION 9 

Q BY MS. ALONSO:  Ms. Berry, my name is Sophia.  I’m going 10 

to follow up on some more questions about what you just 11 

testified. 12 

A Sure. 13 

Q Ms. Berry, you indicated that you were previously an HR 14 

generalist.   15 

A Yes. 16 

Q When did you first start working for the payroll division? 17 

A Actually at that time, I also did payroll, a portion of 18 

the payroll. 19 

Q Did you handle payroll for Bloomfield drivers, though? 20 

A No. 21 

Q When did you begin this new position in payroll? 22 

A The position I have now? 23 

Q Right. 24 

A About six months ago. 25 
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Q So you were not working in payroll when Mr. Regensberg 1 

resigned in July of 2011? 2 

A No, not --  3 

Q You were not involved in his resignation, correct? 4 

A No, I was not. 5 

Q At the time he resigned, you were also not involved in 6 

issuing his check at that time. 7 

A No. 8 

Q Ms. Berry, as someone -- what is the title you have? 9 

A Administrative assistant III. 10 

Q As an administrative assistant, you’re not in charge of 11 

the mailroom, right? 12 

A No. 13 

Q You don’t take mail and drop it off into the post office. 14 

A No. 15 

Q You don’t know if -- when -- let me rephrase that.  Let’s 16 

turn to Respondent’s 56, page 4.  You indicated that notation 17 

that JY -- or JTYUS, that he transmitted the check -- well, he 18 

first reversed the check, correct? 19 

A No, this is the original check.  He would’ve done a manual 20 

check, so that’s what this indicates. 21 

Q This doesn’t indicate whether there was a delivery 22 

confirmation on that check that he manually delivered. 23 

A I don’t know that, no. 24 

Q You don’t know if that check was ever sent to Mr. 25 
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Regensberg. 1 

A It would’ve been sent.  I don’t know if they have a 2 

confirmation on it or not. 3 

Q You don’t know, though.  You can’t -- you don’t know 4 

whether it was actually sent. 5 

A I didn’t personally do it, no. 6 

 JUDGE McCARRICK:  Are you familiar with the method -- 7 

strike that.  Are final checks mailed --  8 

 WITNESS:  To employees’ homes. 9 

 JUDGE McCARRICK:  Do you know what type of mail service is 10 

used to send those checks?  Regular mail, certified, 11 

registered? 12 

 WITNESS:  I’m not sure what they used for this particular 13 

one, but sometimes it is certified. 14 

 JUDGE McCARRICK:  But you don’t know what’s generally 15 

done? 16 

 WITNESS:  No, I don’t. 17 

 JUDGE McCARRICK:  Okay, go ahead.   18 

Q In the six months that you have had this position in 19 

payroll, have you had any drivers resign or who have ended 20 

their employment with Western?  21 

A Yes. 22 

Q Are those drivers on -- were any of those drivers set up 23 

for direct deposit? 24 

A Yes. 25 
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Q When you issued their last check, did you terminate their 1 

direct deposit? 2 

A Yes. 3 

Q Before you sent them their final check? 4 

A Yes. 5 

Q Was their final check issued through the direct deposit or 6 

through or through a mailed check? 7 

A Through a mailed check.  They’re always live checks for 8 

the last checks.   9 

Q Okay.  When you’ve sent those checks, have you confirmed 10 

their delivery? 11 

A The ones that I have done, no. 12 

Q Okay. 13 

A They’ll just be sent regular mail. 14 

Q For Mr. Regensberg’s check, you didn’t personally send 15 

that, right? 16 

A No, I did not. 17 

 JUDGE McCARRICK:  The July check you’re referring to? 18 

 MS. ALONSO:  Yes, July 2011. 19 

A No. 20 

Q You said that he received this check.  Is there any 21 

document that you have reviewed to allow you to come to that 22 

conclusion? 23 

A No, I just said it was mailed out. 24 

Q Okay. 25 
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A Which is our normal procedure. 1 

(Long pause) 2 

 MS. ALONSO:  I have no further questions, Your Honor.   3 

 JUDGE McCARRICK:  Any redirect? 4 

 MR. HIGH:  Nothing, Your Honor. 5 

 JUDGE McCARRICK:  Thank you, ma’am.  You’re free to go 6 

now. 7 

 WITNESS:  Thank you. 8 

(Witness excused) 9 

 JUDGE McCARRICK:  We’ve got about 15 minutes or so left in 10 

the day before we need to break down and get out of here.  Do 11 

you have a witness we can get in during that period of time, 12 

sir? 13 

 MR. HIGH:  I think so, Your Honor. 14 

 JUDGE McCARRICK:  Alright.  Let’s --  15 

 MR. HIGH:  I think I --  16 

 JUDGE McCARRICK:  Alright.  Let’s go off the record. 17 

(Off record) 18 

 JUDGE McCARRICK:  Raise your right hand please. 19 

Whereupon,  20 

RUSTY ROYCE 21 

was called as a witness, by and on behalf of the Respondent, 22 

and having been duly sworn, was examined and testified as 23 

follows:  24 

 JUDGE McCARRICK:  Please be seated.  Sir, would you state 25 
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your name for the record? 1 

 WITNESS:  Rusty Royce. 2 

 JUDGE McCARRICK:  How do you spell your last name, sir? 3 

 WITNESS:  R-o-y-c-e. 4 

 JUDGE McCARRICK:  Thank you.  Go ahead, Mr. High. 5 

 MR. HIGH:  Thank you, Your Honor. 6 

DIRECT EXAMINATION 7 

Q BY MR. HIGH:  Where are you employed, Mr. Royce? 8 

A Western Refining in Bloomfield, New Mexico. 9 

Q What position do you have there? 10 

A Transportation supervisor. 11 

Q Tell me what it is you do as transportation supervisor. 12 

A Actually, I’m over the crude trucks and helping with the 13 

finished product drivers. 14 

Q Who do you report to? 15 

A Lynn Milton. 16 

Q How long have you been with Western? 17 

A Total, 27 years, but the other companies are through 18 

buyouts. 19 

Q How long have you been transportation supervisor? 20 

A Since April of ’08. 21 

Q Since 2008? 22 

A Yes, sir. 23 

Q What were you before that time? 24 

A Driver. 25 
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Q What kind of driver? 1 

A Crude driver. 2 

Q You’re at the Bloomfield Terminal? 3 

A Yes, sir. 4 

Q Have you ever worked at any other terminal? 5 

A No. 6 

Q Do you have any supervisory authority over any terminal 7 

other than Bloomfield? 8 

A No. 9 

Q In front of you, there’s a big thing.  Let me help you 10 

because it’s hard to find.  I want to direct your attention to 11 

General Counsel Exhibit 106.  Take a minute, Mr. Royce, and 12 

look that document over. 13 

(Long pause) 14 

Q Is any handwriting on that document yours? 15 

A Just my signature. 16 

Q That’s the only words on General Counsel’s Exhibit 106 17 

that you wrote, just your name? 18 

A Yes, sir. 19 

Q Do you know who wrote the other stuff? 20 

A No, unless it was Colleen, I don’t know. 21 

Q Do you recall whether or not you were present when General 22 

Counsel Exhibit 106 was given to Mr. Frazier? 23 

A Yes, I was, because I signed it. 24 

Q What role did you play? 25 
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A Just as a witness there. 1 

Q Who did the talking? 2 

A Colleen.  It looks like just me and Colleen was there.   3 

Q So you sat in? 4 

A Colleen talked to him and I just sat in on it. 5 

Q Do you recall whether or not you spoke any words? 6 

A No. 7 

Q At anytime -- do you remember about how long this took? 8 

A No more than a few minutes. 9 

Q At anytime during the meeting that you -- when you were in 10 

this meeting with you, Obie Frazier and Colleen Redfearn, did 11 

you speak words to Mr. Frazier that this union business is not 12 

going to fly and we will use common carriers? 13 

A No. 14 

Q Have you ever uttered those words to Mr. Obie Frazier? 15 

A No. 16 

Q Go to General Counsel Exhibit 23.   17 

(Long pause) 18 

Q Take a minute and look at what is marked as General 19 

Counsel Exhibit 23. 20 

A Yes, I remember this one. 21 

Q Did you sit in on the meeting where that was issued to Mr. 22 

Frazier? 23 

A Yes, sir. 24 

Q What role, if any, did you play during that meeting? 25 
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A I was there because Cathy asked me to.  She didn’t want to 1 

be by herself.   2 

Q Does your signature appear on General Counsel Exhibit 23? 3 

A Yes, sir. 4 

Q Is there any writing on General Counsel Exhibit 23 that’s 5 

yours other than your signature? 6 

A No. 7 

Q Were you involved in any way in the facts leading up to 8 

this? 9 

A No, not really, no. 10 

Q Who asked you to sit in? 11 

A I believe Lynn -- or Cathy did, she asked me. 12 

Q Did you speak during this meeting? 13 

A Not that I can recall. 14 

Q At anytime during the meeting where General Counsel 15 

Exhibit 23 was discussed, did you ever tell Obie Frazier that 16 

if the unions gets in, the drivers would be making 30 cents an 17 

hour? 18 

A No, I never said that. 19 

Q Have you ever spoken words or words to that effect to Obie 20 

Frazier anywhere at anytime? 21 

A No, sir. 22 

 MR. HIGH:  Pass the witness, Your Honor. 23 

 JUDGE McCARRICK:  Cross? 24 

 MR. GIANNOPOULOS:  Two minutes. 25 
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 JUDGE McCARRICK:  Two minutes.  Off the record. 1 

(Off record) 2 

 JUDGE McCARRICK:  Back on the record. 3 

CROSS-EXAMINATION 4 

Q BY MS. ALONSO:  Mr. Royce, my name is Sophia and I’m 5 

prosecuting this case on behalf of the government with Mr. 6 

Giannopoulos.  I just want to ask you a few questions about 7 

your testimony. 8 

A Okay. 9 

Q Before you came in today to testify, did you meet with 10 

anybody to discuss your potential testimony?   11 

A No. 12 

Q You didn’t meet with anybody at all? 13 

A No. 14 

Q So you didn’t meet with Mr. High? 15 

A We spoke and that was about it. 16 

Q You spoke about your testimony that you would possibly 17 

testify today? 18 

A No, we just talked.  It wasn’t nothing about this other 19 

than being here. 20 

Q In addition to just talking to Mr. High about being here, 21 

did you discuss the union drive with anybody? 22 

A No. 23 

Q You didn’t discuss the union drive with -- the Teamsters’ 24 

organizing drive at Western Refining at all? 25 
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A No. 1 

Q Today before testifying, you were around for lunch in this 2 

area, weren’t you? 3 

A Yes. 4 

Q Did you talk to anybody about Reggie LeMoine? 5 

A No, I don’t know him. 6 

Q You have never heard of the name, Reggie LeMoine? 7 

A I’ve heard the name, but I’ve never met the man. 8 

Q Over lunch, the topic of Reggie LeMoine never came up? 9 

A I heard his name, that was it. 10 

Q Who did you hear speak his name? 11 

A I think Monty said his name.  12 

 JUDGE McCARRICK:  Mr. Caudill? 13 

 WITNESS:  Yeah. 14 

Q Where were you when you heard Mr. Caudill bring up 15 

Reggie’s name? 16 

A Out here. 17 

 JUDGE McCARRICK:  In the hallway?   18 

 WITNESS:  Yeah. 19 

Q What did you hear Monty say about Reggie LeMoine? 20 

A I really don’t know, I wasn’t paying attention to him.  We 21 

were just talking -- visiting old times and stuff. 22 

Q Were you in a conversation with Monty when Reggie’s name 23 

came up? 24 

A I don’t believe so. 25 
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Q So you overheard? 1 

A I just overheard the name, but I don’t know what they were 2 

talking about. 3 

Q Who was Monty talking to when Reggie’s name came up? 4 

A He could’ve been talking to the other guy that was out 5 

there. 6 

Q Who was the other guy out there? 7 

A I have no idea.  He’s an Albuquerque driver and I don’t 8 

know some of these guys. 9 

Q Okay.  What about Ever Rodriguez, did you hear that name 10 

come up? 11 

A I’ve heard Ever’s name before, yeah. 12 

 JUDGE McCARRICK:  We’re talking about today. 13 

 WITNESS:  Today? 14 

Q Today, prior to testifying. 15 

A I think I heard his name, yeah. 16 

Q Okay.  Who said his name? 17 

A I don’t know who it was that was saying his name.  They 18 

were talking out there. 19 

Q So before testifying today, you were sitting outside of 20 

this courtroom waiting. 21 

A Yes, ma’am. 22 

Q There were several other Western supervisors and non-23 

supervisors sitting around. 24 

A There was one other supervisor and two drivers. 25 
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Q In the -- how long would you say you sat out there? 1 

A All day. 2 

Q So starting from 9:00 a.m. up until? 3 

A About 9:45 up until now. 4 

Q And now it’s approximately --   5 

 JUDGE McCARRICK:  4:45. 6 

 MS. ALONSO:  4:45. 7 

A Yeah. 8 

Q In the course of sitting there, did you talk to some of 9 

the other witnesses for this case? 10 

A I talked to Monty a little bit, but mainly about 20 years 11 

ago. 12 

Q Monty didn’t mention Reggie when he was speaking to you? 13 

A No. 14 

Q Monty -- did Monty mention Ever Rodriguez when he spoke to 15 

you? 16 

A No. 17 

Q Did you -- in the course of that time, you did hear Ever 18 

Rodriguez’s name come up? 19 

A I heard the name, but I didn’t pay no attention to it 20 

because I don’t know the man. 21 

Q Who did you hear speak Ever Rodriguez’s name? 22 

A I don’t know, either one of those two because they work 23 

with him. 24 

Q You think Monty brought him up?  Monty said his name? 25 
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A I think he did. 1 

Q They were probably talking about the union when they 2 

brought up Ever’s name? 3 

A No, he was talking about the truck. 4 

 JUDGE McCARRICK:  What about the truck were they saying? 5 

 WITNESS:  They’re partners on the truck. 6 

Q Who did you see Monty speaking with when he mentioned 7 

Ever’s name? 8 

A I think his name’s Daniel, the other driver. 9 

Q How were you notified about showing up here today? 10 

A By email Saturday. 11 

Q Who sent you an email? 12 

A Cathy Valdez. 13 

Q What did Cathy say? 14 

A She just said be ready to go to Albuquerque Wednesday.  15 

Yeah, you and Lynn are going down to Albuquerque Wednesday for 16 

a hearing. 17 

Q Prior to testifying today, did you review any documents to 18 

refresh your recollection about the events that you’ve 19 

testified? 20 

A No, there’s really not that much to know. 21 

Q So you didn’t review any of the exhibits that Mr. High 22 

showed you today? 23 

A No. 24 

Q Take a look at General Counsel’s Exhibit 106.   25 
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(Long pause) 1 

Q This was a discipline that was given to Mr. Obie Frazier, 2 

right? 3 

A Yes. 4 

Q When did -- you testified you were in a meeting -- you 5 

gave this to Mr. Frazier in a meeting. 6 

A I sat in with Colleen while she gave it to him. 7 

Q Had you ever sat in on any other meetings where an 8 

employee was given a disciplinary document like this? 9 

A Sometimes I do. 10 

Q When is the last time you -- aside from this one, what 11 

other ones have you sat in on? 12 

 MR. HIGH:  Objection, relevance.  This has nothing to do 13 

with this case. 14 

 JUDGE McCARRICK:  I’m not sure other disciplines have -- 15 

I’m not sure where you’re going with that. 16 

 MS. ALONSO:  Well, Your Honor, I’m going to ask maybe two 17 

questions to establish the practice in reviewing disciplinary 18 

policies with employees and the investigations conducted and 19 

other disciplines to be able to compare them to the one with 20 

Mr. Frazier.  My question is if he’s done this in the past, if 21 

this is regular practice to do that. 22 

 JUDGE McCARRICK:  You know, I think this is better done by 23 

comparator evidence of a written nature rather than asking this 24 

witness about it.  It’s too tenuous to be of help to me. 25 
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Q Mr. Royce, in the specific meeting with Mr. Frazier, you 1 

sat in, but did you say anything to Mr. Frazier? 2 

A No. 3 

Q You mentioned that the meeting was not very long.  Do you 4 

remember the amount of time it took to meet with Mr. Frazier? 5 

A Long enough for her to go over it with him.   6 

Q Would it be about ten minutes or would it be about twenty 7 

minutes? 8 

A Ten. 9 

Q Were you asked to take any notes during this meeting? 10 

A No. 11 

Q Why did Cathy (sic) ask you to participate in the meeting?  12 

I’m sorry, Colleen asked you to participate in it. 13 

A Just before. 14 

Q Did you fill out the date given on this document?  Is that 15 

your handwriting? 16 

A I don’t know. 17 

Q Was it signed -- had Colleen Redfearn signed it when she 18 

gave it to Mr. Frazier? 19 

A I don’t know. 20 

Q Were you instructed by Pamela Scott to give Obie Frazier 21 

this document? 22 

A No. 23 

Q Was it your decision to give him -- or write him up for 24 

this? 25 
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A I didn’t write him up. 1 

Q But you were involved in the -- in his discipline, right? 2 

A I sat in with Colleen.  They don’t want to be in by 3 

themselves. 4 

Q So you didn’t play a role in the decision to discipline 5 

him for this misuse of company property? 6 

A No. 7 

Q Was it your decision to write, “This will affect the 8 

fourth quarter bonus?” 9 

A No. 10 

Q So it wasn’t your decision that Mr. Frazier would lose his 11 

fourth quarter bonus because of this discipline? 12 

A No, it wasn’t. 13 

Q You said the only handwriting on here is -- your signature 14 

is the only handwriting -- your signature is the only thing you 15 

put onto this document, right? 16 

A Yes. 17 

Q Do you regularly sign documents that other people write 18 

out?  19 

 JUDGE McCARRICK:  What is the relevance of this?  I mean, 20 

really?  He was a witness. 21 

 MS. ALONSO:  Yes, Your Honor, but I believe there’s prior 22 

testimony that is inconsistent with that.  I’m exploring what 23 

his role was in the discipline issued to Mr. Frazier. 24 

 JUDGE McCARRICK:  Go ahead. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2403 

 

Q Turn to General Counsel’s 23.   1 

(Long pause) 2 

Q This discipline was given to Mr. Frazier in July of 2012 -3 

- January 2012. 4 

A Yes, that’s the date. 5 

Q What role did you have in issuing this discipline to Mr. 6 

Frazier? 7 

A Witness. 8 

Q So you weren’t involved in the investigation? 9 

A No, ma’am. 10 

Q Were you involved in scheduling Mr. Frazier for an 11 

appointment with Lynn Milton? 12 

A No. 13 

Q Were you present in a meeting where Ms. Valdez gave this 14 

to Obie Frazier, right?   15 

A Yes, ma’am. 16 

Q You weren’t instructed by anybody to participate in the 17 

investigation of this case in any way. 18 

A No. 19 

 MS. ALONSO:  Your Honor, if I may just review my notes, I 20 

may be done.   21 

 JUDGE McCARRICK:  Off the record. 22 

(Off record) 23 

 JUDGE McCARRICK:  Back on the record. 24 

Q One final question.  Mr. High asked you if you made a 25 
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comment to Mr. Frazier about the union at either of these 1 

meetings.   2 

A I did not. 3 

Q You did not say anything about the union.  The union did 4 

not come up in any way at either meeting. 5 

A No. 6 

Q Did you hear Pamela Scott at the meeting with Mr. Frazier 7 

mention the union? 8 

A I wasn’t in the meeting with Pam. 9 

Q Okay. 10 

 MS. ALONSO:  Nothing further, Your Honor.   11 

 MR. HIGH:  Nothing further. 12 

 JUDGE McCARRICK:  Alright, sir, please step down. 13 

 WITNESS:  Okay. 14 

(Witness excused) 15 

 JUDGE McCARRICK:  Anything we should consider before we 16 

recess for the evening? 17 

MR. HIGH:  We have nothing, Your Honor. 18 

JUDGE McCARRICK:  Alright.  We’ll be off the record until 19 

tomorrow morning at 9:00. 20 

(Whereupon, the hearing in the above-entitled matter was 21 

adjourned until Thursday, June 21, 2012, 9:00 a.m.) 22 

 23 

 24 

 25 
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BEFORE THE 
 

NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 

    
___________________________________                                                                                                           
In the Matter of:                  ) 
       ) 
WESTERN REFINING WHOLESALE, INC.,  ) 
an affiliate of WESTERN REFINING,  ) 
INC.,                              ) 
       ) 
and       ) Case Nos. 28-CA-067703 
       )           28-CA-073601      
GIANT INDUSTRIES INC., a wholly    )           28-CA-071261 
owned subsidiary of WESTERN       ) 
REFINING, INC.,    ) 
       )  
                     Respondent,   ) 
       ) 
and                                ) 
                                   ) 
CHAUFFEURS, TEAMSTERS, AND HELPERS )  
LOCAL UNION 492, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS,      ) 
                                   )               
                    Charging Party.) 
 
 
 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at 421 Gold Avenue, SW, Suite 310, on 

Thursday, June 21, 2012. 
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A P P E A R A N C E S 
 1 
 2 

On Behalf of Counsel for General Counsel:  3 
 4 
 JOHN GIANNOPOULOS, ESQ. 5 
 National Labor Relations Board-Region 28 6 
 2600 North Central, Suite 1400 7 
 Phoenix, Arizona  85004-3099 8 
 Tel:  (602) 640-2090 9 
 Fax:  (602) 640-2178   10 
  11 
 SOPHIA ALONSO, ESQ. 12 
 National Labor Relations Board-Region 28 13 
 421 Gold Avenue Southwest, Suite 310 14 
 Albuquerque, New Mexico  87102 15 
 Tel:  (505) 248-5125 16 
 Fax:  (505) 248-5134 17 
 18 
 19 
On Behalf of the Respondent: 20 
 21 
 CHARLES C. HIGH, JR., ESQ. 22 
 Kemp Smith, LLP 23 
 221 North Kansas, Suite 1700 24 
 El Paso, Texas  79901-1441 25 
 Tel:  (915) 533-4424 26 
 Fax:  (915) 546-5360 27 
 28 
On Behalf of Charging Party: 29 
  30 
 MOISES L. ORTEGA, President/Organizer 31 

International Brotherhood of Teamsters  32 
4269 Balloon Park Road, Northeast 33 
Albuquerque, New Mexico  87109 34 
Tel:  (505) 344-1925 35 
Fax:  (505) 344-1925 36 

 37 
38 
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I N D E X 1 
                                                     VOIR   CRT 2 
WITNESS          DIRECT   CROSS   REDIRECT  RECROSS  DIRE  EXAM 3 
 4 
Pamela Scott      2410     2518     2566      2558   2434    5 
                  2439                        2569   2461 6 
                  2462                               2471 7 
                  2474                               2479 8 
                  2482 9 
 10 
 11 
Steve Curtright   2571                                                12 
                  2596 13 
 14 
 15 
                        16 

 17 
 18 

19 
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EXHIBITS 1 
 2 
 3 
EXHIBIT                          IDENTIFIED       IN EVIDENCE 4 
 5 
Respondent 6 
  14                               2460               2462 7 
 8 
  25                               2424               2439 9 
 10 
  29                               2483               2492 11 
   12 
  32                               2493               2493 13 
 14 
  34                               2470               2474 15 
 16 
  35                               2478               2479 17 
 18 
  44                               2501               2506 19 
 20 
  45                               2509               2510 21 
 22 
  46                               2511               2512 23 
 24 
  50                               2590               2596 25 
 26 
  51                               2590               2596 27 
 28 
  53                               2417               2418 29 
 30 
 31 
General Counsel 32 
 161                               2527               2528 33 
 34 
 35 
     36 

37 
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P R O C E E D I N G S 1 

JUDGE JOHN J. McCARRICK:  On the record. 2 

This is a resumed hearing in the matter of Western Refining 3 

Wholesale, Inc.  The case is 28-CA-67703, et al.  We have the 4 

same parties here present.  Mr. Ortega has returned to be the 5 

representative of Charging Party and advising representative 6 

for General Counsel. 7 

Any preliminary matters the parties want to discuss before 8 

we continue the testimony? 9 

MR. HIGH:  We have none, Your Honor. 10 

JUDGE McCARRICK:  Does General Counsel have any 11 

preliminary matters? 12 

MR. GIANNOPOULOS:  No, thank you, Your Honor. 13 

JUDGE McCARRICK:  Who would you call as your next witness 14 

then? 15 

MR. HIGH:  Respondent will call Pam Scott. 16 

JUDGE McCARRICK:  Alright.  17 

(Long pause) 18 

JUDGE McCARRICK:  Make sure cell phones are on vibrate or 19 

off, whatever position where it won’t ring. 20 

Ms. Scott, would you please stand and raise your right 21 

hand?   22 

Whereupon,  23 

PAMELA SCOTT 24 

was called as a witness, by and on behalf of the Respondent, 25 
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and having been duly sworn, was examined and testified as 1 

follows:  2 

JUDGE McCARRICK:  Please be seated.  Ma’am, just state 3 

your name for the record. 4 

WITNESS:  Pamela Jane Scott. 5 

JUDGE McCARRICK:  Thank you.  Mr. High? 6 

 MR. HIGH:  Thank you, Your Honor. 7 

DIRECT EXAMINATION 8 

Q BY MR. HIGH:  Good morning, Ms. Scott. 9 

A Good morning. 10 

Q You previously testified, did you not? 11 

A I did. 12 

Q Tell us again your position. 13 

A I’m the wholesale HR manager. 14 

Q Who are you employed by? 15 

A Western Refining. 16 

Q Describe again, if you will, your duties. 17 

A I oversee all of the employee actions, benefits, 18 

discipline, special events policies, procedures. 19 

Q To whom do you report? 20 

A Kevin Goode. 21 

Q Tell us again the size of your HR Department that you’re 22 

responsible for. 23 

A I have five direct reports under me. 24 

Q What positions do they have? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2411 

 

A I have four HR generalists and one admin. 1 

Q Where are the HR generalists located? 2 

A I have an HR generalist in Tempe, an HR generalist in 3 

Bloomfield, an HR generalist that covers Albuquerque and 4 

Gallup. 5 

Q Those HR generalist report to you? 6 

A Correct. 7 

Q What’s their area of responsibility? 8 

A My HR generalist in Bloomfield covers Bloomfield.  She 9 

supports the supervisors and managers and employees out of that 10 

division.  I have an HR generalist out of Albuquerque who 11 

supports the supervisors out of Albuquerque and Gallup.  I have 12 

an HR generalist who support the west division supervisors and 13 

managers, the Tempe office.  And I have a payroll clerk out of 14 

Tempe who manages payroll and then an admin who assists the 15 

payroll and other tasks. 16 

Q Do these HR generalists essentially do the same thing 17 

except for different groups of employees and supervisors? 18 

A That’s correct. 19 

Q Has there been any recent changed in the HR Department? 20 

A Yes. 21 

Q When were the changes made? 22 

A Colleen Redfearn worked for me through November and she 23 

resigned, so that opened up the east division.  Prior to that, 24 

she was managing all of the east division.  In January, I hired 25 
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Cathy Valdez to manage the Bloomfield area.  In March, I hired 1 

Chandra Heaslip to manage the west division.  Also in March, I 2 

hired Sue Lally to manage the Albuquerque and Gallup area. 3 

Q Are some of those new positions? 4 

A Yes. 5 

Q Which ones were the new positions? 6 

A The new positions were the HR generalists for the west and 7 

the HR generalists for Gallup and Albuquerque. 8 

 JUDGE McCARRICK:  You talked about east and west.  Is that 9 

-- what is encompassed in west?  Are any of the locations we’ve 10 

talked about here part of the west division? 11 

 WITNESS:  No. 12 

 JUDGE McCARRICK:  So all of the sites we’ve talked about 13 

in this case are all part of the east division? 14 

 WITNESS:  Yes. 15 

Q Just for clarity in the record, let’s -- tell us what 16 

terminals are in what you call the east division. 17 

A Bloomfield, Gallup, Albuquerque, El Paso. 18 

Q What is in the west division? 19 

A We have Tucson, Safford, California, Nevada, a couple of 20 

terminals in Phoenix and Tempe. 21 

Q Your HR responsibilities are included in both the east 22 

division and the west division? 23 

A Yes. 24 

Q Turn, if you will, in that book in front of you to General 25 
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Counsel Exhibit 22.  It’ll be toward the back. 1 

(Long pause) 2 

A I’ll get this down soon. 3 

Q Did you find it? 4 

A I did. 5 

 MS. ALONSO:  Charlie, what number did you say? 6 

 MR. HIGH:  22. 7 

Q Do you have that in front of you, Ms. Scott? 8 

A I do. 9 

Q This is a series of pages.  This exhibit has five pages, 10 

but they’re all the same except for different people.  Let’s 11 

just focus on page 1.   12 

A Okay. 13 

Q What is this document?  What is the page 1 document? 14 

A It is called focus discussions. 15 

Q When did Western Refining Wholesale start using this 16 

document? 17 

A January of 2012. 18 

Q What was the purpose of this document? 19 

A I have some new HR generalists who were going to be 20 

spending more time out at the terminals.  Instead of just 21 

sitting and talking with an employee, I wanted them to be more 22 

focused on some different aspects and questions to talk to the 23 

employees about. 24 

Q So the use of this form was begun in January of 2012? 25 
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A Yes. 1 

Q Where did you begin using it?  2 

 JUDGE McCARRICK:  Let me back up just a minute.  Who 3 

created General Counsel’s Exhibit 22? 4 

 WITNESS:  I did. 5 

Q So you’re the author of the form that is page 1 of General 6 

Counsel’s Exhibit 22? 7 

A Correct. 8 

Q Where did you begin using this form in January of 2012? 9 

A We started using it when we were out of the terminals 10 

during the rollout of the driver safety program. 11 

Q It was included in the driver safety program rollout 12 

meetings? 13 

A Yes. 14 

Q Did you actually do some of these focus discussions 15 

yourself? 16 

A I did. 17 

Q What area did you rollout the use of this form, General 18 

Counsel Exhibit 22? 19 

A At all my terminals. 20 

Q Where did you -- let’s start with you as an individual. 21 

A Okay. 22 

Q Where did you go to rollout this employee focus 23 

discussion? 24 

A Gallup, Bloomfield, Phoenix, 59th Terminal, I think that 25 
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was it. 1 

Q Did anyone other than yourself conduct these employee 2 

focus discussions? 3 

A Yes. 4 

Q Which other of the HR people conducted some of these 5 

discussions? 6 

A Chandra Heaslip. 7 

 JUDGE McCARRICK:  Would you spell that?  I’m not sure I’ve 8 

heard her name before.   9 

 WITNESS:  H-e-a-s-l-i-p. 10 

A She rolled them out in Loops facility.  Marjo rolled them 11 

out in Tucson and Safford. 12 

Q Excuse me, we don’t know the names here. 13 

A Marjo Berry. 14 

Q Excuse me, just a minute.  We don’t know the people like 15 

you do, so when you call these names and locations, we need 16 

cities and places. 17 

A Okay.   18 

 JUDGE McCARRICK:  Ms. Heaslip used it at what facility?  19 

 WITNESS:  Phoenix, 59th Terminal. 20 

 JUDGE McCARRICK:  Okay. 21 

A Chandra Heaslip rolled out the Tempe Terminal, which is 22 

actually Phoenix on McDowell.  It’s the Loops facility.  Marjo 23 

Berry, Tucson Terminal and Safford Terminal; Cathy Valdez, 24 

Albuquerque and she also did a few with me in Bloomfield. 25 
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Q Was it rolled out at all of the terminals in the west 1 

division? 2 

A Yes. 3 

Q As well as the east division? 4 

A Yes. 5 

Q Were there any locations where it was not rolled out 6 

within wholesale? 7 

A I was at the El Paso Terminal.  I think because of the 8 

time restrictions, I did not cover it in El Paso. 9 

Q How many of these employee focus discussions did all of 10 

you people conduct when it was first rolled out in January 11 

2012? 12 

A I asked them to try to do five a month.  In January, I 13 

don’t think that we all did five a month.  I think we did a 14 

couple a terminal.  We didn’t get them all done.  I think 15 

Bloomfield, we got them all done because Cathy and I were 16 

there.  I think Cathy did all of them in Bloomfield and the 17 

rest, I don’t recall exactly how many were done. 18 

Q You can’t -- you don’t know the total number of all them 19 

we did in January 2012? 20 

A I don’t. 21 

Q What was the purpose of creating this employee focus 22 

discussion thing? 23 

A Because I wanted them to focus on different areas so that 24 

we could look and try to see what issues were out there so that 25 
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I could address issues that might be out there that I’m not 1 

aware of. 2 

Q How did you come up with the questions when you developed 3 

this form?  Where did you get these questions? 4 

A A lot of the questions actually came from my exit 5 

interview.   6 

 JUDGE McCARRICK:  Exit interview?  7 

 WITNESS:  Exit interview like with any employee who’s 8 

leaving. 9 

A I looked at these questions and I thought it’s crazy 10 

asking these questions when employees are exiting and these 11 

should be questions we should be asking before they’re leaving 12 

the company. 13 

 JUDGE McCARRICK:  When you say from the employee exit 14 

interview, do you have standard questions? 15 

 WITNESS:  I have a form.     16 

(Long pause) 17 

Q Ms. Scott, let me show you what I’ve marked as 18 

Respondent’s Exhibit 53.  Can you identify that document for us 19 

please? 20 

(Respondent Exhibit 53 marked for identification) 21 

A Yes, this is my exit survey. 22 

Q What’s that used for? 23 

A When an employee is leaving the company, we try to sit 24 

down and talk with them about their experience with the company 25 
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and just get an idea of where they’re going and why they’re 1 

leaving so we can try to do a better job in keeping our 2 

employees working for us. 3 

Q Is this the form from which you used to develop General 4 

Counsel’s Exhibit 22? 5 

A Yes. 6 

 MR. HIGH:  We will offer Respondent’s Exhibit 53, Your 7 

Honor.   8 

 JUDGE McCARRICK:  Any objection?   9 

 MS. ALONSO:  No, Your Honor. 10 

 JUDGE McCARRICK:  53 is received. 11 

(Respondent Exhibit 53 received into evidence) 12 

Q Now, Ms. Scott, if you would, turn to General Counsel 13 

Exhibit No. 6.   14 

(Long pause) 15 

A Okay. 16 

Q Do you have that in front of you? 17 

A I do. 18 

Q Just for the record, would you tell me what that document 19 

is please? 20 

A This is Western Refining’s employee handbook. 21 

 JUDGE McCARRICK:  Was that handbook in effect -- is it in 22 

effect at the present time? 23 

 WITNESS:  Yes.   24 

 JUDGE McCARRICK:  Was it in effect during 2011? 25 
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 WITNESS:  Well, part of 2011. 1 

 MR. HIGH:  We’ll cover that. 2 

Q Do you know when that handbook was put into effect, Ms. 3 

Scott? 4 

A April the 15th of 2011. 5 

Q Did I ask you recently to confirm that date? 6 

A Yes. 7 

Q Who did you confirm that date with? 8 

A We confirmed it with IT support to see when it was posted 9 

on our website. 10 

Q The date it was posted on the website was when? 11 

A April the 15th of 2011. 12 

Q Prior to the adoption of General Counsel Exhibit No. 6, 13 

did Western Refining Wholesale have an employee handbook? 14 

A Yes. 15 

Q Look at General Counsel Exhibit No. 7 and tell me if that 16 

is the prior employee handbook. 17 

(Long pause) 18 

Q General Counsel Exhibit 7 is only a portion --  19 

A Yeah. 20 

Q Looking at what is there, can you tell me what that 21 

document is? 22 

A This is our employee handbook prior to the April 15th of 23 

2011. 24 

 MS. ALONSO:  Objection, lack of foundation. 25 
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 JUDGE McCARRICK:  In what regard? 1 

 MS. ALONSO:  There isn’t any foundation as to how she is 2 

familiar with the past one and her knowledge as to the 3 

effective dates of when --  4 

 JUDGE McCARRICK:  Of -- I’m sorry, of --  5 

 MS. ALONSO:  Of General Counsel’s 7.  There hasn’t been a 6 

foundation set for Ms. Scott’s knowledge as to the prior 7 

handbook, GC 7, and the extent that she was familiar with it. 8 

 JUDGE McCARRICK:  Okay.   9 

Q Ms. Scott, prior to April the 15th of 2011, did Western 10 

Refining Wholesale have an employee handbook? 11 

A Yes. 12 

Q In the course of your duties, did you have occasion to use 13 

that employee handbook? 14 

A Yes. 15 

Q For what purpose? 16 

A For all types of employee issues, benefits, discipline, 17 

dress codes. 18 

Q In the course of your duties, did you become familiar with 19 

the provisions in the handbook that was in effect prior to 20 

April the 15th, 2011? 21 

A Yes. 22 

Q Looking at General Counsel’s Exhibit No. 7, can you tell 23 

me whether or not that is a portion of the handbook that was in 24 

effect at Western Refining Wholesale prior to April 15th, 2011? 25 
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A Yes. 1 

Q Do you recall about how many pages total the prior 2 

handbook was? 3 

A I’m thinking it was 70, 75. 4 

Q So General Counsel Exhibit 7 is not the complete handbook, 5 

is it? 6 

A No. 7 

Q Are you able to identify what is in General Counsel’s 8 

Exhibit 7 as being a portion or a part of the handbook in 9 

effect prior to April 15th, 2011? 10 

A Yes. 11 

Q When --  12 

 JUDGE McCARRICK:  Would that be true of page 4, the 13 

solicitation and distribution provision? 14 

 WITNESS:  Yes. 15 

Q When the new handbook, General Counsel Exhibit No. 6, was 16 

adopted by Western Refining, what became of the old handbook 17 

that is General Counsel Exhibit No. 7? 18 

A Well, we quit using it.   19 

Q From the date of April the 15th, 2011 forward, the 20 

handbook was in effect, General Counsel Exhibit No. 6? 21 

A Yes. 22 

Q Did you then stop -- in the course of your duties, start 23 

using General Counsel Exhibit No. 6 and not General Counsel 24 

Exhibit No. 7? 25 
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A Yes. 1 

Q Turn, if you will, in General Counsel Exhibit No. 6 to 2 

page 32.   3 

A Okay. 4 

Q What is on page 32? 5 

A This is --  6 

 MS. ALONSO:  Objection, the document speaks for itself. 7 

 JUDGE McCARRICK:  I think you should ask for a general 8 

description. 9 

 MR. HIGH:  Yes. 10 

 JUDGE McCARRICK:  Go ahead. 11 

A This is our harassment/discrimination policy. 12 

Q Now, in the course of performing your HR duties at Western 13 

Refining Wholesale, Ms. Scott, what type of harassment 14 

complaints do you deal with? 15 

 MS. ALONSO:  Objection, can we get some foundation here as 16 

to the dates? 17 

 JUDGE McCARRICK:  Overruled.  He’s asking just for general 18 

types.  Go ahead. 19 

A Well, any type of unprofessional type harassment that 20 

occurs in the workplace. 21 

Q If I’m an employee of Western Refining and I feel like I’m 22 

being harassed and I come to you and say, “Ms. Scott, I am 23 

being harassed,” what do you do? 24 

A We take it very serious and the policy says that we’ll 25 
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take action. 1 

Q Does it make any difference why I feel like I’m being 2 

harassed? 3 

A No. 4 

Q If I, as an employee, feel I’m being harassed, that’s 5 

something you’re concerned about? 6 

A Yes. 7 

Q Have you had a variety of situations that people call 8 

harassment? 9 

A Yes. 10 

(Long pause) 11 

Q Did I ask you to pull out for me, Ms. Scott, some examples 12 

of reports by employees of what they believe was harassment? 13 

A Yes. 14 

Q Did you do that? 15 

A Yes. 16 

(Long pause) 17 

Q I’m going to show you what I’ve marked as Respondent’s 18 

Exhibit No. 8. 19 

 JUDGE McCARRICK:  We already have it in.  We already have 20 

8.  8 is the Mendoza --  21 

 MR. HIGH:  I’m sorry. 22 

 JUDGE McCARRICK:  We already have 1 through 11. 23 

 MR. HIGH:  I’m sorry.  It should be Respondent’s Exhibit 24 

25.  Let me change that. 25 
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(Respondent Exhibit 25 marked for identification) 1 

 JUDGE McCARRICK:  The second page also is marked 2 

Respondent’s 9, and I assume you don’t want that? 3 

 MR. HIGH:  This should be --  4 

 JUDGE McCARRICK:  This’ll be referred to as Respondent’s 5 

25.   6 

MS. ALONSO:  Judge, there are 20 pages in this set of 7 

exhibits, so if we could have just a moment to review it before 8 

Mr. High --  9 

 JUDGE McCARRICK:  Well, I think we’ll have them identify 10 

them and before they’re admitted, we’ll give you an opportunity 11 

to review. 12 

(Long pause) 13 

Q Do you have Respondent’s Exhibit 25 in front of you there, 14 

Ms. Scott? 15 

A Yes. 16 

Q Alright.  Let’s start with page 1.  The document you have 17 

in front of you, Respondent’s Exhibit 25, just confirms to me 18 

that it does have 20 pages.  Look at the last page and tell me 19 

the page number. 20 

A Yes. 21 

Q Okay.  Let’s start with page 1, can you tell me what that 22 

is please? 23 

A This is a disciplinary action for Gilbert Mendoza. 24 

Q What is it that Mr. Mendoza was complaining -- what was he 25 
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disciplined for?   1 

A For a confrontation that he had with another employee. 2 

Q Do you know how this came to our attention? 3 

A It says he contacted me. 4 

Q Is page 1 of this -- I take it, is a company record 5 

concerning disciplinary action? 6 

A Yes. 7 

Q Going to -- and it has a date of what? 8 

A 5/25/10. 9 

Q Okay.  Now go to page 2.  Can you tell me what that page 10 

is? 11 

A This is a disciplinary action record for Gilbert Mendoza. 12 

Q What was he being disciplined for? 13 

A Harassing. 14 

Q Is that a company record of disciplinary action taken 15 

against Gilbert Mendoza? 16 

A Yes. 17 

Q For the reasons identified in the document? 18 

A Yes. 19 

Q Alright.  Go to page 3 and 4, what’s that all about? 20 

A This is a summary of the investigation that occurred with 21 

-- in reference to the disciplinary action for Gilbert Mendoza. 22 

Q This is the document relating to the investigation 23 

concerning some of this disciplinary action? 24 

A Yes, it is. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2426 

 

Q Alright.  Go to page 5.  Can you tell me what that is 1 

please? 2 

A This is a disciplinary action record for Chuck Devliegher 3 

for making verbal and physical threats to another employee. 4 

Q That is a copy of a company record concerning disciplinary 5 

action to the employee? 6 

A Yes. 7 

Q For the reasons stated on page 5? 8 

A Yes. 9 

Q Alright.  Go to page 6.  Can you tell me what that is 10 

please? 11 

A This is a disciplinary action record for Jerry Rasmussen. 12 

Q Is this a company record showing the discipline that was 13 

issued to Mr. Rasmussen? 14 

A Yes. 15 

Q What’s the date of this one? 16 

A 12/17/08. 17 

Q Alright.  Can you tell from this what Mr. Rasmussen was 18 

disciplined for? 19 

 MS. ALONSO:  Objection, the document speaks for itself. 20 

 JUDGE McCARRICK:  Let me review it and see what the 21 

document actually says.  I haven’t had a chance to look at it.   22 

(Long pause) 23 

 JUDGE McCARRICK:  Okay, I think the document speaks for 24 

itself. 25 
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Q Go to page 7, Ms. Scott.   1 

A This is a disciplinary action record for Verna Brown for 2 

verbal assault. 3 

Q Is this a company record showing the discipline that was 4 

issued to Verna Brown? 5 

A Yes. 6 

Q For the reasons stated on page 7? 7 

A Yes. 8 

Q What is pages 8 and 9? 9 

A It’s a summary of the incident report. 10 

Q That’s related --  11 

A Related to the disciplinary action. 12 

 JUDGE McCARRICK:  Is it for Ms. Brown? 13 

 WITNESS:  Yes. 14 

Q Okay, go over to page 10.  Can you tell me what that is 15 

please? 16 

A This is a disciplinary action record for Obie Frazier. 17 

Q And the date of this is what? 18 

A 9/3/10. 19 

Q Is this a company record showing the discipline that was 20 

issued to Mr. Obie Frazier on September the 3rd of 2010? 21 

A Yes. 22 

Q For the reasons stated on page 10? 23 

A Yes. 24 

Q Go to page 11 please.  Can you tell me what that is 25 
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please? 1 

A This is a disciplinary action record for Obie Frazier on 2 

12/20/05. 3 

Q Is this a company record showing the disciplinary notice 4 

that was given to Mr. Frazier on December the 20th of 2005 for 5 

the reasons stated on page 11? 6 

A Yes. 7 

Q Let’s go to page 12 please.   8 

A This is a disciplinary action record for Mike Gailey, 9 

issued on 6/7/11. 10 

Q Is this a disciplinary record kept by the company 11 

concerning discipline issued to Mike Gailey? 12 

A Yes. 13 

 JUDGE McCARRICK:  At that time, was Mr. Gailey a 14 

supervisor? 15 

 WITNESS:  Yes, he would’ve been.   16 

Q He was or was not? 17 

A He was. 18 

Q Okay.  He was disciplined for the reasons stated on page 19 

12? 20 

A Yes. 21 

Q Okay.  Turn to page 13 please, ma’am. 22 

A Okay. 23 

Q Can you tell me what that page is please? 24 

A This is a disciplinary action for Mike Gailey on 7/11/08. 25 
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Q Is this a company record showing the disciplinary action 1 

taken against Mike Gailey on the date and for the reasons shown 2 

on page 13? 3 

A Yes. 4 

Q Turn to page 14 --  5 

 JUDGE McCARRICK:  Hang on just a second.  Some of the 6 

writing is hard to read.  With respect to page 13, the first 7 

paragraph of handwritten information under Details, do you know 8 

whose handwriting that is?  It’s not yours?   9 

 WITNESS:  No, it’s not mine.  I’m trying to look at the 10 

signature.  It was a previous terminal supervisor.  Right now, 11 

I can’t recall his name. 12 

 JUDGE McCARRICK:  Alright, I think I can figure out most 13 

of the handwriting.  Go ahead. 14 

Q Turn now to page 14, Ms. Scott. 15 

A This is a performance discussion on Steve Romero on 16 

3/17/11. 17 

Q Is that a company record showing the disciplinary action 18 

against Steve Romero on the date, for the reasons shown on page 19 

14? 20 

A Yes. 21 

 MS. ALONSO:  Objection, Your Honor.  It hasn’t been 22 

established that the -- I’m objecting on lack of personal 23 

knowledge.  I mean, Mr. High asked if those are the reasons 24 

stated and there’s no indication that the witness has knowledge 25 
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as to the reasons. 1 

 JUDGE McCARRICK:  The document speaks for itself.  I mean, 2 

whatever the document says comes from a business record.   3 

 MS. ALONSO:  Judge, but may I have just a moment to read 4 

it before we go on please? 5 

 JUDGE McCARRICK:  Sure.   6 

(Long pause) 7 

JUDGE McCARRICK:  I’m only treating it as only whatever 8 

the document states.  I’m treating what the witness is saying -9 

- this is what the document says, rather than the witness has 10 

personal knowledge of the circumstances surrounding the facts 11 

as set forth in the document. 12 

 MS. ALONSO:  Judge, I would like a moment just to read 13 

each document before he moves on to the next one. 14 

 JUDGE McCARRICK:  Alright, go ahead. 15 

(Long pause) 16 

 JUDGE McCARRICK:  I can give you an opportunity to read 17 

them after -- why don’t I give you an opportunity to read them 18 

all after Mr. High is finished and after he offers the document 19 

into evidence? 20 

 MS. ALONSO:  That works, thank you. 21 

 MR. HIGH:  That’s fine with me. 22 

Q MR. MR. HIGH:  Let’s go to page 15 now, Ms. Scott.  Can 23 

you identify that page for me please? 24 

A This is a disciplinary action record on Donald Murray on 25 
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12/14/09. 1 

Q Is that a company record showing the disciplinary action 2 

taken against Mr. Murray on the date and for the reasons stated 3 

on page 15? 4 

A Yes. 5 

Q Alright, go to page 16 please. 6 

A I think that’s a duplicate.   7 

Q I’m sorry? 8 

A That’s a duplicate of page 14. 9 

Q No, I don’t believe it is.  Just identify it for me, if 10 

you would please. 11 

A Okay.  Performance discussion record for Steve Romero on 12 

3/17/11. 13 

 JUDGE McCARRICK:  Which one do you think it’s a duplicate 14 

of, ma’am? 15 

 WITNESS:  14. 16 

 JUDGE McCARRICK:  14?   17 

 WITNESS:  Yes. 18 

 JUDGE McCARRICK:  It looks like it’s a duplicate.  It does 19 

--  20 

 MR. HIGH:  I’m sorry, on which page? 21 

 WITNESS:  Page 14. 22 

 JUDGE McCARRICK:  Pages 14 and 16 are duplicates. 23 

 MR. HIGH:  14, I’m sorry, I thought --  24 

 JUDGE McCARRICK:  14 and 16 are duplicates. 25 
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 MR. HIGH:  14 -- they are duplicates, yes.  My apologies, 1 

I thought we were talking about 15.   2 

 JUDGE McCARRICK:  Okay. 3 

Q Alright, go to page 17, ma’am. 4 

A performance discussion record for William Johnson on 5 

12/17/10. 6 

Q Is page 17 -- is that a company record showing the 7 

disciplinary action taken against William Johnson on the date 8 

and for the reasons stated on page 17? 9 

A Yes. 10 

Q Alright, and if you would, go to page 18. 11 

A This is a disciplinary action record for Fernando 12 

Jaramillo on 5/6/09. 13 

Q Is that a company record showing the disciplinary action 14 

taken by the company against Mr. Jaramillo on the date and for 15 

the reasons stated on page 18? 16 

A Yes. 17 

Q Alright, go to page 19 and identify that one for me 18 

please.   19 

A Performance discussion record for Richard Burbank on 20 

9/16/09. 21 

Q Is that a company record showing the disciplinary action 22 

taken by the company against Mr. Burbank on the date and for 23 

the reasons stated on page 19? 24 

A Yes. 25 
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Q On the last page, page 20, can you identify that for me 1 

please? 2 

A This is a disciplinary action record for Jean Hunter on 3 

10/7/09. 4 

Q Is that a company record showing the disciplinary action 5 

taken by the company against Jean Hunter on the date and for 6 

the reasons stated on page 20? 7 

A Yes. 8 

Q Okay. 9 

 MR. HIGH:  Your Honor, we would offer Respondent’s Exhibit 10 

25.  11 

 JUDGE McCARRICK:  Alright, you want to review that before 12 

you raise any objections?     13 

 MS. ALONSO:  Yes. 14 

 JUDGE McCARRICK:  Alright, we’ll go off the record for a 15 

few minutes. 16 

(Off record) 17 

 JUDGE McCARRICK:  We’re back on the record.  Do you have 18 

any objections? 19 

 MS. ALONSO:  Yes, Your Honor.   20 

 JUDGE McCARRICK:  Alright, state them. 21 

(Long pause) 22 

 JUDGE McCARRICK:  Go ahead and state them. 23 

 MS. ALONSO:  Your Honor, I’d like to voir dire as to page 24 

3. 25 
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 JUDGE McCARRICK:  Okay, go ahead. 1 

VOIR DIRE 2 

Q BY MS. ALONSO:  Ms. Scott, page 3 of the Respondent’s 25, 3 

was this in the disciplinary file? 4 

A It says note to employees’ files, so I would assume it was 5 

there. 6 

Q Do you know if it was included in the disciplinary file? 7 

A I would assume it was, I don’t know. 8 

 JUDGE McCARRICK:  You don’t know?   9 

 MS. ALONSO:  Your Honor, this document would’ve been 10 

responsive to Paragraph 61 of the subpoena issued by the 11 

General Counsel, and this is the first time it has been 12 

produced. 13 

 JUDGE McCARRICK:  Okay, and?    14 

 MR. GIANNOPOULOS:  Prejudiced. 15 

 JUDGE McCARRICK:  Well, you have to make an objection.  16 

You have to make a motion.  What’s your motion? 17 

 MS. ALONSO:  So we’re moving to strike page 3 and 4 of 18 

this entire exhibit. 19 

 MR. HIGH:  I’ll do better than that, I’ll withdraw those 20 

pages.  They’re not essential to what this document’s for. 21 

 MS. ALONSO:  Your Honor, the General Counsel would like to 22 

know if there was anything responsive to the subpoena that was 23 

not turned over.  I mean, this was comparative discipline, 24 

should’ve been turned over when the -- responsive to Paragraph 25 
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61 and it was not.  Now, if there’ve been any other documents 1 

that have been discovered since Respondent complied with our 2 

subpoena that --  3 

 JUDGE McCARRICK:  What portion are you saying was not 4 

turned over, pages 3 and 4? 5 

 MS. ALONSO:  Pages 3 and 4 have never been produced to the 6 

General Counsel prior to today.   7 

 JUDGE McCARRICK:  Alright. 8 

 MS. ALONSO:  This is the first time that I’ve seen it. 9 

 JUDGE McCARRICK:  I’m striking 3 and 4.  If the reporter 10 

will do so on his -- just put a strike through the two pages 11 

rather than trying to take everything apart.  I think it’d be 12 

easier that way. 13 

 MR. HIGH:  That’s fine with me.  I don’t know if they were 14 

produced or not produced. 15 

 JUDGE McCARRICK:  Okay. 16 

 MR. HIGH:  I have no problem with that. 17 

 JUDGE McCARRICK:  Go ahead. 18 

 MS. ALONSO:  Alright. 19 

Q Now, Ms. Scott, with respect to all the documents in 20 

General Counsel --  21 

 MS. ALONSO:  Well, I’d actually like to move to page 8 and 22 

9 of General Counsel -- or Respondent’s 25. 23 

 JUDGE McCARRICK:  Yes. 24 

Q Was this also a document that was included in the 25 
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personnel file of Verna Brown?   1 

A I don’t know. 2 

 MR. HIGH:  What page? 3 

 JUDGE McCARRICK:  8. 4 

 MS. ALONSO:  8 and 9.   5 

A I would assume, but I don’t know. 6 

Q Would it have been included along with Ms. Brown’s 7 

disciplinary action? 8 

A I would assume, but I don’t know. 9 

 MS. ALONSO:  Your Honor, same motion to strike pages 8 and 10 

9 of --  11 

 JUDGE McCARRICK:  For the same reasons?   12 

 MS. ALONSO:  Same reason. 13 

 MR. HIGH:  And I will withdraw them. 14 

 JUDGE McCARRICK:  Alright, I will strike pages 8 and 9.  15 

They’ll be stricken from the record.  I’ll direct the reporter 16 

to do the same thing with his two copies. 17 

Q Now, with respect to all other documents in this exhibit, 18 

did you personally investigate each and every disciplinary 19 

action in the --   20 

 MR. HIGH:  I object, not proper voir dire. 21 

 JUDGE McCARRICK:  I think it goes to foundation.   22 

 MS. ALONSO:  Right, and --  23 

 JUDGE McCARRICK:  It goes to foundation, I’ll allow it 24 

simply for that purpose. 25 
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A Well, some of them, I wasn’t even there because I didn’t 1 

start until ’07.  2 

 JUDGE McCARRICK:  Your answer would be no? 3 

 WITNESS:  No. 4 

Q So all the ones prior to 2007, you were not involved in? 5 

A Correct. 6 

Q And there are others that you were not involved in as 7 

well? 8 

A Correct. 9 

Q Were you involved in any of the investigations where your 10 

signature does not appear at the bottom of the disciplinary 11 

action? 12 

A I don’t think my signature’s on any of these. 13 

 JUDGE McCARRICK:  I’m not sure what the relevance is. 14 

 MR. HIGH:  I’m not either.  We’re offering these as 15 

business records, Your Honor. 16 

 JUDGE McCARRICK:  Yeah. 17 

Q Ms. Scott, did you personally authorize each and every 18 

disciplinary action here after 2007?  19 

 JUDGE McCARRICK:  What’s the relevance?   20 

Q Did you --  21 

 JUDGE McCARRICK:  Counsel, what’s the relevance of the 22 

question? 23 

 MS. ALONSO:  Well, I withdraw the question, Your Honor. 24 

Q Ms. Scott, did you personally go through the personnel 25 
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files and pull these documents from Western’s records? 1 

A No, I didn’t. 2 

Q Who did? 3 

A I had my clerk, Chandra, look through it and pull them.  I 4 

think she had somebody else assist her as well. 5 

Q Did you oversee that?  Did you physically oversee that? 6 

A No, I was actually here while they were working it. 7 

Q So you did not watch them?   8 

A I did not. 9 

(Long pause) 10 

 MS. ALONSO:  Your Honor, I still maintain an objection as 11 

to lack of foundation as to all the documents. 12 

 JUDGE McCARRICK:  Overruled.  This was done at her 13 

direction.  That’s sufficient foundation.  I assume you 14 

reviewed the document? 15 

 WITNESS:  I did, and I actually was -- after I returned 16 

from court, they were working through it and she had stacks of 17 

them in her office, going through the files, looking for 18 

documents. 19 

 JUDGE McCARRICK:  Did you review the documents --  20 

 WITNESS:  Yes.   21 

 JUDGE McCARRICK:  -- that were made into this --  22 

 WITNESS:  She pulled --  23 

 JUDGE McCARRICK:  -- this particular folder? 24 

 WITNESS:  Yes, yes. 25 
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 JUDGE McCARRICK:  Alright.  Any other objections? 1 

 MS. ALONSO:  No other objections, Your Honor. 2 

 JUDGE McCARRICK:  Alright, 25 is received. 3 

(Respondent Exhibit 25 received into evidence) 4 

(Long pause) 5 

CONTINUED DIRECT EXAMINATION 6 

Q BY MR. HIGH:  Ms. Scott, turn to General Counsel Exhibit 7 

No. 91.  Do you have that in front of you? 8 

A Yes. 9 

Q What is that document please? 10 

A This is an email to me from Teddy Orr. 11 

Q Do you know who Teddy Orr is? 12 

A Teddy Orr is the operations supervisor outside for Gallup 13 

Refinery. 14 

Q You were previously asked who Teddy Orr was, were you not? 15 

A Yes. 16 

Q Do you recall what you said then? 17 

A I think I said I don’t know, but probably something to do 18 

with security --  19 

Q Do you recall or not recall what you said?   20 

A No. 21 

Q Okay.  But does he have any authority, as far as you know, 22 

over guards? 23 

A I don’t know. 24 

 JUDGE McCARRICK:  I’m sorry, Mr. Orr is -- what’s his 25 
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position? 1 

 WITNESS:  He’s operations supervisor outside for the 2 

refinery. 3 

 JUDGE McCARRICK:  In Gallup? 4 

 WITNESS:  Yes. 5 

Q Does he work for Western Refining Wholesale, Inc.? 6 

A No. 7 

 JUDGE McCARRICK:  So what division would he work for? 8 

 WITNESS:  He would be working for the Gallup Refinery 9 

Division, refinery division. 10 

 JUDGE McCARRICK:  Okay. 11 

Q Let’s go back to General Counsel Exhibit No. 6.  I want 12 

you to turn to page 46. 13 

(Long pause) 14 

A Okay. 15 

Q Do you have that in front of you? 16 

A Yes. 17 

Q To your knowledge, has any employee ever been disciplined 18 

for a violation of that policy that appears on page 46? 19 

A Yes. 20 

Q Who? 21 

A Kevin Taddy.  22 

Q What part of that was Kevin Taddy disciplined for? 23 

A Engaged in conduct that is --  24 

 MS. ALONSO:  Objection, lack of foundation. 25 
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 JUDGE McCARRICK:  Again, refresh my recollection what this 1 

goes to, the conflict of interest and discipline for violating 2 

this provision? 3 

 MR. HIGH:  It will, but I’m going to cover what she’s 4 

saying -- I will cover later on.  So let’s move on from here.  5 

 JUDGE McCARRICK:  Is there any discipline alleged in the 6 

complaint with respect to conflict of interest? 7 

 MR. HIGH:  Not conflict of interest, the -- there’s an 8 

allegation in the complaint that we unlawfully disciplined 9 

Kevin Taddy.  We say we disciplined him for violating our 10 

policy and I’ll cover that in detail later. 11 

 JUDGE McCARRICK:  But there’s no allegation he’s 12 

disciplined for violation of this provision of the handbook.  I 13 

don’t see any necessity to get into it. 14 

 MR. HIGH:  They’re claiming that our conflict of interest 15 

policy itself is unlawful.  That’s in the complaint. 16 

 JUDGE McCARRICK:  Conflict of interest provision? 17 

 MR. HIGH:  Yes.  I don’t know if it’s this specific one --   18 

 MR. GIANNOPOULOS:  I’d have to look, Your Honor. 19 

 JUDGE McCARRICK:  I’m not sure what paragraph that would 20 

be at.  Do you have that in mind, Mr. High? 21 

 MR. HIGH:  I do, Your Honor.  It’s on page 6 of the 22 

complaint.  I’ll have to compare the language --  23 

 JUDGE McCARRICK:  I see it. 24 

 MR. HIGH:  This may be from a different section of --  25 
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 JUDGE McCARRICK:  I see the --  1 

 MR. GIANNOPOULOS:  5(b), Your Honor? 2 

 JUDGE McCARRICK:  Yeah. 3 

(Long pause) 4 

 MR. GIANNOPOULOS:  And again, 5(b) would be on its face. 5 

 JUDGE McCARRICK:  Yeah. 6 

 MR. HIGH:  Yeah, these are just excerpts of --  7 

 JUDGE McCARRICK:  So this is the solicitation provision 8 

that’s essentially being alleged, that’s the operative -- I 9 

would assume that’s the operative portion that General Counsel 10 

is alleging is violated on its face, the third paragraph that’s 11 

in Paragraph (b). 12 

 MR. GIANNOPOULOS:  Correct. 13 

 JUDGE McCARRICK:  Okay, let’s see what we’ve got here.  14 

(Long pause) 15 

JUDGE McCARRICK:  I don’t see that language in that.  The 16 

language is pled in the complaint. 17 

 MR. HIGH:  It’s from a different --  18 

 JUDGE McCARRICK:  It’s from a different -- it must be from 19 

the -- I don’t know where it’s from.  It’s from another 20 

document. 21 

 MR. HIGH:  I agree, and I’ll move on. 22 

 JUDGE McCARRICK:  Okay. 23 

Q BY MR. HIGH:  Turn, if you will, Ms. Scott, to General 24 

Counsel Exhibit 145.  And I don’t think that’s in the book. 25 
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 JUDGE McCARRICK:  It’s not and I don’t think you have it 1 

up here, ma’am.  Let me give you a copy. 2 

(Long pause) 3 

Q Do you have that exhibit in front of you? 4 

A I do. 5 

Q Alright.  Turn to page 11 of General Counsel Exhibit 145.  6 

Is any of the handwriting that appears on page 11 yours? 7 

A No. 8 

Q Did you participate in a meeting with Mr. Obie Frazier on 9 

September 23rd, 2011? 10 

A Yes. 11 

Q What was the purpose of that meeting? 12 

A Lynn had asked that I bring --  13 

 MS. ALONSO:  Objection, Your Honor, the witness is reading 14 

from the document. 15 

 JUDGE McCARRICK:  Would you close that, ma’am, and for the 16 

time being, you need to testify from your recollection. 17 

 WITNESS:  Okay. 18 

Q What was the purpose of the meeting with Obie Frazier on 19 

September 23rd, 2011?  20 

A Lynn Milton --  21 

Q Excuse me, just tell me the purpose of the meeting. 22 

A To talk to Obie about him soliciting at the rack. 23 

Q When you say at the rack, tell us what you mean at the 24 

rack.  What does that mean to you? 25 
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 MR. GIANNOPOULOS:  Your Honor, I’m going to lodge an 1 

objection at this time.  I would like --  2 

 MR. HIGH:  Your Honor --  3 

 MR. GIANNOPOULOS:  I would like Respondent -- this has 4 

been going on for the last two days.  Documents are presented 5 

to the witness about events to which then he’s -- he asks the 6 

witness about the events that have nothing to do with the 7 

documents.  I would like Respondent’s counsel to be instructed 8 

not to do that because it’s -- if we’re here to test the 9 

witness’ memory as to actual events, it’s improper to say, I’m 10 

going to question you about a document, have them look at the 11 

document and then ask them independent questions about the 12 

actual events and he’s already refreshed the recollections.  13 

That’s completely improper!   14 

 JUDGE McCARRICK:  I agree, I agree.  If the witness is 15 

going to be testifying about events rather than being asked 16 

foundational questions about the document, they need not to be 17 

looking at it.  18 

 MR. HIGH:  I don’t have a problem with it.  I do object to 19 

counsel.  I don’t want to try a case against two lawyers --  20 

 JUDGE McCARRICK:  I agree, I agree. 21 

 MR. HIGH:  This was addressed before. 22 

 JUDGE McCARRICK:  I agree, I have a firm rule that it’s 23 

one counsel per witness. 24 

 MR. GIANNOPOULOS:  I agree. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2445 

 

 JUDGE McCARRICK:  That’s the way it’s got to be. 1 

 MR. GIANNOPOULOS:  This was going on with my witnesses 2 

also. 3 

 JUDGE McCARRICK:  This is not your witness. 4 

 MR. GIANNOPOULOS:  I agree. 5 

Q BY MR. HIGH:  Put that document aside, Ms. Scott.     6 

 JUDGE McCARRICK:  She has it turned over. 7 

 MR. HIGH:  Okay. 8 

Q Who else was in the meeting on September 23rd, 2011 with 9 

Mr. Frazier? 10 

A Colleen Redfearn and Billy Taylor. 11 

Q What was Mr. Billy Taylor doing there? 12 

A Obie that I allow Billy to come in as a witness. 13 

Q Did you do that? 14 

A I did. 15 

Q Do you recall what it is -- who did the speaking? 16 

A I did. 17 

Q Do you recall what words you spoke to Obie Frazier? 18 

A Yes. 19 

Q What did you tell Mr. Frazier? 20 

A I mean, not exactly, but generally, I wanted him to have a 21 

friendly reminder of what he could do at the rack and not --  22 

 JUDGE McCARRICK:  What did you tell him, ma’am? 23 

 WITNESS:  I said, “You cannot be soliciting out at the 24 

rack on company time or in safety sensitive areas. 25 
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Q When you said, “at the rack,” what do you mean “at the 1 

rack?” 2 

 MS. ALONSO:  Objection. 3 

 JUDGE McCARRICK:  Basis? 4 

 MS. ALONSO:  That she -- it’s relevant what she said, the 5 

operative words she used at the meeting.  It’s irrelevant what 6 

she meant by those words, unless she explained to him and 7 

there’s testimony that she gave that explanation.   8 

 JUDGE McCARRICK:  That goes to weight.  I’ll allow her to 9 

testify as to how she defines the rack.  Go ahead, how do you 10 

define the rack, ma’am? 11 

 WITNESS:  I define the rack when drivers are fueling at 12 

the pumps.   13 

 JUDGE McCARRICK:  Is that what you told Mr. Frazier? 14 

 WITNESS:  I don’t know.   15 

Q At anytime, did Mr. Frazier ask you what you meant by “at 16 

the rack?” 17 

A Not that I can recall. 18 

Q Okay.  Your concern when you talked with Mr. Frazier is 19 

what he was doing where they actually load the fuel onto the 20 

truck? 21 

A Yes. 22 

Q Now, Mr. Frazier is at which terminal? 23 

A He’s at Bloomfield. 24 

Q What were you doing at the Bloomfield Terminal on 25 
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September 23rd, 2011? 1 

A I was there for a funeral. 2 

Q So you went ahead and did this meeting? 3 

A Yes. 4 

Q At anytime during this meeting, did you tell or ask Mr. 5 

Frazier if he was for or against the union? 6 

A No. 7 

Q Did anyone else in the meeting ask Mr. Frazier if he was 8 

for or against the union? 9 

A No. 10 

(Long pause) 11 

Q Now turn, if you will, to General Counsel Exhibit 109. 12 

(Long pause) 13 

Q What is Exhibit 109? 14 

A Just a second. 15 

Q I’m sorry. 16 

(Long pause) 17 

A This an email from me to Mike Gailey. 18 

Q Concerning the discussion you had with Roberto Aguirre? 19 

A Yes. 20 

Q Alright, close that up please, ma’am.  Do you recall 21 

having that conversation with Mr. Aguirre? 22 

A Yes. 23 

Q Was it in person or by telephone? 24 

A By phone. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2448 

 

Q Was it on or about the date that is referenced in your 1 

email as General Counsel Exhibit 109? 2 

A I didn’t see the date on there, but --  3 

 JUDGE McCARRICK:  Do you recall the date? 4 

 WITNESS:  I think it was in October sometime. 5 

 JUDGE McCARRICK:  Okay. 6 

Q Anyone else on the telephone conversation other than you 7 

and Mr. Aguirre? 8 

A Not that I know of. 9 

Q Would you tell us please what it is that you recall 10 

telling Mr. Aguirre in that telephone conversation? 11 

A Pretty much a friendly reminder of what you can do out at 12 

the rack and what you can’t do, safety sensitive area, 13 

soliciting while on company time.  He had had a confrontation 14 

with Mike Gailey and to the point where Mike --  15 

 JUDGE McCARRICK:  No, this is just what was your 16 

conversation with Mr. Aguirre.  17 

 WITNESS:  This is part of it. 18 

Q What I want you do is don’t narrate it.  I want you to 19 

tell me as best you recall the words you spoke to Roberto 20 

Aguirre.   21 

A Okay. 22 

Q Pretend I’m him and tell me what you recall saying to Mr. 23 

Aguirre. 24 

A “This is a friendly reminder of what you can do and what 25 
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you cannot do.  You cannot be soliciting out at the rack on 1 

company time and you had unprofessional conduct with Mike.  2 

Your language was unprofessional to the point where Mike felt 3 

he had to call the police.  I also understand that you’ve used 4 

that type of language around Gloria.”  He said, “Do I need to 5 

get an attorney?”  I said, “No, this is friendly reminder so 6 

that you understand the rules.”   7 

Q At anytime during that telephone conversation, did you 8 

tell Mr. Roberto Aguirre that he could not talk about the union 9 

on company property? 10 

A At anytime did I tell him he could not talk about the 11 

union on company property?  Yes. 12 

Q Tell me the words you recall saying. 13 

A “You cannot talk about union on company property while 14 

you’re on company time.” 15 

Q Alright.  Do you recall specifically telling him that he 16 

couldn’t do that on working time? 17 

A Yes. 18 

Q Did you say anything to --    19 

 JUDGE McCARRICK:  I think that misstates the witness’ 20 

testimony.  The witness said company time. 21 

 WITNESS:  Company time. 22 

 MR. HIGH:  Okay. 23 

Q Did you use the words, company time? 24 

A I don’t remember.   25 
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Q I want you to tell me --  1 

 MS. ALONSO:  Objection, asked and answered. 2 

 JUDGE McCARRICK:  Sustained. 3 

Q Anything else you recall telling Mr. Aguirre in this 4 

telephone conversation? 5 

A That was generally --  6 

Q How long would you say it lasted? 7 

A Not long, three to four minutes, five minutes, not very 8 

long. 9 

Q What did you tell Mr. Aguirre about his conduct in Mike 10 

Gailey’s office? 11 

A That it was unacceptable, unprofessional. 12 

Q You called this what kind of a disciplinary -- what kind 13 

of a discussion was it?  What do you call this? 14 

A It was a verbal discussion. 15 

Q He wasn’t issued any written warning or anything like 16 

that? 17 

A No. 18 

Q Alright. 19 

A Just a friendly reminder. 20 

Q Alright.   21 

(Long pause) 22 

Q I want to direct your attention to a meeting you had with 23 

Mr. Obie Frazier on the safety rollout. 24 

A Okay. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2451 

 

Q Are you -- you were present for that, were you not? 1 

A I was. 2 

Q That was -- where did that meeting take place? 3 

A It was in one of the conference rooms in Bloomfield. 4 

Q Do you recall when it was? 5 

A It was sometime toward the end of January. 6 

Q Do you recall who was present when you met with Mr. 7 

Frazier? 8 

A Cathy was there and Tony Smith was there and I was there.  9 

Lynn might’ve been there, but I’m not sure.  He came and went.   10 

 JUDGE McCARRICK:  Lynn Milton? 11 

 WITNESS:  Yes. 12 

Q Do you recall if it was morning or evening? 13 

A I think it was late morning, maybe 8:00, 8:30.   14 

Q What was the purpose of meeting with Mr. Frazier on this 15 

occasion? 16 

A We were meeting with all the drivers in reference to the 17 

rollout of the safety program. 18 

 MR. HIGH:  Your Honor, could we break at this point?  I 19 

need to run down to the --  20 

 JUDGE McCARRICK:  Let’s go off record, we’ll take our 21 

morning break at this point and be back on the record at 10:35. 22 

(Off record) 23 

 JUDGE McCARRICK:  Back on the record.  Mr. High? 24 

 MR. HIGH:  Thank you, Your Honor. 25 
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Q Ms. Scott, just before the break, we were about to talk 1 

about a meeting with Obie Frazier in connection with the safety 2 

rollout. 3 

A Yes. 4 

Q You just told us who was present at that meeting. 5 

A Yes. 6 

Q Where did the meeting take place? 7 

A Bloomfield, one of the front offices. 8 

Q Who did the speaking during that meeting? 9 

A Tony Smith, Cathy and myself. 10 

Q What role were you there to handle? 11 

A We took turns in going through the new driver safety 12 

policy. 13 

Q What portion did you cover in the meeting with Obie 14 

Frazier? 15 

A I had a conversation with him in reference to this CSA 16 

score that Tony had pulled up. 17 

Q Who conducted the safety rollout part of it? 18 

A Tony Smith. 19 

Q Was there any HR element to this meeting?  20 

 MS. ALONSO:  Objection, ambiguous question. 21 

 JUDGE McCARRICK:  I’m sorry?  22 

 MS. ALONSO:  Ambiguous. 23 

 JUDGE McCARRICK:  Overruled. 24 

Q Do you recall if there was any HR element to this meeting? 25 
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A Yes. 1 

Q What was the HR part of it? 2 

A Obie was unhappy that the company had access to his CSA 3 

scores.  So I talked with him and told him that the company had 4 

every right to his CSA scores because he was -- he drove in our 5 

fleet and the company is accountable for the overall CSA score. 6 

 JUDGE McCARRICK:  What is a CSA score?  I’m sure this has 7 

been in the record before, but just -- it’s what, ma’am? 8 

 WITNESS:  When drivers are --  9 

 JUDGE McCARRICK:  What does CSA stand for, do you know? 10 

 WITNESS:  Commercial -- I’m not positive, but I’m 11 

believing it’s commercial carrier accident analysis report. 12 

 JUDGE McCARRICK:  Who creates that? 13 

 WITNESS:  It’s highway patrol and the DOT. 14 

 JUDGE McCARRICK:  Okay, go ahead. 15 

 MR. GIANNOPOULOS:  Your Honor, could I draw your attention 16 

to page 114 of the transcript?  You might want to note --  17 

 JUDGE McCARRICK:  It’s defined there? 18 

 MR. GIANNOPOULOS:  Yes. 19 

Q Did you have any discussion with Mr. Frazier at this 20 

meeting with respect to his attendance at the meeting? 21 

A Prior to the meeting starting, yes. 22 

Q Tell us what it is you said to Mr. Frazier about his 23 

attendance at this meeting. 24 

A I asked him why he failed to come in when he was 25 
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instructed to come in a couple of times. 1 

Q What did he respond to you? 2 

A His response was like -- I don’t remember his exact words, 3 

but it was like, “I already knew what this was about.  Why do I 4 

have to be here?”  Kind of like, “I don’t want to be here.  5 

What’s the big deal?  I’ve already heard about what this is 6 

about.” 7 

Q Did you raise your voice at Mr. Frazier? 8 

A No. 9 

Q Did he raise his voice with you? 10 

A No. 11 

Q Anything else you recall saying to Mr. Frazier regarding 12 

his attendance at the meeting? 13 

A I told him that it was insubordination.  He was instructed 14 

by his supervisor to be there.  All these other drivers were 15 

getting there and why couldn’t he? 16 

Q Was any discipline issued to Mr. Frazier because of his 17 

conduct in connection with the safety rollout? 18 

A Yes. 19 

Q Were you involved in the decision to do that? 20 

A Yes. 21 

Q Anyone else involved in the decision to issue him some 22 

discipline for this safety rollout meeting? 23 

A Yes. 24 

Q Who would that have been? 25 
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A Chris Proctor, Steve Curtright, Lynn. 1 

 JUDGE McCARRICK:  Mr. Milton? 2 

 WITNESS:  Yes, Lynn Milton. 3 

A Cathy Valdez, Rusty Royce. 4 

Q Do you know what kind of a disciplinary action was issued 5 

to Mr. Frazier in connection with this attendance issue? 6 

A It was a performance discussion. 7 

Q Look at General Counsel Exhibit 23.   8 

(Long pause) 9 

A Okay. 10 

Q Is this the disciplinary action that was issued to Mr. 11 

Obie Frazier in connection with the attendance issue at the 12 

safety rollout? 13 

A Yes. 14 

 JUDGE McCARRICK:  Would you close that?  Thank you. 15 

Q Does your handwriting appear on this document anywhere? 16 

A It wouldn’t, no. 17 

Q Okay.  Did Mr. Obie Frazier’s union activity have any to 18 

do with causing that disciplinary action to be issued? 19 

A No. 20 

Q Why was it issued? 21 

A Because he was insubordinate to his supervisor. 22 

(Long pause) 23 

Q At anytime during -- let me back up.  Were you present 24 

when Mr. Frazier was given General Counsel Exhibit 23? 25 
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A No. 1 

Q So I take it, it was issued after the safety rollout 2 

meeting? 3 

A Yes -- well, quite a bit after.  I think maybe in the 4 

evening or something. 5 

Q Okay.   6 

A Of that day.  The schedule that we had going for that day, 7 

we were working all those drivers through, and then I had to 8 

get somewhere else for another schedule, and so I left. 9 

Q How many drivers would you say you participated with in 10 

this safety rollout.  11 

 JUDGE McCARRICK:  On that --  12 

Q In Bloomfield, let’s say on the same day. 13 

A Of that day? 14 

Q Yes. 15 

A We have about 55 drivers and we did it in like two and a 16 

half days, so we probably went through 15 to 20. 17 

Q Did you stay up there and participate in the meeting for 18 

all 55 drivers? 19 

A I think most of them.  I think I left a little bit earlier 20 

in the Friday afternoon, so I didn’t finish up the last few. 21 

Q Of the 55, how many would you have sat in on? 22 

A Probably about 40, 45. 23 

Q Did any of them fail to show up like Mr. Frazier did? 24 

A No. 25 
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Q At anytime during this meeting, did you invite Mr. Frazier 1 

to quit? 2 

A I did. 3 

Q What’d you say to him? 4 

A You want the whole conversation? 5 

Q I want you to tell me as best you recall what words you 6 

spoke to Mr. Frazier. 7 

A Okay.  I told him -- he was upset about the CSA score.  I 8 

said to him, “Do you enjoy working for Western?”  He said, “I 9 

like my job, I don’t like working for Western.”  And I said, “I 10 

would hate to have to come to work every day and hate my job.  11 

There’s other jobs out there.  If you don’t like it here, you 12 

know, I can help you find another job out there.  There’s other 13 

jobs out there that maybe you could be happier at.” 14 

Q Did he say anything back to you? 15 

A He said, “You can’t talk to me.”  And I think I said 16 

union.  He said --   17 

 JUDGE McCARRICK:  How’d you use the term, union? 18 

 WITNESS:  I think I said, “There’s other union jobs out 19 

there.  If you want to work for a union job, there’s union 20 

shops out there.”  And that was the conversation.  He said, 21 

“You can’t talk to me about unions.”  I said, “Well, I can talk 22 

to you about the facts of unions and personal experiences.” 23 

Q Anything else you recall in connection with that 24 

conversation? 25 
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A Yes.  Let’s see, I said, “I just hired a new HR generalist 1 

and she came from a union shop.”  And I said, “They actually 2 

had the contract overturned.  They went union shop and so it 3 

went to the bargaining.  At the bargaining table, they ended up 4 

with union dues.”   5 

Q Anything else you recall in this conversation with Mr. 6 

Frazier? 7 

A No. 8 

Q Do you recall anything else Mr. Frazier saying back to 9 

you? 10 

A No, that was about it. 11 

Q Let’s move on and talk about the July 20ll town hall 12 

meeting. 13 

A Okay. 14 

Q Were you present at the July 26th, 2011 town hall 15 

meetings? 16 

A I was. 17 

Q Where all did you have the town hall meetings? 18 

A All the terminals. 19 

 JUDGE McCARRICK:  26th of July, do you recall where that 20 

one was?  21 

 WITNESS:  No. 22 

Q Did you attend a town hall meeting in Albuquerque?  23 

A I did. 24 

Q Where was it held? 25 
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A In the upstairs sales office room. 1 

Q Was there more than one town hall meeting at the 2 

Albuquerque Terminal in 2011? 3 

A Yes. 4 

Q How many town hall meetings were there? 5 

A I believe there were two.  We usually do one in the 6 

morning and one in the afternoon. 7 

Q Did you attend both of those? 8 

A I did. 9 

Q Did you speak at both of them? 10 

A Yes. 11 

Q Who else from Western Refining was at this town hall 12 

meeting? 13 

A Well, we had a number of drivers.  Kevin Goode was there, 14 

Steve Curtright was there, I was there, and Colleen -- I don’t 15 

know if Colleen was there, I think she was.   16 

Q Is that all you recall? 17 

A Yes. 18 

Q About how many drivers?   19 

A We probably had 10 to 15 drivers in each session.  Are you 20 

saying employees or drivers?  No, 10 to 15 employees at each 21 

session because we had other people attend, not just drivers. 22 

Q How many employees total would’ve attended each of the 23 

sessions you told us about? 24 

A Total?  I would say maybe 35, 36. 25 
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Q Other than the drivers, what employees would be there? 1 

A Sales people and the office clerks. 2 

Q How was the presentation done at the town hall meeting?  3 

I’m talking specifically about the one on July 26th, 2011.  Can 4 

you tell us how the presentation was made? 5 

A The presentation is Kevin starts and he talks about the 6 

corporation and goes through how we’re doing for the year.  He 7 

goes through the quarter and performance, just general 8 

information about the company.  Then --  9 

Q Is there a Power Point program used? 10 

A Yes. 11 

(Long pause) 12 

Q Would you look at what I’ve marked as Respondent’s Exhibit 13 

14 and tell me if you can identify that document?  14 

(Respondent Exhibit 14 marked for identification) 15 

A This is the Power Point presentation that we gave at those 16 

town hall meetings.  17 

 MR. HIGH:  We would offer Respondent’s Exhibit 14, Your 18 

Honor. 19 

 JUDGE McCARRICK:  Any objection?   20 

 MS. ALONSO:  No, but I would like to voir dire the 21 

witness? 22 

 MR. HIGH:  Your Honor, it’s already in evidence as a 23 

General Counsel exhibit.  There’s no need to voir dire on it if 24 

it’s already in evidence. 25 
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 JUDGE McCARRICK:  The whole document?   1 

 MR. HIGH:  Yes. 2 

 MR. GIANNOPOULOS:  In a different form. 3 

 MS. ALONSO:  Your Honor, I think it may be in a different 4 

form.   5 

 JUDGE McCARRICK:  In what regard?   6 

 MR. HIGH:  Mine’s larger than theirs. 7 

 JUDGE McCARRICK:  You know what exhibit number that would 8 

be for GC? 9 

 MR. GIANNOPOULOS:  One second, Your Honor. 10 

(Long pause) 11 

 MR. GIANNOPOULOS:  Yes, 136, Your Honor. 12 

 JUDGE McCARRICK:  Let me take a quick look at that. 13 

 MR. GIANNOPOULOS:  Looks like there’s some pages -- here, 14 

Your Honor, do you have it? 15 

 JUDGE McCARRICK:  I do, I do.  Go ahead, you still have 16 

the right to voir dire.  Go ahead. 17 

 MS. ALONSO:  Okay. 18 

VOIR DIRE 19 

Q BY MS. ALONSO:  Ms. Scott, did you create this Power Point 20 

presentation? 21 

A I did portions of it. 22 

Q Okay.  Did you play the Power Point presentation at each 23 

of the meetings? 24 

A Sometimes I do, sometimes I don’t, I don’t remember at 25 
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this one. 1 

Q Was this the Power Point presentation shown at both 2 

meetings on July 2011? 3 

A Yes, it would’ve been. 4 

 MS. ALONSO:  No further questions. 5 

 JUDGE McCARRICK:  Any objection?  6 

 MS. ALONSO:  No objection. 7 

 JUDGE McCARRICK:  Respondent’s 14 is received. 8 

(Respondent Exhibit 14 received into evidence) 9 

CONTINUED DIRECT EXAMINATION 10 

Q BY MR. HIGH:  Ms. Scott, you said you did speak at this 11 

meeting, did you not?  Just put that exhibit aside for a 12 

moment. 13 

A Okay. 14 

Q You said you did speak at this meeting, correct? 15 

A I did. 16 

Q Who else spoke on behalf of Western Refining? 17 

A Kevin Goode and Chris Proctor -- I didn’t remember Chris 18 

speaking, but somebody from transportation would always cover 19 

that.  It looks like Chris Proctor spoke for transportation. 20 

Q Were you present for the entire morning and afternoon 21 

session of the town hall meeting? 22 

A I should’ve been, yes. 23 

Q Do you recall if you were or not? 24 

A Yes. 25 
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Q Was the same presentation done in the morning session that 1 

was done in the afternoon? 2 

A Yes. 3 

Q Respondent’s Exhibit 14 was shown in the morning session 4 

as well as the afternoon session? 5 

A Yes. 6 

Q At anytime during this meeting, did you tell the drivers 7 

that they were going to get a pay increase? 8 

A We talked about pay increases. 9 

Q Did you tell the drivers that they were going to get a pay 10 

increase? 11 

A I told them I was evaluating their increases as working 12 

through a survey and was evaluating and would get back with 13 

them. 14 

Q Did you tell them in this town hall meeting that they were 15 

going to get a pay increase? 16 

 MS. ALONSO:  Objection, asked and answered. 17 

 JUDGE McCARRICK:  Overruled. 18 

A No. 19 

Q What do you recall telling them? 20 

A I told them that I was reviewing, benchmarking, and would 21 

be getting back with them. 22 

Q At the time that you were making the presentation at this 23 

town hall meeting, to your knowledge, has any decision been 24 

made on whether or not a pay increase in 2011 would or would 25 
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not be given? 1 

A No. 2 

Q Is that something that you would’ve known, given your 3 

position in the company? 4 

A Yes. 5 

Q Now, what -- look at Respondent’s Exhibit No. 14.  What 6 

portion of the Power Point presentation was your presentation? 7 

A Mine starts on page 20. 8 

Q Page 20? 9 

A Yes. 10 

Q Page 20 is the one entitled “Human Resources-Pam Scott.” 11 

A Yes. 12 

Q Your part goes on for how many pages? 13 

A It goes on for six pages. 14 

Q Let’s go through those.  Let’s start on page 21, your 15 

first slide, right? 16 

A Yes. 17 

Q Did you have slides up on a projector or a screen --  18 

A Yes. 19 

Q -- during the time you were speaking? 20 

A Yes. 21 

Q Did you follow these slides --  22 

A I did. 23 

Q -- in the order in which they appear in Respondent’s 24 

Exhibit 14? 25 
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A Yes. 1 

Q Let’s go to the first one, which is on page 21 of this 2 

exhibit, “Benefit Enrollments.”  What’s this one all about? 3 

A It’s talking to the employees about --  4 

 MS. ALONSO:  Objection, the document speaks for itself. 5 

 MR. HIGH:  Let me ask the question a different way. 6 

Q What did you tell the people in the July 26th town hall 7 

meeting with respect to page 21 on the Power Point 8 

presentation? 9 

A I told them that we would have a human resource 10 

representative at their terminal to help assist them. 11 

 MS. ALONSO:  Objection, the witness is reading from the 12 

slide. 13 

 JUDGE McCARRICK:  You know, with respect to that, I 14 

believe --  15 

 MS. ALONSO:  Respondent asked what she said, not what the 16 

slide shows. 17 

 JUDGE McCARRICK:  I understand, I understand.  Why don’t 18 

you turn that over, ma’am, and to the best of your recollection 19 

testify what you said.  Just put that page back.   20 

 WITNESS:  I can’t look at the page? 21 

 JUDGE McCARRICK:  No, you can’t. 22 

 WITNESS:  I can’t. 23 

 MR. HIGH:  Your Honor, what I’m asking her is what words 24 

did she speak when this slide was up on the wall.  That’s a 25 
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perfectly proper inquiry.  1 

 JUDGE McCARRICK:  I understand, but you’re using this to 2 

refresh her recollection.  3 

 MR. HIGH:  No, I’m not.  I’m --  4 

 MS. ALONSO:  Your Honor, she’s reading from the slides. 5 

 JUDGE McCARRICK:  She’s reading from them. 6 

 MR. HIGH:  Alright, then --  7 

A Okay, well --  8 

Q Excuse me, just turn it over, just close it up. 9 

A Okay. 10 

Q Did you talk about benefits enrollment in the July 26th 11 

town hall meeting? 12 

A I did. 13 

Q Tell us what you recall saying to the people about benefit 14 

enrollment? 15 

A I talked to them about getting them more assistance.  They 16 

could bring their spouses there, that we would have an HR rep 17 

to help with their employee self-service because that’s where 18 

they would enroll.  And we would more supportive of them during 19 

the open enrollment period.  20 

 JUDGE McCARRICK:  Ma’am, with respect to all of these 21 

pages, did you add anything to what was on the slide? 22 

 WITNESS:  I was reading to the slides. 23 

 JUDGE McCARRICK:  Did you ad lib or make any impromptu 24 

comments as you were going through?  Did you -- not depart from 25 
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the script, but did you add to the script? 1 

 WITNESS:  I would have. 2 

 JUDGE McCARRICK:  Alright.  Go ahead then.  3 

Q Did you, during your presentation, talk about Concur, C-o-4 

n-c-u-r? 5 

A I did. 6 

Q What is Concur? 7 

A Concur is where employees go in and get reimbursed for 8 

their expenses.  We also do our travel arrangements through 9 

Concur and our reimbursements.   10 

Q Is that a software package? 11 

A It is, it’s in our intranet where we go in to do those. 12 

Q What did you tell the assembled people on July 26th, 2011 13 

town hall meeting with respect to Concur? 14 

A I talked to them -- they had been struggling with Concur 15 

and I let them know that they no longer had to go through 16 

Concur to get reimbursed for safety glasses and boots, and that 17 

we would try to make the process more easier (sic) for them. 18 

Q Did you talk to the people at the July 26th town hall 19 

meeting about driver citations? 20 

A I did. 21 

Q What did you tell them about driver citations? 22 

A I talked to them about all drivers needing to be insured 23 

under our policies and that they could only have three 24 

citations, and after that, they possibly would not be insurable 25 
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under our auto liability policy.  And I let them know that we 1 

wouldn’t hold it against them until they had a conviction and 2 

that we would try to find them another position while they were 3 

getting their day in court, and the new position might not be 4 

at the same pay that they would normally make as a driver. 5 

Q Did you talk to them about driver pay? 6 

A I told -- I let them know that we were --  7 

Q Did you talk to them about driver pay? 8 

A Yes. 9 

Q Do you recall what you said to them? 10 

A I let them know that I was doing a market survey and that 11 

we were in the process of seeing where we are compared to the 12 

market. 13 

Q Did you talk to them about the benefits that they 14 

currently had? 15 

A I did, yes. 16 

Q Did you talk to them about the Employee Assistance Plan? 17 

A Yes. 18 

Q What did you tell the drivers with respect to this wage 19 

review that you mentioned? 20 

A That I was finishing it up and that we would be evaluating 21 

it and we would get back with them when we were through with 22 

our evaluation. 23 

Q Were you in the process of doing a wage evaluation or 24 

review? 25 
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A Yes. 1 

Q When did that process start? 2 

A It’s a long process, I think I started like the end of 3 

spring, first of summer. 4 

Q What role did you play in doing that review? 5 

A I got -- Steve was helping with it in the east, him and 6 

Colleen were working with the east, and I was working the west 7 

area trying to get information together. 8 

Q What kind of information were you trying to gather? 9 

A I was trying to see what type of compensation our 10 

competitors had for their drivers. 11 

Q Were you in charge of that process? 12 

A Yes. 13 

Q Who else did you say was working on it? 14 

A Colleen, Steve, myself --  15 

Q Excuse me, give me complete names. 16 

A Colleen Redfearn. 17 

Q Okay. 18 

A Steve Curtright, Rod Nixon and myself. 19 

Q I take it at some point you completed that review? 20 

A Yes. 21 

Q Okay. 22 

(Long pause) 23 

Q On this wage review, Ms. Scott, what did you do with the 24 

information? 25 
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A I presented it to Kevin Goode and Chris Proctor. 1 

Q Did you create some kind of a report, pulling together all 2 

the data that you found? 3 

A Yes. 4 

(Long pause) 5 

Q Look at what I have marked as Respondent’s Exhibit No. 34, 6 

Ms. Scott.  Can you tell me what that document is please? 7 

(Respondent Exhibit 34 marked for identification) 8 

A This is the report that I compiled for Kevin Goode and 9 

Chris Proctor. 10 

Q The information on here, you obtained from where? 11 

A A number of different sources.  Steve and Colleen actually 12 

tried to contact the carriers to get information from them.  I 13 

went online to company websites.  I used Rod Nixon to go into 14 

compensation books for the areas to see what information he 15 

could locate on that. 16 

 For the west drivers, I went out to the racks and talked 17 

to drivers.  I went to gas stations when drivers were fueling -18 

- un-fueling and talked with these drivers.  19 

 JUDGE McCARRICK:  These were competitors’ drivers? 20 

 WITNESS:  Yes. 21 

A I talked with those drivers about the compensation. 22 

Q Look at Respondent’s Exhibit 34.  This is the collection 23 

of all this data? 24 

A Yes. 25 
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Q This is a document you prepared? 1 

A Me and Colleen. 2 

Q Is this -- when was this document prepared? 3 

A The actual document was probably prepared sometime 4 

probably August of 2011. 5 

Q Okay. 6 

 MR. HIGH:  We would offer Respondent’s Exhibit 34, Your 7 

Honor. 8 

 JUDGE McCARRICK:  Any objection? 9 

 MS. ALONSO:  Your Honor, I’d like to voir dire about the 10 

notes.   11 

 JUDGE McCARRICK:  You may. 12 

VOIR DIRE 13 

Q BY MS. ALONSO:  Ms. Scott, you just testified that you 14 

created this document. 15 

A Yes. 16 

Q What program did you use to create this document? 17 

A I think it was Excel. 18 

Q This contains the information that you gathered while you 19 

were conducting your wage review? 20 

A No, it was gathered and then put into the document. 21 

Q So you didn’t create this along the way? 22 

A No. 23 

Q Alright.  How did you record the information that you were 24 

gathering from common carriers? 25 
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A I was writing down notes. 1 

Q Did Colleen do the same at your instruction? 2 

A I don’t know what Colleen did. 3 

 MS. ALONSO:  Your Honor, I object to this document under 4 

Rule 1006.  General Counsel’s entitled to underlying documents 5 

-- at least to --  6 

 JUDGE McCARRICK:  You’re arguing this a summary and, 7 

therefore, you’re entitled to look at the underlying documents 8 

that created it.  You’re not contending it’s inaccurate, you’re 9 

contending -- it makes no difference if it’s inaccurate.  10 

You’re contending that this is what was presented to the 11 

drivers, correct?  Respondent is representing that this is the 12 

pay raise that they planned to give to the drivers.  That’s 13 

Respondent’s --    14 

 MR. HIGH:  No, no, no. 15 

 MS. ALONSO:  I’m not sure --  16 

 MR. HIGH:  That’s not what we’re saying at all.  This is 17 

the result of the work of Ms. Scott and her staff in doing the 18 

wage review --  19 

 JUDGE McCARRICK:  Okay. 20 

 MR. HIGH:  -- prior to deciding whether there would be, 21 

and if so, how much of an increase that we gave in September of 22 

2011.   23 

 JUDGE McCARRICK:  I’m not sure what the relevance of this 24 

is. 25 
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 MR. HIGH:  They’re claiming we gave a wage increase to 1 

thwart the union activities.  We’re saying, no, this is what -- 2 

this is the way we do business.  We didn’t just wake up one 3 

morning and say let’s give everybody a wage increase with union 4 

activity going on.  We were doing this in the spring. 5 

 JUDGE McCARRICK:  This is simply to show that this is the 6 

action that was taking place? 7 

 MR. HIGH:  That’s correct, yes.  8 

 MS. ALONSO:  Your Honor, she just testified that this is 9 

her report containing all the information that she gathered in 10 

her research. 11 

 JUDGE McCARRICK:  I don’t see where the accuracy of this 12 

is an issue as far as the General Counsel is concerned.  This 13 

is simply to show that there were actions taking place. 14 

 MR. HIGH:  That’s why --  15 

 JUDGE McCARRICK:  The witness has testified that this is a 16 

document she created sometime in August of 2011 as part of the 17 

wage survey.  I don’t see where the calculations are necessary 18 

for you to see.  19 

 MS. ALONSO:  Your Honor, Respondent has argued that the 20 

wage increase was given because of the -- its wages were going 21 

to fall below competitors’, so this is material to making that 22 

determination, or at least materials for the company in making 23 

its --  24 

 JUDGE McCARRICK:  I think that’s irrelevant.  I think the 25 
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germane fact is what -- was there a wage increase?  I think 1 

that’s the germane issue.  The Respondent is contending that 2 

they studied this starting sometime, according to witness 3 

testimony, late spring/early summer.  As a result of that, this 4 

was prepared.  This is more of a timeline than anything else 5 

rather than for the accuracy of the documents.  6 

I’m going to receive Respondent’s 34.  I don’t see where the 7 

underlying information is really relevant to the issues here. 8 

(Respondent Exhibit 34 received into evidence)  9 

 MS. ALONSO:  Your Honor, we object to the extent that 10 

Respondent relies on this report to validate whatever -- the 11 

accuracy that other companies or competitors had higher wages 12 

and they would be falling below the market. 13 

 JUDGE McCARRICK:  Yeah, I don’t think that’s relevant.  14 

Frankly, I don’t think that position is relevant.  I think the 15 

issue is, did they give a wage increase and was it for purposes 16 

of thwarting the union.  The fact that there may be 17 

discrepancies, in my view, is irrelevant to the issue of the 18 

violation.  That’s why I’m receiving it. 19 

(Long pause) 20 

 JUDGE McCARRICK:  Overruled.   21 

CONTINUED DIRECT EXAMINATION 22 

Q BY MR. HIGH:  Ms. Scott, how long have you attended town 23 

hall meetings? 24 

A Well, I started in ’07 and I started -- we started them in 25 
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like ’08. 1 

Q Did you attend town hall meetings in 2008? 2 

A Yes. 3 

Q Did you attend town hall meetings in 2009? 4 

A Yes. 5 

Q Did you attend town hall meetings in 2010? 6 

A Yes. 7 

Q And 2011? 8 

A Yes. 9 

Q At which locations? 10 

A All my terminals. 11 

Q At anytime during that time period, did your pattern of 12 

attendance at town hall meetings ever change? 13 

A No. 14 

Q Did you ever attend safety meetings? 15 

A I have, yes. 16 

Q How often would you attend safety meetings? 17 

A Not very often, I try to go several times a year. 18 

Q Did your pattern of attendance at safety meetings ever 19 

change from 2008 through 2011? 20 

A No. 21 

Q Now I want to direct your attention to a meeting on August 22 

the 25th, 2011 where a pay increase was announced.   23 

A Okay. 24 

Q Did you attend that meeting? 25 
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A I did. 1 

Q Where was it held? 2 

A I had meetings across all the terminals. 3 

Q Let’s identify the terminals where you held a meeting in 4 

August of 2011 to announce changes in the pay structure. 5 

A El Paso, Albuquerque, Bloomfield, Gallup, 59th Terminal, 6 

Tucson Terminal, El Paso (sic), Safford Terminal, Riverside 7 

Terminal. 8 

Q What was the purpose of this meeting in August of 2011? 9 

A To rollout the new pay structure. 10 

Q Was this related in any way to the July town hall meeting? 11 

A We had told them that we’d get back with them.  Now we 12 

were back to them. 13 

Q Had you completed the wage review prior to this August 14 

2011 meeting? 15 

A Yes. 16 

Q Who attended -- I want to talk about the one in 17 

Albuquerque.  You attended the one in Albuquerque, correct? 18 

A Yes. 19 

Q Who attended that meeting with you? 20 

A Chris Proctor and Steve Curtright, myself and I believe 21 

Colleen was there. 22 

Q Was Kevin Goode there? 23 

A He wasn’t. 24 

Q Did you speak at this meeting? 25 
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A I did. 1 

Q Do you recall what you said? 2 

A We went through the results of the wage survey and we 3 

talked to them about how we were adjusting their pay.  For the 4 

transport drivers, we were giving them a 2% lump sum that would 5 

be paid out in the first paycheck in September.  For the tank 6 

wagon drivers, we were giving them a 3% lump sum.  And for the 7 

transport driver, we were going to collapse the wage bans to 8 

just two wage bans instead of wage bans that were tied to years 9 

of seniority.  We put in 45 for day and 49 for night.   10 

 In the west, we did across the board of 3% lump sum 11 

payout.  We adjusted some trips that were --   12 

 JUDGE McCARRICK:  That wouldn’t apply to Albuquerque, 13 

would it? 14 

 WITNESS:  Yes. 15 

 JUDGE McCARRICK:  Yes, it would? 16 

 WITNESS:  No, no, for the west. 17 

A The west, we adjusted some trips for trips that were going 18 

up the hills and taking longer.  We adjusted some trips.  I 19 

think that was it. 20 

Q Now, the pay changes you’re talking about, were they 21 

limited to Albuquerque drivers? 22 

A No. 23 

Q Where did the pay changes apply? 24 

A At all terminals. 25 
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Q All the way from where to where? 1 

A California to the four corners area, down to El Paso, Las 2 

Vegas. 3 

Q You spoke at this August 2011 meeting? 4 

A Yes. 5 

Q Do you recall if anyone else spoke? 6 

A I’m sure Steve and Chris would’ve spoke, I don’t know. 7 

Q Did you tell the drivers about your wage review? 8 

A I talked to them, yes, about the wage review. 9 

Q Did you have a Power Point presentation for this meeting?   10 

A I did. 11 

Q Did you put it up on a wall where everybody could see it? 12 

A We did. 13 

Q Did you follow the slides? 14 

A We did. 15 

Q Did you just read them or just use them as a guide? 16 

A Used them as a guide and I think there were some 17 

questions.  There’s always questions.  You have to understand, 18 

we were at ten terminals, so different terminals, there’s 19 

different questions.  Sometimes there isn’t, just depends. 20 

(Long pause) 21 

Q Ms. Scott, look at what I’ve marked for identification as 22 

Respondent’s Exhibit 35.  Look through that and tell me if you 23 

know what it is please. 24 

(Respondent Exhibit 35 marked for identification) 25 
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A This is the presentation that we did in August. 1 

Q In August of 2011? 2 

A Yes. 3 

 MR. HIGH:  We’d offer Respondent’s Exhibit 35, Your Honor. 4 

(Long pause) 5 

 JUDGE McCARRICK:  Any objection?   6 

 MS. ALONSO:  Just one -- a couple -- a few questions on 7 

voir dire. 8 

 JUDGE McCARRICK:  Go ahead. 9 

VOIR DIRE 10 

Q BY MS. ALONSO:  Ms. Scott, did you create the Power Point 11 

presentation in Respondent’s 35? 12 

A Yes. 13 

Q Did you show this at every meeting when you reviewed the 14 

wage increase? 15 

A We didn’t show all of it at every meeting because the 16 

portion with the crude drivers was only for the Bloomfield 17 

crude driver area. 18 

 MS. ALONSO:  With that understanding, Your Honor, no 19 

objection. 20 

 JUDGE McCARRICK:  Respondent’s 35 is received. 21 

(Respondent Exhibit 35 received into evidence) 22 

(Long pause) 23 

 WITNESS:  Can I take that back?  24 

 JUDGE McCARRICK:  What’s that, ma’am? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2480 

 

 WITNESS:  What she just asked me, can I take it back? 1 

 JUDGE McCARRICK:  Go ahead. 2 

 WITNESS:  We changed it because east -- this went to the 3 

east.  Then when we went to the west, we changed the west. 4 

 JUDGE McCARRICK:  I’m not sure I understand. 5 

(Speaking over each other) 6 

 WITNESS:  -- we changed to the west, right. 7 

 JUDGE McCARRICK:  So the coversheet --  8 

 WITNESS:  The coversheet --  9 

 JUDGE McCARRICK:  Hang on, ma’am.  You changed the 10 

coversheet? 11 

 WITNESS:  We changed the coversheet on page 2 where it 12 

says east.  It went to west and we did the 3% lump sum because 13 

the west was all 3%, not the 2%.  Let me see.  And then, of 14 

course, we didn’t do the crude.  Everything else was the same. 15 

 MS. ALONSO:  Your Honor, we object to the relevance of the 16 

east Power Point presentation. 17 

 JUDGE McCARRICK:  Well, I guess I’m still not clear on the 18 

concept on what presentation was made in Albuquerque.  There 19 

were changes, as you testified, but I’m not sure if those were 20 

all the changes.   21 

 WITNESS:  This was the Albuquerque’s presentation. 22 

 JUDGE McCARRICK:  Well, it wasn’t because it didn’t say 23 

east and the percentages were different. 24 

 WITNESS:  No, this was the Albuquerque’s -- the changes 25 
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were the west --  1 

 JUDGE McCARRICK:  I’m sorry, I’m sorry.   2 

 WITNESS:  The changes were the west. 3 

 JUDGE McCARRICK:  I understand. 4 

 WITNESS:  Okay. 5 

 JUDGE McCARRICK:  This was the presentation made in 6 

Albuquerque. 7 

 WITNESS:  Yes. 8 

 JUDGE McCARRICK:  We’re not concerned about west. 9 

 WITNESS:  Okay. 10 

 JUDGE McCARRICK:  Alright, I understand. 11 

 WITNESS:  Okay.   12 

 MS. ALONSO:  That also clarifies, Judge. 13 

 JUDGE McCARRICK:  Okay. 14 

 MS. ALONSO:  We were also confused. 15 

 WITNESS:  Okay. 16 

 JUDGE McCARRICK:  Very good.  I want to clarify my ruling 17 

on summaries, I don’t find Respondent’s 34 to be a summary, as 18 

that’s defined under Federal Rule 1006.  A summary is a summary 19 

of documents.  It’s lieu of other documents.  This is not a 20 

true summary in that sense.  For that additional reason, I find 21 

that --  22 

 MS. ALONSO:  Your Honor --  23 

JUDGE McCARRICK:  -- Respondent’s 34 should be received. 24 

MS. ALONSO:  Your Honor, just for the record, the General 25 
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Counsel’s position is that rule summaries applies to data.  Ms. 1 

Scott has testified that she took notes, recording her 2 

conversations underlying the wage increase, and she recorded 3 

that data into this document, which is Respondent’s 34. 4 

 JUDGE McCARRICK:  My ruling stands. 5 

CONTINUED DIRECT EXAMINATION 6 

Q BY MR. HIGH:  Ms. Scott, have you participated in -- let 7 

me withdraw that.  When did you start to work at Western 8 

Refining Wholesale?   9 

A November of 2007. 10 

Q Prior to August of 2011, have you participated in other 11 

wage reviews and announcements of changes in compensation? 12 

A Yes. 13 

(Long pause) 14 

Q Do you recall whether or not you participated in any 15 

announcement of pay changes in the year 2008? 16 

A Yes. 17 

Q Do you recall whether you used a Power Point presentation? 18 

A Yes. 19 

Q Did you speak at that announcement? 20 

A Yes. 21 

Q Do you recall anything from that meeting? 22 

A During that timeframe, we had all of the acquisitions that 23 

were under all kinds of different pay structures.  So we were 24 

collapsing all of the acquisitions under one pay structure.  We 25 
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were trying to have a standardized pay. 1 

Q Did you use a Power Point presentation? 2 

A We did. 3 

Q Let me show what I’ve marked as Respondent’s Exhibit 29.  4 

Can you identify that document? 5 

(Respondent Exhibit 29 marked for identification) 6 

A This is the presentation we did. 7 

Q Is that the Power Point presentation used in September 8 

2008 to announce wage changes? 9 

A Yes. 10 

 MR. HIGH:  We’ll offer Respondent’s Exhibit 29, Your 11 

Honor. 12 

(Long pause) 13 

JUDGE McCARRICK:  Any objection?    14 

MS. ALONSO:  Relevance. 15 

JUDGE McCARRICK:  I’m having a hard time understanding it.  16 

I can’t comment on its relevance because I’m not sure where -- 17 

I don’t understand that document and I don’t understand how it 18 

reflects a change.  It states, for example, on page 2, Western 19 

Refining Wholesale driver, tank wagon and finished product, 20 

tanker and then wages, or I assume that’s wages, $44,000 and 21 

$64,000.  I don’t know if that reflects a change.    22 

 MR. HIGH:  I will go through the document if it’s 23 

admitted. 24 

JUDGE McCARRICK: I’m not going to admit it until --  25 
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MR. HIGH:  Okay. 1 

JUDGE McCARRICK:  I have a problem with relevance because 2 

I don’t know that it shows me that there was actually a change 3 

made.  It may, I just don’t understand it.   4 

MS. ALONSO:  Your Honor, we also object to it as hearsay 5 

and there being a lack of foundation and lack of personal 6 

knowledge from the witness, particularly page 2 that contains 7 

the wages of other -- of competition of community. 8 

 JUDGE McCARRICK:  To me, it’s a foundational problem at 9 

this point, and I just don’t understand the document. 10 

 MR. HIGH:  Alright.  11 

Q BY MR. HIGH:  Ms. Scott, look at what’s been marked as 12 

Respondent’s Exhibit 29.  13 

A Okay.   14 

Q Can you tell us what is reflected on page 2 of this 15 

document? 16 

A This is a result of the market analysis that I did for the 17 

east division. 18 

Q Let’s go to the first entry, Western Refining Wholesale 19 

drive, tank driver, finished product.  What are those numbers, 20 

$44,000 and $64,000?   21 

A Those were the average wages of our drivers. 22 

Q Below that where it says, “Competition in Community,” what 23 

is that information? 24 

A These are the average wages of our competitors in the 25 
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community. 1 

Q This is the information being given to the drivers in 2 

2008? 3 

A Yes. 4 

Q Let’s go to the next page marked page 3 entitled, “Pay 5 

Standardization.”   6 

A Okay. 7 

Q What does this show? 8 

A This shows how we were going to pay all the drivers in the 9 

east going forward. 10 

Q The first bullet point on shift differential shows what? 11 

A This shows that to get a shift differential, you have to 12 

work between these timeframes. 13 

Q Do you recall whether or not that was a change from the 14 

prior year? 15 

A It would be a change for some of the acquisitions. 16 

Q Alright.  What’s the second bullet point on backhaul pay? 17 

A We would be paying $35 backhaul pay. 18 

Q Was that a change from what was in effect prior to 2008? 19 

A For some of the acquisitions, it would be.  20 

 JUDGE McCARRICK:  When does it change?  First of all, how 21 

is it a change in shift differential pay? 22 

 WITNESS:  Some might’ve had shifts starting at 5:00 in the 23 

morning, 5:00 to 5:00; 4:00 to 4:00.  So we were standardizing 24 

everywhere that to get shift differential, this is what you 25 
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need to be working. 1 

 JUDGE McCARRICK:  How about the backhaul pay?  How is that 2 

different? 3 

 WITNESS:  Same thing, some -- and I don’t recall, but some 4 

of the terminals might’ve been paying $25 or $20 for back (sic) 5 

pay or $40 for back (sic) pay.  So we were standardizing it so 6 

all of the terminals, all the drivers were getting paid the 7 

same.  So at the terminal at the rack is not, “Hey, I’m getting 8 

$50 for this;” and “Well, I’m getting $30 for this pay.” 9 

Q Is that true for the yellow bullet points on page 3? 10 

A Yes. 11 

Q Look at page 4, entitled, Driver Zone Pay. 12 

A Okay. 13 

Q Is that a change from what was in effect prior to 2008? 14 

A For most of the terminals, yes. 15 

 JUDGE McCARRICK:  Was there an increase or a decrease? 16 

 WITNESS:  It could be both.  We had increase of, I think, 17 

8.5 down to 1.45.  18 

Q What does that mean?  I don’t understand the --  19 

A We were trying to collapse all of the different pay down 20 

to one, some of the terminals had much higher pay and some had 21 

lower pay, so we tried to bring them all together and not have 22 

too big of a hit for anybody.  We were trying to standardize it 23 

and -- it was very difficult to try to get something in line so 24 

that everybody was equal and some didn’t get a huge hit and 25 
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some didn’t get a huge increase. 1 

A Reflecting on page under Driver Zone Pay, was that an 2 

increase in what the drivers would receive prior to 2008? 3 

Q Okay. 4 

A And it went from a 1.45 to I think an 8.25, or something. 5 

Q You’re talking about --  6 

A Percentage. 7 

Q Excuse me, let me finish.  You’re talking about a 1.-8 

something percent wage increase up to an 8.-something wage 9 

increase? 10 

A In those ballparks. 11 

Q Okay.  Now, page 5, entitled Driver Mileage Pay, is that a 12 

change from what was in effect prior to 2008?  13 

A For some of the terminals, that would’ve been a change. 14 

Q This is based upon years of service. 15 

A Correct, and day and night driver. 16 

 JUDGE McCARRICK:  Did any of the terminals receive a 17 

decrease as a result of this? 18 

 WITNESS:  No. 19 

Q So everyone would have received an increase in driver 20 

mileage pay -- no, let me withdraw that.  At least 2008, no one 21 

suffered a reduction in mileage pay? 22 

A No. 23 

Q And some people would’ve got an increase? 24 

A Right. 25 
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Q Do you know what the split is or the breakdown? 1 

A It’s been too long, I don’t remember. 2 

Q Alright. 3 

A We just took a lot of care trying to level it out and make 4 

it fair and not make people unhappy. 5 

Q Alright.  Page 6, entitled, Transport Driver Hourly Rate 6 

of Pay, is that a change from what was in effect prior to 2008? 7 

A Yes. 8 

Q How’d it change? 9 

A In 2008 -- and we’re talking hourly pay for drivers.  So, 10 

an hourly pay would be for a driver who’s not running zones, 11 

but maybe vacation, PTO, wait time, so they have an hourly 12 

rate.  In the past, they were pretty lazy about it and they 13 

would take --  14 

 MS. ALONSO:  Objection, nonresponsive.   15 

 JUDGE McCARRICK:  Overruled.  Go ahead. 16 

A They would take their -- they would take 20/80 hours for 17 

the year.  We know drivers don’t work 40 hours a week, so 18 

they’d take 20/80 hours and divide it by their earnings to get 19 

their hourly rate and that wasn’t correct.  So I started taking 20 

their true hours worked from their hours to get a true hourly 21 

rate for them.  22 

Q What is this hourly rate shown on page 6 used for? 23 

A This is to let the drivers know going forward a new hourly 24 

rate is going to be based on what your true hourly rate is, not 25 
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just 20/80 hours. 1 

Q But what do you use an hourly rate for for a driver? 2 

A Vacation, PTO, bereavement, wait time, anything where they 3 

go outside of their hourly rate. 4 

Q Page 7, entitled, Tank Wagon Hourly Pay --  5 

A Okay. 6 

Q -- what does that page show? 7 

A My tank wagon drivers were already punching clocks and 8 

they were already on hourly rate.  This is showing that if 9 

you’re a Class A and your years of service are this, this would 10 

be your hourly rate.  But -- yeah, a Class A,  you’ll get an 11 

increase if you get your Class A from a Class B.  We were 12 

encouraging those drivers to go get your Class A, and if you 13 

get your Class A, because you’re more valuable to us, then 14 

we’ll give you a bump. 15 

Q What’s a tank wagon driver? 16 

A A tank wagon driver is a driver who runs a truck that 17 

holds 6,500.  Typically, they do like a whole bunch of small 18 

deliveries like 100 gallons here, 200 there, where transport 19 

does more like several hundred, like 600 or 700. 20 

Q It’s still a finished product driver? 21 

A Yes. 22 

Q Okay. 23 

 JUDGE McCARRICK:  I’m not quite clear.  Class B has that 24 

endorsement, shows a range of pay.  And Class A shows a 25 
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different range of pay. 1 

 WITNESS:  Right. 2 

 JUDGE McCARRICK:  Within each category, for example, do 3 

Class Bs reflect a pay increase from what they had been making? 4 

 WITNESS:  We did a little bump, it seems like, for some of 5 

the Class Bs. 6 

 JUDGE McCARRICK:  No, I’m talking about as of 2008, did 7 

those numbers, as of 2008 --  8 

 WITNESS:  Right. 9 

 JUDGE McCARRICK:  -- represent a pay increase? 10 

 WITNESS:  Yes. 11 

 JUDGE McCARRICK:  In 2008, going forward from the day of 12 

this presentation? 13 

 WITNESS:  I’m not sure what you’re saying. 14 

 JUDGE McCARRICK:  If you look at the hourly rates under 15 

Class B --  16 

 WITNESS:  Alright, Class B. 17 

 JUDGE McCARRICK:  -- those numbers, do they reflect a pay 18 

increase in 2008? 19 

 WITNESS:  I don’t remember. 20 

 JUDGE McCARRICK:  What about Class A?  Is that a --  21 

 WITNESS:  Yes, Class A, we said -- you know, if you’re 22 

Class B --  23 

 JUDGE McCARRICK:  No, no, I’m not talking about --  24 

 WITNESS:  I don’t remember, I don’t remember what we did -25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2491 

 

- I don’t remember. 1 

 JUDGE McCARRICK:  I’m just saying the numbers themselves, 2 

do the Class As, those numbers there, do those numbers per se 3 

in 2008 reflect a pay increase? 4 

 WITNESS:  I don’t recall. 5 

 JUDGE McCARRICK:  Okay. 6 

Q BY MR. HIGH:  Next page, page 8, what does that show? 7 

A This is a summary of Western Refining benefits. 8 

Q Alright.  Page 9, what’s that? 9 

A This was a rollout of our 2009 bonus plan. 10 

 JUDGE McCARRICK:  Was that new? 11 

 WITNESS:  I think there was some changes on it. 12 

 JUDGE McCARRICK:  In what regard? 13 

 WITNESS:  I don’t recall. 14 

 JUDGE McCARRICK:  What about with respect to benefits on 15 

page 8?  Were there any increases in benefits on page 8?  16 

 WITNESS:  This was rolled out in September, so when this 17 

was rolled out, we normally do changes in our benefits.  Open 18 

enrollment, November/December, this was rolled out in 19 

September, so this would’ve been what benefits were in place at 20 

that time.  Now, in November/December during open enrollment, 21 

there might’ve been some changes, but these were not --  22 

 JUDGE McCARRICK:  These do not reflect a change? 23 

 WITNESS:  Right. 24 

Q Page 9, do you recall whether or not that is a change from 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2492 

 

the bonus plan in effect prior to 2008? 1 

A 2008, I don’t recall. 2 

(Long pause) 3 

 MR. HIGH:  Your Honor, we would offer -- I move that this 4 

-- I think I’ve offered 29.  Has this been received into 5 

evidence?  I think it was, but I’m not sure. 6 

 JUDGE McCARRICK:  No, not yet. 7 

 MR. HIGH:  Okay. 8 

 JUDGE McCARRICK:  Any objections? 9 

 MS. ALONSO:  Same objections as before, Your Honor. 10 

 JUDGE McCARRICK:  State them again. 11 

 MS. ALONSO:  So we objected to the relevance of the 12 

document, and it also being hearsay. 13 

 JUDGE McCARRICK:  Well, I’ll receive it for the purpose of 14 

showing that Respondent made some changes to the extent that 15 

the testimony is consistent with the document showing that 16 

there were changes because, again, from page 10 on, there’s no 17 

discussion about whether those are changes, so I’m not going to 18 

consider that at all.  I’ll consider the document consistent 19 

with the witness testimony concerning whatever changes there 20 

may’ve been made to compensation, only with respect to that.  21 

With that caveat, 29 is received. 22 

(Respondent Exhibit 29 received into evidence) 23 

(Long pause) 24 

Q Now, Ms. Scott, after 2008 and prior to September of 2011, 25 
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were there any other changes in drivers’ pay?  1 

A Yes. 2 

Q When were those changes made? 3 

A In April of 2010, we changes the bonus program for the 4 

drivers and we also did a lump sum pay for the drivers of 3%. 5 

Q Did you put out an announcement about that? 6 

A Yes. 7 

(Long pause) 8 

Q Look at what I’ve marked for identification as 9 

Respondent’s Exhibit 32, and tell me if you can identify that 10 

for me please, ma’am. 11 

(Respondent Exhibit 32 marked for identification) 12 

A This is a memo that I put together and put out to the 13 

drivers. 14 

Q Is this concerning the increase you just mentioned? 15 

A Yes. 16 

 MR. HIGH:  We’d offer Respondent’s Exhibit 32, Your Honor. 17 

 JUDGE McCARRICK:  Any objection? 18 

 MS. ALONSO:  No objection. 19 

 JUDGE McCARRICK:  32 is received. 20 

(Respondent Exhibit 32 received into evidence) 21 

Q Ms. Scott, I want to talk to you a little bit about Leroy 22 

Regensberg.  Do you recall -- do you know that person? 23 

A Yes. 24 

Q Were you involved at all in the events concerning his 25 
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resignation? 1 

A Yes. 2 

Q What was your involvement? 3 

A Steve Townsend called me and let me know he had resigned 4 

and given a two-week notice. 5 

Q What did you do with that information? 6 

A I called Steve Curtright to talk to him about the two-week 7 

notice. 8 

Q Did he -- was he allowed to continue working after giving 9 

his resignation? 10 

A No, we decided to accept his resignation and pay him for 11 

the two weeks. 12 

Q Why did you do that? 13 

A Because Leroy had -- a few months earlier, he had been 14 

talking to our customers and badmouthing the company to the 15 

customers.  The customers called --  16 

 MS. ALONSO:  Objection, hearsay. 17 

 MR. HIGH:  Your Honor, we made a decision here to do 18 

something.  I’m just trying to establish why we did what we 19 

did.  They’re claiming it’s because of union activity and we’re 20 

saying it’s not, it’s for some other reason. 21 

 MS. ALONSO:  In addition to a hearsay objection, I object 22 

to the lack of foundation. 23 

 JUDGE McCARRICK:  I can’t tell if it’s hearsay or not at 24 

this point because there has been no foundation laid.  Let’s 25 
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lay  foundation. 1 

Q Ms. Scott, were you involved in the decision to go ahead 2 

and accept Mr. Regensberg’s resignation and now allow him to 3 

work another two weeks?  4 

A Yes. 5 

Q Who else was involved in that decision? 6 

A Steve Curtright and David Townsend. 7 

Q For what reason did you decide to do that? 8 

A Because of his past history with the company. 9 

Q Did that past history with the company have anything at 10 

all to with any alleged union activity? 11 

A No. 12 

Q What did it have to do with? 13 

A It had to do with some information that he had shared with 14 

one of our customers. 15 

 JUDGE McCARRICK:  He, meaning Mr. Regensberg? 16 

 WITNESS:  Regensberg. 17 

Q Were you involved in determining that he had shared some 18 

information with a customer he should not have shared? 19 

A Yes. 20 

Q What was your involvement in that incident? 21 

A He called me to talk to me about it? 22 

Q Who’s he? 23 

 JUDGE McCARRICK:  Regensberg did? 24 

 WITNESS:  Yes. 25 

249
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Q Who’s he? 1 

 JUDGE McCARRICK:  Mr. Regensberg. 2 

A Right. 3 

Q What did Mr. Regensberg -- why did he call you? 4 

A Because pretty much he didn’t want to get hung out to dry.  5 

He was just saying what --  6 

 JUDGE McCARRICK:  Let’s get some foundation. 7 

 WITNESS:  Okay. 8 

 JUDGE McCARRICK:  When did he call you, ma’am? 9 

 WITNESS:  It would’ve been probably the first part of 10 

2011. 11 

Q In terms of the time he resigned, how soon before the 12 

resignation was this telephone call from Mr. Regensberg?  13 

A Several months. 14 

Q Mr. Regensberg is the one that initiated the call to you? 15 

A Yes. 16 

Q It was a telephone call? 17 

A Yes. 18 

Q So it would’ve been in what --  19 

 MS. ALONSO:  Objection, leading. 20 

 JUDGE McCARRICK:  Overruled. 21 

Q You said several months, so we’re talking about -- if he 22 

resigned in July --  23 

A Maybe April. 24 

Q Okay. 25 
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A March/April. 1 

Q Alright.  How long did this conversation last? 2 

A Not very long. 3 

Q Anyone else on it? 4 

A No, five minutes. 5 

Q Tell me as best you recall the words Mr. Regensberg spoke 6 

to you. 7 

 MS. ALONSO:  Objection, hearsay. 8 

 JUDGE McCARRICK:  Overruled.  Go ahead. 9 

A He had been --  10 

 JUDGE McCARRICK:  What did he say, ma’am?  I just want to 11 

hear what he said. 12 

A He said, “I was loading fuel at Safeway in Flagstaff and I 13 

was just telling them about water being in the fuel and our 14 

trucks having issues with water in fuel.  Now they’re trying to 15 

hang me out to dry or make a big issue of this.  I was just 16 

telling the truth and I shouldn’t get in trouble for telling 17 

the truth.”  It was like that. 18 

Q Do you have any idea as to what prompted Mr. Regensberg to 19 

call you? 20 

 MS. ALONSO:  Objection, calls for speculation. 21 

 JUDGE McCARRICK:  Overruled.  It calls for a Yes or No 22 

answer, ma’am, if you know. 23 

A I don’t know. 24 

Q Were you in the process of doing an investigation of this 25 
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incident with a customer? 1 

A I was involved, yes. 2 

Q Was it an ongoing investigation? 3 

 MS. ALONSO:  Objection, leading. 4 

 JUDGE McCARRICK:  Overruled.  It’s preliminary. 5 

A Yes. 6 

Q Was the investigation ever concluded? 7 

A Yes. 8 

Q What did you determine Mr. Regensberg had done that you 9 

found objectionable?   10 

A Talking poorly about the company to our customers. 11 

Q Do you know what information he was saying to the customer 12 

that you said was bad? 13 

A He was telling the customer that we had poor product. 14 

 JUDGE McCARRICK:  Was Mr. Regensberg ever disciplined? 15 

 WITNESS:  No. 16 

Q Was he disciplined as a result of this incident? 17 

A I don’t believe so, no. 18 

Q Okay.  Any other reason that the decision maker decided to 19 

accept his resignation instead of letting him continue working? 20 

A Yes. 21 

Q What other reasons? 22 

A Prior to being a driver, he worked as a dispatcher and he 23 

was really, really unhappy with our centralized dispatching. 24 

 MS. ALONSO:  Objection, lack of foundation. 25 
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 JUDGE McCARRICK:  Sustained.   1 

A He was unhappy --    2 

 JUDGE McCARRICK:  Ma’am, the objection was sustained. 3 

 WITNESS:  I’m sorry. 4 

 MR. HIGH:  Your Honor, I --  5 

 JUDGE McCARRICK:  Whether this is hearsay or not, I have 6 

to have foundation as to what is the basis of the witness’ 7 

knowledge.  8 

 MS. ALONSO:  Also, Your Honor, if we get a timeframe as to 9 

when he was a dispatcher.  10 

Q Ms. Scott, is there any reason other than this customer 11 

issue that caused you to say or decide that we’re going to 12 

accept his resignation now? 13 

A Yes. 14 

Q What was another factor that led you to reach that? 15 

A Steve Curtright and I talked and Steve said he’s never --  16 

 MS. ALONSO:  Objectin, hearsay. 17 

 JUDGE McCARRICK:  Sustained. 18 

Q Just tell me what other reason there was other than this 19 

customer thing that made you say, okay, we should accept his 20 

resignation now? 21 

A He was --  22 

Q What was his conduct? 23 

A He was unhappy with dispatch. 24 

Q Do you know when he worked as a dispatcher? 25 
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A No. 1 

Q Do you know -- were you involved in any incidents where 2 

you learned he was unhappy? 3 

A Yes. 4 

Q What kind of incident were you involved in with Mr. 5 

Regensberg where you learned he was unhappy? 6 

A From Steve Curtright. 7 

Q Did you ever discipline Mr. Regensberg? 8 

A I don’t recall ever disciplining him. 9 

Q Any other reasons that led you to decide to accept his 10 

resignation early? 11 

A No. 12 

Q Has the company, to your knowledge, ever accepted the 13 

resignation of other people and paid them and let them go? 14 

A Yes. 15 

Q Did the company pay Mr. Regensberg instead of letting him 16 

work for that two weeks? 17 

A Yes. 18 

 JUDGE McCARRICK:  I’m sorry, ma’am? 19 

 WITNESS:  Yes. 20 

(Long pause) 21 

 JUDGE McCARRICK:  Mr. High, how much more have you got 22 

with the witness?  Is it more than 15 or 20 minutes?  23 

 MR. HIGH:  Yes, Your Honor. 24 

 JUDGE McCARRICK:  Go ahead.  We’ll break for lunch at the 25 
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regular time. 1 

 MR. HIGH:  No, I probably have another maybe 30 minutes. 2 

 JUDGE McCARRICK:  Go ahead and continue your examination. 3 

(Long pause) 4 

Q Ms. Scott, did I ask you to go through company records and 5 

pull out and identify other people where the company had 6 

accepted their resignation and paid them for the two-week 7 

period? 8 

A Yes. 9 

Q Did you do that? 10 

A Yes. 11 

(Long pause) 12 

Q Look at what I’ve marked as Respondent’s Exhibit 44.  Do 13 

you have that in front of you?   14 

(Respondent Exhibit 44 marked for identification) 15 

A I do. 16 

Q Can you tell me what the first page of that document is 17 

please? 18 

A This is a termination authorization for Brent Kaull. 19 

Q Is that your signature on this one? 20 

A It is. 21 

Q So you were involved in this one? 22 

A Yes. 23 

Q What does this first page show? 24 

A It shows that he resigned voluntary for a career pursuit. 25 
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Q Can we tell from this document if he was paid for the two 1 

weeks? 2 

A Yes. 3 

Q How’s that? 4 

A Because the following document shows his resignation date, 5 

his last day being November 30th, and this date is 11/18. 6 

Q So he resigned, the company accepted the resignation and 7 

then paid him for the two weeks? 8 

A Correct. 9 

 JUDGE McCARRICK:  Where is it reflecting he was paid for 10 

the two weeks between the 18th and the 30th?   11 

 WITNESS:  If you look on the second page, page 2, he gave 12 

us an effective date to work through November 30th. 13 

 JUDGE McCARRICK:  Right. 14 

 WITNESS:  We said, “We’re going to accept your resignation 15 

now and 11/18 is your last day.” 16 

 JUDGE McCARRICK:  I understand.  Where does it show he was 17 

paid between the 18th and the 30th? 18 

(Long pause) 19 

 WITNESS:  It does not say that he was paid. 20 

Q Do you know whether or not he was paid for the two-week 21 

period? 22 

A Yes.  Whenever I accept a resignation and let them go 23 

early, I pay them --  24 

 MS. ALONSO:  Objection, nonresponsive. 25 
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 JUDGE McCARRICK:  Overruled. 1 

Q You know for a fact then that Brent Kaull was paid for the 2 

two-weeks --  3 

 MS. ALONSO:  Objection, leading.  4 

 MR. HIGH:  Don’t interrupt me.  If she has an objection, 5 

Your Honor, she make it --  6 

 JUDGE McCARRICK:  Wait until the question is finished.  7 

That’s proper form. 8 

 MR. HIGH:  I don’t know what my question was now.    9 

 JUDGE McCARRICK:  You asked if she had personal knowledge. 10 

 MR. HIGH:  Yes. 11 

Q Do you have personal knowledge of whether or not Brent 12 

Kaull was paid or not paid in lieu of working the two weeks? 13 

A Yes. 14 

Q Was he or was he not paid for that two-week period? 15 

A Yes. 16 

Q He was not allowed to work? 17 

A Correct. 18 

Q What about page 3 with the individual by the name of Aaron 19 

Williamson?  I don’t see your signature on this one.  Do you 20 

have any personal knowledge of this one? 21 

A I don’t. 22 

Q Alright.  Does this page 3 indicate whether or not this 23 

individual was or was not paid? 24 

A It doesn’t. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2504 

 

Q What is the information at the very bottom?  Can you tell 1 

what that is? 2 

A Okay, we paid him out his current hours, his vacation, his 3 

PTO, and yes, we did -- in lieu of the notice, we paid him 80 4 

hours, two weeks. 5 

Q So on page 3 down at the very bottom --  6 

A Yes. 7 

Q -- it -- what does the entry of 80 hours mean in pay in 8 

lieu of notice? 9 

A That means we paid him for the two weeks. 10 

Q Okay.  If we go to the next, page 4, can you -- this is 11 

for James Wilt, W-i-l-t. 12 

A Yes. 13 

Q Were you personally involved with this one? 14 

A I was. 15 

Q So you have personal knowledge of Mr. Wilt? 16 

A Yes. 17 

Q Do you know whether or not he was or was not paid in lieu 18 

of being allowed to work for a couple more weeks? 19 

A He was paid through a couple of weeks. 20 

Q Your signature does appear on page 4, doesn’t it? 21 

A Right. 22 

Q Okay.  Now, page 5, Carlos Padilla, do you know whether or 23 

not he was paid in lieu of being allowed to work? 24 

A Yes, he was. 25 
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Q How do you know that? 1 

A Because his last day for his resignation was March 2nd and 2 

we finished this on 2/24. 3 

Q Do you have personal knowledge of this one? 4 

A Yes. 5 

Q You were personally involved in it? 6 

A Yes, I talked with Cathy. 7 

Q Okay.  The pages in Respondent’s Exhibit 44 show the 8 

termination of individuals of whether they were or were not 9 

paid? 10 

A Yes. 11 

 MR. HIGH:  We’d offer Respondent’s Exhibit 44, Your Honor. 12 

 JUDGE McCARRICK:  Any objection? 13 

 MS. ALONSO:  Your Honor, I object to page 1 and 2 as being 14 

irrelevant. 15 

 JUDGE McCARRICK:  I don’t find that -- I’ll accept the 16 

witness testimony, but the documents don’t show that there was 17 

indeed payment beyond that period of time.  I think 3 reflects 18 

it; 4 does not reflect the person being paid, nor is 5.  The 19 

only page I’m going to receive is page 3. 20 

 MR. HIGH:  I’m sorry? 21 

 JUDGE McCARRICK:  I’m only receiving page 3.  The other 22 

documents don’t reflect payment in lieu of notice. 23 

 MR. HIGH:  But the witness testified --  24 

 JUDGE McCARRICK:  I’ll take her testimony, the documents 25 
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don’t say anything.  I’ll take the witness testimony, but not 1 

the documents.  I’ll receive page 3. 2 

(Respondent Exhibit 44, page 3 only, received into evidence) 3 

 JUDGE McCARRICK:  I think we’re going to put the rest of 4 

the pages in the rejected exhibits file.  Only 3 will come in.  5 

1, 2, 4 and 5 are rejected exhibits. 6 

MR. HIGH:  Your Honor, if I could, before putting them in 7 

the rejected exhibit file, if I could ask the witness a couple 8 

-- if I may? 9 

 JUDGE McCARRICK:  I’ll tell you what, we’ll do that and 10 

then we’ll break for lunch. 11 

 MR. HIGH:  Okay. 12 

Q Ms. Scott, look at Respondent’s Exhibit 44. 13 

A Okay. 14 

Q Is each page in this exhibit, which now total six pages, 15 

are these documents in the company records? 16 

A Yes. 17 

Q And this shows the employment transaction with respect to 18 

people who are employees of the company? 19 

A Yes. 20 

Q You are familiar with those documents, are you not? 21 

A Yes. 22 

Q Each of the documents in Respondent’s Exhibit 44 is kept 23 

in the normal course of business? 24 

A Yes. 25 
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Q They reflect what occurred on or about the time that’s 1 

indicated on the documents? 2 

A Yes. 3 

 MR. HIGH:  Again, Your Honor, we would offer all of 4 

Respondent’s Exhibit 44. 5 

 JUDGE McCARRICK:  My ruling is the same.  The documents 6 

are certainly business records, but they don’t establish in and 7 

of themselves that person was paid in lieu of notice, other 8 

than page 3. 9 

 MR. HIGH:  It goes to argument of weight and not 10 

admissibility. 11 

 JUDGE McCARRICK:  In my view, it goes to relevance.  The 12 

documents are not relevant because they don’t show what you 13 

proffered them for.  I’ll take the witness’ testimony, but not 14 

the documents. 15 

 MR. HIGH:  We ask it be put in the rejected exhibit file. 16 

 JUDGE McCARRICK:  Okay.  Pages 1, 2, 4, 5 -- is it six 17 

pages or five pages? 18 

 MR. HIGH:  Six. 19 

 JUDGE McCARRICK:  Okay.  Everything but page 3 goes into 20 

the rejected exhibits file.   21 

 Alright, with that, let’s take a break for lunch, be back 22 

on the record at 20 after 1:00.     23 

(Off record) 24 

 JUDGE McCARRICK:  Back on the record.  Mr. High, whenever 25 
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you’re ready. 1 

 MR. HIGH:  I’m ready, Your Honor.  Thank you very much. 2 

 JUDGE McCARRICK:  Go ahead. 3 

Q Ms. Scott, you -- I want to ask you some questions about 4 

the warning given to Obie Frazier concerning the use of a copy 5 

machine.  You’re familiar with that incident, correct? 6 

A I am. 7 

Q Were you involved in the discipline of Mr. Frazier for 8 

that? 9 

A Yes. 10 

Q What was Mr. Frazier’s discipline for? 11 

A Misuse of company equipment and theft. 12 

Q Does the company have a policy on misuse of equipment? 13 

A Yes. 14 

Q Will you tell us where it is? 15 

A It’s in the code of conduct. 16 

Q Is that in General Counsel Exhibit 6? 17 

(Long pause) 18 

A Yes. 19 

Q Do you have a page number?  Can you look in there and find 20 

the policy that indicates Mr. Frazier violated it? 21 

(Long pause) 22 

 JUDGE McCARRICK:  Is that the code of employee relations, 23 

ma’am? 24 

 WITNESS:  It’s on page 68 and it -- do you have it? 25 
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 JUDGE McCARRICK:  Yes, Six Standards of Conduct? 1 

 WITNESS:  Yes, no. 3.  2 

 JUDGE McCARRICK:  Page 68, alright. 3 

Q To your knowledge, has the company ever disciplined anyone 4 

else for misuse of company equipment? 5 

A Yes. 6 

Q Did I ask you to look through and see if you could 7 

identify any employee who’d been disciplined for misuse of 8 

company property? 9 

A Yes. 10 

Q Did you do that? 11 

A Yes. 12 

Q Did you find any? 13 

A Yes. 14 

Q Do you remember the employee’s name? 15 

A I don’t recall the name. 16 

Q Do you remember the conduct involved? 17 

A Yes. 18 

Q What? 19 

A He was using a company computer to look at porn.   20 

(Long pause) 21 

Q Ms. Scott, look at what I’ve marked as Respondent’s 22 

Exhibit 45.  Can you identify that document for me please? 23 

(Respondent Exhibit 45 marked for identification) 24 

A This is a disciplinary action record for Jesse Leath on 25 
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8/18/09. 1 

Q Is that disciplinary form used by the company? 2 

A Yes. 3 

Q Is this part of the disciplinary record maintained by the 4 

human resources department? 5 

A Yes. 6 

Q Does it show the person and the date and the reason that 7 

this individual was disciplined? 8 

A Yes. 9 

 MR. HIGH:  We’ll offer Respondent’s Exhibit 45, Your 10 

Honor. 11 

 JUDGE McCARRICK:  Any objections? 12 

 MS. ALONSO:  No objection, Your Honor. 13 

 JUDGE McCARRICK:  45 is received. 14 

(Respondent Exhibit 45 received into evidence) 15 

(Long pause) 16 

Q I want to go back --  17 

 JUDGE McCARRICK:  Just --  18 

MR. HIGH:  I’m sorry. 19 

JUDGE McCARRICK:  Go ahead. 20 

Q Now I want to back to the safety rollout meeting where you 21 

told us earlier that Mr. Obie Frazier didn’t come in when he 22 

was supposed to.  To your knowledge, has any other employee 23 

been disciplined for failure to attend a mandatory meeting? 24 

A Yes. 25 
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Q Did I ask you to go through your records and find and 1 

identify other employees who had been disciplined for that 2 

reason? 3 

A Yes. 4 

Q Did you do so? 5 

A I did. 6 

(Long pause) 7 

Q Ms. Scott, look at what I have marked for identification 8 

as Respondent’s Exhibit No. 46.  Take a minute and look at that 9 

please. 10 

(Respondent Exhibit 46 marked for identification) 11 

A Okay. 12 

Q Let’s start with page 1.  What is page 1? 13 

A This is a disciplinary action record for Jesse Leath on 14 

9/23/09. 15 

Q Does page 1 of Respondent’s Exhibit 46 show the name of 16 

the employee, the date and the reason he was disciplined? 17 

A Yes. 18 

Q Go to page 2, can you tell me what that is please? 19 

A This is a disciplinary action record for Thomas Thompson 20 

on 11/22/11. 21 

Q Does that show the employee’s name, the date and the 22 

reason he was disciplined? 23 

A Yes. 24 

Q Are both of these pages records kept by the company in the 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2512 

 

course of keeping disciplinary records of its employees? 1 

A Yes.  2 

 MR. HIGH:  We’d offer Respondent’s Exhibit 46, Your Honor. 3 

 JUDGE McCARRICK:  Any objection? 4 

 MS. ALONSO:  Yes, Your Honor, I object to page 2 of the 5 

document.  This discipline was not given for refusal to attend 6 

a meeting, so I don’t see the relevance of it. 7 

 JUDGE McCARRICK:  What’s the relevance of page 2, sir?  It 8 

doesn’t appear to be similar in nature to failure to attend a 9 

meeting. 10 

 MR. HIGH:  Which one? 11 

 JUDGE McCARRICK:  Page 2.  It’s refusal to take 12 

reassignment of truck. 13 

 MR. HIGH:  It’s insubordination, that’s exactly what 14 

General Counsel Exhibit 23 says for Obie Frazier. 15 

 JUDGE McCARRICK:  I find the conduct totally different.  16 

I’ll accept page 1, I’ll reject page 2, put page 2 in the 17 

rejected exhibit file. 18 

(Respondent Exhibit 46, page 1, received into evidence)   19 

Q Now, I want to ask you a few questions about the 20 

suspension of Kevin Taddy, Ms. Scott.  You were involved in 21 

that incident, were you not? 22 

A Yes. 23 

Q Would you tell us what conduct -- or what policy Western 24 

Refining has that Kevin Taddy’s conduct violated? 25 
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A Again, going back to the standard of conduct --  1 

Q That’s General Counsel’s Exhibit No. 6? 2 

A Yes. 3 

Q The employee handbook? 4 

A Yes. 5 

Q Alright.  Would you look in there and tell us which of 6 

these policies that Kevin Taddy’s conduct violated? 7 

 MS. ALONSO:  Objection, which discipline?  There’s two 8 

alleged violations in the disciplines of Mr. Taddy. 9 

 JUDGE McCARRICK:  Let’s deal with one at a time. 10 

Q I’m talking about the suspension, Ms. Scott. 11 

A Okay. 12 

 JUDGE McCARRICK:  I’m sorry, suspension for what?  What 13 

was the suspension for?  14 

 WITNESS:  You’re asking me? 15 

 JUDGE McCARRICK:  Yeah, if you recall. 16 

 WITNESS:  For -- I can tell you through this policy.  Do 17 

you want me to go into the policy?  Unprofessional behavior and 18 

conduct under the standard of conduct. 19 

 JUDGE McCARRICK:  What page are you looking at? 20 

 WITNESS:  69. 21 

 JUDGE McCARRICK:  69.  Okay, very good. 22 

 WITNESS:  No. 10. 23 

 JUDGE McCARRICK:  No. 10, okay. 24 

 WITNESS:  “Unprofessional language or behavior, profanity, 25 
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mistreatment, disrespect or discourteous treatment of other 1 

employees or customers.  This rule is not intended to prohibit 2 

conduct allowed by the National Labor Relations Act or other 3 

law.” 4 

 JUDGE McCARRICK:  Okay. 5 

(Long pause) 6 

Q Just to be clear, Ms. Scott, the conduct that you just 7 

identified for us is for the suspension of Kevin Taddy, is it 8 

not?  9 

A Correct. 10 

Q Look at General Counsel Exhibit 95 and tell me if that’s 11 

the discipline that you just referenced in the standards of 12 

conduct. 13 

(Long pause) 14 

Q Did you find it? 15 

(Long pause) 16 

A This is a disciplinary action record for Kevin Taddy on 17 

10/26.  Yes, this is the conduct. 18 

Q So Paragraph 10 you identified for us in standard of 19 

conduct is related to General Counsel’s Exhibit 95? 20 

A Yes. 21 

Q Alright, thank you.  Now look at General Counsel’s Exhibit 22 

96.   23 

A Okay. 24 

Q Did you prepare that? 25 
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A I did. 1 

Q Would you -- do you remember when you prepared it?   2 

A It says 10/26/11. 3 

Q What led you to write that document? 4 

A Kevin called me. 5 

Q Did he ask you to do that? 6 

A Yes. 7 

Q What did he ask you to do? 8 

A He said that he didn’t believe that the investigation was 9 

complete because how it can be complete if they didn’t even 10 

interview the guard, who was there at the time. 11 

Q What’d you do, if anything, in response to that? 12 

A I told him I’d look into it for him. 13 

Q Did you do that? 14 

A I did. 15 

Q Is this a result of what you looked into? 16 

A Yes. 17 

Q Did it change your position or the company’s mind on 18 

whether the discipline was appropriate or inappropriate? 19 

A It didn’t change my mind. 20 

Q Okay.  Now look at General Counsel Exhibit 99. 21 

 JUDGE McCARRICK:  I don’t want the witness looking at it 22 

if she’s going to be asked questions about it.  If she’s going 23 

to be talking about conversations she had with somebody, I 24 

don’t want her --  25 
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 MR. HIGH:  I’m not doing that, Your Honor. 1 

 JUDGE McCARRICK:  Okay.   2 

Q My question, Ms. Scott, General Counsel 99 is dated 3 

November 25th. 4 

A Yes. 5 

Q The Kevin Taddy incident was the prior month? 6 

A Correct. 7 

Q Why is there a delay between the receipt of this and the 8 

Kevin Taddy incident? 9 

A Because I talked to this driver over the phone and I asked 10 

him to write up a statement for me.  I had to remind the 11 

terminal supervisor several times that I still was waiting for 12 

the statement. 13 

Q Alright.  You’d previously talked to him by telephone? 14 

A Yes. 15 

Q You got his information? 16 

A Yes. 17 

Q I want to ask you a few questions about Reggie LeMoine. 18 

A Okay. 19 

Q You mentioned previously that there may be some additional 20 

documents somewhere.  Have you looked for any additional 21 

documents concerning the company’s investigation of the Reggie 22 

LeMoine incident? 23 

A Yes. 24 

Q Were you able to find any? 25 
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A No. 1 

Q At anytime, was Reggie LeMoine ever reinstated and paid 2 

for his suspension? 3 

A No. 4 

 MR. HIGH:  We’ll pass the witness, Your Honor. 5 

(Long pause) 6 

 JUDGE McCARRICK:  Cross-examination? 7 

 MS. ALONSO:  Judge, may I have five minutes to review my 8 

notes? 9 

 JUDGE McCARRICK:  Certainly.  Let’s go off the record. 10 

(Off record) 11 

 JUDGE McCARRICK:  Let’s go back on the record. 12 

 MS. ALONSO:  Your Honor, before proceeding with my cross-13 

examination, I do want to make a motion to strike Respondent’s 14 

34.  This document is responsive to General Counsel’s subpoena 15 

in Paragraphs 35 and 36 and it had not been previously 16 

produced. 17 

 JUDGE McCARRICK:  You’ll have to show me the subpoena.  Do 18 

you have copies? 19 

 MS. ALONSO:  I absolutely have a copy of --  20 

 JUDGE McCARRICK:  That particular paragraph? 21 

 MS. ALONSO:  Yes.   22 

(Long pause) 23 

 MR. HIGH:  Your Honor, if I may, I’d ask that you defer 24 

any ruling on this because I would like to check and see 25 
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whether or not we produced it.  1 

(Long pause) 2 

 JUDGE McCARRICK:  Alright, I’ll defer ruling on that.  I 3 

think it’s within my discretion to strike the -- normally, this 4 

occurs with circumstances where there hasn’t been a production 5 

of a document.  In this case, General Counsel is arguing that 6 

the document that was requested to be produced was not, in 7 

fact, produced pursuant to subpoena.  I will defer until 8 

tomorrow morning to rule on that.   9 

 MR. HIGH:  Alright. 10 

 JUDGE McCARRICK:  Go ahead. 11 

CROSS-EXAMINATION 12 

Q BY MS. ALONSO:  Ms. Scott, before testifying today and 13 

between the last time you testified, did you discuss the matter 14 

of your testimony with anybody else? 15 

A My attorney. 16 

Q Mr. High? 17 

A Yes. 18 

Q How many times did you speak to Mr. High about your 19 

testimony? 20 

 MR. HIGH:  Your Honor, I’m going to object, this goes to 21 

attorney/client privilege, including the number of times we met 22 

and the length of time. 23 

 JUDGE McCARRICK:  It’s only the substance that’s included 24 

within attorney/client privilege.  Nothing else is covered.  25 
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You can answer the question, ma’am. 1 

A I met with him yesterday for a couple of hours.  Then 2 

during lunch, we discussed -- this afternoon for 20 minutes.  3 

Q This afternoon? 4 

A Yes. 5 

Q Between -- you last testified at this hearing a few months 6 

ago.  Up to today, those are the only times that you’ve talked 7 

to Mr. High about the matters to which you’ve testified. 8 

A Yes. 9 

Q When you met with Mr. High yesterday, where did you meet 10 

him? 11 

A At the Sheraton Hotel. 12 

Q What time did you meet him? 13 

A 5:30. 14 

Q In the afternoon? 15 

A Yes. 16 

Q Who was present? 17 

A Charlie, Kevin and myself. 18 

Q About how long did you meet with Mr. High?  19 

 MR. HIGH:  Your Honor, again I’m going to object.  This is 20 

attorney/client privilege. 21 

 JUDGE McCARRICK:  I disagree.  Overruled. 22 

A A couple hours. 23 

Q While you were with Mr. High, did you review any documents 24 

to refresh your recollection about the events you testified 25 
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today? 1 

A Yes. 2 

Q What did you review? 3 

A I reviewed the disciplinary actions, the emails and my 4 

policy manual. 5 

Q The policy manual that you reviewed yesterday, is that a 6 

document that you reviewed today? 7 

A Yes. 8 

 JUDGE McCARRICK:  You’re talking about during her 9 

testimony? 10 

 MS. ALONSO:  Yes. 11 

Q During your testimony? 12 

A Yes. 13 

Q The disciplinary actions that you reviewed, did you review 14 

any other disciplinary actions that we did not review today in 15 

the hearing? 16 

A Ever? 17 

Q Just in the preparation for your testimony. 18 

A Not that I can recall. 19 

Q Approximately did this meeting last? 20 

A A couple hours. 21 

Q Now, in addition to that session yesterday, you met with 22 

Mr. High to discuss your testimony over lunch, correct? 23 

A Today, yes. 24 

Q Did you go to lunch anywhere nearby?  Was it at a 25 
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restaurant? 1 

A We went to the sandwich shop over here. 2 

Q Who else was present when you and Mr. High were talking -- 3 

discussing your testimony? 4 

A Kevin Goode. 5 

Q Anybody else? 6 

A No. 7 

Q Over lunch, did you review any documents that in any way 8 

refreshed your recollection to what you were about to testify? 9 

A No. 10 

Q In addition to having these conversations with Mr. High, 11 

did you discuss the matters to which you’re going to testify -- 12 

or that you did testify today with anybody else? 13 

A No. 14 

Q Didn’t you testify you spoke with IT about the employee 15 

handbook? 16 

A I received an email showing that Matt Gerland had posted 17 

the employee handbook April the 15th, 2011. 18 

Q Who is -- did you send him an initial email asking him to 19 

--  20 

A No. 21 

Q How did he know to communicate with you? 22 

A Kevin Goode had sent it to him. 23 

Q Were you copied on that email? 24 

A No. 25 
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Q Mr. Goode asked the IT technician to send you some 1 

information? 2 

A To do the research and let us know. 3 

Q Okay.  As to General Counsel’s Exhibit 6 -- you can go 4 

ahead and turn to that. 5 

(Long pause) 6 

A Okay. 7 

Q The email that you received by the IT technician informed 8 

you when this document issued, General Counsel’s 6. 9 

A When it was posted on Westlink. 10 

Q So you have no personal knowledge as to when it was posted 11 

on Westlink? 12 

A I know that it was posted --  13 

 MS. ALONSO:  Objection, that’s nonresponsive.  That’s a 14 

Yes/No question. 15 

 JUDGE McCARRICK:  Let the witness --   16 

A Yes. 17 

Q So you do have personal knowledge? 18 

A Yes. 19 

Q Aside from that the IT technician --  20 

A Yes. 21 

Q What is that? 22 

A I knew it was posted sometime early summer to end of 23 

summer.  I knew that. 24 

Q So you didn’t have that exact date, though? 25 
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A I didn’t have the exact date. 1 

Q You didn’t personally post it on Westlink? 2 

A No. 3 

Q Ms. Scott, aside from that, turn to Respondent’s Exhibit 4 

44. 5 

 JUDGE McCARRICK:  It should be one of the new exhibits you 6 

got today, ma’am. 7 

 WITNESS:  Sorry. 8 

 JUDGE McCARRICK:  Are you asking for Respondent’s or 9 

General Counsel?   10 

 MS. ALONSO:  Respondent’s.     11 

 JUDGE McCARRICK:  It’s one of the loose ones. 12 

 WITNESS:  Okay, I found it.   13 

Q Let me talk to you about these documents --  14 

 JUDGE McCARRICK:  The only document that’s been received 15 

is page 3. 16 

 MS. ALONSO:  Right. 17 

Q But in obtaining these documents, who did you speak with, 18 

Ms. Scott? 19 

A I spoke to -- I had firsthand knowledge on some of them 20 

and I spoke to my assistant to see if she could recall some 21 

others. 22 

Q When you say recall, that’s in gathering them.  Is that 23 

right? 24 

A No, trying to remember over the timeframe who we paid out 25 
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final pay when they gave two weeks’ notice. 1 

Q Who’s the generalist you spoke with? 2 

A Marjo Berry. 3 

Q You spoke to Marjo Berry between the time you last 4 

testified until today? 5 

A Yes. 6 

Q We’ve identified two additional conversations you’ve had 7 

with people aside from your meetings with Mr. High?  Do you 8 

remember, are there any other conversations that you may’ve had 9 

with other supervisors or non-supervisors about the events to 10 

which you testified? 11 

A This was in reference to the subpoena, trying to get the 12 

information for you.  I used several people --  13 

 MS. ALONSO:  Objection.   14 

 MR. HIGH:  Your Honor, she keeps cutting off the witness. 15 

 JUDGE McCARRICK:  What’s your objection? 16 

 MS. ALONSO:  Well, Your Honor, the witness is offering far 17 

more testimony than what I asked.  I asked if she had any 18 

additional --    19 

 JUDGE McCARRICK:  What’s your objection?   20 

 MS. ALONSO:  Nonresponsive. 21 

 JUDGE McCARRICK: Frankly, I didn’t hear the witness 22 

respond.  Go ahead and respond again. 23 

A After I had met here, I was still working on your 24 

subpoena, trying to gather information per the subpoena.  Yeah, 25 
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my assistants were helping gather information for your 1 

subpoena.  If you remember, the final subpoena I got was when I 2 

was here the day before I gave my final testimony.  When I went 3 

back to the office, I was working on your subpoena.  I used my 4 

staff to help gather information for me. 5 

Q Okay.  So you did have more than just those two 6 

conversations with Mr. High about the events to which you 7 

testified, correct? 8 

A Not verbal.  I did send emails back and forth to him.  He 9 

was asking for information from me.  I was trying to produce 10 

information for him.  We did a number of emails back and forth 11 

trying to get him the information for the subpoenas. 12 

Q What -- did you consider the subjects of that subpoena 13 

topics that you testified to today? 14 

A Yes. 15 

Q When I asked who else you’ve talked to in reference to 16 

your testimony --  17 

 JUDGE McCARRICK:  An email is not a conversation.  You 18 

have to be specific, counsel. 19 

 MS. ALONSO:  Okay. 20 

Q Did you email with anybody else aside from Marjo about 21 

securing documents in response to the subpoena or in securing 22 

any of the documents or any conversations by email prior to 23 

testifying today? 24 

A I emailed Colleen Redfearn and asked her if she would go 25 
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to the Bloomfield office and look for documents in reference to 1 

the Leroy investigation. 2 

Q How many emails did you send Ms. Redfearn? 3 

A Only one. 4 

 JUDGE McCARRICK:  Move on, move on. 5 

 MS. ALONSO:  Okay. 6 

Q Ms. Scott, you were asked some questions about 7 

Respondent’s Exhibit 29.  Go ahead and reference that. 8 

(Long pause) 9 

A Okay. 10 

Q In 2008, how long did it take to perform your wage review? 11 

A That’s been four years ago.  It probably took -- to get it 12 

started and finished, several months. 13 

 JUDGE McCARRICK:  What do you mean by several months? 14 

 WITNESS:  Three, four months.  I don’t work on it 15 

continually, you know? 16 

Q You started at one point and it took about four months for 17 

you to complete it.  18 

A I don’t continually work on it every day, but I started 19 

and I --   20 

 JUDGE McCARRICK:  Ma’am, is that -- the question was, was 21 

it three or four months? 22 

 WITNESS:  Yes. 23 

Q So you began this wage review approximately sometime in 24 

May? 25 
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A As I can recall. 1 

Q After you finished with your review, what did you do? 2 

A I started working with Kevin Goode on figuring out what we 3 

were going to do with the compensation for all those drivers. 4 

Q Then it was announced in September of 2008? 5 

A That’s what it says, yes. 6 

Q The decision to increase -- to change the wages occurred 7 

when?  Would it have been a month before it was announced? 8 

A This is ’08, I don’t recall.   9 

Q Is it practice to complete your wage reviews and make a 10 

decision on them a month or weeks before they’re announced? 11 

A I have no set practice. 12 

Q It was definitely completed before early September of 13 

2008. 14 

A I don’t totally remember. 15 

Q In 2008, Western was facing an organizing drive by the 16 

Teamsters, right? 17 

A Yes.  18 

 MS. ALONSO:  Your Honor, what’s my next in line?   19 

 JUDGE McCARRICK:  161. 20 

Q I’m marking General Counsel 161 and I’m going to hand that 21 

to you.   22 

(General Counsel 161 marked for identification) 23 

 JUDGE McCARRICK:  Do you have copies? 24 

 MS. ALONSO:  Yes, I do. 25 
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(Long pause) 1 

Q Ms. Scott, in May of 2008, there had already been an 2 

election where the employees elected whether or not they wanted 3 

to be represented by the Teamsters, right? 4 

A Yes. 5 

Q You’re familiar with that election that took place at 6 

Western? 7 

A Yes. 8 

 MS. ALONSO:  Your Honor, I move for the admission of 9 

General Counsel’s 161.   10 

 JUDGE McCARRICK:  Any objection? 11 

 MR. HIGH:  No objection. 12 

 JUDGE McCARRICK:  It’s received.   13 

(General Counsel Exhibit 161 received into evidence) 14 

Q Ms. Scott, is it your practice to get a wage increase 15 

every time there’s a union organizing drive?  16 

A No. 17 

Q No? 18 

A I did a wage increase in 2010. 19 

Q In 2008, there was a union organizing drive in place in 20 

Arizona and Colorado, right? 21 

A No. 22 

Q There was one in Arizona and New Mexico?   23 

A Yes. 24 

Q The wage increase was applied to both those states, right? 25 
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A Yes. 1 

Q Go ahead and set that aside.  Turn to General Counsel’s 2 

22. 3 

 JUDGE McCARRICK:  It’s in the big book, the employee focus 4 

discussions. 5 

 WITNESS:  Okay. 6 

(Long pause) 7 

A Okay. 8 

Q Those are the questionnaires that the HR generalist 9 

reviewed with drivers in January 2012, right? 10 

A Yes. 11 

Q So these -- the new driver safety program was rolled out 12 

in January 2012, correct? 13 

A Correct. 14 

Q These are unrelated to the driver safety program. 15 

A Correct. 16 

Q This organizing drive that’s currently going on that began 17 

in summer of 2011, this is the first organizing drive that has 18 

been in place in a number of years, right? 19 

A Yes. 20 

Q Okay.   21 

(Long pause) 22 

Q When you created these questions, you created those to 23 

find out what problems employees were having, right? 24 

A I wanted to get not just problems, feedback. 25 
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Q Feedback on what the employees thought about their 1 

equipment? 2 

A Yes. 3 

Q What they thought about their supervisors? 4 

A Yes. 5 

Q You wanted to be able to fix whatever issues they had 6 

raised, right? 7 

A I didn’t know what they were. 8 

Q But for the purpose of being able to fix them. 9 

A Yes. 10 

Q Prior to having these questions in place, you -- in 11 

creating these questions, you hadn’t had a questionnaire like 12 

this that you presented to the drivers.  Is that right?  13 

 JUDGE McCARRICK:  Aside from your exit interviews. 14 

 WITNESS:  Okay. 15 

A Yes. 16 

Q What questionnaires? 17 

A Repeat the question. 18 

Q These questionnaires that you developed in 2012, you said 19 

you created these questionnaires, right? 20 

A Yes. 21 

Q When did you create those questionnaires?  Do you remember 22 

if it was in the beginning of 2012? 23 

A I don’t recall. 24 

Q Do you think it may’ve been weeks --  25 
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A I don’t recall. 1 

Q This is the first time you typed these type of 2 

questionnaires, through, right?  Ms. Scott --  3 

 JUDGE McCARRICK:  I don’t think she’s finished with her 4 

response. 5 

(Long pause) 6 

A This is the first I typed these, yes. 7 

Q Mr. High asked you some questions about the town hall 8 

meeting that you held in July of 2011.  Now, in July of 2011, 9 

you attended -- were those two --  10 

 JUDGE McCARRICK:  Let me -- I want to clarify something 11 

for the record.  When you say it’s the first time you typed 12 

these questions -- I think that was the response to --  13 

 WITNESS:  Yes. 14 

 JUDGE McCARRICK:  -- General Counsel’s question.  Is this 15 

the first time you used these questions in conjunction with 16 

employee interviews before their exit interview in any form? 17 

 WITNESS:  No, it’s not the first time. 18 

 JUDGE McCARRICK:  When was the first time you used those 19 

types of questions with respect to interviewing an employee? 20 

 WITNESS:  Oftentimes when I go out to the terminals and I 21 

talk to drivers, these are the types of questions I’ll talk to 22 

them about. 23 

 JUDGE McCARRICK:  Did you have a list of questions? 24 

 WITNESS:  No, not like this. 25 
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 JUDGE McCARRICK:  This is the first time you had a list of 1 

these questions? 2 

 WITNESS:  Yes. 3 

 JUDGE McCARRICK:  Go ahead. 4 

Q Just to follow-up, when you were out at terminals, did you 5 

ever carry around a sheet of paper and write down all of the 6 

employees’ answers as they were answering your questions? 7 

A No. 8 

Q Did you ever ask them specifically if they had issues with 9 

the company equipment? 10 

A Yes. 11 

Q You wouldn’t write any of that down? 12 

A When I talk to the employees, I like to have eye-to-eye 13 

contact and I don’t like to be --  14 

 JUDGE McCARRICK:  Ma’am, the question is did you write 15 

them down? 16 

 WITNESS:  No. 17 

Q You had never previously given supervisors these types of 18 

questions to review with drivers? 19 

A No. 20 

Q Going back to the town hall meetings, there were a number 21 

of town hall meetings held in Albuquerque in July 2011. 22 

A Yes. 23 

 JUDGE McCARRICK:  The witness testified there were two. 24 

Q You participated in both town hall meetings. 25 
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A Yes. 1 

Q The town hall meetings that you attended, you spoke about 2 

benefits, right? 3 

A Yes. 4 

Q I believe in Respondent’s 14 there is a slide about the 5 

benefits that you -- there’s that slide that you --  6 

A Yes. 7 

Q -- you had -- okay.  But you also made some comments to 8 

the employees about benefits that were not included on that 9 

slide. 10 

A We were in the process of going into --  11 

 MS. ALONSO:  Objection. 12 

 JUDGE McCARRICK:  Sustained.  It just calls for a Yes or 13 

No, ma’am.   14 

 WITNESS:  Yes. 15 

Q You told the drivers you were going to commit to have one-16 

on-one time and will have signup sheets and the company was 17 

going to come out and hang out once a month to try and address 18 

whatever concerns the drivers were having. 19 

A Yes. 20 

Q There’s also a slide in there in your slideshow about 21 

Concur. 22 

A Yes. 23 

Q You told the drivers that they were going to get $125 in 24 

January for HazMat --  25 
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 JUDGE McCARRICK:  Are you saying this is the witness’ 1 

testimony? 2 

 MS. ALONSO:  Right. 3 

 JUDGE McCARRICK:  You can’t testify.  I’ve told both 4 

parties this before.  You can ask the witness if that was her 5 

testimony, but you can’t testify for her. 6 

 MS. ALONSO:  I’ll rephrase the question, Judge. 7 

Q At the town hall meeting, you had a slide up about Concur. 8 

A Yes. 9 

Q And isn’t it true that you told drivers that they were 10 

going to get $125 in January for HazMat fingerprints? 11 

A Yes. 12 

Q Isn’t it true in that meeting you also told drivers they 13 

would be receiving $150 for safety glasses? 14 

A Yes. 15 

Q This is the first time that Western has done this, right? 16 

A No. 17 

Q When else has Western done this? 18 

A Ever since I’ve been here, we’ve had that policy.   19 

Q In the past, hasn’t there been a reimbursement policy? 20 

A They fill out a form and they would get a check out of 21 

accounts payable to them. 22 

 JUDGE McCARRICK:  Did the amount change? 23 

 WITNESS:  No. 24 

Q When you told they drivers they were going to get $125, 25 
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that was to eliminate that reimbursement process, wasn’t it? 1 

A It was --  2 

Q They would not longer need to be reimbursed. 3 

A For $125? 4 

Q Right. 5 

A They would no longer have to go through Concur to be 6 

reimbursed. 7 

Q What is Concur? 8 

A It’s where employees go in to get their reimbursements 9 

from the company. 10 

Q Rather than going through -- rather than first purchasing 11 

and then going through Concur, you were going to give the 12 

drivers the direct amount of money. 13 

A No. 14 

Q You weren’t going to give them $125 for the HazMat 15 

fingerprints? 16 

A I thought we were talking about boots.  Okay.   17 

Q For the HazMat fingerprints, you told them that they were 18 

going to be receiving $125. 19 

A Okay.  They no longer had to do it through Concur. 20 

 JUDGE McCARRICK:  How would they get reimbursed? 21 

 WITNESS:  They would do a expense list. 22 

 JUDGE McCARRICK:  Was it still planned that they had to 23 

submit some sort of an invoice? 24 

 WITNESS:  Yes. 25 
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Q The drivers had been complaining that it was taking a long 1 

time for them to be reimbursed going through Concur, right? 2 

A Not taking a long time, they struggled with the system. 3 

Q They made those complaints to you? 4 

A Yes, and their terminal supervisors. 5 

(Long pause) 6 

Q During the town hall meeting, you also spoke about 7 

citations, right? 8 

A Yes. 9 

Q You reviewed -- was it a new policy about citations? 10 

A Can you be more specific? 11 

Q Tell me what you said about citations. 12 

A I explained to them that we had a -- the company auto 13 

insurance only allowed so many tickets.  It’s possible if they 14 

got too many tickets they would not be insurable. That was 15 

always the case.  I let them know that going forward that the 16 

citations would not be held against them until they received a 17 

conviction and that we would allow them to work other positions 18 

at different rate of pay until they got their day in court. 19 

Q Alright.  When you reviewed all this at this town hall 20 

meeting in Albuquerque, a few of the drivers responded to that, 21 

to what you had to say about the citations. 22 

A I don’t recall. 23 

Q You don’t remember any drivers speaking up and saying they 24 

were unhappy with the way you were -- the process they now had 25 
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to go through when they received a citation? 1 

A I don’t recall. 2 

Q Now, you participated in the two meetings, so in the 3 

morning meeting -- it was morning and afternoon meeting? 4 

A Yes. 5 

Q In the morning meeting, you don’t remember any driver 6 

saying, “We don’t agree with this, we think this is too harsh?” 7 

A I don’t recall. 8 

Q What about the afternoon meeting? 9 

A I don’t recall. 10 

Q Ms. Scott, I want to ask you some questions about 11 

Respondent Exhibit 25.   12 

(Long pause) 13 

A I found it.  Okay. 14 

Q Let’s go to page 2 of this document.  Did you play a role 15 

in issuing this discipline? 16 

A I don’t recall. 17 

Q Do you remember the facts of -- why -- what was considered 18 

harassment in this discipline? 19 

A This is dated 03/09, I don’t recall. 20 

Q Let’s turn to page 6 of this.  Were you involved in 21 

issuing the discipline to this employee? 22 

A I don’t recall. 23 

Q In this document, there was unwelcome verbal conduct for 24 

language spoken to an attendant.  Is that somebody at one of 25 
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Western’s customer stores? 1 

A I would not know. 2 

Q Ms. Scott, what do you consider to be harassment, as 3 

defined by Western? 4 

A Harassment is any unprofessional conduct to other 5 

individuals that you’re working with. 6 

Q Would you -- you would believe that a continuing pestering 7 

of coworkers to join a union is harassment, right? 8 

A No. 9 

Q So you wouldn’t consider that a form of harassment? 10 

A No. 11 

Q Let’s turn to Respondent’s Exhibit 44, and turn to page 3.  12 

Is any of the handwriting on this document yours? 13 

A No, it is not. 14 

Q At the very bottom where it reads, For Payroll Use Only, 15 

can you identify whose handwriting that is? 16 

A No. 17 

Q There’s no indication of when that was written, right? 18 

A No. 19 

Q You were asked some questions about Mr. Regensberg’s 20 

resignation with Western Refining.  Mr. Regensberg had 21 

previously contacted you sometime in early 2011. 22 

A Yes. 23 

Q You spoke to him on the phone at that time. 24 

A Yes. 25 
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Q When he spoke to you, he told you he was upset about -- 1 

something about water in the fuel. 2 

A Correct. 3 

Q What do you remember him saying? 4 

A That pretty much he was afraid that from talking to the 5 

customer, he was going to hung out to dry and that he just told 6 

the truth and he had every right to tell the truth. 7 

Q Did he tell you what he told the customer? 8 

A I don’t recall. 9 

Q Ms. Scott, you did testify that he was talking bad about 10 

Western to customers.  So what was it that Mr. Regensberg was 11 

saying to other customers -- or Western’s customers about 12 

Western? 13 

A That we had poor product, that we had water in our fuel. 14 

Q When he complained to you about water in the fuel, was 15 

that -- was he referring to the way the trucks operate, like 16 

the valves on the trucks? 17 

A I don’t know what he was referring to. 18 

Q But did he mention the equipment or deficiency of the 19 

equipment when he made these complaints? 20 

A I don’t remember that. 21 

Q He didn’t tell you how it was that the water got in the 22 

fuel? 23 

A No, I don’t remember him saying how. 24 

Q As far as -- when he spoke with you about there being 25 
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water in the fuel, did that -- did you launch an investigation 1 

to determine what he was referring to? 2 

A No. 3 

Q Couldn’t that have been an issue with the way that the 4 

product was being handled by Western? 5 

A I don’t know. 6 

Q Could it have been some type of a safety issue in the way 7 

that that product was being -- into the truck? 8 

A I don’t know, that’s not my expertise. 9 

Q You were asked about a checking issue to Mr. Regensberg.   10 

A Yes. 11 

Q Did you not issue Mr. Regensberg the check -- his final 12 

check, did you?   13 

A No. 14 

Q You didn’t ask anybody to send that check out by certified 15 

mail? 16 

A No. 17 

Q Let’s turn to Obie Frazier’s disciplines.  So the first 18 

discipline issued to Obie Frazier was in General Counsel’s 76, 19 

I believe. 20 

 JUDGE McCARRICK:  No.  76 is an email chain. 21 

Q Ms. Scott, let’s turn to 76.  Is this an email that was 22 

sent around the time that Obie Frazier -- that some -- there 23 

was that first verbal coaching with Obie Frazier? 24 

 JUDGE McCARRICK:  76 has to do with Mr. Aguirre. 25 
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 MS. ALONSO:  I think the top one does reference Obie 1 

Frazier. 2 

 JUDGE McCARRICK:  Okay. 3 

(Long pause) 4 

 JUDGE McCARRICK:  Do you have it there?  It’s an email 5 

dated Monday, October 10, 2011. 6 

 WITNESS:  Okay, alright. 7 

Q This email was sent after that first meeting with Mr. 8 

Frazier on September 2011, right? 9 

A Yes. 10 

Q Now, when that first -- Mr. Frazier was called in for that 11 

first meeting on -- on that meeting for September 2011, you 12 

already knew that Obie Frazier was a union supporter, right?  13 

A September, what date? 14 

Q September 23rd, when he was called in and disciplined 15 

about talking at the rack. 16 

A Yes, I would have. 17 

Q How early on had you learned about Mr. Obie’s (sic) 18 

organizing activity or support for the union? 19 

A I don’t recall. 20 

Q Prior to issuing the performance discussion in General 21 

Counsel’s 23, which was in January of 2012 -- turn to that 22 

first. 23 

(Long pause) 24 

Q This is the performance discussion record issued to Obie 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2542 

 

Frazier in January 2012. 1 

A Yes. 2 

Q Prior to issuing this performance discussion record to Mr. 3 

Frazier, you knew that he was still involved in supporting the 4 

Teamsters, correct? 5 

A Yes. 6 

Q Now, in a meeting with him the day before this was issued, 7 

you had a conversation about union dues with Obie Frazier. 8 

A Yes. 9 

Q Who is the HR generalist who told you that she worked at a 10 

union shop? 11 

A Chandra Heaslip.  Actually, it was during an interview I 12 

had with her. 13 

Q Did you ask her if she had supported the union in the 14 

past? 15 

A If she had supported the union?  I wouldn’t ask her that. 16 

Q But did you? 17 

A No. 18 

 JUDGE McCARRICK:  This isn’t alleged in the complaint. 19 

Q Prior to giving Mr. Frazier this discipline in January, 20 

you spoke with Chris Proctor, right? 21 

A Yes. 22 

Q You also spoke to Catherine Valdez. 23 

A Yes. 24 

Q Rusty Royce? 25 
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A Yes. 1 

Q And Lynn Milton. 2 

A Yes. 3 

Q What is Chris Proctor’s position again? 4 

A General manager transportation. 5 

Q Had you ever talked to Chris Proctor in the past before 6 

issuing a performance discussion record to an employee for 7 

insubordination? 8 

A Not that I can recall. 9 

Q This performance discussion record, this can lead to other 10 

forms of discipline, right? 11 

A This one right here? 12 

Q Um hum. 13 

A If it continues. 14 

Q And you considered it to be insubordination that he did 15 

follow instructions to report to a meeting, correct? 16 

A Correct. 17 

Q But he was never scheduled to attend a mandatory meeting, 18 

right? 19 

A Correct. 20 

Q Let’s look at Respondent’s 52.  I’ll hand you Respondent’s 21 

52.  I don’t know if you have a copy up there.  That is the 22 

only document that was issued to Obie Frazier in terms of 23 

scheduling an appointment with him for the drivers safety 24 

meeting, right? 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2544 

 

A This is the only written document he received, yes. 1 

Q That document does not state that it’s mandatory that he 2 

attend --  3 

 JUDGE McCARRICK:  The document will speak for itself. 4 

 MS. ALONSO:  Okay. 5 

(Long pause) 6 

Q Now, Ms. Scott, why were so many people involved in the 7 

decision to issue this performance record to Obie Frazier for 8 

that conduct? 9 

A We were all right there. 10 

Q Chris Proctor was there? 11 

A He was there. 12 

Q He was --  13 

A I’m sorry, no, let’s see.  Lynn was there, Kevin was 14 

there, Rusty was there --  15 

 JUDGE McCARRICK:  When you say there --  16 

 WITNESS:  Bloomfield office. 17 

 JUDGE McCARRICK:  They were in the office? 18 

 WITNESS:  Yeah, they were in the office. 19 

Q Why did you consult with Chris Proctor, transportation 20 

manager, about something that occurred in Gallup? 21 

A It didn’t occur in Gallup. 22 

Q In Bloomfield. 23 

A I don’t recall. 24 

Q Where’s Chris Proctor work? 25 
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A He’s in the Tempe office. 1 

Q Was Chris Proctor in any way involved in this driver 2 

safety program? 3 

A Most definitely. 4 

Q Did you ask you to confirm with him everyone who had 5 

attended these driver safety meetings or these rollout safety 6 

meetings? 7 

A I was talking with him daily, talking to him about how it 8 

was going, how the drivers were receiving it.  I was talking to 9 

him as we roll them out. 10 

Q What did he tell you about Obie Frazier’s discipline?  Did 11 

he suggest disciplining him? 12 

A I don’t recall. 13 

Q I want you to describe to me exactly what conduct was 14 

insubordinate from Mr. Frazier. 15 

A He was told -- all the drivers, and he was told to report 16 

during certain timeframes for these meetings, that we would be 17 

there for two and a half days.  We were working from 4:00 in 18 

the morning until 8:00 at night trying to talk to all the 19 

drivers.  We were asking all the drivers to come and see us. 20 

Q So specifically, what exactly did he do that was 21 

insubordinate conduct? 22 

A He was told to report and refused to report. 23 

 JUDGE McCARRICK:  Let’s take a break.  We’ve been on the 24 

record for almost two hours.  We’ll be off the record until 25 
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3:15. 1 

(Off record) 2 

 JUDGE McCARRICK:  You have a preliminary matter, Mr. High? 3 

 MR. HIGH:  I do, Your Honor.  I object to the motion by 4 

counsel for Acting General Counsel to strike Respondent’s 5 

Exhibit 34.  I don’t have the documents to where I responded, 6 

but I recall I did have something else.  I have a letter on May 7 

23rd where I said to Ms. Alonso, NLRB -- I told her I received 8 

documents from the company.  Some appear to be duplicates to 9 

what we previously provided in response to the two subpoenas.  10 

(indiscernible).  We will use some as exhibits in our case.  11 

Included in that document production on May 23rd, the documents 12 

that are now Respondent’s Exhibit 34. 13 

 JUDGE McCARRICK:  So what you have there is a copy of what 14 

you sent? 15 

 MR. HIGH:  It’s a copy of what I sent that is now 16 

Respondent’s Exhibit 34. 17 

 JUDGE McCARRICK:  What you’re holding in your hand is a 18 

duplicate of what you sent counsel for the General Counsel? 19 

 MR. HIGH:  That’s correct. 20 

 JUDGE McCARRICK:  The entire package? 21 

 MR. HIGH:  The entire package. 22 

 MR. GIANNOPOULOS:  May I speak to that, Your Honor? 23 

 JUDGE McCARRICK:  Yes. 24 

 MR. GIANNOPOULOS:  During the lunch break, I looked 25 
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through the original production, which were two very large 1 

binders, specifically those paragraphs that were alleged in the 2 

subpoena.  I thumbed through the rest of the binders.  I 3 

totally forgot about the second supplementary production.  I 4 

didn’t look at it.  It’s -- I’ll take his word that it’s in the 5 

second production.  If that’s the case, I apologize to Mr. High 6 

and to the court and we’ll withdraw the motion.   7 

 MR. HIGH:  Thank you. 8 

 JUDGE McCARRICK:  Go ahead. 9 

 MS. ALONSO:  Thank you, Judge. 10 

Q BY MS. ALONSO:  Now, Ms. Scott, I just before the break, I 11 

asked you to identify the precise conduct that Mr. Frazier had 12 

engaged in -- or that you claim he engaged in, which 13 

constituted his insubordination.   14 

 JUDGE McCARRICK:  I think she responded. 15 

 WITNESS:  Yeah, I think I did too. 16 

 JUDGE McCARRICK:  She indicated it was his failure to 17 

appear for the meeting. 18 

Q That was a failure to appear for the meeting the 26th of 19 

January? 20 

A I believe so. 21 

Q So on a specified date, the 26th --  22 

A I believe so. 23 

Q Then the 27th, were you involved in sending Mr. Frazier a 24 

Qualcomm message?  Did you instruct anybody to do that? 25 
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A I didn’t instruct anybody to send him a Qualcomm message. 1 

Q Is it your understanding, though, that he was sent a 2 

Qualcomm message the following day, the day after he should’ve 3 

attended the meeting? 4 

A I believe so. 5 

Q By the time the Qualcomm message had been sent to Mr. 6 

Frazier, he was no longer at the Bloomfield Terminal at that 7 

time, right?   8 

A That’s correct. 9 

Q He was already out on the road. 10 

A That’s correct. 11 

Q Once -- after this Qualcomm message was sent, Mr. Frazier 12 

did appear for the meeting. 13 

A The second Qualcomm message, yes. 14 

Q Do you know -- did you instruct anybody to send the first 15 

Qualcomm message? 16 

A He had received information --  17 

 MS. ALONSO:  Objection, nonresponsive. 18 

Q Did you instruct --  19 

A I did not.   20 

Q You did not instruct anybody to send any Qualcomm message. 21 

A I did not. 22 

Q It is not your understanding that there was an initial 23 

Qualcomm message before the one that was sent to him on the 24 

27th. 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2549 

 

A That’s not correct. 1 

Q You know of the prior --  2 

A Yes. 3 

Q Did you instruct anybody to send that? 4 

A No. 5 

Q How do you know that a Qualcomm message was ever sent? 6 

A A notice was given to him to report the day before. 7 

Q You don’t know if he received that? 8 

 JUDGE McCARRICK:  How do you know Qualcomm messages are 9 

sent, ma’am? 10 

 WITNESS:  A message was sent to him.  I don’t know how I 11 

know that, but I tried to research it. 12 

Q How did you research it? 13 

A I walked over to Ruby Smith and I asked Ruby Smith, the 14 

dispatcher, and I asked her to research it for me. 15 

Q What day was that?  Was that the day that he missed the 16 

meeting or --  17 

 JUDGE McCARRICK:  I don’t quite understand what you mean.  18 

What was it you were asking Ms. Smith to research? 19 

 WITNESS:  Whether he had received some type of notice to 20 

appear. 21 

 JUDGE McCARRICK:  You were just asking for any kind of 22 

notice in general? 23 

 WITNESS:  yes. 24 

 JUDGE McCARRICK:  Not a specific form of message? 25 
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 WITNESS:  At that time, I --  1 

 JUDGE McCARRICK:  To her? 2 

 WITNESS:  To her, I asked her if she was aware of it and 3 

if she knew whether he received it. 4 

 JUDGE McCARRICK:  Received what, ma’am?   5 

 WITNESS:  A message of any kind, whether cell phone --  6 

 JUDGE McCARRICK:  I understand.  Go ahead.    7 

Q In that time in this conversation you’re having with 8 

Ruby, you didn’t instruct her at that point to send a 9 

Qualcomm message. 10 

A No. 11 

Q Okay.  You didn’t review any documents to confirm that a 12 

Qualcomm message was, in fact, sent to Mr. Obie Frazier. 13 

A I stood by her desk --  14 

 MS. ALONSO:  Objection. 15 

Q Did you review any documents? 16 

A I did not. 17 

Q Was this the day before that you had -- that the actual 18 

meeting was hosted, the driver safety rollout meeting? 19 

A I don’t know what you’re asking. 20 

Q So this occurred in two days, right? 21 

A Yes. 22 

Q The first day, you’re claiming he was scheduled for a 23 

meeting and he did not show up? 24 

A Correct. 25 
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Q The following day, there was an actual meeting.  You met 1 

with Mr. Frazier that day. 2 

A Yes. 3 

Q Prior to the date of the meeting, that conversation with 4 

Ruby Smith that you just testified to, that occurred the day 5 

before the actual meeting took place. 6 

A No. 7 

Q That occurred the day of the actual meeting? 8 

A Yes. 9 

 JUDGE McCARRICK:  About what time, do you recall? 10 

 WITNESS:  It was right after we talked to Obie.  He was 11 

there about 8:30. 12 

 JUDGE McCARRICK:  So after the meeting --  13 

 WITNESS:  After we talked to him because I think Obie 14 

said something to me, so I walked -- and we had another 15 

scheduled driver meeting to come in and I excused myself.  I 16 

walked over to talk to Ruby Smith to see if she could find 17 

some type of information. 18 

 JUDGE McCARRICK:  Okay, go ahead.    19 

Q Is it your testimony, Ms. Scott, that you had a meeting 20 

and that you talked to Mr. Frazier the morning that you held 21 

that meeting with him? 22 

A Yes. 23 

Q This is prior to that meeting ever taking place? 24 

A No, this was -- okay.  Obie came in, he was called back.  25 
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A second time, a Qualcomm called him back, he came back.  He 1 

came in and he left, okay?  Around 8:30, he came in and we 2 

talked a little bit.  We went ahead with our driver safety 3 

program with him.  After that, I walked over to Ruby Smith to 4 

talk to her to see if she could validate that he was actually 5 

told to come to the meeting at 6:00. 6 

Q This conversation with Ruby is occurring after you 7 

already had your meeting with Mr. Frazier? 8 

A Correct. 9 

Q So Mr. Frazier did, in fact, show up? 10 

A The second time, yes. 11 

Q But you have no confirmation that he did receive the 12 

first Qualcomm message. 13 

A I walked over and asked her to research it.  She gave me 14 

a -- I didn’t have my glasses on because -- I couldn’t see 15 

because my glasses -- I’d left them in that room.  I couldn’t 16 

see, but he -- I explained to her the situation and said, 17 

“Can you document that?”  And she said yes and then I went 18 

back to the meeting. 19 

Q I’m confused as to time.  When did that take place? 20 

 JUDGE McCARRICK:  This was after the meeting with 21 

Frazier. 22 

 MS. ALONSO:  Okay. 23 

Q That’s when you went in and asked her to document she 24 

had --  25 
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A I checked to see if she could, yes. 1 

Q Okay. 2 

A I explained the situation to her. 3 

Q Did you see her document that? 4 

A I didn’t have my glasses with me.  She went onto the 5 

computer.  I couldn’t read -- she confirmed to me and then I 6 

went back to my meeting. 7 

Q Okay.  8 

 JUDGE McCARRICK:  What kind of a screen was -- she was 9 

looking at a computer screen?   10 

 WITNESS:  Yes, it was a computer screen that she was 11 

trying to pull up information.  I couldn’t see it, but I 12 

explained the situation to her. 13 

 JUDGE McCARRICK:  Okay.  Do you know what kind of 14 

computer it was, what the purpose of the computer was? 15 

 WITNESS:  All dispatchers have computers on their desks. 16 

 JUDGE McCARRICK:  I understand.  What’s the purpose of 17 

that particular computer? 18 

 WITNESS:  It gets information to our drivers. 19 

Q Ms. Scott, turn to Respondent’s Exhibit 46.  Ms. Scott, 20 

I think that you’re going to find this --  21 

 JUDGE McCARRICK:  It’s in the loose stack.   22 

 MR. HIGH:  I’m sorry, what number? 23 

 MS. ALONSO:  46. 24 

A Okay.   25 
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Q This is a write-up for another driver who was written up 1 

for a similar reason as Mr. Frazier. 2 

A Yes. 3 

Q This driver was scheduled to attend a mandatory meeting, 4 

right? 5 

A Yes. 6 

Q This driver did not show up, right/ 7 

A Yes. 8 

Q Set that aside.   9 

(Long pause) 10 

Q Go to General Counsel’s Exhibit 106. 11 

A Okay. 12 

Q Do you have Respondent’s Exhibit 45 up there with you? 13 

A Yes. 14 

Q The driver in Respondent’s Exhibit 45 was written up for 15 

misuse of company property as well, right? 16 

A Company equipment, yes. 17 

Q This driver had been downloading porn off the internet 18 

onto a work computer. 19 

A I don’t know. 20 

Q That’s what the document says, right? 21 

A Let’s see, downloading porn on the internet, yes. 22 

Q Okay.  You would agree that pornography is obscene 23 

material, right? 24 

A Yes. 25 
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Q It’s not publicly accepted, right? 1 

A Yes. 2 

Q Are you telling me that Obie Frazier’s use of the 3 

company copier is the same thing as downloading pornography 4 

onto a work computer? 5 

A They both used company equipment unauthorized. 6 

Q Is it your position that it’s the same? 7 

A Yes. 8 

Q On this document, there is no --  9 

 JUDGE McCARRICK:  Which document? 10 

 MS. ALONSO:  Respondent’s Exhibit 45. 11 

Q There is no notation about this person losing his bonus, 12 

right? 13 

A In ’09 --  14 

 MS. ALONSO:  Objection. 15 

Q Ms. Scott, on the document --  16 

 JUDGE McCARRICK:  Let the witness finish her answer 17 

before you make an objection.  I don’t know what she was 18 

going to say.  Go ahead, ma’am. 19 

A On the document, it does not say he lost his bonus. 20 

Q Mr. Frazier did lose his bonus after receiving the 21 

discipline for misuse of company property, right? 22 

A That’s what it says on the form. 23 

 MS. ALONSO:  Your Honor, could I take a moment to 24 

discuss something? 25 
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 JUDGE McCARRICK:  Off the record.   1 

(Off record)  2 

 JUDGE McCARRICK:  All right, let’s go back on the record. 3 

 Anything else? 4 

 MS. ALONSO:  Just a couple more questions. 5 

 JUDGE McCARRICK:  Go ahead. 6 

Q BY MS. ALONSO:  Ms. Scott, I had asked you at the very 7 

beginning about an e-mail that you received from the IT person. 8 

A Yes. 9 

Q And you relied on that e-mail from this individual from IT 10 

to testify as to the date that the handbook was issued, right? 11 

A Yes. 12 

 MS. ALONSO:  Your Honor, we would like to have that e-mail 13 

produced pursuant to Rule 6.12.2. 14 

 JUDGE McCARRICK:  On what basis? 15 

 MS. ALONSO:  The -- this is a document that the witness 16 

relied upon in testifying today. 17 

 JUDGE McCARRICK:  I don’t know that she reviewed it.  Are 18 

you saying that this is something that she reviewed to refresh 19 

her recollection? 20 

 MS. ALONSO:  Well, she actually just testified that she 21 

relied upon that e-mail to testify to the date that General 22 

Counsel's Exhibit No. 6 had been issued to the employees. 23 

 JUDGE McCARRICK:  Read -- do you have that Mr. 24 

Giannopoulos? 25 
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 MR. GIANNOPOULOS:   I do.  I know the Federal Rules were 1 

recently updated, Your Honor.  I have an older version, but I 2 

think 6.12 is the same. 3 

 JUDGE McCARRICK:  Okay. 4 

 MS. ALONSO:  6.12.2 or 6.12 -- 5 

 JUDGE McCARRICK:  Let me just put a -- 6 

 MS. ALONSO:  Okay. 7 

 MR. GIANNOPOULOS:   Actually, Your Honor, I think I have 8 

the -- I have the actual rules themselves. 9 

 JUDGE McCARRICK:  Okay, if it was to refresh the 10 

recollection.  Yeah.  Okay. 11 

 MR. HIGH:  Your Honor, I might be able to solve this.   12 

 We will be glad to produce to Counsel for the General 13 

Counsel, a copy of the screen shot showing all of this.  I 14 

mean, it is not a big deal to us.  We will come up with 15 

documentary evidence showing that. 16 

 MS. ALONSO:  Well, Your Honor, she testified that she 17 

relied on the e-mail, so we are requesting for the production 18 

of the e-mail. 19 

 MR. HIGH:  Okay. 20 

 MS. ALONSO:  Okay, so do you want to just “Print Screen” 21 

the e-mail? 22 

 MR. HIGH:  You want to observe the e-mail; is that what it 23 

is? 24 

 MR. GIANNOPOULOS:  A copy of it. 25 
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 MR. HIGH:  I can’t print it out. 1 

 MR. GIANNOPOULOS:  A copy of the e-mail or a screen shot 2 

of the e-mail?  Whatever -- whatever. 3 

 She said it was a -- 4 

 THE WITNESS:  When I get back to the office, I can print 5 

it out. 6 

 MR. HIGH:  Why don’t you forward it to me -- 7 

 THE WITNESS:  Okay.   8 

 MR. HIGH:  And at the hotel tonight, I can print it out 9 

and give it to you guys in the morning. 10 

 Is that fair enough? 11 

 MR. GIANNOPOULOS:  Yeah, that’s fine. 12 

 MR. HIGH:  Okay.  Okay, you know my e-mail.  Forward it to 13 

my e-mail address.  I will print it out at the hotel tonight, 14 

and give it to them in the morning. 15 

 JUDGE McCARRICK:  All right.  We will deal with that 16 

tomorrow.  17 

 Okay, so we have two preliminary matters tomorrow.  Your 18 

package that you have pursuant to the subpoena -- the second 19 

subpoena and then this issue of the e-mail. 20 

 All right, go ahead. 21 

RECROSS EXAMINATION 22 

Q BY MS. ALONSO:  Now, Ms. Scott, as far as the 2008 pay -- 23 

the pay change, that was a complete restructuring of the wage 24 

scale for drivers, correct? 25 
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A Yes. 1 

Q Okay, now, in 2012, that was also a complete restructuring 2 

of the pay scales. 3 

A No. 4 

Q That was not --  5 

A On 2011? 6 

Q Yes, I’m sorry, of 2011. 7 

A A restructuring of the pay zones and pay scale and 8 

everything? 9 

Q Right. 10 

A In 2011? 11 

Q Yes. 12 

A No. 13 

Q That wasn’t a complete restructuring? 14 

A No. 15 

Q Didn’t you change the way that -- so there are different 16 

divisions for -- for mileage -- or there are different pays for 17 

mileage, right? 18 

 There is a certain pay for mileage? 19 

A Right. 20 

Q Correct.  And there is also a certain pay for zones.  21 

A That stayed the same. 22 

Q And -- well, there is also a pay for hourly wait, or 23 

waiting -- 24 

A That stayed the same. 25 
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Q Okay, so what exactly changed in 2011? 1 

A They got a lump sum. 2 

Q Okay. 3 

A They got a lump sum, and we eliminated our bands, and we 4 

changed some of the pay for the west -- some of the west -- 5 

like ten of the west trips.  It wasn’t a total revamping. 6 

Q But there was some restructuring in the zones and 7 

everything else that you have just testified to? 8 

A Not in these.  No restructuring for zones.  9 

Q Okay, but there was restructuring -- this was not just an 10 

across the board increase.  You didn’t just grant a wage 11 

increase across the board though. 12 

A Sure we did.  We did a two percent and a three percent, 13 

and we eliminated the bands. 14 

 JUDGE McCARRICK:  In 2011? 15 

 THE WITNESS:  In 2011. 16 

Q BY MS. ALONSO:  Okay, so when you eliminate bands, what do 17 

you mean by that? 18 

A The -- prior to 2011, we had mileage for day and night, 19 

tied to seniority. 20 

Q Okay. 21 

A All of our -- none of our competition did that anywhere. 22 

Q Well -- 23 

A They had just a day rate and a night rate, so we did a day 24 

rate and a night mileage rate. 25 
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Q Okay.  So, when you say the bands, is that what you are 1 

referring to? 2 

A Yes. 3 

Q Okay.   Now, were there any changes aside from just the 4 

mileage? 5 

A The mileage, we did lump sums -- 6 

 JUDGE McCARRICK:  When you say lump sums, you mean a 7 

certain -- 8 

 THE WITNESS:  A twenty percent and a three percent, right, 9 

of their annual. 10 

 They got a check in September, a lump sum amount, for two 11 

percent and three percent of their annual. 12 

Q BY MS. ALONSO:  Okay. 13 

A In September it was paid out.  So we did not -- we did not 14 

do changes in the eastern zone pay or -- 15 

Q Well, did you change any of the zones or reassign any of 16 

the routes for particular zones? 17 

A No. 18 

Q You didn’t do that in 2011? 19 

A Change any of the routes for particular zones?  I -- I 20 

didn’t do anything with the zone pay in the east.  In the west, 21 

I changed about ten trips, those going up the mountain, and 22 

paid them a little bit more money. 23 

Q All right.  Well, now, with respect to some -- this 24 

incident with Leroy Regensberg -- 25 
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A Okay. 1 

Q -- and that conversation that you had with him early on in 2 

2011 -- 3 

A Okay. 4 

Q Didn’t you think that customers wanted to know if there 5 

was water in their fuel? 6 

A I don’t know what customers want. 7 

Q Well, wouldn’t you want to inform your customers that 8 

there is some type of element in their fuel, other than just 9 

fuel? 10 

A I am an HR person.  I don’t, you know -- 11 

Q You don’t know anything about customer relations? 12 

A I know about customer relations.  I think that you first 13 

need to validate it.   14 

Q Okay. 15 

A You don’t just go out and say what you want.  And if you 16 

are a driver and you have a concern, you should tell somebody. 17 

Q And your driver did have a concern.  He told you. 18 

A Leroy told me and he told the customer.  He probably 19 

should have addressed it with somebody else; his Terminal 20 

Supervisor, probably. 21 

Q And you don’t want him talking about these type of working 22 

conditions with other people, did you? 23 

A Did I? 24 

Q Right. 25 
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A Working conditions? 1 

Q Well, you don’t want him talking about working conditions 2 

if -- 3 

A It is not working conditions. 4 

Q Well, but you don’t want him talking about this aspect of 5 

his work with other people, right? 6 

A It is not working conditions. 7 

Q But Ms. Scott, I am asking you if you did not want him to 8 

discuss this aspect of his work, the Company’s product, in the 9 

way that he did with others outside of Western. 10 

A Correct. 11 

 JUDGE McCARRICK:  Well, I just want to make sure I 12 

understand the -- there was a whole lot of pay changes.  If you 13 

will look at Respondent's Exhibit No. 35, ma’am? 14 

 THE WITNESS:  Okay. 15 

 JUDGE McCARRICK:  If you will turn to Page 2. 16 

 THE WITNESS:  Okay.   17 

 JUDGE McCARRICK:  The -- where it says effective September 18 

8th, under 1 mileage band only -- 19 

 THE WITNESS:  Correct. 20 

 JUDGE McCARRICK:  It says 44 cents, 49 cents -- 21 

 THE WITNESS:  Okay. 22 

 JUDGE McCARRICK:  Is that an increase in pay? 23 

 THE WITNESS:  For the majority of the drivers it would be. 24 

 JUDGE McCARRICK:  Okay. 25 
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 THE WITNESS:  I think some of the drivers were probably 1 

already up there. 2 

 JUDGE McCARRICK:  But for the majority of the drivers, 3 

that would be an increase? 4 

 THE WITNESS:  Yeah. 5 

 JUDGE McCARRICK:  Now, how about where it says “East,” 6 

further down, “3% Lump Sum, 2% Lump Sum.”  Is that an increase? 7 

 THE WITNESS:  A lump sum increase for the annual, yes. 8 

 JUDGE McCARRICK:  Okay, and then, Crude Truck -- Crude 9 

Drivers are part of the -- 10 

 THE WITNESS:  Elite? 11 

 JUDGE McCARRICK:  Yeah, part of the Transportation 12 

Division, right?  Crude Drivers? 13 

 THE WITNESS:  They work under Crude Supervisors and they 14 

work at the terminals.  They are actually Purchasing Agents.  15 

They go out into the field and they purchase crude. 16 

 JUDGE McCARRICK:  But the drivers are part of Western 17 

Wholesale? 18 

 THE WITNESS:  Okay.  19 

 JUDGE McCARRICK:  And if you look at where it says, “Crude 20 

Driver Compensation,” is the second document from August of 21 

2011.  Mine is separated out, but I think it is all part of 22 

Respondent's Exhibit No. 35.  It says “Crude Driver 23 

Compensation.” 24 

 THE WITNESS:  Oh, okay.  Yeah, I got it here.  Okay.  I 25 
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got it here. 1 

 JUDGE McCARRICK:  Yeah, look at Page 2. 2 

 THE WITNESS:  2, okay. 3 

 JUDGE McCARRICK:  And it talks about 36 cents per 4 

purchased barrel. 5 

 THE WITNESS:  Correct. 6 

 JUDGE McCARRICK:  Is that an increase in what they were 7 

receiving? 8 

 THE WITNESS:  For the Crude Drivers, it was, yes. 9 

 JUDGE McCARRICK:  And how about the mileage rates in the 10 

second bullet-point.  Are those increases from what they were 11 

making? 12 

 THE WITNESS:  From what I can recall, the top was at the 13 

top, but the bottom, I think we increased the bottom.   14 

 JUDGE McCARRICK:  Okay, and these pages that follow are 15 

just examples -- 16 

 THE WITNESS:  Yes.   17 

 JUDGE McCARRICK:  -- of how the new system will work? 18 

 THE WITNESS:  Yes. 19 

 JUDGE McCARRICK:  Okay, thank you.  I just wanted it in 20 

there. 21 

 Go ahead. 22 

Q BY MS. ALONSO:  Now, Ms. Scott, you mentioned that Shandra 23 

said that she had worked with the Union before, right? 24 

A With the Union? 25 
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Q She worked for a union company. 1 

A For a company that had a contract. 2 

Q Okay, and this is something you mentioned to Obie Frazier 3 

in the meeting where he was disciplined? 4 

A I did. 5 

Q Okay.  What state was that company? 6 

A It was Arizona. 7 

 MS. ALONSO:  Thank you. 8 

 JUDGE McCARRICK:  Anything further? 9 

 MS. ALONSO:  No further questions. 10 

 JUDGE McCARRICK:  Okay, redirect? 11 

 MR. HIGH:  Yes, if I may, Your Honor. 12 

REDIRECT EXAMINATION 13 

Q BY MR. HIGH:  Ms. Scott, I just want to be clear here, and 14 

this is with respect to Mr. Obie Frazier. 15 

 After your meeting with Obie Frazier, that is when you 16 

went to talk with Ruby Smith, is it? 17 

A Yes. 18 

Q Okay, and you went to see Ruby for what reason? 19 

A I went to see if he indeed received two requests to show 20 

up for the meeting. 21 

Q And were you able to get that information from Ruby Smith? 22 

A She confirmed to me that, yes. 23 

Q When you left your discussion with Ruby Smith, were you 24 

satisfied that Ruby Smith, had, in fact, instructed Obie 25 
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Frazier to be at that meeting at 6:00 a.m.? 1 

A Yes. 2 

Q And of course, he did not show up at 6:00 a.m., did he? 3 

A That's correct. 4 

 JUDGE McCARRICK:  And again, so that I understand the 5 

means by which the notice was given, you were asking her to 6 

verify on her dispatch system? 7 

 THE WITNESS:  Correct. 8 

 JUDGE McCARRICK:  And is this the QualComm System, or is 9 

that a -- 10 

 THE WITNESS:  Well, they have QualComm, they have 11 

TotalMail, and I am -- I mean, I -- I explained the situation.  12 

I asked her if she could check.  She went to her terminal.  She 13 

did some things and came back and confirmed to me, yes. 14 

 JUDGE McCARRICK:  But you don’t know what it was that she 15 

was confirming, whether it was a QualComm message or a text 16 

message or an e-mail? 17 

 THE WITNESS:  At that -- at that time and that date, you 18 

know, it was her computer screen -- 19 

 JUDGE McCARRICK:  Right. 20 

 THE WITNESS:  But she looked and -- I tried to see but I 21 

didn’t have my glasses on, and she confirmed that, yes. 22 

 JUDGE McCARRICK:  But you are not sure -- 23 

 THE WITNESS:  And then I walked back and, okay, I felt 24 

like, “Okay” -- 25 
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 JUDGE McCARRICK:  No, I understand.  I am just trying to 1 

get a picture in my mind of what she was confirming. 2 

 THE WITNESS:  Okay. 3 

 JUDGE McCARRICK:  Whether she was confirming she sent a 4 

QualComm message or a text or an e-mail. 5 

 THE WITNESS:  I asked that question. 6 

 JUDGE McCARRICK:  You are not sure. 7 

 THE WITNESS:  I asked her and -- 8 

Q BY MR. HIGH:  Excuse me, but you don’t know what it is 9 

that was -- got into to get that message, or get that 10 

information? 11 

A Yeah, I just asked.  I got a confirmation. 12 

Q Okay, when you say “screen,” is it like the one sitting 13 

here in the courtroom? 14 

A Yeah. 15 

Q Okay, but you don’t know if it was hooked into a -- 16 

A I -- 17 

Q Excuse me, let me finish. 18 

 You don’t know if that screen was hooked into a computer, 19 

QualComm, or something else. 20 

A Correct. 21 

Q Okay.  You just relied on Ruby Smith? 22 

A Right. 23 

Q Okay.  Now, on Respondent's Exhibit No. 45, that is the 24 

discipline on the porn person. 25 
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A Right. 1 

Q Do you know whether or not -- I’m sorry, what was the date 2 

that this -- this Disciplinary Action Record was issued? 3 

A 9-23-09. 4 

Q Now, do you know whether or not on that particular date, 5 

Western Refining Wholesale had a quarterly Drivers Safety 6 

Performance Bonus plan? 7 

A I don’t know. 8 

Q Okay.   9 

 MR. HIGH:  Your Honor, I believe that is all I have.  10 

Thank you very much. 11 

 JUDGE McCARRICK:  Okay, any recross? 12 

 MS. ALONSO:  Yes, just a few questions. 13 

RECROSS EXAMINATION 14 

Q BY MS. ALONSO:  Ms. Scott, Ruby Smith is a dispatcher for 15 

which kind of driver? 16 

A I don’t know. 17 

Q Isn’t it true that she doesn’t dispatch Product Drivers? 18 

A I don’t know.  We have got dispatchers there and I don’t 19 

know what they dispatch. 20 

Q Well, the dispatchers for the Product Drivers are 21 

stationed out of Phoenix? 22 

A We have dispatch in Tempe, but in the Four Corners, they 23 

also have dispatchers -- like four dispatchers there that 24 

dispatch for the Four Corner area, too. 25 
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Q Okay.  And that is for the Crude or Product Drivers? 1 

A For -- they do crude and they do product, yeah. 2 

Q Okay. 3 

A Lubes. 4 

Q Do you know for sure?  Do you have personal knowledge of 5 

what those -- 6 

A Those four dispatchers dispatch for the Four Corners. 7 

 JUDGE McCARRICK:  And where are they located at? 8 

 THE WITNESS:  In Bloomfield. 9 

 MS. ALONSO:  That’s it, Your Honor. 10 

 JUDGE McCARRICK:  Anything further? 11 

 MR. HIGH:  We have nothing further, Your Honor. 12 

 JUDGE McCARRICK:  Okay, now, I think you can finally step 13 

down. 14 

 THE WITNESS:  Thank you. 15 

[Witness excused.] 16 

 MR. HIGH:  Your Honor, I have a witness on the way -- 17 

 JUDGE McCARRICK:  Yeah. 18 

 MR. HIGH:  He will be here in just a few minutes. 19 

 JUDGE McCARRICK:  All right.  Off the record. 20 

[Off the record] 21 

 JUDGE McCARRICK:  Back on the record. 22 

 Mr. Curtright, if you will come forward, sir? 23 

 MR. HIGH:  Just right up there in that chair. 24 

 THE WITNESS:  Okay. 25 
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 JUDGE McCARRICK:  If you would please raise your right 1 

hand, sir? 2 

Whereupon, 3 

STEVEN CURTRIGHT, 4 

having been sworn, was called as a witness herein, and was 5 

examined and testified, as follows: 6 

 JUDGE McCARRICK:  Would you state your name for the 7 

record? 8 

 THE WITNESS:  My name is Steve Curtright. 9 

 JUDGE McCARRICK:  How do you spell your last name, sir? 10 

 THE WITNESS:  It is C-u-r-t-r-i-g-h-t. 11 

 JUDGE McCARRICK:  Mr. High? 12 

 MR. HIGH:  Thank you. 13 

DIRECT EXAMINATION 14 

Q BY MR. HIGH:  Mr. Curtright, where are you employed? 15 

A Western Refining. 16 

Q And how long have you worked at Western Refining? 17 

A About five and a half years. 18 

Q I’m sorry? 19 

A Five and a half years. 20 

Q All right, what is your current position? 21 

A I am the Distribution and Operations Manager.  22 

Q And how long have you held that position? 23 

A Well, the distribution part got added on in January, and I 24 

held the Operations Manager position for the last three years, 25 
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since 2010. 1 

Q And are you with Wholesale? 2 

A That's correct. 3 

Q Do you do any work for any Western Refining companies, 4 

other than Wholesale? 5 

A No. 6 

Q All right, tell me what your duties are in your current 7 

position. 8 

A My duties in my current position, I mean, I kind of keep 9 

up with the day to day operations, whether it is warehousing, 10 

trucking, lubes, finish product, crude oil.  I have got some 11 

supervisors that work in each one of the locations, the eight 12 

locations that I have.   I keep in contact. 13 

 I do a lot of the truck spec’ing.  You know, we do a lot 14 

of the -- I do a lot of the budget for the next year.  I do all 15 

of the behind-the-scenes work. 16 

Q All right.  In terms of the hierarchy, let’s start with 17 

the supervisors of the terminal.   18 

A Okay. 19 

Q You are above that level? 20 

A That is correct. 21 

Q Okay, to whom do the Terminal Supervisors report? 22 

A To me.  23 

Q Okay, so -- and how many Terminal Supervisors report to 24 

you? 25 
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A Nine. 1 

Q And where are those nine located? 2 

A I have one here in Albuquerque, one in Gallup, one in 3 

Bloomfield, one in El Paso, Safford, Tucson, two in Phoenix, 4 

and one in California. 5 

Q And all of those Terminal Supervisors report to you? 6 

A That's correct. 7 

Q And do you have any other people, other than the Terminal 8 

Supervisors who report to you? 9 

A No. 10 

 JUDGE McCARRICK:  And to whom do you report, sir? 11 

 THE WITNESS:  I report to Chris Proctor. 12 

Q BY MR. HIGH:  And what is Chris Proctor’s position? 13 

A He is the General Manager of Distribution and Operations. 14 

Q All right.  And do you know who Chris Proctor reports to? 15 

A I do. 16 

Q Who is that? 17 

A That is Kevin Goode. 18 

Q All right.  Now, tell me, if you will, Mr. Curtright, what 19 

authority do the Terminal Supervisors have?  The ones that 20 

report to you, what are their duties and responsibilities? 21 

A Well, they are going to run the day to day operations, 22 

making sure that all of the trucks are getting dispatched, 23 

getting out, lubes, crude, whatever it might be.  They are also 24 

in charge of -- most all of them except for one are in charge 25 
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of a warehouse, as well, so they watch the warehouse 1 

operations, make sure everybody is in and everybody is 2 

accounted for, and then they -- you know, they do a number of 3 

things.   4 

 They run reports on log book violations, they run -- they 5 

do observations, they do tire checks, they do -- they do a 6 

multiple of things. 7 

Q All right.  Do you get involved in disciplinary issues? 8 

A I do. 9 

Q Okay, do the Terminal Supervisors get involved in 10 

disciplinary issues? 11 

A Not -- well, I guess I should ask what you mean by that. 12 

Q Okay.  Do the Terminal Supervisors have disciplinary 13 

authority at any level? 14 

A No. 15 

Q All right.  Do you have disciplinary authority? 16 

A Yes. 17 

Q And are you generally involved in decisions regarding 18 

discipline of a river? 19 

A That's correct. 20 

Q And what role would you normally play in a disciplinary 21 

action? 22 

A Typically, the role we play, we usually -- it is a 23 

collaboration.  It would be me, Chris Proctor, HR, and 24 

depending on what it is, it could be -- it could include 25 
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Safety, but Safety has no disciplinary.  They don’t do that 1 

part, but it is going to be HR, Chris Proctor, and myself. 2 

Q Okay. 3 

A And we usually discuss it with a supervisor, what 4 

happened. 5 

Q All right, I want to direct your attention to an 6 

allegation in the Complaint, regarding an incident that 7 

happened at a park in Magaffey, New Mexico.   8 

A Okay. 9 

Q Have you ever attended a function at a park in Magaffey, 10 

New Mexico? 11 

A I have. 12 

Q What kind of function have you attended? 13 

A That was a company picnic, put on by the refinery. 14 

Q What is -- what kind of park is in Magaffey, New Mexico? 15 

A It is a state park.  They have got like a little lake up 16 

there, and -- it is just a state park up in the mountains, just 17 

outside of Gallup. 18 

Q And have you been to more than one picnic there? 19 

A I have. 20 

Q All right, and is that a place where the Company just 21 

normally schedules picnics? 22 

A Yes. 23 

Q And do you recall being at a picnic at Magaffey -- at this 24 

park in Magaffey in July of 2011? 25 
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A I do. 1 

Q Do you recall at any time, while at that picnic, seeing a 2 

person by the name of Leroy Regensberg? 3 

A I do. 4 

Q Okay, tell us, if you will -- do you remember when this 5 

picnic was? 6 

A I believe it was on a Saturday. 7 

Q All right, and in what month? 8 

A In July. 9 

Q All right, in the year 2011? 10 

A That's correct. 11 

Q All right.  And about how many people were at this picnic? 12 

A If I had to guess, there was probably a couple hundred. 13 

Q What was the picnic for?  I mean, was it a celebration?  14 

What was it -- why?  Why were you having the picnic? 15 

A The refinery always has an annual picnic, and we are 16 

involved with them. 17 

Q Okay, so this was an annual picnic? 18 

A Correct. 19 

Q All right, and was it employees only?  Was it limited to 20 

the employees only? 21 

A No. 22 

Q Who else was at the picnic? 23 

A It was for employees and their families.  Actually, 24 

whoever they wanted to bring. 25 
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Q Okay.  And was your family with you? 1 

A They were. 2 

Q While you were there, who came with you to the picnic? 3 

A It was my wife, my daughter-in-law, and my grandson. 4 

Q And how old is your grandson? 5 

A Two years old. 6 

Q And how long have you known Leroy Regensberg? 7 

A I would say close to -- it is getting close to twenty 8 

years, probably. 9 

Q So you have known him for a long time? 10 

A Yes. 11 

Q You get along with him okay? 12 

A I do. 13 

Q Okay.  And you said you did talk with him at this picnic? 14 

A I did. 15 

Q All right, where were you when you talked with him? 16 

A The first time that I talked with him, we didn’t arrive 17 

until right at noon, and when we come up, a lot of the tables 18 

were taken, so we found an open spot on the table, which was at 19 

the opposite end actually of where they were. 20 

 JUDGE McCARRICK:  They being who? 21 

 THE WITNESS:  Morey Regensberg, and some other drivers.  22 

 So we found a chair and we sat down. 23 

Q BY MR. HIGH:  Now, who is “we?” 24 

A My wife, my daughter-in-law, and my grandson. 25 
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Q Okay.  So you got there around noon, found a table, and 1 

sat down. 2 

A Uh-huh. 3 

Q Is that a yes? 4 

A Yes. 5 

Q How soon after you got there did you have a conversation 6 

with Leroy Regensberg for the first time? 7 

A I would imagine it was within ten or fifteen minutes. 8 

Q Anyone present other than you and Leroy Regensberg? 9 

A Well, my wife and my daughter-in-law and my grandson were 10 

sitting there, and there were some other people at the table.  11 

I don’t remember who was there. 12 

Q Okay.  Now, were they present when you had this first 13 

conversation with Leroy? 14 

A They were. 15 

Q Okay, and you called him something else a minute ago. 16 

A Morey. 17 

Q Morey? 18 

A M-o-r-e-y. 19 

Q All right. 20 

A That is kind of what he has went by -- 21 

Q Is that what he is known as? 22 

A That is correct. 23 

Q Okay, so instead of calling him Leroy, people call him 24 

Morey? 25 
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A That's correct. 1 

Q Okay.  And tell me, where was it when you had this first 2 

conversation with Mr. Regensberg? 3 

A I was at the table that I was sitting at, and it was right 4 

under -- it was right in the middle underneath the canopy that 5 

they had all the tables set up. 6 

Q All right, did you go to him or did he come to you? 7 

A He came to me. 8 

Q Okay, and tell me what -- now tell me what he said to you 9 

and you said to him. 10 

A When he first approached, he said, “Hey, how is it going?”  11 

Kind of made small talk a little bit and then he proceeded to 12 

say, “Are you surprised to see me here?” 13 

 Which I responded, “No.  Why would I be surprised to see 14 

you here?” 15 

 He said -- at that point, he responded and he said, “Well, 16 

I figured David Townsend had told you by now that I was having 17 

a big union meeting at my house this weekend.” 18 

 I said, “Know nothing about it, Morey.  I never heard it.  19 

This is the first I have heard of it.” 20 

 He said, “Well, yeah, that is the rumor that is going 21 

around, but it is kind of funny, if I am having a union meeting 22 

at my house, and I am here.” 23 

 I said, “Well, Morey, you know, it is the first I heard of 24 

it,” and then I changed the subject. 25 
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Q Okay.  How long did that exchange take? 1 

A I don’t know.  It was probably less than five minutes. 2 

Q Okay.   3 

A I mean, it was a short -- he kind of -- he brought it up.  4 

He asked me that, and I just kind of -- well, for one, that 5 

wasn’t the time or place for it. 6 

Q And after that conversation, what did you do? 7 

A After that conversation, me and my wife and my daughter-8 

in-law and grandson, got up and went to the food line and got 9 

our food and come back and sat down and ate, and -- 10 

Q Did you thereafter have another conversation with Mr. 11 

Regensberg? 12 

A I don’t know if it was directly a conversation, but I went 13 

over after that, after we ate, I did walk over to the table 14 

where the other drivers were at, and you know, shook their 15 

hands.  Said, “Glad you are here,” and it was just kind of 16 

small talk between everybody. 17 

Q All right, do you recall who was at that table that you 18 

went over to? 19 

A You know, vaguely.  I don’t remember everybody who was at 20 

that table.  I know Benson Begay was at that table, Morey or 21 

Leroy Regensberg was at that table.  I believe -- I am trying 22 

to go through my mind and get a picture of who all was at that 23 

table, because there was four or five drivers there. 24 

 JUDGE McCARRICK:  You said it was Vincent Begay? 25 
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 THE WITNESS:  Benson Begay. 1 

 JUDGE McCARRICK:  Benson, B-e-g-a-y? 2 

 THE WITNESS:  Yes. 3 

Q BY MR. HIGH:  And was anyone with you when you walked up 4 

to this table? 5 

A No. 6 

Q And what did you say to these drivers when you went up to 7 

the table? 8 

A I just walked up and told them that I was glad to see that 9 

they came.   10 

 The refinery had been putting that picnic on, you know, a 11 

long time and -- 12 

 MR. GIANNOPOULOS:  Objection, non-responsive, Your Honor. 13 

 JUDGE McCARRICK:  Sustained.  Just what was said, sir, 14 

that you can recall. 15 

Q BY MR. HIGH:  What did you say to these people when you 16 

walked up this time? 17 

A That I was glad that they came. 18 

Q Anything else you recall saying to them? 19 

A No, that was basically it, and I just asked them how they 20 

were, and they introduced -- some of them had their wives 21 

there, and they introduced me to their wives and asked me if I 22 

was going to play horseshoes later. 23 

Q All right, did Leroy Regensberg say anything to you, at 24 

this time? 25 
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A You know, I am sure -- I am sure we all visited, because 1 

he was sitting there as well, but I wouldn’t remember the 2 

conversation at that point. 3 

Q Do you remember anything that any of the drivers said to 4 

you during this conversation? 5 

A Not really.  I mean, it was all small talk.  I mean, “Are 6 

you going to play horseshoes?”   7 

Q And how -- 8 

A One guy teased me a little bit about getting old because I 9 

had a grandson. 10 

Q Oh, okay.  Any -- and how long would you say that it 11 

lasted? 12 

A I probably stood there and visited maybe ten minutes. 13 

Q All right.  Do you recall any other subject matter or the 14 

conversation that you had during that ten-minute period? 15 

A No.  No, it was all just kind of small talk, friendly 16 

talk, introduced the wives, and that kind of stuff. 17 

Q What did you do after that? 18 

A After that, I actually went back over to the table where 19 

my daughter-in-law and grandson were at, and I got my grandson 20 

and took him inside and got him a sno-cone and took him outside 21 

on the little ponies. 22 

Q Okay, did you have any further conversation with Leroy 23 

Regensberg? 24 

A The only -- the last conversation I had was when we were 25 
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getting ready to leave because the grandson got fussy.  I 1 

walked out to where all of the drivers were and told them that 2 

I appreciated their being there, and that I was leaving, and 3 

that was it. 4 

Q And Leroy Regensberg was one of those that you said that 5 

to? 6 

A He was.  They were out there playing horseshoes. 7 

Q All right, did he say anything back to you? 8 

A No. 9 

Q Okay.  At any time during this picnic, did you ever go to 10 

Leroy Regensberg’s table and sit down next to him? 11 

A Not that I recall, but when I was at the table, because I 12 

had sat down, I might have. 13 

Q During any of the time that you were at this picnic, did 14 

you have any conversation with Leroy Regensberg about the 15 

union, other than what you have told us? 16 

A Absolutely not. 17 

Q Did you have any -- well, on the day of this picnic, did 18 

you know that Mr. Regensberg had resigned from the Company? 19 

A I did. 20 

Q And how did you learn that? 21 

A He called and told me. 22 

Q All right.  Did you have any conversation with Mr. 23 

Regensberg at this picnic about why he was retiring from the 24 

Company? 25 
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A No. 1 

[Long pause] 2 

Q At any time at this picnic, did you tell Leroy Regensberg 3 

that David Townsend had told you that Leroy was going to have a 4 

union meeting at his house? 5 

A No. 6 

Q At any time during any of these conversations with Leroy 7 

Regensberg, did you raise the issue of a union meeting at Leroy 8 

Regensberg’s house? 9 

A No.  10 

[Long pause] 11 

Q Now, did Leroy Regensberg ever tell you why he was 12 

resigning from Western Refining? 13 

A He did give kind of a brief explanation. 14 

Q When did he tell you? 15 

A You know, I can’t remember the date. 16 

 JUDGE McCARRICK:  In relation to the picnic. 17 

 THE WITNESS:  Well, I don’t remember before or after.  18 

That is what I am trying to remember, because I don’t remember 19 

whether it was before or after, honestly, I don’t. 20 

 JUDGE McCARRICK:  Was it in relation to the picnic, do you 21 

recall how close it was to the picnic?  A month before, within 22 

a month or so, before or after? 23 

 THE WITNESS:   It seems like -- it seems like to me, if I 24 

had to remember, I mean where it is at, I think it was shortly 25 
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after the picnic.  But I couldn’t swear to that. 1 

Q BY MR. HIGH:  All right, do you recall where the 2 

conversation took place? 3 

A It was in the Gallup office. 4 

Q All right, was it face to face? 5 

 JUDGE McCARRICK:  I’m sorry, I didn’t -- 6 

 THE WITNESS:  In Gallup. 7 

 JUDGE McCARRICK:  In Gallup, thank you. 8 

Q BY MR. HIGH:  Was it a face to face meeting? 9 

A Actually, I was in my office and he was standing out by 10 

where the -- at that time, we were up in the refinery offices.  11 

I was in the office and he was standing out where the 12 

receptionist -- it was kind of like across, through the door. 13 

Q Okay. 14 

A That type of conversation.  It wasn’t -- he didn’t come in 15 

and sit down.  You know, he was standing out there and talking 16 

to some other people, and he had the conversation with me. 17 

Q And what did he say to you and what did you say to him? 18 

A There was a -- one thing that he said to me was that he 19 

was going to work for New Mexico D.O.T.  That he had already 20 

went down and passed his physical, and had some other things 21 

done, and he should be going to work there within the next 22 

three to four weeks. 23 

 I expressed to Morey -- what I told Morey was, you know, 24 

“Best of luck to you. 25 
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Q Okay.  Anything else you recall said either by him or you 1 

during this conversation? 2 

A The only other thing that he said was, is he was going 3 

through some financial issues, as well, and you know, he needed 4 

to quit because he needed to pull some of his 401(k) out. 5 

Q All right, and that was in this meeting up in the office 6 

you told me -- 7 

A This is correct. 8 

Q Do you know whether or not Mr. Regensberg was paid for his 9 

two weeks’ notice? 10 

A Yes, he was paid, as far as I know. 11 

 MR. GIANNOPOULOS:  Objection, lack of foundation, Your 12 

Honor.   13 

 JUDGE McCARRICK:  Sustained. 14 

Q BY MR. HIGH:  Did you have any discussions with anyone 15 

about whether or not the Company would pay him instead of 16 

letting him work for two weeks? 17 

A I did. 18 

Q Did you participate in that discussion? 19 

A I did. 20 

Q Did you participate in that decision? 21 

A I did. 22 

Q Along with whom? 23 

A Chris Proctor and Pam Scott. 24 

Q Okay, and what was the decision that was reached? 25 
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A That we would accept his resignation as of that day, and 1 

go ahead and pay him for his two weeks. 2 

Q Okay, and what was the reason for doing that? 3 

A The reason why -- I don’t know that there was a reason.  I 4 

mean, we accepted.  He had -- he would -- he had been a little 5 

upset at different times with different people in the company.  6 

He wasn’t real happy with the company.  We figured it was 7 

probably a safety reason, to keep his mind focused.  Didn’t 8 

know that he would be focused for the next two weeks. 9 

Q All right.  Had he ever resigned before? 10 

 MR. GIANNOPOULOS:  Objection, relevance. 11 

 THE WITNESS:  He had -- 12 

 JUDGE McCARRICK:  I am not sure of what the relevance of 13 

that is, Mr. High. 14 

 MR. HIGH:  All right. 15 

Q BY MR. HIGH:  Were there any other reasons that were 16 

discussed about whether or not to accept his resignation right 17 

away? 18 

 MR. GIANNOPOULOS:  I believe that was just asked and 19 

answered, Your Honor.  20 

 JUDGE McCARRICK:  He give one reason, but I am not sure if 21 

there are any other reasons. 22 

 All right, sir, you can answer.  Go ahead. 23 

 THE WITNESS:  I think it was just, you know, purely -- he 24 

was -- the reason that come to play was he was ready to leave.  25 
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He was wanting to leave the company, and we felt it was best 1 

for him to do that, for safety reasons. 2 

Q BY MR. HIGH:  All right.  Now, I want to move to another 3 

subject. 4 

 Was it after that conversation with Mr. Regensberg in the 5 

office up there, did you have any other communications or 6 

conversations with Mr. Regensberg? 7 

A No. 8 

Q Have you talked to him since? 9 

A No. 10 

Q Okay.  Now, I want to direct your attention to an 11 

allegation in the Complaint regarding a photograph taken of a 12 

union trailer. 13 

A Okay. 14 

[Long pause] 15 

Q BY MR. HIGH:  Did you, at some point, Mr. Curtright, take 16 

a photograph of the union trailer? 17 

A I did. 18 

Q Do you recall when that was? 19 

A I don’t. 20 

Q What did you take the photograph with? 21 

A My cell phone. 22 

Q And where was the trailer sitting when you took the 23 

photograph? 24 

A It would have been on the northwest side of the Pilot 25 
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Truck Stop parking lot. 1 

Q All right.   2 

 MR. HIGH:  Your Honor, I have some large exhibit maps that 3 

I was going to bring to -- and I left them in my truck -- in 4 

the truck, but then I didn’t think that we would get this far 5 

today most likely, so I left it in my truck this morning, but 6 

they would help illustrate the area we are talking about here. 7 

 JUDGE McCARRICK:  Are they diagrams? 8 

 MR. HIGH:  They are photos. 9 

 JUDGE McCARRICK:  Photos. 10 

 MR. HIGH:  Yes -- large -- they are enlarged photographs 11 

that show the area that we are going to be talking about here.  12 

I can proceed without them.  I have some smaller ones, and then 13 

I can bring them in the morning so we don’t have to waste time 14 

today. 15 

 JUDGE McCARRICK:  My only concern is getting them in the 16 

record.  How large -- yeah, that is going to be a problem -- 17 

 MR. HIGH:  We can fold them. 18 

 JUDGE McCARRICK:  We can fold them, but the fold may, you 19 

know, destroy some of the -- 20 

 MR. HIGH:  I have some smaller ones that I can use now, 21 

and we -- I will bring them tomorrow and we can thrash that 22 

out. 23 

 JUDGE McCARRICK:  Okay. 24 

 MR. HIGH:  Okay. 25 
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 JUDGE McCARRICK:  The other problem may be, just to keep 1 

in mind, I don’t know that they can be duplicated by the 2 

reporting service for additional copies, if additional copies 3 

are requested. 4 

 MR. GIANNOPOULOS:  I mean, generally -- if I could, my 5 

experience has been things like that, you simply take them to 6 

Kinko’s™, they run them through a machine, and they can be 7 

duplicated with no problem. 8 

 JUDGE McCARRICK:  In the same size? 9 

 MR. GIANNOPOULOS:  Regardless of the size. 10 

 JUDGE McCARRICK:  Oh, okay. 11 

 MR. GIANNOPOULOS:  Yeah. 12 

 JUDGE McCARRICK:  Yeah, I am just not sure what the 13 

reporting service does.  I mean, we will get -- I will get an 14 

original, General Counsel will get, I think, an original, but I 15 

am not sure what anybody else is going to get.   16 

[Long pause] 17 

Q BY MR. HIGH:  Mr. Curtright, look, if you will, at what I 18 

have marked for identification as Respondent's Exhibit No. 50 19 

and Respondent's Exhibit No. 51.   20 

(Respondent's Exhibit No. 50 and 51, marked for 21 

identification.) 22 

Q BY MR. HIGH:  Can you tell me what those photographs 23 

depict? 24 

A Yeah, if you look at Respondent's Exhibit No. 50, R-50, if 25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2591 

 

you see the first building down there, and if you look at it, I 1 

mean, you can see the Western Refining.  That is kind of where 2 

we are positioned.  That would be the northeast corner. 3 

 JUDGE McCARRICK:  I think all you can really see on that 4 

photograph is a “W.” 5 

 THE WITNESS:  Yeah. 6 

 JUDGE McCARRICK:  In that building in the distance where 7 

there are two roll-up doors to the left? 8 

 THE WITNESS:  Correct. 9 

 JUDGE McCARRICK:  And then there is a sign -- I see a “W” 10 

there, and that -- that is Western Refining’s -- 11 

 THE WITNESS:  That is correct.  That is our office. 12 

 JUDGE McCARRICK:  Okay. 13 

 THE WITNESS:  We are in the northeast corner. 14 

Q BY MR. HIGH:  When you say that is your office, is that 15 

the Gallup refinery office -- I’m sorry, the Wholesale office? 16 

A That is the Gallup Wholesale office. 17 

Q Okay.   18 

A And then, the next building that you see there is 19 

Bosselman Truck Shop.  That is going west across the parking 20 

lot. 21 

 JUDGE McCARRICK:  I’m sorry, which building would that be, 22 

sir? 23 

 THE WITNESS:  The one -- the Bosselman, the next building 24 

over, that actually has -- 25 
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 JUDGE McCARRICK:  To the right? 1 

 THE WITNESS:  -- has a Pilot-Subway sign? 2 

 JUDGE McCARRICK:  Oh, I see. 3 

 THE WITNESS:  Right there in front of it. 4 

 JUDGE McCARRICK:  Where the Subway sign is? 5 

 THE WITNESS:  Yeah, that is actually Bosselman Truck 6 

Center. 7 

 JUDGE McCARRICK:  Where it says “Pilot?” 8 

 THE WITNESS:  Correct. 9 

 JUDGE McCARRICK:  How do you spell it? 10 

 THE WITNESS:  B-o-s-s-e-l-m-a-n. 11 

 JUDGE McCARRICK:  Okay. 12 

 THE WITNESS:  Then, as you proceed west across the parking 13 

lot where -- to the next big building on R-51, Respondent's 14 

Exhibit No. 51 --  15 

 JUDGE McCARRICK:  Okay. 16 

Q BY MR. HIGH:  Okay. 17 

A Respondent's Exhibit No. 51, at the Pilot, that is the 18 

Bosselman.  You go on across -- 19 

 JUDGE McCARRICK:  Uh-huh. 20 

 THE WITNESS:  -- that is a Pilot Truck Stop.  That is the 21 

restaurant is housed, the Subway, you know, driver’s fuel, 22 

drivers’ showers -- 23 

 JUDGE McCARRICK:  In the center of the photograph? 24 

 THE WITNESS:  Correct. 25 
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 JUDGE McCARRICK:  Okay. 1 

 THE WITNESS:  That would be the west end of the parking 2 

lot.  It is kind of the southwest end of the parking lot, where 3 

the -- where the Union trailer was at, was directly north of 4 

that truck stop. 5 

Q BY MR. HIGH:  All right, does the photographs Respondent's 6 

Exhibit No. 50 and Respondent's Exhibit No. 51, is that a fair 7 

and accurate representation of what it purports to show? 8 

A That is correct. 9 

 MR. HIGH:  Your Honor, we would offer Respondent's Exhibit 10 

No. 50 and Respondent's Exhibit No. 51. 11 

 JUDGE McCARRICK:  Any objection? 12 

 MR. GIANNOPOULOS:  I have no objection, but I would like a 13 

quick voir dire. 14 

 JUDGE McCARRICK:  Go ahead. 15 

VOIR DIRE 16 

Q BY MR. GIANNOPOULOS:  Mr. Curtright, a quick couple 17 

questions on Respondent's Exhibit No. 50 and 51. 18 

 You mentioned north, west, south -- could you just tell me 19 

on this -- on this document, as you look at it -- 20 

 MR. GIANNOPOULOS:  If I can approach, Your Honor? 21 

 JUDGE McCARRICK:  Sure. 22 

Q BY MR. GIANNOPOULOS:  I just wanted to know where north 23 

is, where east is, where south is, where west is. 24 

A Okay. 25 
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Q So, as you are looking at Respondent's Exhibit No. 50, 1 

let’s say, which -- 2 

A Let me give you a little reference. 3 

Q Sure. 4 

A This would be Interstate 40. 5 

Q Okay. 6 

A I-40. 7 

 MR. GIANNOPOULOS:  Okay, and let the record reflect he is 8 

pointing to the bottom of the document, Your Honor. 9 

 THE WITNESS:  Correct. 10 

 This would be -- this is what I am calling east. 11 

Q BY MR. GIANNOPOULOS:  Okay, so east would be at the top of 12 

the page? 13 

A   No.  It would be this side. 14 

Q Okay, so east would be on the right side of the page. 15 

A Correct. 16 

Q Okay. 17 

A This would be west. 18 

Q West is the left side of the page.   19 

A This would be north, at the top. 20 

Q North at the top. 21 

A And south -- 22 

Q At the bottom. 23 

A -- at the bottom. 24 

Q And the same would be true on Respondent's Exhibit No. 51, 25 
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right? 1 

A Correct. 2 

Q Okay. 3 

A Because if you actually just take the two and overlap 4 

Bosselman Truck Shop building, it looks like the parking lot. 5 

 JUDGE McCARRICK:  I’m sorry, east was the right-hand side? 6 

 I am getting confused now. 7 

 THE WITNESS:  East is the right, yes.  West is the left. 8 

 JUDGE McCARRICK:  West is the left. 9 

 MR. GIANNOPOULOS:  And north is the top. 10 

 THE WITNESS:  Correct. 11 

[Long pause] 12 

 MR. GIANNOPOULOS:  And with that clarification, Your 13 

Honor, I have no objections. 14 

 JUDGE McCARRICK:  Okay.   15 

 MR. GIANNOPOULOS:  And if -- I apologize, Your Honor. 16 

 JUDGE McCARRICK:  Go ahead. 17 

 MR. GIANNOPOULOS:  And Charlie, you may have asked this, 18 

but -- can we get a timeframe when these photos were taken, 19 

2012, 2011 -- 20 

 MR. HIGH:  I don’t think he would know. 21 

 JUDGE McCARRICK:  Did you take these photos, sir? 22 

 THE WITNESS:  I did. 23 

 JUDGE McCARRICK:  You did. 24 

 THE WITNESS:  These photos, I didn’t. 25 
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 JUDGE McCARRICK:  That is what I am saying.  Respondent's 1 

Exhibit No. 50 and 51, you did not take? 2 

 THE WITNESS:  I did not. 3 

 MR. HIGH:  I’m sorry, I would have to call Mr. Ortega to 4 

the witness stand, because they were in the document produced 5 

to us. 6 

 MR. GIANNOPOULOS:  And I have no objection.  If he says it 7 

looks the same way in 2012, I will have no objection. 8 

 THE WITNESS:  Yeah -- 9 

 JUDGE McCARRICK:  Do these photographs, Respondent's 10 

Exhibit No. 50 and 51, same -- same appearance in 2011 as 2012? 11 

 THE WITNESS:  Yeah, nothing has changed. 12 

 MR. GIANNOPOULOS:  No objection. 13 

 JUDGE McCARRICK:  All right.  Respondent's Exhibit No. 50 14 

and 51 are received. 15 

 MR. HIGH:  Thank you, Your Honor. 16 

(Respondent's Exhibit No. 50 and 51, received into evidence.) 17 

CONTINUING DIRECT EXAMINATION 18 

Q BY MR. HIGH:  Now, if we overlay Respondent's Exhibit No. 19 

51 on the top of Respondent's Exhibit No. 50, to where the 20 

Pilot-Subway sign in Respondent's Exhibit No. 51 is on top of 21 

the same item in Respondent's Exhibit No. 50, we get a broader 22 

panoramic view of the area, do we not? 23 

A That is correct. 24 

Q This makes it look fairly large, doesn’t it? 25 
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A It does, sort of. 1 

Q How far would you say, that the structure that has Pilot-2 

Subway on it, how far would you say that structure is from the 3 

Western Gallup office, shown in Respondent's Exhibit No. 50? 4 

A Maybe 400, 450, 500 yards, something like that. 5 

 JUDGE McCARRICK:  Are you talking about the office that 6 

has the white -- the “W?” 7 

 THE WITNESS:  To the far west building. 8 

 JUDGE McCARRICK:  To the Pilot building? 9 

 THE WITNESS:  Correct. 10 

 JUDGE McCARRICK:  To the east end of the Pilot building or 11 

to the west end of the Pilot building? 12 

 THE WITNESS:  That would be the east end of the Pilot 13 

building, somewhere around there.  I don’t know exactly, but it 14 

is -- 15 

Q BY MR. HIGH:  Let’s make sure we are talking about the 16 

right building. 17 

 Are you talking about the truck stop over here, or are you 18 

talking about the area that has got this -- the tall structure 19 

with -- 20 

 JUDGE McCARRICK:  The Pilot sign. 21 

 THE WITNESS:  The truck stop. 22 

Q BY MR. HIGH:  Oh, you are talking about over here? 23 

A Uh-huh. 24 

 THE COURT REPORTER:  Is that a “yes?” 25 
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Q BY MR. HIGH:  Yes? 1 

A Yes.  Sorry. 2 

 JUDGE McCARRICK:  I want to be clear.  You are talking 3 

about the -- 4 

 THE WITNESS:  It would be this building -- 5 

 JUDGE McCARRICK:  The building in the center of 6 

Respondent's Exhibit No. 51, is that right?  Is that what you 7 

are referring to? 8 

 THE WITNESS:  No, no. 9 

 I am talking about, if you took the one all the way to the 10 

left on Respondent's Exhibit No. -- 11 

 MR. GIANNOPOULOS:  Your Honor, I believe there is a 12 

Denny’s sign on that building that he is talking about. 13 

 THE WITNESS:  It is just really hard to read, but you are 14 

correct. 15 

 JUDGE McCARRICK:  It appears to be a small tower, perhaps? 16 

 MR. GIANNOPOULOS:  Yes. 17 

 JUDGE McCARRICK:  With a -- 18 

 THE WITNESS:  I -- 19 

 JUDGE McCARRICK:  Okay, that is the building you are 20 

referring to? 21 

Q BY MR. HIGH:  Let me go one step further, if I may. 22 

 I would like you to take Respondent's Exhibit No. 50 --  23 

 MR. HIGH:  I am going to have him mark on these, Counsel, 24 

if you want to --  25 



                                                                   

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

2599 

 

 MR. GIANNOPOULOS:  Sure. 1 

Q BY MR. HIGH:  Would you take this pen and draw an arrow to 2 

the Gallup Refinery office. 3 

A [Witness complies.] 4 

[Long pause] 5 

A That would be it right there.  [Indicating.] 6 

 JUDGE McCARRICK:  Now, which building are you referring to 7 

there? 8 

 THE WITNESS:  That is the one with the “W” on it. 9 

 JUDGE McCARRICK:  Okay, that is the Gallup Refinery 10 

building? 11 

 THE WITNESS:  That is the Gallup Wholesale office. 12 

 JUDGE McCARRICK:  Gallup Wholesale office? 13 

 THE WITNESS:  Correct. 14 

Q BY MR. HIGH:  All right, let’s -- 15 

 JUDGE McCARRICK:  That is the building with the “W,” is 16 

that right? 17 

 THE WITNESS:  That's correct. 18 

 JUDGE McCARRICK:  Okay. 19 

Q BY MR. HIGH:  What do we call the structure with the -- 20 

 JUDGE McCARRICK:  The Denny’s sign? 21 

Q BY MR. HIGH:  The Pilot and Subway sign? 22 

A That is the Bosselman Truck Shop. 23 

Q Okay, well, would you write that above it? 24 

A [Witness complies.]   Okay, we will put the arrow right 25 
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here. 1 

 JUDGE McCARRICK:  Okay, so the building with the Pilot 2 

sign is the truck stop -- 3 

 MR. GIANNOPOULOS:  No. 4 

 THE WITNESS:  It is the truck shop. 5 

 MR. HIGH:  Truck shop, not truck stop. 6 

 JUDGE McCARRICK:  Okay. 7 

 MR. GIANNOPOULOS:  Bosselman, not Pilot, Your Honor. 8 

 JUDGE McCARRICK:  The sign says Pilot.  9 

 MR. GIANNOPOULOS:  Right, but it is -- 10 

 JUDGE McCARRICK:  I understand.  I am just describing what 11 

I see in the photograph. 12 

 THE WITNESS:  It gets confusing looking at it. 13 

 JUDGE McCARRICK:  It is a truck shop, right?  14 

 THE WITNESS:  Correct. 15 

 JUDGE McCARRICK:  All right. 16 

[Long pause] 17 

Q BY MR. HIGH:  Now, let’s move to Respondent's Exhibit No. 18 

51, and why don’t you draw an arrow down to whatever these 19 

buildings are over here.  Whether they are a truck stop, or 20 

whatever they are. 21 

A I will just make this one so that it is clear on both of 22 

them. 23 

 This one, again, is the Bosselman Truck Shop. 24 

Q Okay.  25 
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A And then this building right here, and it is the whole 1 

thing, but this building right here is the Pilot Truck Stop. 2 

 JUDGE McCARRICK:  That was the Pilot Truck Stop, okay, so 3 

here -- okay.   4 

 I see. 5 

Q BY MR. HIGH:  All right, why don’t we go ahead and mark, 6 

too, on Respondent's Exhibit No. 51, I-40. 7 

A [Witness complies.] 8 

Q It is going to be at the bottom of the photograph, would 9 

it not? 10 

A Yeah, I-40 is -- 11 

Q Would it be over here on the corner, too? 12 

A Yeah, because this is the off-ramp from I-40, right here 13 

[Indicating]. 14 

Q Go ahead and draw an arrow on the off-ramp so we can get 15 

oriented to it. 16 

A [Witness complies.] 17 

 JUDGE McCARRICK:  We are going to have to substitute these 18 

copies for the ones that --  19 

 MR. HIGH:  Yes. 20 

 You know what we could do, is we can make copies and 21 

substitute them -- 22 

 JUDGE McCARRICK:  Tomorrow. 23 

 MR. HIGH:  It might be easier. 24 

[Long pause] 25 
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 MR. HIGH:  Your Honor, we will make -- do you want to make 1 

copies of yours here -- 2 

 MR. GIANNOPOULOS:  That’s fine. 3 

 MR. HIGH:  -- and we can substitute them -- 4 

 JUDGE McCARRICK:  We can do that tomorrow. 5 

 MR. HIGH:  We can substitute them so everyone has the same 6 

copies. 7 

Q BY MR. HIGH:  Now, with respect to the Teamster truck that 8 

we were talking about, Mr. Curtright, you were telling us where 9 

it was parked when you took the photograph. 10 

A Correct. 11 

Q All right.  Can you look at either Respondent's Exhibit 12 

No. 50 or Respondent's Exhibit No. 51, and tell us where it was 13 

parked? 14 

A It would be Respondent's Exhibit No. 51.  Where we marked 15 

the arrow for the Pilot -- the Pilot Truck Stop -- 16 

Q Right. 17 

A You -- we actually in this picture see the front of the 18 

building.  The rear of the building -- you know, the back side 19 

of it, directly south of that building -- I mean, north, I’m 20 

sorry.  Directly north. 21 

Q It would be behind what we have marked as Pilot Truck 22 

Stop, which would be the north side of the building? 23 

A That's correct. 24 

Q About how far would you estimate the truck was from the 25 
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truck stop itself? 1 

A Oh, it was probably about 250 yards, 300 yards. 2 

Q Okay.   3 

A There is one other arrow we could make just to give a 4 

little bit of reference where that is at, as well. 5 

 On the back side of that, you can see the canopy for the 6 

fuel islands. 7 

 JUDGE McCARRICK:  Is that the black -- 8 

 THE WITNESS:  Yeah, the black line back there. 9 

 JUDGE McCARRICK:  Yes. 10 

 THE WITNESS:  That is the canopy for the fuel islands.  11 

That is actually where. 12 

Q BY MR. HIGH:  All right, let’s go ahead and make that mark 13 

if you don’t mind, Your Honor. 14 

 JUDGE McCARRICK:  Is that where the truck would be 15 

located, generally in that direction? 16 

 THE WITNESS:  Well, yeah, he was -- that kind of goes 17 

directly north of the building, and they were in the farther 18 

corner, I guess you would say, west of the end of the fuel 19 

islands. 20 

 JUDGE McCARRICK:  You want to put an arrow roughly -- 21 

 THE WITNESS:  Yeah, I can do that. 22 

 JUDGE McCARRICK:  -- to represent it, if you would put an 23 

arrow there? 24 

 THE WITNESS:  I can give you an approximate arrow where it 25 
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is at. 1 

Q BY MR. HIGH:  All right, if it will help us identify that 2 

area where the Teamsters truck was parked at the time you took 3 

the photograph. 4 

A Yeah, if you see this right here, that is the canopy for 5 

the fuel islands, that is where the fuel islands are at. 6 

 THE COURT REPORTER:  Please keep your voice up. 7 

 THE WITNESS:  I’m sorry. 8 

 That is the Pilot Fuel Islands [indicating].  And if I had 9 

to make a mark on this say approximately where it was at -- 10 

Q BY MR. HIGH:  Well, just put an “x” with a circle. 11 

A Okay, it would be behind that, approximately a hundred 12 

yards, and it is approximately about -- it is approximately a 13 

hundred yards from the fuel island, kind of like northwest, if 14 

that makes sense. 15 

 MR. HIGH:  Do you want to see these, Judge? 16 

 JUDGE McCARRICK:  Yeah, let me see where the truck -- the 17 

truck has been identified. 18 

[Long pause] 19 

Q BY MR. HIGH:  How far behind the canopies? 20 

A About a hundred yards, at least.  Kind of southwest of the 21 

far corner of the canopy. 22 

Q Now, let me ask you to turn to General Counsel's Exhibit 23 

No. 135.  It is in this book in front of you. 24 

A Okay. 25 
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 JUDGE McCARRICK:  I have got it here. 1 

 THE WITNESS:  Thank you. 2 

Q BY MR. HIGH:  Look at what has been marked as General 3 

Counsel's Exhibit No. 135, Mr. Curtright.  Can you identify 4 

that for us? 5 

A I can. 6 

Q What is it? 7 

A Yeah, that was the picture that I took of the Teamsters 8 

truck -- 9 

Q All right. 10 

A -- in that far corner of the parking lot. 11 

Q All right, and is that truck then sitting at the point 12 

where you attempted to show us on R-51, Respondent's Exhibit 13 

No. 51? 14 

A That is correct.   15 

 JUDGE McCARRICK:  And from where did you take that 16 

photograph on -- where were you located on Respondent's Exhibit 17 

No. 50 and 51 -- 18 

 THE WITNESS:  I was on the west end of the Pilot Truck 19 

Stop building. 20 

 JUDGE McCARRICK:  Okay.  The north -- the northwest, I 21 

assume? 22 

 THE WITNESS:  Actually, it is kind of where the truck stop 23 

building is at.   24 

 It is more south of it, in the parking lot.  These 25 
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pictures don’t really give you a good picture of how the 1 

parking lot lays out, but I was on the west -- it was kind of 2 

centered. 3 

 JUDGE McCARRICK:  Centered on that west end of the 4 

building? 5 

 THE WITNESS:  That's correct. 6 

 MR. HIGH:  And I was about to go into how it came about 7 

that he took the photo. 8 

 JUDGE McCARRICK:  Okay. 9 

 MR. HIGH:  I don’t know if you want to get into that now, 10 

or -- 11 

 JUDGE McCARRICK:  Yeah, it is ten to; we all need to start 12 

breaking down to get out of here. 13 

 Let’s break at this point, and we will be back on the 14 

record tomorrow morning at 9:00 to continue his testimony. 15 

 MR. HIGH:  Okay. 16 

 MR. GIANNOPOULOS:  Thank you. 17 

 MR. HIGH:  And we will still go until roughly two o’clock, 18 

Your Honor? 19 

 JUDGE McCARRICK:  Yes. 20 

 MR. GIANNOPOULOS:  And Your Honor, before we go off the 21 

record, I just want to ask Mr. High about the -- you were going 22 

to try to get us the guard notes, the log --  23 

 JUDGE McCARRICK:  The full log page that -- 24 

 MR. GIANNOPOULOS:  Bloomfield. 25 
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 MR. HIGH:  Yes, we will try to do that. 1 

 MR. GIANNOPOULOS:  Thank you. 2 

 MR. HIGH:  Let me make a note of that. 3 

 JUDGE McCARRICK:  Okay, very good. 4 

 We are off the record. 5 

(Whereupon, the hearing was recessed until 9:00 a.m. on Friday, 6 

June 22, 2012.) 7 
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 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN J. McCARRICK, 

Administrative Law Judge, at 421 Gold Avenue, Albuquerque,   

New Mexico, on Friday, the 22nd of June, 2012. 
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P R O C E E D I N G S 1 

 JUDGE McCARRICK:  Okay, on the record. 2 

 We are back on the record in the matter of Western 3 

Refining Wholesale, Inc., et al, Cases No. 28-CA-67703, et al.   4 

 The same parties are present here for General Counsel and 5 

Respondent, and we do not have a representative this morning 6 

for Charging Party.  Mr. Giannopoulos, you advised me that Mr. 7 

Ortega said that he would not be present, and as far as you 8 

know, he has not designated a representative to substitute. 9 

 MR. GIANNOPOULOS:  That's correct.  I think he may show up 10 

towards the afternoon, but he is not going to be present for 11 

now. 12 

 JUDGE McCARRICK:  Okay.  Well, a couple of preliminary 13 

matters before we continue with testimony.   14 

 MR. HIGH:  Let me announce to the Court too that Mr. Kevin 15 

Goode couldn’t be here today, so as a corporate representative, 16 

I have Mr. Victor Rueda, the Vice-President of Human Resources 17 

for Western Refining Wholesale, Inc. 18 

 JUDGE McCARRICK:  Very good. 19 

 We have a couple of issues regarding subpoenaed documents.  20 

One was an e-mail -- I don’t recall right now the specific 21 

nature of the e-mail. 22 

 MS. ALONSO:  That was an e-mail to Pam Scott, in between 23 

the first -- her first testimony and her last testimony, 24 

relating to the issuance of General Counsel's Exhibit No. 6, 25 
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and something that she testified about yesterday. 1 

 JUDGE McCARRICK:  Oh, yeah, yeah, yeah.  It was the 2 

effective date -- 3 

 MS. ALONSO:  Uh-huh. 4 

 MR. HIGH:  I am not sure if it is covered by the rule, but 5 

we would have no objection producing it.  I had Ms. Scott 6 

forward that e-mail to me, and I printed it out, and I have a 7 

copy here.  I will be glad to give it to Counsel for the Acting 8 

General Counsel, which I would -- 9 

 JUDGE McCARRICK:  The other item was the guard log, the 10 

note when Mr. Lynn Milton requested the guard to make an -- log 11 

in, and apparently it had been attached or placed behind a log 12 

sheet for that particular day, and I -- I believe that is an 13 

appropriate document to be -- to be produced. 14 

 MR. HIGH:  I have requested that, but I have not yet 15 

received it.  As soon as I do receive it, I will forward it to 16 

Counsel for the Acting General Counsel. 17 

 JUDGE McCARRICK:  Okay.  Now, there were two photos, 18 

Respondent's Exhibit No. 50 and 51.  Some markings have been 19 

made on them, and I believe, Mr. Giannopoulos, you made copies 20 

and those have been substituted -- 21 

 MR. GIANNOPOULOS:  Yes. 22 

 JUDGE McCARRICK:  -- for the originals, at this point? 23 

 MR. GIANNOPOULOS:  Yes. 24 

 JUDGE McCARRICK:  There was an objection made by Counsel 25 
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for the General Counsel to Respondent's Exhibit No. 34 on the 1 

ground that it had not been produced pursuant to subpoena, but 2 

as I understand it, a review of records would show that indeed 3 

the document was produced. 4 

 MR. GIANNOPOULOS:   Correct, Your Honor, and we withdraw 5 

the objection. 6 

 JUDGE McCARRICK:  All right. 7 

 Mr. High, you had mentioned yesterday some other, I think, 8 

photographs or diagrams that you didn’t have at the time.  I am 9 

not sure -- were they being substituted for something or were 10 

they additional exhibits? 11 

 MR. HIGH:  No, they would be additional exhibits, and I 12 

would be glad to show everyone what they are now. 13 

 JUDGE McCARRICK:  Okay.  14 

 MR. HIGH:  If we want to stipulate to Mr. Goode or if we 15 

decide -- I don’t care one way or the other.  I think they are 16 

helpful in terms of visualizing things, and I do have copies 17 

for everyone to --  18 

 MR. GIANNOPOULOS:  Sure. 19 

[Discussion between parties away from microphone, and rustling 20 

of paperwork.] 21 

 THE COURT REPORTER:  Mr. High, I cannot hear you over the 22 

rustling of the paperwork and away from -- 23 

 MR. GIANNOPOULOS:  Maybe we should go off the record while 24 

we -- 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

2615 

 JUDGE McCARRICK:  Let’s go off the record. 1 

[Off the record] 2 

 JUDGE McCARRICK:  Back on the record. 3 

 MR. HIGH:  Respondent would call Mr. Martin Guillen. 4 

 JUDGE McCARRICK:  Okay, sir, if you would stand and raise 5 

your right hand. 6 

Whereupon, 7 

MARTIN GUILLEN, 8 

having been sworn, was called as a witness herein, and was 9 

examined and testified, as follows: 10 

 JUDGE McCARRICK:  Thank you, sir. 11 

 You may be seated. 12 

 Sir, would you state your name for the record? 13 

 THE WITNESS:  Martin Guillen. 14 

 JUDGE McCARRICK:  And would you spell your last name, 15 

please? 16 

 THE WITNESS:  G-u-i-l-l-e-n. 17 

 JUDGE McCARRICK:  Thank you, sir. 18 

 Sir? 19 

 MR. HIGH:  Thank you. 20 

DIRECT EXAMINATION 21 

Q BY MR. HIGH:  Good morning, Mr. Guillen. 22 

A Good morning. 23 

Q Where are you employed, sir? 24 

A Western Refining. 25 
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Q And what is your position with Western Refining? 1 

A Driver. 2 

Q And what terminal do you work out of? 3 

A Ciniza. 4 

Q Is that what some people call Gallup? 5 

A Gallup, New Mexico, yes. 6 

Q All right, and how long have you been with Western 7 

Refining? 8 

A Fourteen years. 9 

Q You did get a subpoena from me, did you not? 10 

A Yes. 11 

Q Telling you to be here? 12 

A Yes. 13 

Q Okay.  Did you -- do you recall an incident with Mr. Kevin 14 

Taddy that occurred there at Gallup? 15 

A Yes. 16 

Q Do you recall when that was? 17 

A Oh, gosh.  The date, I don’t remember now. 18 

 JUDGE McCARRICK:  Can you place it as to a month or a 19 

season of the year? 20 

 THE WITNESS:  It had to been like -- oh, gosh.   21 

 JUDGE McCARRICK:  Take your time.  22 

 THE WITNESS:  Like the end of February, I believe. 23 

 JUDGE McCARRICK:  Of this year? 24 

 THE WITNESS:  Yes. 25 
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Q BY MR. HIGH:  All right, what were you doing there at the 1 

Gallup refinery? 2 

A Okay, I drive a semi, so I load gasoline and diesel.  So, 3 

I was at the Ciniza terminal getting ready to load gasoline. 4 

Q And where is it that you were actually located when you 5 

were getting ready to load? 6 

A Okay, there is a -- there is a Drivers’ Room they call it, 7 

and you have to key in your ID number, your product, your 8 

location, the gallons, and what town you are going to.  So, I 9 

was at this meter, typing in my stuff. 10 

 JUDGE McCARRICK:  Now, was this at the rack or in the 11 

Drivers’ Room? 12 

 THE WITNESS:  It is in the Drivers’ Room, before you go 13 

out to -- 14 

 JUDGE McCARRICK:  The log-in station? 15 

 THE WITNESS:  Yes. 16 

 JUDGE McCARRICK:  Computer? 17 

 THE WITNESS:  Right. 18 

[Long pause} 19 

Q BY MR. HIGH:  Okay, Mr. Guillen, let me show you what I 20 

have marked as Respondent's Exhibit No. 49. 21 

(Respondent's Exhibit No. 49, marked for identification.) 22 

Q BY MR. HIGH:  Take a look at that.  Can you tell me what 23 

that says? 24 

A Yeah, it is -- it is our log-in area.  That is the meters 25 
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down below that he is looking at, and he is getting ready to 1 

key in his number, his truck number, his location, his 2 

products. 3 

Q Does that photograph accurately show the place where you 4 

log in, that you were describing a moment ago? 5 

A Yes. 6 

 MR. HIGH:  All right, we would offer Respondent's Exhibit 7 

No. 49, Your Honor. 8 

 JUDGE McCARRICK:  Any objection? 9 

 MR. GIANNOPOULOS:  No objection. 10 

 JUDGE McCARRICK:  Respondent's Exhibit No. 49 is received. 11 

(Respondent's Exhibit No. 49, received into evidence.) 12 

Q BY MR. HIGH:  How large is this area where you go to log 13 

in to load? 14 

A Okay, this particular area is -- is the center room of 15 

another room that is off to the left, and off to the right.  16 

The roof off to the right is the area where the guard stays, 17 

and that is where he kind of watches the rack.  If there are 18 

any problems that come up, he can kind of correct stuff through 19 

his computers to fix problems on the rack. 20 

 To the left is the Drivers’ Room, and that is where there 21 

is a coffee machine, chairs, tables, vending, restroom, and we 22 

all wait in this room until our number comes up for us to go in 23 

to load. 24 

Q Okay, when you were there logging in, are you on working 25 
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time? 1 

A Yes. 2 

Q And how large is the room there where the -- 3 

A This room right here is probably, oh, maybe a six by ten 4 

area, and the one to the left area is probably a twenty by 5 

twenty, and then the one to the right is probably a ten by 6 

twenty. 7 

Q Now, on the date -- the day that this incident happened 8 

with Mr. Kevin Taddy, do you remember who else was present? 9 

A Oh, gee.  You know, all that week they had -- 10 

 JUDGE McCARRICK:  The question is, at that particular 11 

point in time, do you remember if anybody else was present? 12 

 THE WITNESS:  Well, there was -- there was at least four 13 

of us in this room that day. 14 

Q BY MR. HIGH:  Do you remember who they were? 15 

 JUDGE McCARRICK:  Now, when you are talking about this 16 

room, are you talking about the log-in room? 17 

 THE WITNESS:  Yes.  It was myself, Kevin, Ray Dazhan, I 18 

think is how you say his name. 19 

 JUDGE McCARRICK:  Dazhan? 20 

 THE WITNESS:  Dazhan.  There was Shawn and I forget 21 

Shawn’s last name, and there was two Nelson brothers; Phillip, 22 

I know, and then Phillip’s brother who is from Phoenix, 23 

happened to load that morning. 24 

 JUDGE McCARRICK:  All of these people were in the log-in 25 
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room? 1 

 THE WITNESS:  Were in that room, and the two Nelsons were 2 

off to the right by the doorway. 3 

 JUDGE McCARRICK:  Going into the Operators’ Room? 4 

 THE WITNESS:  Into the Operators’ Room, yes. 5 

Q BY MR. HIGH:  And do you recall about what time all of 6 

this was taking place? 7 

A Oh, gee.  I usually start at 4:00 a.m.  Like I say, that 8 

morning there was people backed up because they were doing work 9 

out on the rack, so there was quite a bit of commotion that 10 

morning.  Usually it is not.  Usually it is in and out, and 11 

because of them trying to blacktop the parking lot out there 12 

where we are loading, it was backed up because they were 13 

limited to only two lanes.  So that is why the back-up was 14 

there. 15 

 JUDGE McCARRICK:  Two lanes and a rack? 16 

 THE WITNESS:  Two lanes on the rack, yes, and there is 17 

usually a four-rack lane out there, but two lanes were shut 18 

down because of the asphalt being poured. 19 

 JUDGE McCARRICK:  All right. 20 

 THE WITNESS:  And this had been going on for at least a 21 

week already. 22 

Q BY MR. HIGH:  Okay, and my question to you is about what 23 

time were you -- 24 

A So, that --  25 
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 JUDGE McCARRICK:  Sir, sir?  1 

 THE WITNESS:  Yes. 2 

 JUDGE McCARRICK:  Let -- this is all being recorded. 3 

 THE WITNESS:  Yeah. 4 

 JUDGE McCARRICK:  You speak over an attorney.  The person 5 

that is making the record isn’t going to be able to understand 6 

what is being said, so let Mr. High finish his question before 7 

you respond.  Just listen and make sure he is finished. 8 

Q BY MR. HIGH:  Okay, so about what time would you have been 9 

there logging in to load that morning? 10 

A Okay, so with that going on, I would be there about 4:00 11 

a.m.  I had already been there about an hour, so it was around 12 

5:00 a.m. when this happened. 13 

Q Okay.  And did you have any conversation with Kevin Taddy 14 

while you were logging in? 15 

A Okay, while I was on the phone trying to get my stuff to 16 

get dispatched to queue in, two people come in, and by just the 17 

sounds, I already knew it was Kevin and Ray behind me, and they 18 

were already in a hurry.  They knew the rack was running late, 19 

and they ere like -- like in a hurry to try to get loaded. 20 

 MS. ALONSO:  Objection, calls for speculation. 21 

 JUDGE McCARRICK:  Overruled; the answer is in. 22 

Q BY MR. HIGH:  What -- did you hear Kevin Taddy speak any 23 

words that morning? 24 

A “Ah, here we go again.  The rack is down again.  We are 25 
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going to have to wait again.  This rack is always messed up.  1 

How come they don’t fix this rack?  If this was the Union, they 2 

could fix all of this.  This would be taken care of.”  He was 3 

making comments like that. 4 

Q All right.  Did you say anything back to him?  He kept on 5 

and on about that situation, you know.  He had already been 6 

doing that days before and I was already getting upset with 7 

that.  You know, he -- he always had this -- 8 

 JUDGE McCARRICK:  Sir, I’m not interested in what you 9 

perceived his -- 10 

 THE WITNESS:  Okay. 11 

 JUDGE McCARRICK:  -- attitude to be.  What I am interested 12 

in is what was said. 13 

 THE WITNESS:  Okay.  So -- 14 

 JUDGE McCARRICK:  What Mr. High is asking you about. 15 

 THE WITNESS:  Okay, so as we -- he was telling me about 16 

all of this rack, this and that, he -- “They could fix this 17 

stuff.  The Union is going to make it better.  We can all work 18 

better in these situations if they corrected it.”  It is not 19 

nothing that was out of the ordinary.  It was expected because 20 

every -- 21 

 JUDGE McCARRICK:  Sir, sir, sir.  I don’t want your 22 

rhetoric.  I want to hear what was said by you and him and 23 

other -- 24 

 THE WITNESS:  Okay, so -- 25 
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Q BY MR. HIGH:  Sir, what did you say, if anything, to Kevin 1 

Taddy? 2 

A Okay, so when Kevin was -- I said, “You know, I am trying 3 

to concentrate on what products I am putting in by my meter and 4 

listening to the phone and hearing you rattling off about this 5 

stuff.  Kevin, Kevin, you need to be quite already.  I am 6 

trying to get my product taking out of my system so I can put 7 

them in the meter.  You don’t need to be going on about this 8 

stuff.  I already know what you feel about the Union.   I don’t 9 

want to hear it.  You know my feelings about it.  Please just 10 

knock it off.  Stop it.  You need to take your comments to 11 

Albuquerque and just leave it alone.  You know my situation on 12 

it.  Just leave it alone already.”  That is what I told him. 13 

Q All right, now I want you to look again at Respondent's 14 

Exhibit No. 49.  Tell me again what it is you do when you are 15 

logging in?  What do you have to enter and how do you actually 16 

make that entry? 17 

A Okay.  I am on the phone that is off to my left, listening 18 

to the dispatcher. 19 

 JUDGE McCARRICK:  The phone is on the wall? 20 

 THE WITNESS:  Yes. 21 

 JUDGE McCARRICK:  Okay. 22 

 THE WITNESS:  And you go to this meter, the one on the 23 

left.  That is the one I usually I am at. 24 

 JUDGE McCARRICK:  The one with the sign saying, “No 25 
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Chevron?” 1 

 THE WITNESS:  Right.   2 

Q BY MR. HIGH:  Excuse me, the sign with the -- 3 

A Yes. 4 

Q Okay. 5 

A The number -- 6 

Q Excuse me, let me stop you there. 7 

A Okay.   8 

Q Now, I want to take this slowly, so you -- you just 9 

respond to me, okay? 10 

A Okay. 11 

Q You have some papers with you when you walk in there to 12 

log in, correct? 13 

A Correct, right. 14 

 MS. ALONSO:  Objection, leading. 15 

 JUDGE McCARRICK:  Overruled. 16 

Q BY MR. HIGH:  What is it you have with you? 17 

A It is a freight bill, and tells you the store, the town, 18 

the products, like unleaded, premium, plus, diesel, and it will 19 

show the gallons. 20 

Q All right.  Now, that -- now, that is the fuel or the 21 

product that you are going to deliver somewhere? 22 

A Right. 23 

Q All right, and you have got to load it there at the 24 

loading rack? 25 
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A Yes.  You have to enter that in this machine. 1 

Q And what -- what do you actually punch in to this thing 2 

that has “No Chevron” on it? 3 

A All right, okay.  This is the log-in meter so you punch in 4 

my ID number.  Then -- 5 

Q Excuse me, excuse me.  I notice on this, it has got a 6 

keypad.  One side of it is the alphabet. 7 

A Right. 8 

Q And on the right-hand side, I can’t read it, but it has 9 

numbers? 10 

A A numerical pad. 11 

Q Okay, so the first thing you would do is you would enter 12 

in your ID number? 13 

A Yes. 14 

Q Okay.  And then, what do you do? 15 

A Okay, 0297, the driver’s number comes up and then it shows 16 

your truck number.  You enter your truck number. 17 

Q All right, is that a numerical number? 18 

A Yes. 19 

Q Okay. 20 

A So I enter 1807. 21 

Q Okay. 22 

A Then it will say trailer number and then I enter my 23 

trailer number, 5357.  You enter that.  And then, it comes up 24 

with your name.  It recognizes it and it brings up the menu 25 
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that you have that is on the paper in your hand.  If it doesn’t 1 

match, then you have to verify it.  Most of the time it 2 

verifies it because it has already been done, already been 3 

dispatched. 4 

Q All right, and stop right there. 5 

 It comes up on which one of these little screens? 6 

A The screen to the right. 7 

Q All right, where the screen looks like it has PC-3 on it? 8 

A Yeah. 9 

Q All right.  So what comes up there, is that a reflection 10 

of the paper that you have in your hand? 11 

A Yeah, yeah, it is kind of -- tells you the store number, 12 

the products you are going to load and the gallons, then --  13 

Q And you compare what you have on the screen with what you 14 

have in your hand? 15 

A Yes.  And then it says “verify,” and you know this paper 16 

is what is showing on the meter, and you say “yes,” and you 17 

press “enter.”  And then, it clears the screen and it goes back 18 

to the products and you select regular, plus, premium, diesel.” 19 

Q All right, and what is it that you have to punch to select 20 

one of those fuels? 21 

A Okay, the cursor goes down to whichever product you 22 

highlight and you press “enter.”  So, when regular comes up, 23 

you go down to the next one, you press “mid-grade,” you 24 

highlight it, and “enter,” and diesel say, and enter it, and 25 
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you say “enter.”  And then, it changes screens and it will say 1 

your name, your truck and trailer number, and your products you 2 

are going to load, and the destination.  If this is correct, 3 

you say “yes.”  You press “yes,” and it will confirm the load, 4 

and then it gives you a load number, and you have to write that 5 

number on your pad when you go outside to load your product. 6 

Q All right.  What if you make an error when you are 7 

entering something? 8 

A Well, you know, us drivers are -- if you load the product 9 

and you are not paying attention -- 10 

 JUDGE McCARRICK:  What would happen on the computer if you 11 

make an error? 12 

 THE WITNESS:  It will accept it because you can’t change 13 

it.  Once you say you have entered that product and you go load 14 

it, and it is the wrong product, then it is the driver’s fault.  15 

You can’t -- 16 

 JUDGE McCARRICK:  You can’t -- 17 

 THE WITNESS:  There is no way to change it. 18 

 JUDGE McCARRICK:  There is no button there to cancel? 19 

 THE WITNESS:  No.  Once you select -- you ere already 20 

given that option to select what you want.  If you don’t select 21 

it on what is on the paper, then it is the driver’s fault. 22 

 JUDGE McCARRICK:  Now, let’s say you are supposed to be 23 

loading diesel, and by mistake, you load premium gasoline.   24 

 THE WITNESS:  Okay. 25 
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 JUDGE McCARRICK:  You select that and you hit “enter.”  1 

Can you cancel that out and enter diesel? 2 

 THE WITNESS:  Okay, at that stage, if you saw it and you 3 

can get it changed right then. 4 

 JUDGE McCARRICK:  Yeah. 5 

 THE WITNESS:  But most of the time, the screen will go 6 

blank and here is where a lot of people -- 7 

 JUDGE McCARRICK:  My question is simply, can you cancel 8 

out an error and re-enter? 9 

 THE WITNESS:  You have to -- 10 

 JUDGE McCARRICK:  You have noticed that you made a 11 

mistake. 12 

 THE WITNESS:  If you did, it will come back up and you can 13 

tell the guard that, and he will make the change, but yes. 14 

 JUDGE McCARRICK:  I guess I need to be more specific. 15 

 Can you make that change right there on the computer that 16 

is shown in Respondent's Exhibit No. 49?  Can you cancel out 17 

diesel and re-enter premium fuel? 18 

 THE WITNESS:  You will have to start all over again. 19 

 JUDGE McCARRICK:  Okay. 20 

 THE WITNESS:  You start all over again, yes. 21 

 JUDGE McCARRICK:  Okay. 22 

Q BY MR. HIGH:  And if you enter the wrong product and don’t 23 

see it, then you can go out and load the wrong product on your 24 

truck; is that what you are saying? 25 
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 MS. ALONSO:  Objection, leading. 1 

 THE WITNESS:  If you go out -- 2 

 JUDGE McCARRICK:  I think that is -- [Mr. High and witness 3 

speaking over Judge - indiscernible] 4 

Q BY MR. HIGH:  And how long does it take you -- well, is 5 

that the end of what you do here at this computer? 6 

A At this room, yes. 7 

Q Okay. 8 

A Once you get your confirmation number, you keep that 9 

number with you, and that is when you go out to the rack. 10 

Q Okay, and how long does it take you to go in and enter in 11 

this information that you are required to enter in to load? 12 

A Okay, that is when the drivers are waiting in the room.  13 

Usually it takes a truck 45 minutes to load. 14 

Q No, I am talking about the time -- once you walk up to 15 

this computer -- 16 

A Okay. 17 

 JUDGE McCARRICK:  Let him finish. 18 

Q BY MR. HIGH:  Excuse me.  Once you walk up to this little 19 

computer shown in Respondent's Exhibit No. 49, and you start 20 

punching in the numbers you told us about, how long does that 21 

process take to enter in everything that is required to be 22 

entered in? 23 

A Oh, it probably takes three minutes. 24 

Q All right.  Now, you indicated earlier that you were on 25 
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the telephone? 1 

A Yes. 2 

Q Why would you be on the telephone with someone? 3 

A You are supposed to verify with your dispatcher that the 4 

paper that they sent you on this fax machine that is there to 5 

the left, that gray machine, has not been changed, because 6 

sometimes we get loads changed.  So you call and say, “Oh, 7 

Dispatch.  I got my papers here, am I still going,” and they 8 

will say yes or no. 9 

Q Okay.   10 

A The dispatch will say, “Throw that away.  I will send you 11 

some new stuff. 12 

Q All right.  Now, the papers that you are talking about 13 

looking at to enter these numbers, do you have those when you 14 

first arrive, or -- 15 

A No, you see those papers there to the left, between the 16 

copier and the meter -- 17 

Q Laying on what appears to be a tabletop? 18 

A Right.  It has a big “W” on them? 19 

Q Okay. 20 

A Those are the sales invoices.  That is what they sent to 21 

us. 22 

Q All right, and what -- what comes out on this printer -- 23 

 JUDGE McCARRICK:   Let me ask, when you actually get the 24 

invoice -- 25 
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 THE WITNESS:  Usually you have to call and tell them, send 1 

-- “I’m here.  Send me my invoice.” 2 

 JUDGE McCARRICK:  Like that? 3 

 THE WITNESS:  Yes. 4 

Q BY MR. HIGH:  And does it come in on this fax machine 5 

shown in -- 6 

A Yes. 7 

Q Excuse me, let me finish. 8 

A Okay. 9 

Q Does it come in on the fax machine shown in Respondent's 10 

Exhibit No. 49? 11 

A Yes. 12 

Q So, when you arrived there to load, you don’t have any 13 

papers with you? 14 

A No. 15 

Q You go into this booth, and what is the first thing you 16 

do? 17 

A Call my dispatch. 18 

Q Okay, now you call the dispatch and say, “I am here?” 19 

A “This is Mratin.  Am I getting dispatched today?” 20 

 Yes or no, and then they will send you your stuff. 21 

Q Okay, and it comes in on this fax machine? 22 

A Yes. 23 

Q And then, what do you do? 24 

A You look at them.  Okay, this is where I am going, yes.  25 
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And then, you verify the town, the place, the gallons, the 1 

product. 2 

Q That is on the phone to the dispatcher? 3 

A Yes. 4 

Q All right, and then, what do you do? 5 

A Okay, if he says it is okay to go, good to go, then I hang 6 

up with him.  I go to the meter and usually start punching in. 7 

Q Okay, all right. 8 

 JUDGE McCARRICK:  I guess I still don’t understand how the 9 

process starts from the time you come to work.  Where do you 10 

pick your truck up? 11 

 THE WITNESS:  At the yard there. 12 

 JUDGE McCARRICK:  In Gallup? 13 

 THE WITNESS:  Yes. 14 

 JUDGE McCARRICK:  Down by the -- 15 

 THE WITNESS:  In the refinery. 16 

 JUDGE McCARRICK:  At the refinery -- 17 

 THE WITNESS:  Yes. 18 

 JUDGE McCARRICK:  Okay.   Not down at the -- 19 

 THE WITNESS:  Travel center. 20 

 JUDGE McCARRICK:  Travel center, okay. 21 

 THE WITNESS:  No. 22 

 JUDGE McCARRICK:   So they are -- 23 

Q BY MR. HIGH:  How far is the area that you park your truck 24 

from this room where you enter the data?  How far away? 25 
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A My truck is probably about a hundred yards. 1 

Q And once you complete all of this, then you wait for your 2 

turn to go load. 3 

A Yes. 4 

Q Okay. 5 

 JUDGE McCARRICK:  So, is that -- is that -- when you show 6 

up to work at 4:00 a.m. at the parking lot where your truck is 7 

in Gallup , at that point, you don’t know what you are going to 8 

be doing that day? 9 

 THE WITNESS:  No. 10 

 JUDGE McCARRICK:  Not until you get the fax. 11 

 THE WITNESS:  Yes. 12 

 JUDGE McCARRICK:  Okay, very good. 13 

Q BY MR. HIGH:  Now, on the -- did -- the thing that just 14 

occurred, Mr. Guillen, did you see Kevin Taddy take anything 15 

off the wall? 16 

A Yes. 17 

Q All right, tell me what it is you saw Kevin Taddy do. 18 

 JUDGE McCARRICK:  Let’s get some foundation for where, 19 

when -- where the witness was and what he saw. 20 

 MR. HIGH:  All right. 21 

Q BY MR. HIGH:  You told me about the words that Kevin Taddy 22 

was speaking and what you had told him, what you replied to him 23 

where you log in.  Once you finished logging in, where did you 24 

go? 25 
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A Okay, I got my papers and I started to walk into the 1 

driver’s lounge, to the left -- 2 

Q Okay. 3 

A -- to wait my turn. 4 

Q All right.  And what happened when you went in there? 5 

A So, Kevin was right behind me.  He was trying to get cuts 6 

to go in front -- 7 

 MS. ALONSO:  Objection; calls for speculation. 8 

 JUDGE McCARRICK:  Sustained. 9 

Q BY MR. HIGH:  Okay, you walk into what you call the 10 

driver’s lounge. 11 

A Yes. 12 

Q And Kevin Taddy was behind you? 13 

A Yes. 14 

Q Okay.  And what happened then? 15 

A He started saying, “This is not good.  We go through this 16 

every morning.  Why do we got to put up with this?  You guys 17 

need to” -- particular me, “We” -- 18 

Q Stop right there a minute.   19 

 Was he talking to you? 20 

A To me. 21 

Q Okay.  Was anyone else then in this driver’s lounge area 22 

when Kevin Taddy was speaking those words? 23 

A There was two guards there, the floor guards, and then Ray 24 

was there.  Shawn and Leo which is the Western guard -- 25 
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 JUDGE McCARRICK:  Was he in the lounge? 1 

 THE WITNESS:  He was out -- at the middle room there. 2 

Q BY MR. HIGH:  The log-in room? 3 

A Yes. 4 

 JUDGE McCARRICK:  Well, who was in the lounge? 5 

 THE WITNESS:  The four people I mentioned.  Myself, Kevin, 6 

Ray, and the two guards, Marco and oh, I think her name was 7 

Beverly.  She was kind of a new girl there. 8 

Q BY MR. HIGH:  Okay, you mentioned a Shawn.  Where was 9 

Shawn? 10 

A He was sitting at one of the tables there. 11 

Q Okay. 12 

A In the Driver’s Lounge. 13 

Q All right.  And were the other people sitting at tables or 14 

standing up? 15 

A They were -- they were sitting down. 16 

Q All right.  Who was standing up when you walked into the 17 

Drivers’ Lounge? 18 

A Myself and Kevin were walking in, so we were standing. 19 

Q All right.  And where was Ray Dazhan? 20 

A I believe -- he was already in the Driver’s Room already, 21 

because he knew he had to wait, so he was just going to wait 22 

until it was his turn to queue in. 23 

Q All right.  Was he sitting or standing if you recall? 24 

A He was standing. 25 
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Q All right.  And what did you observe Kevin Taddy do in the 1 

Driver’s Lounge? 2 

A Okay, he was -- Ray was talking to me, again, about -- 3 

 JUDGE McCARRICK:  Sir, what did you see him do? 4 

 THE WITNESS:  Okay, he was upset already. 5 

 JUDGE McCARRICK:  Sir -- 6 

 THE WITNESS:  Okay. 7 

 JUDGE McCARRICK:  What I want -- Mr. High is only asking 8 

you what you saw Mr. Taddy do. 9 

 THE WITNESS:  Okay.  He came into the Drivers’ Room.  To 10 

the right there was these posters on the right wall against the 11 

Union, and he ripped that poster off the wall, and tore it up, 12 

and stuck it in the trash can. 13 

Q BY MR. HIGH:  All right, stop right there for a minute.  14 

 How large was this poster? 15 

A Oh, gee, it was about that big, like that bulletin board 16 

right there. 17 

 JUDGE McCARRICK:  The size of the easel over here? 18 

 THE WITNESS:  Yes, uh-huh. 19 

 MR. HIGH:  Okay.  20 

 JUDGE McCARRICK:  I think there is -- I think it has 21 

previously been described by Mr. Giannopoulos.  I think there 22 

was dimensions on the sheet. 23 

 MR. GIANNOPOULOS:  Yes. 24 

 JUDGE McCARRICK:  28 by 30, maybe, 32? 25 
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 I thought there were some dimensions there somewhere, Mr. 1 

High. 2 

 MR. HIGH:  2.5 feet by 2.08 feet. 3 

 JUDGE McCARRICK:  Okay, thank you.  Very good. 4 

Q BY MR. HIGH:  Now, how did -- did you actually see Kevin 5 

Taddy take this poster off the wall? 6 

A Yes, because he did it -- 7 

Q Stop right there.  You did see him? 8 

A Yes. 9 

Q Okay, my question to you now, is describe for me how he 10 

removed it from the wall. 11 

A He just got it by one of the corners and just pulled it 12 

right off of the wall, and just started to tear it in half and 13 

pieces, and chunked it up and threw it in the trash can. 14 

Q All right, now, when you take something off of the wall, 15 

you can pull it off, or you can rip it off.  What did Mr. Taddy 16 

do? 17 

A He ripped it off. 18 

Q Okay, and you saw him do that? 19 

A Yes. 20 

Q Did you observe Mr. -- let me stop right there for a 21 

minute.   22 

 Did he say anything when he ripped it off of the wall? 23 

A While he was doing that, “The Company is not worth -- the 24 

Union can help us fix stuff.  The Union is going to make this 25 
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all better,” and that is when he is ripping it all up. 1 

Q Okay.  And did you say anything back to Mr. Taddy when you 2 

saw him do this? 3 

A Just, you know, “Kevin, you need to just keep your 4 

comments to yourself.  You know, I don’t want to hear it no 5 

more.  I am tired of it.  You know my opinion on the Union.  6 

Just knock it off already.  Knock it off.” 7 

Q Did he say anything back to you? 8 

A “Oh, well” -- kind of like mocking Steve.  Steve would 9 

always say, “It is what it is,” and he said, “Oh, yeah, right.  10 

It is what it is, huh?” 11 

Q And how long did this exchange of words take? 12 

A Oh, about four or five seconds. 13 

Q All right, and did you see him observe Kevin Taddy do 14 

anything else while he was in the Drivers’ Lounge? 15 

A He walked to the -- I would say the opposite corner of the 16 

building and there was another poster like that -- 17 

 MS. ALONSO:  Objection, non-responsive.  He said he walked 18 

to the corner of the building.  He asked what he was doing, 19 

what else he observed in the room. 20 

 THE WITNESS:  Oh, in the room. 21 

 JUDGE McCARRICK:  I think that is what he is doing.  22 

Overruled. 23 

 Go ahead, sir, you may finish. 24 

 THE WITNESS:  Okay.  When he left that where he was at, 25 
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where we were at, he walked to the opposite corner of the room 1 

and -- 2 

 JUDGE McCARRICK:  The Drivers’ Room? 3 

 THE WITNESS:  Yes.  And Marco, one of the guards got up 4 

and said -- observed that when he tore that and threw it in the 5 

trash, and said, “Kevin, you need to knock that off.  Don’t do 6 

that.” 7 

Q BY MR. HIGH:  Did you hear the guards speak those words to 8 

Kevin Taddy? 9 

A Yes, I did. 10 

Q How far away were you from where the -- Marco the guard 11 

and Kevin Taddy were when the guard spoke those words? 12 

A Oh, gee, probably eight feet. 13 

Q Okay, and did Kevin Taddy say anything back to the guard? 14 

A “I work here.  This is my company.  I can do what I want,” 15 

and he grabbed the second poster off of the wall and ripped it 16 

off of the wall, and started tearing it up and saying, “This is 17 

my company.  I can do what I want,” and chunked it in the paper 18 

trash can. 19 

Q Did the guard say anything to Kevin Taddy at that point? 20 

A And then Marco stood up and was standing up and the -- and 21 

said, “Now, Kevin, you need to stop, stop.  Until it is time 22 

for you to load, then you need to leave this building and you 23 

need to go out to your truck and wait out there. 24 

Q What did Kevin Taddy do then? 25 
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A He was mumbling.  I couldn’t really hear what he was 1 

mumbling, but Marco made him leave.  He walked out of the 2 

building and went to his truck and waited in the truck. 3 

Q Now, did anyone from the Company ever ask you what you 4 

observed with respect to this Kevin Taddy incident? 5 

A No. 6 

Q Did you ever talk with anyone from the Company about it? 7 

A Not really direct, because I didn’t think it was a big 8 

deal. 9 

 JUDGE McCARRICK:  Sir, the question is, did you speak to 10 

anybody from the Company about this incident? 11 

 THE WITNESS:  No. 12 

Q BY MR. HIGH:  Were you ever asked to write a statement 13 

about it? 14 

A Yes. 15 

Q Did you do that? 16 

A Yes. 17 

Q Look in front of you -- I will help you find it.  It is 18 

General Counsel's Exhibit No. 99.   19 

A Okay. 20 

Q All right, take a look at General Counsel's Exhibit No. 21 

99, Mr. Guillen. 22 

A Uh-huh. 23 

Q Have you had a chance to look at that? 24 

A Yes. 25 
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Q Who prepared that? 1 

A I did. 2 

Q Oh, is that a statement that you wrote? 3 

A Yes. 4 

Q And does your signature appear on that document? 5 

A Yes. 6 

Q And do you recall what you did with that -- well, first of 7 

all, why did you write that? 8 

A David Townsend found out a few days later that this had 9 

happened -- 10 

 MS. ALONSO:  Objection, non-responsive. 11 

 JUDGE McCARRICK:  Sustained. 12 

Q BY MR. HIGH:  Did someone from Western Refining ask you to 13 

write a statement? 14 

A Yes. 15 

Q You did that? 16 

A Yes. 17 

Q And what did you do with it after you wrote it? 18 

A I give it to David.  19 

Q Okay. 20 

 JUDGE McCARRICK:  Mr. Townsend? 21 

 THE WITNESS:  Townsend, yes. 22 

Q BY MR. HIGH:  And who is David Townsend? 23 

A My supervisor. 24 

Q All right.  Now, I want to move on to another topic, Mr. 25 
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Guillen.   1 

 Did you ever have occasion to meet an individual that went 2 

by the name of Simon? 3 

A Yes. 4 

Q And what did you understand Simon was? 5 

A He was for the Company, against the Union. 6 

Q All right.  Did you ever have conversations with him? 7 

A It was like at a conference meeting with all of the 8 

drivers. 9 

Q All right.  Do you recall any subjects that he talked 10 

about? 11 

A Just saying that the Union was not good.  He experienced 12 

past deals with the unions, and they were not good, telling us 13 

that they were really not, you know, good for us as drivers.  14 

Q All right.  At any time did this Simon fellow ever speak 15 

words to you that if you would not support the Union, he had a 16 

better package for you? 17 

A No. 18 

Q Did this Simon fellow ever speak words to you where he 19 

said he had a Simon package? 20 

A No. 21 

Q Have you ever heard that expression, “Simon Package?” 22 

A No, I haven’t. 23 

 MR. HIGH:  All right, we will pass the witness, Your 24 

Honor. 25 
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 JUDGE McCARRICK:  Cross? 1 

 MS. ALONSO:  Yes, Your Honor.  May we take five minutes -- 2 

 JUDGE McCARRICK:  Off the record. 3 

[Off the record] 4 

 JUDGE McCARRICK:  Back on the record. 5 

 Ms. Alonso? 6 

 MS. ALONSO:  Thank you. 7 

CROSS EXAMINATION 8 

Q BY MS. ALONSO:  Hi, Mr. Guillen.  My name is Sophia, and I 9 

am prosecuting the case on behalf of the Government, along with 10 

co-counsel sitting here at the table. 11 

 I want to just -- going to follow-up on some of the 12 

answers that you just gave to Mr. High. 13 

 Now, the day that you -- you answered some questions about 14 

some conduct that you observed by Kevin Taddy, and that day, 15 

when Kevin Taddy walked in -- well, I am going to hand you what 16 

has been marked as General Counsel's Exhibit No. 144. 17 

A Okay. 18 

Q This has been identified as the diagram of the Drivers’ 19 

Room, or the Guard Shack.  Okay? 20 

 JUDGE McCARRICK:  It is not to scale.  That is a given.  21 

The size of the rooms on that paper don’t represent their 22 

actual dimensions. 23 

Q BY MS. ALONSO:  All right, now the morning that -- the 24 

morning of the day of this incident that you just described, 25 
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that morning, where exactly where you standing in this -- in -- 1 

where in this room were you standing, and so the south side, 2 

that is the bottom, and that is the front door.  3 

 So, go ahead and take a look and locate where you were at 4 

when all of this began. 5 

A Okay, so I went in the south door and in this first 6 

building, room, to the left where the phone and the log-in 7 

computer counter is. 8 

Q All right, so you were standing right by the phone in this 9 

diagram? 10 

A Yes, and I was on the phone. 11 

Q Now, was Kevin Taddy already in that room? 12 

A No, he hadn’t gotten there yet. 13 

Q Okay.  So who else was in that room when you were there? 14 

A Okay, Leo, the Plant Operator was in the Plant Operator 15 

Room. 16 

Q Okay.  So, let me pause you right there.  Was Leo standing 17 

at that door at the Plant Operator’s Room? 18 

A There is a desk on the south wall, and it faces south, and 19 

he was talking to two people, the two Nelson brothers at the 20 

doorway. 21 

Q Okay, so he was standing at the doorway then, Leo was at 22 

the doorway? 23 

A Yes. 24 

Q And the two Nelson brothers were standing right outside 25 
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the doorway? 1 

A Yes. 2 

Q Okay.  Now, who else was there? 3 

A I believe it was Joe and Shawn already queuing in when I 4 

got there. 5 

Q Okay, so where was Shawn sanding? 6 

A He was at one of the two computers there, logging in. 7 

Q All right, and this is while you were on the phone? 8 

A As I walked in to get to the phone, I remember them being 9 

there already logging in.   10 

Q Okay, and Shawn was logging in and he was standing at the 11 

front at the log-in computer, right? 12 

A Yes. 13 

Q Okay, and then Jose? 14 

A He was there doing the same thing, because there is two 15 

meters -- two people can do it at the same time, at once. 16 

Q Okay, and do you know Jose’s last name? 17 

A We always call him Mijo [phonetic]. 18 

Q Okay. 19 

A It is like Mija, Mejia [phonetic]. 20 

Q Okay.  So, he was always -- the two were logging in? 21 

A Yes. 22 

Q All right.  And who else was present in that room? 23 

A Other than myself, it was just us five. 24 

Q Okay, and then at that point, what happened next? 25 
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A I went to the phone and I picked up the phone, and dialed 1 

my dispatcher.  2 

Q Well, how long did it take -- how long did you see Shawn 3 

and Jose standing at the computers? 4 

A Oh, they were probably there maybe four, five, six 5 

minutes, probably. 6 

 JUDGE McCARRICK:  Were they still there while you were on 7 

the phone? 8 

 THE WITNESS:  Yes. 9 

Q BY MS. ALONSO:  Okay, and the Nelson -- the two Nelson 10 

brothers, were they still there -- were they there the entire 11 

time that you were on the phone? 12 

A Yes. 13 

Q Okay.  And what happened next? 14 

A Okay, so I called my dispatcher and I asked him where my 15 

route was.  He tells me he is going to send the paperwork over 16 

to me, and I am getting stuff from him -- 17 

 JUDGE McCARRICK:  Did you have to wait for the fax? 18 

 THE WITNESS:  Yeah, you have to kind of wait while they 19 

are on the phone, and they are faxing it, so you kind of want 20 

to have your paperwork in your hand while you are talking to 21 

the dispatcher, to make sure that it is the location, the 22 

product, the town that you area going to. 23 

Q BY MS. ALONSO:  Okay, Mr. Guillen, let me pause you right 24 

there.   25 
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 How long was your phone call with the dispatcher? 1 

A Oh, gee, probably about three, four minutes. 2 

Q All right. 3 

 JUDGE McCARRICK:  The fax came through after that? 4 

 THE WITNESS:  Well, it came in quicker than the phone call 5 

lasted, because the fax comes in first, and then you talk to 6 

your dispatcher. 7 

 JUDGE McCARRICK:  I thought you said you didn’t get your 8 

invoice until after you had made the phone call and the 9 

dispatcher sent it. 10 

 THE WITNESS:  Right.  So, while I am talking to him, he 11 

said, “Oh, you are there.”  He already knows I am there. 12 

 JUDGE McCARRICK:  Okay. 13 

 THE WITNESS:  He sent them and I am on the phone -- 14 

 JUDGE McCARRICK:  All right. 15 

 THE WITNESS:  -- and I get them and I look at them and I 16 

say -- 17 

 JUDGE McCARRICK:  But that is what I am saying.  How long 18 

did it take before the fax came through? 19 

 THE WITNESS:  Oh, gee, thirty seconds. 20 

 JUDGE McCARRICK:  Okay. 21 

Q BY MS. ALONSO:  All right, so you started the call and 22 

then the fax came in during your phone call with the 23 

dispatcher, right? 24 

A Yes. 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

2648 

Q And at this point, there were still only Jose, Shawn, the 1 

two Nelson brothers, and Leo Griego in the room? 2 

A Yes. 3 

Q At what point did Kevin Taddy walk into the room? 4 

A Okay, while I was on the phone, I could hear him behind me 5 

talking.  I recognized his voice. 6 

Q Well, were you facing the wall? 7 

A Yes.  8 

Q So you didn’t see him walk into the door? 9 

A No. 10 

Q And at that point, was Shawn -- were Shawn and Jose still 11 

in this room? 12 

A Yes. 13 

Q Okay, and now, at this -- when Kevin walks into the room, 14 

you couldn’t see where he was standing. 15 

A Right behind me, because I could hear him; it was him. 16 

Q But you were facing the wall so you couldn’t see where he 17 

was at. 18 

A No, but I knew it was him behind me.  I recognized his 19 

voice. 20 

Q But looking at this diagram, you wouldn’t be able to show 21 

me exactly where Kevin was when he walked in? 22 

A Well, from the doorway to the counter, it is only like 23 

three feet, so it is like two steps in the building and you are 24 

at the counter.  25 
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Q Okay.  And when Kevin walked in, were the other three 1 

people in this room? 2 

A Yes. 3 

Q Okay.  Now, Kevin was complaining about the wait at the 4 

rack, right? 5 

A Yes. 6 

Q And you were -- and you were upset about that. 7 

A Me? 8 

Q Yes. 9 

A About what? 10 

Q About his complaints about the -- about his complaints 11 

about the rack? 12 

A About him taking my concentration from the dispatch on 13 

where I am supposed to go. 14 

Q Okay.  And -- and he said that if there was a union there, 15 

there wouldn’t be delays at the rack. 16 

A Right. 17 

Q Now -- 18 

 JUDGE McCARRICK:  And you were upset because -- because 19 

Mr. Taddy’s comments were distracting you? 20 

 THE WITNESS:  Right. 21 

Q BY MS. ALONSO:  And that day, you were able to encode your 22 

load properly into the computer? 23 

A Yes. 24 

Q And you loaded your truck properly that day, didn’t you? 25 
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A Yes. 1 

Q And you didn’t make any mistakes that day. 2 

A No. 3 

Q And you were able to deliver your product properly that 4 

day, too, right? 5 

A Yes. 6 

Q Now, at what point did -- did you walk into the Driver’s 7 

Room? 8 

A Oh, it was probably maybe five minutes after I got off the 9 

phone, being on the phone, I got my paper and went into the 10 

Drivers’ Room to wait my turn. 11 

Q Okay, so you stayed in this room for about three to five 12 

minutes after you hung up the phone? 13 

A That -- the whole time, from the time I got on the phone 14 

until the time that I got my paper and went into the Drivers’ 15 

Room, it was like three to five minutes. 16 

Q And you were still in this smaller room when you told 17 

Kevin that you wanted him to take his stuff back to 18 

Albuquerque? 19 

A Yes. 20 

Q Okay, what did you mean by take his stuff back to 21 

Albuquerque? 22 

A Well, his comments, his -- his -- every morning it is the 23 

same thing, like I said. 24 

 JUDGE McCARRICK:  Comments about what? 25 
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 THE WITNESS:  About the Union.  “You need to join the 1 

Union, you need to vote with us.”  You know, “The Union makes 2 

us better.  3 

Q BY MS. ALONSO:  And you were tired of hearing that, right? 4 

A Well, he had -- all that week, it was nothing to do with 5 

the Union.   6 

 JUDGE McCARRICK:  Sir, that is not responsive to the 7 

question. 8 

 THE WITNESS:  Okay. 9 

Q BY MS. ALONSO:  You were tired of hearing him make these 10 

comments, right? 11 

A Well, you know, if you don’t want to -- 12 

 JUDGE McCARRICK:  Sir, again.  It calls for a yes or no 13 

answer.  Were you tired of hearing these comments about the 14 

Union? 15 

 THE WITNESS:  Yes. 16 

Q BY MS. ALONSO:  And you are against the Union, aren’t you? 17 

A Yes. 18 

 JUDGE McCARRICK:  While you were on the phone and doing 19 

your log-in information in the computer for whatever that 20 

document is, Mr. -- the Nelson brothers were speaking with Leo?  21 

They were having a conversation? 22 

 THE WITNESS:  With Leo. 23 

 JUDGE McCARRICK:  Uh-huh.  Were they and Shawn greeting 24 

each other, as well?  Were they speaking to each other? 25 
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 THE WITNESS:  Yes. 1 

 JUDGE McCARRICK:  They were speaking to --  2 

 THE WITNESS:  They were talking about where they were 3 

going, chatting. 4 

 JUDGE McCARRICK:  And none of that distracted you? 5 

 THE WITNESS:  No.  It wasn’t loud.  It wasn’t a 6 

penetrating conversation like Taddy was doing. 7 

 JUDGE McCARRICK:  It wasn’t about the Union, was it? 8 

 THE WITNESS:  Right. 9 

Q BY MS. ALONSO:  All right, now, you told Kevin that you 10 

knew -- that he knew how you felt about the Union, right? 11 

A Yes. 12 

Q Now, had you ever had these debates about the Union with 13 

Kevin Taddy? 14 

A No. 15 

Q What about with other drivers, aside -- entirely aside 16 

from this morning? 17 

A No. 18 

Q You never expressed your views about the Union to anyone 19 

else? 20 

A Well, we -- we knew what drivers were for and against the 21 

Union, so we all kind of kept to ourselves our comments about 22 

who was for or against.  Myself, I wouldn’t try to coax Kevin 23 

into saying, “You need to vote ‘no’ against the Union.”  I kind 24 

of wanted him to do the same to me. 25 
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Q Well, Mr. Guillen, let me ask you this, though. 1 

 You knew how others -- the drivers all knew how each other 2 

-- one another felt about the Union, because Drivers had 3 

expressed their views about the Union.  4 

 Did you ever hear other drivers expressing their views 5 

about the Union? 6 

A No. 7 

Q So you just -- 8 

A Yeah. 9 

Q -- automatically knew how they felt about the Union? 10 

A I always kind of knew who was for and against, so we kept 11 

quiet about it. 12 

 JUDGE McCARRICK:  Well, how did you know? 13 

 The question is, how did you know who was against the 14 

Union? 15 

 THE WITNESS:  Well, we all knew of ourselves who was for 16 

it and who was against it. 17 

 JUDGE McCARRICK:  How did you know that? 18 

 THE WITNESS:  We knew -- 19 

 JUDGE McCARRICK:  How did you learn that? 20 

 THE WITNESS:  We talked to each other about it. 21 

Q BY MS. ALONSO:  Where would you talk to other drivers 22 

about your views on the Union? 23 

A It was usually at my truck or at our truck, away from 24 

other drivers, a one-on-one situation. 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

2654 

Q Okay. 1 

A Sort of that scenario. 2 

Q Were you ever loading at the rack and this topic came up? 3 

A No, because, you know, we are always asked to concentrate 4 

on your product again, watch your meter, and so there is seldom 5 

any talking on the rack. 6 

Q But do you ever talk to other drivers when you are at the 7 

rack? 8 

A No, I am kind of a quiet guy.  I don’t say a whole lot. 9 

Q Once again, how long have you been working with the 10 

Company? 11 

A Fourteen years. 12 

Q In fourteen years, while you are loading, you have never 13 

talked to anybody at the rack? 14 

A Well, we say, “Hello.  How is the family, what’s going 15 

on?” 16 

Q So you do talk to other drivers at the rack. 17 

A Yeah. 18 

Q And what are some of the topics that you have talked about 19 

within the -- 20 

A Family. 21 

Q Okay. 22 

A Friends, relatives.  23 

Q Okay, so I want to go back to the day where you were on 24 

the phone with the operator and Kevin walked in. 25 
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 Now, when Kevin walked into this room, you were facing the 1 

wall? 2 

A Yes. 3 

Q All right.  Now, once you hung up the phone, and you had 4 

that conversation with Kevin, you walked into the Drivers’ 5 

Room, right? 6 

A Yes. 7 

Q And when you left the Drivers’ -- or when you left that 8 

first room to go into the Drivers’ Room, who was still in that 9 

first room, or in this log-in room? 10 

A I believe it was just the Nelson boys, Leo, who were in 11 

the room. 12 

Q Okay, and when -- where were the Nelson brothers standing 13 

when you left that room? 14 

A They were still at the doorway with Leo. 15 

Q Okay.  And where was Kevin Taddy when you left that room? 16 

A He was right behind me. 17 

Q And where were you?  Show me on this picture where you 18 

were on this diagram. 19 

A I was walking in the doorway, and I was probably about 20 

right here, going to the coffee bar. 21 

Q Okay, so you walked in and you were -- 22 

 JUDGE McCARRICK:  The witness has indicated, from what I 23 

can see, from his indication, he walked to the door from the 24 

log-in room into the Drivers’ Room, a few feet inside the 25 
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Drivers’ Room, heading towards what is designated as “Coffee.” 1 

 THE WITNESS:  right. 2 

 JUDGE McCARRICK:  Go ahead. 3 

Q BY MS. ALONSO:  All right, so you were walking towards the 4 

coffee -- was anyone sitting there? 5 

A It is like a counter, a little small counter. 6 

Q And -- 7 

 JUDGE McCARRICK:  Is the coffee machine on there? 8 

 THE WITNESS:  Yes. 9 

Q BY MS. ALONSO:  Okay, and did you serve yourself a cup of 10 

coffee? 11 

A I didn’t get to it. 12 

Q All right, well let’s focus to everyone is. 13 

 Who is in that room when you walk in? 14 

A Okay, Jose is at one of the tables. 15 

Q All right, show me which one. 16 

A I believe hew as on this -- the one to the far left by the 17 

Coke™ machine. 18 

Q Okay, so -- 19 

 JUDGE McCARRICK:  I’m sorry, that is at the bottom -- 20 

 THE WITNESS:  Yes, bottom left. 21 

 JUDGE McCARRICK:  -- left-hand table. 22 

 THE WITNESS:  Yes. 23 

Q BY MS. ALONSO:  All right, so Jose was -- was he sitting 24 

there, was he standing there? 25 
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A He -- Jose was at the table, sitting down, the second 1 

table.  The one in the middle. 2 

 JUDGE McCARRICK:  Who was at that table? 3 

 THE WITNESS:  Jose. 4 

 JUDGE McCARRICK:  I thought you said he was at the one, 5 

the far -- 6 

 THE WITNESS:  No, Shawn. 7 

 JUDGE McCARRICK:  Shawn. 8 

Q BY MS. ALONSO:  Okay, so Shawn is at the far table? 9 

A Right. 10 

Q Jose is at the middle table? 11 

A Middle. 12 

Q And who else did you see in this room? 13 

A The two guards, Marco and Beverly. 14 

Q Okay.  Now -- 15 

A Her name is Bridget.  Bridget. 16 

Q Are you sure her name is Bridget? 17 

A Yes, Bridget. 18 

Q Okay, and you saw them in that room when you walked in? 19 

A Yes. 20 

Q Okay.  Where were they sitting? 21 

A At this top left table. 22 

Q Who else was in that room when you walked in? 23 

A That was it. 24 

Q Okay, and now, Marco and Bridget, were they sitting down? 25 
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A Yes. 1 

Q Did you see if they had any logs or any report or any type 2 

of papers on their table? 3 

A They usually have a tablet. 4 

 JUDGE McCARRICK:  Just answer. 5 

 THE WITNESS:  Yes. 6 

Q BY MS. ALONSO:  Okay, so you walked in and as you are 7 

walking towards the coffee machine, all of these individuals 8 

were exactly where you indicated? 9 

A Yes. 10 

Q Okay, what happened afterwards?  At that point -- how long 11 

were you in that room before Kevin Taddy walked in? 12 

A Oh, two seconds. 13 

Q And where were you standing?  Show me where you were 14 

standing when he walked into the room. 15 

A Okay, I walked into the door -- and this is only like a 16 

foot from this doorway here, so I was just walking to the 17 

coffee bar and Kevin was right behind me.  18 

Q How far would you say Kevin was from you? 19 

A A step behind. 20 

Q A step behind you? 21 

A Yes. 22 

Q All right.  How far is that area from the coffee machine 23 

to the door? 24 

A Oh, gee. 25 
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Q Your best estimation. 1 

A There is not even any clearance from that doorway to the 2 

coffee bar.  I would say it is only like a half a foot. 3 

Q Okay.   4 

[Long pause} 5 

Q All right, now, how far was Kevin from you when he walked 6 

in? 7 

 JUDGE McCARRICK:  I think it -- 8 

 MS. ALONSO:  A half foot, okay. 9 

Q BY MS. ALONSO:  All right, and what were you doing when he 10 

walked in?  Were you -- were you trying to fill a cup of coffee 11 

for yourself? 12 

A Getting ready to get a cup of coffee, yes.  13 

Q Okay.  So you didn’t see what Kevin was doing right when 14 

he walked in, right? 15 

A No. 16 

Q Okay, at what point did you turn around? 17 

A Well, as you are -- as you are to that doorway, I mean, it 18 

is right there.  There is this little partition, this little 19 

wall, where the coffee machine is.  It is not even like half a 20 

step, like I say, in that doorway.   21 

 He was right behind me, and -- 22 

Q Okay, let’s stop right there though 23 

 When he is right behind you, you are trying to fill 24 

yourself a cup of coffee. 25 
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A I hadn’t made it to the coffeepot yet. 1 

Q Okay. 2 

A So I was still walking almost to the counter, and that is 3 

when he starts in with the “Company this and that,” and he was 4 

right behind me, and I could see his arm from the side, tear 5 

off the poster and started to rip it up. 6 

Q All right, so you only saw his hand from the side of your 7 

-- from the side view, your peripheral view, right? 8 

A [No response.] 9 

Q Because he was standing behind you while that happened, 10 

right? 11 

A I would say yes. 12 

 JUDGE McCARRICK:  Where was the poster that he tore off of 13 

the -- off the wall? 14 

 THE WITNESS:  It is at this wall, right here. 15 

 JUDGE McCARRICK:  Between the doorway and the coffee 16 

machine? 17 

 THE WITNESS:  Right. 18 

 JUDGE McCARRICK:  Or the coffee table? 19 

 THE WITNESS:  Right. 20 

 JUDGE McCARRICK:  But there is only six inches -- six 21 

inches of space there.  What -- where -- where was the poster?  22 

How did that poster fit in that -- 23 

 THE WITNESS:  Between -- between the doorway and the 24 

coffee machine, it is probably a, you know, six inches -- 25 
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enough for a door, because there is a cabinet there, a cabinet 1 

door to open. 2 

 JUDGE McCARRICK:  Uh-huh. 3 

 THE WITNESS:  So there is this little wall that the coffee 4 

machine kind of sits back in, and that wall was right there 5 

besides the coffee machine. 6 

 JUDGE McCARRICK:  And how wide is this wall? 7 

 THE WITNESS:  Oh, probably three feet wide. 8 

 JUDGE McCARRICK:  Okay.  Go ahead. 9 

Q BY MS. ALONSO:  All right, and at what point -- so you 10 

were still -- Kevin Taddy was still behind you at that time? 11 

A Well, we were kind of like walking -- because as soon as 12 

you come out the doorway, you are walking sideways.  If you are 13 

right here by the wall, so that is where he is at by the wall. 14 

Q All right, and how much space was there between you and 15 

him? 16 

A He was right up against me, because I -- I felt him right 17 

behind me.  He was -- 18 

Q And those posters -- those were up on the wall, right? 19 

A Yes.  The one was on the right -- on this. 20 

Q Okay, and how you testified that he took down two posters.  21 

Did you see him take down both posters? 22 

A Yes. 23 

Q So, when he walked up behind you and you saw his arm go 24 

up, what did you do next? 25 
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A He was already talking about that -- 1 

Q Okay, but what did you do? 2 

A I believe I just went to the -- to the coffee shop and as 3 

I said Marco get up, he started walking towards us, and I went 4 

around him and Marco was telling Kevin to knock it off, to stop 5 

it.  “You don’t need to be doing that.” 6 

Q Okay.  So you saw Marco stand up and walk towards Kevin 7 

Taddy? 8 

A To us two, yes. 9 

Q Okay, and what was the other guard doing at that time? 10 

A She was sitting down still, and she looked towards us.  11 

Q So she never stood up from that table, right? 12 

A Not then, no.  13 

Q Okay.  What does that guard look like?  What does she look 14 

like? 15 

A Short Navajo girl, long black hair.  Little; she is real 16 

little.   17 

Q Okay.  Now, when the guard walked over, did Kevin Taddy 18 

stop what he was doing? 19 

A He was -- he had in his hand -- and when I looked at him, 20 

I couldn’t believe he was doing it, he had it and was tearing 21 

it up in chunks and stuffed it in the trash can. 22 

Q And where is the trash can?  Show me on here, on this 23 

diagram, where the trash can would be located. 24 

A Okay, there is a trash can right between this water and 25 
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the coffee machine.   1 

Q So he walked around you and he went and threw that into 2 

the trash can? 3 

A Yeah, he was already on this side of me, and that is when 4 

I walked way around -- 5 

Q Uh-huh. 6 

A -- when Marco started coming at us, you know, and he 7 

walked straight from here to the trash can and stuffed it in 8 

that trash can. 9 

 JUDGE McCARRICK:  The witness is indicating an area to the 10 

left of the doorway, and then walked around to the trash can, 11 

which is halfway between the -- the coffee and -- what is the 12 

other? 13 

 THE WITNESS:  The water.  Water fountain and the coffee 14 

machine. 15 

 JUDGE McCARRICK:  The water fountain and the coffee 16 

machine, yeah. 17 

Q BY MS. ALONSO:  And did you see -- now, before Marco got 18 

up, and -- let’s take that back, because when you were -- when 19 

he -- when Kevin Taddy was a step behind you, you saw his arm 20 

come up the first poster -- did you see that first poster come 21 

down?  22 

A Yes. 23 

Q Okay. 24 

A It was so close -- close enough that it -- it -- you know, 25 
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it brushed me when he pulled it off. 1 

Q Well, what did you see him do, though?  Did you see him 2 

lift it from the corner and then pull it off?  How -- what -- 3 

how exactly did he do that? 4 

A He got it from this upper right corner and you could hear 5 

it tear in half. 6 

Q Okay. 7 

A And then he got the other piece and tore the other half 8 

off, and put them together and tore it like this [witness 9 

indicating] in half again, in half and crumbled it up and 10 

stuffed it in the trash can. 11 

Q All right, and then the second poster, where was the 12 

second poster in relation to the first one?  Was it on top? 13 

A No.  He did that -- Marco told him to “Knock it off, stop 14 

it, stop it.”   15 

Q I am asking -- 16 

 JUDGE McCARRICK:  The question is where was the second 17 

poster -- 18 

 THE WITNESS:  It is over here to the southwest corner of 19 

the building. 20 

 JUDGE McCARRICK:  In the southwest corner of the Driver’s 21 

Room? 22 

 THE WITNESS:  Yes. 23 

 JUDGE McCARRICK:  Behind the -- behind the table to the -- 24 

in the lower left-hand corner? 25 
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 THE WITNESS:  Yeah, these tables are up against this wall 1 

here, because these are glass, and there is a space right here 2 

where this other poster was. 3 

 JUDGE McCARRICK:  Okay, so it is basically in the lower 4 

left-hand corner of the Drivers’ Room? 5 

 THE WITNESS:  Right.  Yes. 6 

Q BY MS. ALONSO:  Okay, so he first tore that poster and 7 

then he walked over to the southwest corner.  Did you see him 8 

do that? 9 

A Yes, because I was standing -- 10 

Q Okay. 11 

A Yes. 12 

Q And this entire time, you are standing by the coffee 13 

machine? 14 

A Yes. 15 

Q Okay, and then you saw Kevin -- you saw Kevin walk over to 16 

the southwest corner and tear down another poster? 17 

A Yes. 18 

Q All right.  And where was Marco during that time?  Was 19 

that when Marco was walking towards you? 20 

A He had already told -- he had already confronted him and 21 

said, “Stop.  Knock it off,” and he ignored him. 22 

Q Okay, so let me pause you right there.   23 

 When Marco gets up and says, “Stop that,” or makes those 24 

comments, where is Marco standing in this room? 25 
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A He is probably right there, probably about where the -- 1 

where the trash cans are, by where the end is. 2 

Q Uh-huh. 3 

A And he is facing Kevin. 4 

Q Okay. 5 

 JUDGE McCARRICK:  You say, in the Drivers’ Room? 6 

 THE WITNESS:  Yes. 7 

Q BY MS. ALONSO:  All right, and where is Kevin standing at 8 

that point? 9 

A He is -- he is standing right at and over the trash can. 10 

Q And then, from that point, Kevin walks into the southwest 11 

corner, right? 12 

A Yes. 13 

Q And then he walked over -- and where were those posters, 14 

right on that southwest corner? 15 

A Yes. 16 

Q Were they on the wall, on the door, or on the southwest 17 

corner on the wall of the front -- were they on the south or on 18 

the wall by the door? 19 

A They were on the southwest corner of the Drivers’ Room. 20 

Q Okay, oh, I see. 21 

A Yeah. 22 

Q Okay, all right, so Kevin Taddy then walks across in that 23 

-- show me -- show me from what point Kevin Taddy walked, from 24 

the -- 25 
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A Okay, from this trash can, he walks straight to this 1 

corner and tore this poster off of this wall. 2 

Q Okay.   3 

 JUDGE McCARRICK:  The witness is indicating diagonally 4 

across to the south -- as we described it, to the lower left-5 

hand corner. 6 

Q BY MS. ALONSO:  And there was a poster there, as well, 7 

right? 8 

A  Yes. 9 

Q Do you remember what that poster says? 10 

A It was for the Union. 11 

Q Okay. 12 

A Exactly what it said, I don’t -- 13 

 JUDGE McCARRICK:  For the Union or against the Union? 14 

 THE WITNESS:  For the Union. 15 

Q BY MS. ALONSO:  Okay, and he tore that one down, as well, 16 

right? 17 

A Right. 18 

Q Okay, and how did he tear that one down? 19 

A Well, that poster was against the Union.  He was -- it was 20 

the opposite, I’m sorry. 21 

 JUDGE McCARRICK:  Okay, you misspoke? 22 

 THE WITNESS:  Right.  I’m sorry. 23 

 JUDGE McCARRICK:  Okay. 24 

Q BY MS. ALONSO:  Okay, so that one was against the Union, 25 
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right? 1 

A Yes.  It was a Company poster. 2 

Q Okay. 3 

A So it was against the Union. 4 

Q Okay, and what did that one say?  Do you remember what 5 

that poster said? 6 

A Just “Vote no for the Union.”  All that it said, I don’t 7 

remember. 8 

Q All right, and was Shawn still sitting there at that 9 

table? 10 

A I believe so, yes. 11 

Q Okay, so Shawn was still sitting there. 12 

A Yes. 13 

Q And Jose was also still sitting there? 14 

A Yes. 15 

Q Okay, so what happened when Kevin walked over -- after he 16 

walked over and stood there?  What did Marco do? 17 

A Well, he hadn’t stopped him yet until he pulled the poster 18 

off of that wall, and then -- 19 

 JUDGE McCARRICK:  The second poster. 20 

 THE WITNESS:  The second poster, yes.  And Marco told him, 21 

“Okay, now you do need to stop.  You need to get your stuff, 22 

your load number, and take them to your truck and wait outside 23 

until it is your time to load.” 24 

Q BY MS. ALONSO:  Now, where is Marco at that point? 25 
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A He has walked over to where --  1 

Q Show me where on -- 2 

A He has walked over from where he was at -- 3 

Q Uh-huh. 4 

A -- when Kevin walked this way, he did that, and Marco 5 

walked behind him and said, “Kevin, you need to knock that off.  6 

You need to go to your truck.  Wait until it is your turn to 7 

load.” 8 

Q Okay, and where was -- where did he end up standing?  9 

Where was Marco standing, at that point? 10 

A He was probably right between -- a little away from the 11 

corner of that -- between the table and the Coke™ machine. 12 

Q All right.  Was anyone else in that room, at that point -- 13 

at that point? 14 

A You know, there were other drivers, but I don’t recollect 15 

-- you know, don’t remember who all they were.  I -- I didn’t 16 

take into mind to say, “I need to remember your names and 17 

pictures because this is going to come up.”  I wasn’t thinking 18 

that. 19 

Q All right, and I -- that -- I understand that, but there 20 

were more drivers in here at that point? 21 

A Yes. 22 

Q Okay.  Where were those other drivers?  Where do you 23 

remember seeing them? 24 

A There was probably some just like I did, had walked in, 25 
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queued in, and were coming in here to get a cup of coffee.   At 1 

the doorway, at the coffee bar. 2 

Q So there were more drivers standing by the coffee bar? 3 

A I would say three more at the most. 4 

Q Okay, so another three had joined the room? 5 

A Yes. 6 

Q By that point? 7 

A Yes. 8 

Q Okay, and you saw them in here? 9 

A I remember seeing bodies there.  Who they were, I don’t 10 

remember. 11 

Q Okay.  So, in addition to those, there were those other 12 

three somewhere in this room? 13 

A Right. 14 

Q You are sure you saw them? 15 

A Yes.  16 

Q Okay.   17 

[Long pause} 18 

Q All right, now, when the driver -- when the guard -- when 19 

Marco then walked over to Kevin, what did you see Kevin do? 20 

A He --  21 

 JUDGE McCARRICK:  The second time? 22 

Q BY MS. ALONSO:  Yes, the second time -- so now we are at 23 

the southwest corner. 24 

A Okay. 25 
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Q You said you had seen Kevin take that poster down? 1 

A Yes. 2 

Q And standing over here in between the Coke™ machine and 3 

the table? 4 

A Yes. 5 

Q What did Kevin do with that poster? 6 

A He only got -- he only tore half of it off and crumbled it 7 

up, and that is when Marco told him, “Stop.  Knock it off.  Go 8 

to your truck,” and he didn’t say anything then.  Then he knew 9 

Marco -- 10 

Q I don’t need to know -- you can’t tell me what Kevin 11 

thought, but -- so what did you see then?  So you saw him take 12 

down the poster, and did he -- what did he do with the poster 13 

afterwards? 14 

A He tore half of the poster off.  Marco told him, “Stop.  15 

Knock it off.  You need to go to your truck,” so he had half of 16 

the poster in his hand, and as he was walking out the door, he 17 

stuck it in that other -- in that trash can that he put the 18 

first one in. 19 

Q Okay, so then Kevin walked back over to the coffee area 20 

and -- 21 

A Yeah. 22 

Q -- dropped the poster off in there? 23 

A And stuffed it in the trash can where the first one was. 24 

Q Okay, and then he finally walked out? 25 
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A Walked out the door. 1 

Q Okay.  How long would you say that all of that took?  How 2 

much time did -- how much time passed between the time you 3 

first walk in and the time that Kevin walked out? 4 

A Shoot.  Probably two minutes. 5 

Q Okay, and everything you just described to me, all of that 6 

happened in that two minute timeframe? 7 

A Yes. 8 

Q Okay. 9 

A I will say two to three minutes.  You know, time -- you 10 

know. 11 

 JUDGE McCARRICK:  Do you have more examination for the 12 

witness? 13 

 MS. ALONSO:  Just a couple more questions. 14 

 JUDGE McCARRICK:  Okay. 15 

Q BY MS. ALONSO:  And when Kevin Taddy exited the door, you 16 

were still in -- in this Drivers’ Room, right? 17 

A Yes. 18 

Q Okay, so you don’t know where he went after that? 19 

A To his truck. 20 

Q But you didn’t see him going there? 21 

A Well, by then, I had already had my ID and came to get a 22 

cup of coffee.  I knew it was my turn to go, so I was -- when 23 

he got to his truck, you know, I could see him sitting in this 24 

truck, and I was walking to my truck to go out to load. 25 
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Q All right, so you did see him sitting in his truck? 1 

A Yes. 2 

Q Okay. 3 

A Because the dome light comes on and you can see, and he 4 

was sitting in his truck. 5 

Q All right.  You prepared a statement about this incident, 6 

right, Mr. Guillen? 7 

A Yes. 8 

Q And in your statement, you don’t know that Shawn was 9 

present do you? 10 

A Which one? 11 

Q I’m sorry, that is General Counsel's Exhibit No. 99.  I 12 

can help you. 13 

A Okay. 14 

Q I can help you turn to it because it takes kind of long to 15 

do -- 16 

[Long pause} 17 

Q Here you go. 18 

A Okay. 19 

 JUDGE McCARRICK:  Why don’t you take a look at that, Mr. 20 

Guillen. 21 

 THE WITNESS:  Okay. 22 

[Long pause} 23 

 JUDGE McCARRICK:  Are you familiar with the substance of 24 

that letter, sir? 25 
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 THE WITNESS:  Yes. 1 

 JUDGE McCARRICK:  Okay, go ahead. 2 

Q BY MS. ALONSO:  And in there you didn’t write down -- and 3 

you wrote this around the time that that had happened, right?  4 

Right, Mr. Guillen? 5 

A It was -- it was like three months later that they asked 6 

me to do this. 7 

Q Okay, and Shawn’s name is not in there right? 8 

A No. 9 

Q Now, Mr. Guillen, you were also asked some questions about 10 

Simon Jara, right? 11 

A Yes. 12 

Q All right.  Did you have any one-on-one conversations with 13 

him? 14 

A Not no one-on-one, no. 15 

Q Have you ever had any personal ones with him? 16 

A No. 17 

Q In a group with other drivers? 18 

A Just a group. 19 

Q Okay, where was that? 20 

A At Western Refining in our conference room. 21 

 JUDGE McCARRICK:  How much more do you have?  I thought 22 

you had just one or two more questions. 23 

 MS. ALONSO:  I have a couple more questions on this topic, 24 

and -- 25 
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 JUDGE McCARRICK:  We will take a break.  1 

 MS. ALONSO:  Okay.   2 

 JUDGE McCARRICK:  We have been on the record for an hour 3 

and a half. 4 

 MS. ALONSO:  Okay. 5 

 JUDGE McCARRICK:  We will take a break until 10:45. 6 

 Sir, you can get up, stretch your legs, and there is a 7 

water fountain outside, restroom.  Just don’t discuss your 8 

testimony with anybody else. 9 

 Off the record. 10 

[Off the record] 11 

 JUDGE McCARRICK:  Back on the record. 12 

 I would just remind you, Mr. Guillen, you are still under 13 

oath. 14 

 Go ahead, Ms. Alonso? 15 

 MS. ALONSO:  Thank you. 16 

Q BY MS. ALONSO:  Mr. Guillen, did you ever hear Simon say 17 

the word “package?” 18 

A No. 19 

Q Okay.  The day that you were in the room in that guard 20 

shack with Kevin Taddy, the incident we have been talking about 21 

today, when you were punching in your information in the 22 

computer, where was Kevin standing? 23 

A He was right behind me. 24 

Q Okay, how long did it take you to punch in your 25 
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information into the computer that day? 1 

 MR. HIGH:  Objection.  Asked and answered. 2 

 JUDGE McCARRICK:  I think we have got testimony on all of 3 

this. 4 

 MS. ALONSO:  Okay.  And with that, Your Honor, that was my 5 

final question. 6 

 JUDGE McCARRICK:  Okay, any redirect? 7 

 MR. HIGH:  None, Your Honor. 8 

 JUDGE McCARRICK:  All right, sir, you are free -- free to 9 

go. 10 

 THE WITNESS:  Thank you. 11 

 MR. HIGH:  Please leave that diagram. 12 

 THE WITNESS:  This? 13 

 JUDGE McCARRICK:  Yes. 14 

[Witness excused.] 15 

 JUDGE McCARRICK:  Let’s go off the record. 16 

[Off the record] 17 

 JUDGE McCARRICK:  Back on the record.   18 

 Let the record reflect, that Mr. Ortega has joined us this 19 

morning. 20 

 We are going to continue the testimony now of -- 21 

 MR. HIGH:  Steve Curtright. 22 

 JUDGE McCARRICK:  Mr. Curtright. 23 

 All right, go ahead and have a seat, sir. 24 

 This is a continuation of Mr. Curtright’s testimony.   25 
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 Just a reminder, you are still under oath. 1 

Whereupon, 2 

STEVEN CURTRIGHT, 3 

having been previously sworn, was recalled as a witness herein, 4 

to resume his testimony, and was further examined and 5 

testified, as follows: 6 

 MR. HIGH:  Your Honor, Mr. Curtright is having some back 7 

problems.  He went to a doctor yesterday.   8 

 JUDGE McCARRICK:  Okay. 9 

 MR. HIGH:  Is it okay if he needs to stand up for a few 10 

minutes at any point, is that okay? 11 

 JUDGE McCARRICK:  Just let me know. 12 

 THE WITNESS:  Okay. 13 

 JUDGE McCARRICK:  Just let me know. 14 

 Just on the precautionary, are you taking any medication 15 

for back pain? 16 

 THE WITNESS:  No, just ibuprofen. 17 

 JUDGE McCARRICK:  Okay. 18 

[Long pause}  19 

CONTINUING DIRECT EXAMINATION 20 

Q BY MR. HIGH:   Mr. Curtright, I want to direct your 21 

attention back to Respondent's Exhibit No. 50, if you would get 22 

that in front of you. 23 

A Okay. 24 

Q You identified on that document yesterday the Gallup 25 
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Wholesale office? 1 

A That's correct. 2 

Q And I believe you wrote that and then drew an arrow; is 3 

that correct? 4 

A That's right. 5 

Q All right.  Where is the loading rack in reference to what 6 

you have marked as the Gallup Wholesale Office? 7 

A It would be directly northeast of -- 8 

Q How far would that be?   9 

A Just maybe an eighth of a mile. 10 

Q Okay.  And it would be back, I take it, in the area that 11 

the refinery is shown on Respondent's Exhibit No. 50?  Back in 12 

that area? 13 

A That is correct. 14 

Q Now, in the Gallup Wholesale Office, I want you to tell me 15 

-- I will direct your attention to that, and tell me whose 16 

offices are in that building. 17 

A Okay, in that building itself, we have an office for the 18 

Transportation Analyst who does all of the paperwork, Debbie 19 

Reyna. 20 

Q Okay.   21 

A Officed there is now -- actually, we have two Analysts.  22 

There is one on the weekend and one on -- during the week.  23 

Debbie Reyna and William Santianos, the Analysts. 24 

 The Terminal Manager who is Darryl Hampton, the Field 25 
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Supervisor who is David Townsend, and myself, Steve Curtright, 1 

and then there is also an office for HR to use, Sue Lally. 2 

Q Who? 3 

A Sue Lally, with Human Resources. 4 

Q Okay, now, there is a white portion color to the building 5 

and then a dark colored portion of the building. 6 

A Correct. 7 

Q What is in each one of those? 8 

A The light portion colored -- light-colored portion is 9 

where the “W” is over the window there? 10 

Q Right.  11 

A That is where the offices are at, where the two bays are 12 

at.  That is where Russ does all of our service and maintenance 13 

on our trucks. 14 

Q Okay. 15 

A The darker part of the building, the more light colored 16 

garage doors, the bigger garage doors -- 17 

Q Right. 18 

A That is just kind of an open area where we have some stuff 19 

that we store in there, where the Hazmat trailer is in there.  20 

The darker garage door which is smaller, that is the Drivers’ 21 

Room. 22 

Q Okay, and what is in that Drivers’ Room? 23 

A They have their kiosk where they can get on and look at 24 

their payroll, look at any of their information which is 25 
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online.  They can print out a copy of their pay stub.  There is 1 

driver lockers.  There is a meeting table in there and 2 

conference chairs, along with -- there is two vending machines, 3 

a soda machine and -- 4 

Q Now, what hours do you work? 5 

A [Laughing.] 6 

Q If you say 24, I am -- what are your normal hours? 7 

A Normal hours would be eight to five. 8 

Q Okay.  How about the other people in this building?  Give 9 

me some idea of the hours that there would be people working in 10 

this building, the building being the Gallup Wholesale Office, 11 

okay? 12 

A The Analysts are there at seven, from seven to four, four-13 

thirty.  Myself, like I said, eight to five.  Transportation 14 

Manager would be there basically from eight to five, and the 15 

Field superintendents would be there, on a normal business day, 16 

eight to five. 17 

Q Okay.  Now, is -- how about David Townsend, what hours 18 

would he normally work? 19 

A I believe he works -- he is going to work eight hours, 20 

somewhere through the day, but it is -- it is normally -- I 21 

mean, on normal business days, he would come in at eight and go 22 

home -- leave about five. 23 

Q All right.  Are any of these people, during the normal 24 

course of the day, do they stay in these offices or are they 25 
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out and about? 1 

A They are out and about.  2 

Q And who -- who among the people you identified, during a 3 

normal work day would be out and about? 4 

A The Transportation Analysts, they would go up to the 5 

refinery offices.  That is where we get our mail.  The 6 

Transportation Manager -- 7 

Q And who is that? 8 

A That -- 9 

Q We need to put some names on these -- 10 

A Darryl Hampton, all of the Transportation Analysts would 11 

be Debbie Reyna -- 12 

Q Okay. 13 

A The Terminal Manager would be Darryl Hampton.  He would be 14 

out and about.  I mean, he could be up at the refinery, he 15 

could be up in the truck parking lot.  He could be over meeting 16 

with some people in the refinery.  There could be a multiple of 17 

things. 18 

Q All right. 19 

A And then, David Townsend who is the Field supervisor would 20 

be out and about, because he would be up there doing tire check 21 

on the trucks, and out and about, you know, observations. 22 

Q When you say “up there,” where is up there? 23 

A In the truck parking lot, up by the refinery. 24 

Q Okay.  So the people you are talking about don’t just sit 25 
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in these offices all day? 1 

A No. 2 

Q Okay.  How do you get to this building, let’s say from 3 

either -- let’s start with I-40.  If you are coming off I-40, 4 

how do you get to this Gallup Wholesale Office? 5 

A Well, once you get off the freeway and you come -- it is 6 

the same road -- there is only one road that comes around to 7 

the Pilot Truck Stop, and the refinery, the first -- the first 8 

right-hand turn when you are coming down the road would take 9 

you up to the Pilot Truck Stop. 10 

Q Uh-huh. 11 

A The second one will take you up to the fuel island.  The 12 

third one is actually back behind where I marked the Bosselman 13 

Truck Shop, and you would come in from there.  That is how we 14 

come in. 15 

Q All right.  And how do you exit from the Gallup Wholesale 16 

Office?  If you are going to leave, and let’s say, go to the 17 

refinery, what would be your route? 18 

A You would leave from the north side of the building, 19 

typically, and the road right there to the east of the 20 

building, there is a little refinery road or truck stop road. 21 

Q Okay. 22 

A You would take that down and then turn right, down when 23 

you get down to the bottom, and follow it up to the refinery. 24 

Q All right.  Do you ever have occasion, you, Steve 25 
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Curtright, to be over in the area of the Bosselman Truck Shop, 1 

or the Pilot Truck Stop? 2 

A Yes. 3 

Q What would take you to either one of those locations? 4 

A We do some occasional business at Bosselman Truck Shop, 5 

and then, well, we bring in the fuel for the Pilot Truck Stop 6 

fuel island, where that Pilot Subway station is, or the Pilot 7 

Subway sign is? 8 

Q Yes. 9 

A Right directly in front of it is the diesel drops for the 10 

Pilot Truck Stop. 11 

Q Okay, what would take you over to the Pilot Truck Stop 12 

itself? 13 

A Lunch, would be one.  And then we also -- we have 14 

paperwork -- we have paperwork that we take over there to them, 15 

for the diesel deliveries. 16 

Q All right, are they a customer of Western Refining? 17 

A They are. 18 

[Long pause} 19 

Q All right, now I want to go back -- we were talking 20 

yesterday about the Teamster truck, and you indicated where it 21 

was parked.  Did you -- do you recall when you saw the Teamster 22 

truck there? 23 

A It had been there pretty much all day.  It had been there 24 

since the morning.  I don’t know the exact time of the morning, 25 
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but I would imagine it was somewhere between 9:00 or 9:30, in 1 

there. 2 

Q Okay. 3 

A When it showed up. 4 

Q Okay.  What -- and we had talked yesterday about General 5 

Counsel's Exhibit No. 135, and I believe you identified that as 6 

the photograph that you took of the Teamsters’ truck? 7 

A That's correct. 8 

Q All right, and I want you to tell me now, where were you 9 

standing when you took this photograph? 10 

A Just west of the Pilot Truck Stop building. 11 

Q Now, if we go to Respondent's Exhibit No. 51, you would be 12 

to the left of what is marked as the Pilot Truck Stop? 13 

A That's correct. 14 

Q And how did you come to arrive at that particular 15 

location? 16 

A Are you asking me how I got -- 17 

Q Yes, how did you get there? 18 

A I walked. 19 

Q Where did you walk from? 20 

A I walked from the Gallup Wholesale Office. 21 

Q Okay, so you walked from the Gallup Wholesale Office shown 22 

on Respondent's Exhibit No. 50, over to the Pilot Truck Stop, 23 

on the west side of the building? 24 

A That's correct. 25 
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Q And that is the location from which you took the 1 

photograph? 2 

A That is correct. 3 

Q Why did you take that photograph? 4 

A Prior to me taking the photograph, I had walked up to the 5 

front, I guess you would call it a lobby area, where our 6 

Transportation Analyst is, to have a conversation with her.  7 

When I looked out our window, there was an unidentified or 8 

unfamiliar vehicle that was parked, I guess, the vehicle would 9 

have been parked facing east and west.  He was facing the east. 10 

Q You are back how in the Gallup Wholesale Office? 11 

A That's correct. 12 

Q You go down and talk to the Analyst? 13 

A Correct. 14 

Q And where did you see this vehicle? 15 

A Right -- if you see on the picture there where you have 16 

some vehicles parked up front -- 17 

 JUDGE McCARRICK:  I’m sorry, are you looking at 18 

Respondent's Exhibit No. 50? 19 

 THE WITNESS:  Yes, sir. 20 

 JUDGE McCARRICK:  The vehicles are parked -- 21 

 THE WITNESS:  In front of the Gallup Wholesale Office. 22 

 JUDGE McCARRICK:  The trailers?   23 

 THE WITNESS:  No, there are some vehicles right out there 24 

in front of the Gallup Wholesale Office. 25 
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 JUDGE McCARRICK:  Okay, I see maybe one, two, three, four, 1 

five vehicles -- four or five vehicles? 2 

 THE WITNESS:  Correct. 3 

 JUDGE McCARRICK:  Okay. 4 

 THE WITNESS:  That vehicle was parked directly behind 5 

those vehicles, maybe twenty yards. 6 

Q BY MR. HIGH:  Did you recognize that vehicle? 7 

A No. 8 

Q Was it a Western Refining vehicle? 9 

A No. 10 

 JUDGE McCARRICK:  What kind of vehicle was it? 11 

 THE WITNESS:  It was an SUV, kind of a bronze -- goldish-12 

bronze color. 13 

 JUDGE McCARRICK:  Okay.  Its grill was facing east? 14 

 THE WITNESS:  That's correct. 15 

 JUDGE McCARRICK:  Okay. 16 

Q BY MR. HIGH:  And what did you observe that vehicle doing? 17 

A When I looked out and seen the vehicle, the windows were 18 

about half-way down, and it looked to me as if somebody was 19 

taking pictures, so I proceeded out the front door.  When I 20 

went out the front door, the rolled up the vehicle’s windows, 21 

and they headed -- I want to make sure I get everything right 22 

here.  They were headed left back across the parking lot. 23 

 JUDGE McCARRICK:  So they turned around? 24 

 THE WITNESS:  They turned around.  They made  U-turn, and 25 
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just on the back side of the Bosselman Truck Shop, they were 1 

headed west across the parking lot. 2 

 JUDGE McCARRICK:  All right.  Now, when you say the back, 3 

that would be the north side? 4 

 THE WITNESS:  Correct. 5 

 JUDGE McCARRICK:  Okay. 6 

Q BY MR. HIGH:  Did it concern you that the strange vehicle 7 

seemed to be taking photographs? 8 

 MR. GIANNOPOULOS:  Objection, relevance. 9 

 JUDGE McCARRICK:  Hang on.  There is an objection pending. 10 

 Overruled.  I will allow it. 11 

Q BY MR. HIGH:  Did it --  12 

 MR. GIANNOPOULOS:  Objection, relevance. 13 

 JUDGE McCARRICK:  I’m sorry, I didn’t hear you. 14 

 MR. GIANNOPOULOS:  Objection, relevance as to why. 15 

 JUDGE McCARRICK:  I am not sure where we are going with 16 

this. 17 

 MR. HIGH:  Your Honor, this is alleged to be surveillance.  18 

I am going to explain why it is that Mr. Curtright took that 19 

photograph.  He had some very legitimate reasons for taking 20 

that -- 21 

 JUDGE McCARRICK:  I will permit some further questions.  22 

Go ahead. 23 

Q BY MR. HIGH:  I’m sorry, I forget your -- 24 

 JUDGE McCARRICK:  Why did you take the photo? 25 
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 THE WITNESS:  I took the -- well -- 1 

 JUDGE McCARRICK:  Why were you concerned about the car? 2 

 THE WITNESS:  Why was I concerned about the car?  Well, it 3 

was an unfamiliar vehicle, and security reasons.  It was an 4 

unfamiliar vehicle behind our vehicles, with the windows half 5 

down, and they were taking pictures.  6 

Q BY MR. HIGH:  Okay. 7 

A So I actually proceeded out to see what was going on.  8 

That is when they drove off. 9 

Q And after they drove off, what did you do? 10 

A I got in my pickup and followed them. 11 

Q And where did they go? 12 

A On the north side of the Bosselman Truck Shop, headed west 13 

through the parking lot, if you look a our Exhibit No. 51, the 14 

east side of the building of the Pilot Truck Stop, there is 15 

like a little cut-through right there.  They cut from the truck 16 

side of the parking lot on the east side of the building, to 17 

the front of the Pilot Truck Stop, which would be the south 18 

side, and went around to the gas fuel island, the non-truck 19 

fuel island. 20 

Q And did they then stop? 21 

A They did. 22 

Q Where did they stop? 23 

A They stopped at the gas pumps. 24 

Q Okay.  And you were in your vehicle? 25 
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A That's correct. 1 

Q And where did you go? 2 

A I pulled up in the gas pumps next to them. 3 

Q All right, and did you observe anyone get out of this SUV? 4 

A I did. 5 

Q Who did you see get out? 6 

A There were four or five guys that got out of the vehicle, 7 

but the only one I recognized was Reggie Lemoine.  8 

Q And were any of the people in the -- that got out of this 9 

SUV employees of Western Refining Wholesale? 10 

A No. 11 

Q Now, Reggie Lemoine, had he ever worked for Western? 12 

A He did. 13 

Q At this time, did he work for Western? 14 

A He was not. 15 

Q Okay, when they got out of the SUV, did you see where they 16 

went? 17 

A Yeah, they walked into the Pilot Truck Stop. 18 

Q What did you do? 19 

A At that point, I then left and drove back to the Gallup 20 

Wholesale Office. 21 

Q All right.   22 

A I knew who they were, at that point. 23 

Q Okay.  And who did you understand that they were? 24 

A At that point, I knew it was Reggie Lemoine, and some of 25 
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the guys that worked down at the Teamsters, because I had seen 1 

them down there. 2 

Q Okay.  After you went back to the Gallup Wholesale Office, 3 

what did you do then? 4 

A I actually parked my pickup and waited a few minutes for 5 

the vehicle.  When I seen the vehicle drive back over towards 6 

the Teamsters truck, that is when I walked across the parking 7 

lot to the west side of the building, and took the picture. 8 

Q And why did you take that photograph? 9 

A To associate the truck with the SUV. 10 

Q Okay.  At the time that you took that photograph, did you 11 

see any Western Refining Wholesale employees in or around the 12 

Teamsters trailer? 13 

A I didn’t see any, because it was a pretty good distance, 14 

about 150 yards, but no, I did not see anybody standing outside 15 

actually. 16 

Q At any time, when you were walking or -- strike that. 17 

 At any time when you were driving from the Gallup 18 

Wholesale Office over to the fuel island next to the SUV, and 19 

then driving back and then walking over to take the photograph, 20 

did you see any Western Refining Wholesale employees? 21 

A No. 22 

Q After you took the photograph, what did you do? 23 

A I sent that photograph to Chris Proctor and Kevin Goode. 24 

Q All right, and then what did you do? 25 
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A Well, I -- I guess, once I took the photograph, I actually 1 

made a phone call first, telling them about what I had 2 

witnessed, and that I had a picture, and then I forwarded that 3 

picture to them. 4 

Q Okay.  And then what did you do? 5 

A After that, I mean, I went back to work. 6 

Q You went back to work? 7 

A Uh-huh. 8 

Q Back to where? 9 

 THE COURT REPORTER:  Is that a “yes?” 10 

 THE WITNESS:  Yes, uh-huh. 11 

Q BY MR. HIGH:  You went back to where? 12 

A Back to the Gallup Wholesale Office. 13 

Q Okay. 14 

A When I sent the picture, I was at the office. 15 

Q All right.   16 

 THE COURT REPORTER:  May we go off the record, Your Honor? 17 

 JUDGE McCARRICK:  Off the record, please. 18 

[Off the record] 19 

 JUDGE McCARRICK:  Back on the record. 20 

 Mr. High, please continue. 21 

Q BY MR. HIGH:  At any time, thereafter, Mr. Curtright, did 22 

you learn that Reggie Lemoine had returned to the area of the 23 

Gallup Wholesale Office? 24 

A I did. 25 
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Q And how did you learn that? 1 

A Well, it was probably close to 5:00, 5:15, somewhere in 2 

there.  It was shortly after 5:00.  I was leaving the facility.  3 

As I left the facility, headed for I-40, they were actually all 4 

down at the Teamsters’ truck. 5 

Q Who is they? 6 

A The Teamsters, I would assume. 7 

Q And they were all, you know, waving? 8 

A Waved by. 9 

Q They waived at you when you went by? 10 

A Correct. 11 

Q And -- you were leaving the area? 12 

A That is correct. 13 

Q Okay. 14 

A I got on Interstate I-40, heading east, and I don’t know, 15 

but there was something that told me that something didn’t feel 16 

right.  So I called David Townsend, who is a Field Supervisor, 17 

and he was still there at the Gallup Wholesale Office, and told 18 

him, “You know, you might hang out for just a few minutes and 19 

see if anything goes on.” 20 

Q Were you concerned that something might be going on? 21 

A Correct. 22 

Q Okay, then what happened? 23 

A About five minutes later, he called me back.  I had made 24 

my way up to the Continental Divide, and turned around and was 25 
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headed back west on I-40, and he called me back and said -- 1 

 MR. GIANNOPOULOS:  Objection, hearsay.  Objection, 2 

relevance. 3 

 JUDGE McCARRICK:  Overruled. 4 

Q BY MR. HIGH:  Go ahead. 5 

A He called me back and stated that as soon as I had left 6 

and give him that call, that that same vehicle pulled back up 7 

towards the front of the building, Reggie Lemoine got out and 8 

walked directly into the shop. 9 

Q Is there any reason in the world for Reggie Lemoine to be 10 

walking into the Gallup Wholesale Office as a non-employee? 11 

A None. 12 

 MR. GIANNOPOULOS:  Objection, calls -- 13 

 THE WITNESS:  None. 14 

 MR. GIANNOPOULOS:  Objection, Your Honor.  It calls for 15 

speculation. 16 

 JUDGE McCARRICK:  Sustained.  Strike the answer. 17 

Q BY MR. HIGH:  Now, I am going to direct your attention, 18 

Mr. Cartwright, to a fellow by the name of Kevin Taddy.  Do you 19 

know Kevin Taddy? 20 

A I do. 21 

Q Were you involved at all in the decision to suspend Kevin 22 

Taddy? 23 

A I was. 24 

Q What role did you play in that decision? 25 
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A How do you -- 1 

Q I’m sorry? 2 

A How are you asking?  What do you mean, in what role? 3 

Q Were you involved in the decision to suspend -- 4 

A I was part of the group that made the decision to suspend 5 

him. 6 

Q How did you become aware of the Kevin Taddy incident? 7 

A I became aware of the Kevin Taddy incident through a 8 

voicemail left by Joel Quinones, who worked at the refinery. 9 

Q And what position does Joel Quinones have? 10 

A I don’t know his title, per se, but he is over -- he is 11 

actually over the [indiscernible] Coordinator.  He is over the 12 

guys in the Lab, as far as the pumpers, and so forth.  I am not 13 

exactly.  I know there are three groups he is over.  I am not 14 

sure. 15 

Q He is not part of Western Refining Wholesale? 16 

A No. 17 

Q He is with the Refining group? 18 

A That's correct. 19 

Q All right, and what was this voicemail that you said you 20 

got from him? 21 

 MR. GIANNOPOULOS:  Objection, hearsay. 22 

 JUDGE McCARRICK:  Sustained. 23 

Q BY MR. HIGH:  Did you have any conversations with Mr. 24 

Quinones? 25 
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A I did. 1 

Q Was it regarding the Kevin Taddy incident? 2 

A It was. 3 

Q All right, what information did you gain from Joel 4 

Quinones? 5 

A That it got -- that early that morning, about 2:30 in the 6 

morning -- 7 

 MR. GIANNOPOULOS:  Objection -- same objection, Your 8 

Honor.  Hearsay. 9 

 JUDGE McCARRICK:  Same ruling. 10 

 MR. HIGH:  Your Honor, we are entitled to prove why we did 11 

what we did to Mr. Taddy, and that is what I am doing -- 12 

 MR. GIANNOPOULOS:  He can ask that question. 13 

 JUDGE McCARRICK:  Yeah.  I don’t want to hear what another 14 

witness had to say, that we can’t cross examine. 15 

[Long pause}  16 

Q BY MR. HIGH:  After you talked with Mr. Quinones, what did 17 

you do? 18 

A I then shared that information with Pam Scott and Chris 19 

Proctor. 20 

Q What information did you have at that time, that -- with 21 

respect to Kevin Taddy’s conduct? 22 

 MR. GIANNOPOULOS:  I am going to object as to hearsay, 23 

with respect to information that Mr. Quinones told him. 24 

 MR. HIGH:  Your Honor, this is one of the decision makers, 25 
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and I am entitled to establish what information he had, whether 1 

it is true or not, what information did this man have when he 2 

made -- when he participated in the decision to take this 3 

action. 4 

 JUDGE McCARRICK:  Okay -- 5 

 MR. GIANNOPOULOS:  It is not being offered for the truth. 6 

 JUDGE McCARRICK:  Yeah, but I think it goes to state of 7 

mind.  I think that is true.  I think ultimately, this goes 8 

simply to information that they had, whether it is true or not, 9 

it goes to their state of mind, and I will permit that 10 

information. 11 

Q BY MR. HIGH:  Okay, what information did you then have, 12 

Mr. Curtright, with respect to what Kevin Taddy had done? 13 

A That it got very heated, and vulgar language was used. 14 

Q Okay, and did you discuss that information with anyone 15 

else?: 16 

A Chris Proctor and Pam Scott. 17 

Q All right, and was a decision made to do something to Mr. 18 

Kevin Taddy? 19 

A That is correct. 20 

Q And what was that decision? 21 

A A suspension. 22 

Q Did you thereafter, have an occasion to actually talk with 23 

Kevin Taddy? 24 

A I DID. 25 
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Q Where was that? 1 

A That was at the Albuquerque warehouse. 2 

Q All right, and when did you have this conversation with 3 

Kevin Taddy? 4 

A It was probably -- I would say probably around thirty 5 

minutes after he received his discipline. 6 

Q Where -- were you in the meeting where he was actually 7 

told about the suspension? 8 

A No. 9 

Q Okay.  And about thirty minutes after that, you had a 10 

conversation with Kevin Taddy? 11 

A I did. 12 

Q And where did this conversation take place? 13 

A In the Drivers’ Room. 14 

Q Anyone present other than you and Kevin Taddy? 15 

A Yes, one of the LRI folks. 16 

Q Do you remember his name? 17 

A Bill Herrera. 18 

Q Okay.  Tell me what it is -- how did it come about that 19 

you were in the place where Kevin Taddy was? 20 

A I actually was outside the building, and I walked around.  21 

I opened the door and realized that the LRI guy and Kevin Taddy 22 

were in there talking.  I told them, “Excuse me,” and Kevin 23 

said, “No, come on in.”  24 

Q All right, so Kevin Taddy asked you to come in where he 25 
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was? 1 

A That's correct. 2 

Q All right.  And tell me, what you said to Kevin Taddy -- 3 

well, let’s back up.  Who started the conversation; you or 4 

Kevin Taddy? 5 

A Kevin. 6 

Q All right, tell me the words that Kevin Taddy spoke to you 7 

in this conversation? 8 

 MR. GIANNOPOULOS:  Object as to hearsay, if it is going to 9 

the truth of -- 10 

 JUDGE McCARRICK:  Taddy? 11 

 MR. GIANNOPOULOS:  Yes. 12 

 JUDGE McCARRICK:  He is a party.  Essentially, he is a 13 

third-party beneficiary in the sense of this proceeding.  I 14 

will permit it -- 15 

Q BY MR. HIGH:  Tell me the words that Kevin Taddy spoke to 16 

you when this conversation started. 17 

A His exact words were, “Well, I fucked up.” 18 

Q All right, and did he say anything else to you? 19 

A At that point, you know, I said, “What’s going on?” 20 

Q Okay. 21 

A And then he proceeded to tell me exactly what had taken 22 

place and what happened. 23 

Q All right, I want you to tell me what words Kevin Taddy 24 

spoke to you in this conversation. 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

2699 

 MR. GIANNOPOULOS:  Continuing objection, Your Honor. 1 

 JUDGE McCARRICK:  Noted. 2 

 THE WITNESS:  At that point, Kevin Taddy told me, “You 3 

know what?  I fucked up.”  He said, “I went in there, I was 4 

having a bad day.”  He said, “I went in there and seen that 5 

hanging on the wall, and I just lost my cool.”  He said, “I 6 

have got some things going on at home, and I have got the 7 

things that are naturally going on here at work,” and he said, 8 

“I just lost it.” 9 

Q BY MR. HIGH:  And did you say anything back to him? 10 

A I did. 11 

Q What did you say back to him? 12 

A I said -- I told him that I understood but that we have 13 

got to keep our composure. 14 

Q And how long did this conversation last? 15 

A Oh, we visited probably for ten minutes. 16 

Q And how did you depart?  How did you leave each other? 17 

A We shook hands, he apologized.  I told him that there was 18 

no need to apologize, that we just needed to move forward. 19 

Q Did you have any other conversation with Kevin Taddy about 20 

the suspension, or was that the end of it? 21 

A That was pretty much the end of it. 22 

Q All right, now I want to talk to you a few minutes about 23 

Reggie Lemoine. 24 

 Were you involved in the decision to suspend Reggie 25 
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Lemoine? 1 

A I was. 2 

Q When did you first become aware that the comments in the 3 

suggestion box had been removed? 4 

A I don’t know what day, but it was -- I don’t know the date 5 

or what day of the week it was actually. 6 

Q All right, how did you learn that the comments had been -- 7 

had come up missing? 8 

A From the Terminal Supervisor. 9 

Q And who is that? 10 

A Eric Burnham. 11 

Q All right, and what was the information that you received? 12 

 MR. GIANNOPOULOS:  Objection, hearsay. 13 

 JUDGE McCARRICK:  Overruled. 14 

 THE WITNESS:  Okay.  The information that I got was that 15 

he had went out the night before -- 16 

Q BY MR. HIGH:  Okay, who is he? 17 

A Eric Burnham. 18 

Q All right. 19 

A I’m sorry.  He went out the night before -- before he had 20 

left work, and looked in the comment box, and there was some 21 

comments in there.  So, first thing the next morning when he 22 

come in, he went to get them out, and it was empty. 23 

Q And that was reported to you? 24 

A That's correct. 25 
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Q And what did you do when you got that information? 1 

A At that point, whenever I got that information, I 2 

basically started asking him some questions.  You know, “Are 3 

you sure there were comments in there?  Where did they come 4 

from?”  You know, “Where was the box?”  That sort of thing. 5 

Q Did you participate in any investigation of that incident? 6 

A I did. 7 

Q And what did you do as part of that investigation? 8 

A Myself and Eric Burnham walked back out to the Drivers’ 9 

Room, so he could show me where the box was placed, and so we 10 

could see what had happened, and at that point, is when -- in 11 

the trash can, there was a clothes hanger that had been 12 

straightened out with a hook on the end. 13 

Q And you saw that clothes hanger? 14 

A I did. 15 

Q And you saw the suggestion box? 16 

A I did. 17 

Q And it was empty? 18 

A It was. 19 

Q And then, what did you do? 20 

A At that point, I contacted and let Chris Proctor know, as 21 

well as Pam Scott. 22 

Q Sir, who do you report to? 23 

A Chris Proctor. 24 

Q Okay, so you were telling your supervisor? 25 
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A That's correct. 1 

Q Okay, all right.  Any other role you played in the 2 

investigation? 3 

A I mean, that was pretty much the investigation, because at 4 

that point, we had no idea exactly who had done it.  We just 5 

knew that it was taken. 6 

Q Did you later gain additional information as to who might 7 

have done that? 8 

A I did. 9 

Q Where did you get that information from? 10 

A I got that information from Monty Caudill who was a 11 

driver. 12 

Q All right, in what form did that information come? 13 

A It come -- the first part of the information come from a 14 

phone call. 15 

Q And did you call Monty or did he call you? 16 

A He called me. 17 

Q And what did Monty say to you? 18 

 MR. GIANNOPOULOS:  Objection, hearsay. 19 

 JUDGE McCARRICK:  Overruled. 20 

 THE WITNESS:  He basically told me that -- 21 

 MR. GIANNOPOULOS:  Objection; lack of foundation.  Can we 22 

at least give a timeframe? 23 

 JUDGE McCARRICK:  Yes. 24 

Q BY MR. HIGH:  Do you recall about when you got this 25 
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telephone call from Monty Caudill? 1 

A If you are looking for a time, it was somewhere in the 2 

evening.  I would say between 5:00 and 7:00 at night. 3 

 JUDGE McCARRICK:  How about a date? 4 

 THE WITNESS:  I do not know a date.  5 

 JUDGE McCARRICK:  In relation to when the investigation 6 

began -- 7 

 THE WITNESS:  It was somewhere mid-July.  That is the best 8 

I can do.  I don’t remember the exact date. 9 

 JUDGE McCARRICK:  Okay. 10 

Q BY MR. HIGH:  Okay, and what is it that Monty Caudill said 11 

to you? 12 

A He told me that there is a right way to do things and a 13 

wrong way to do things, and there was a wrong way that was 14 

done, and that he had information on who had done it. 15 

Q Did he tell you who that was? 16 

A He did. 17 

Q Did he tell you where he got the information? 18 

A He did. 19 

Q All right, tell me as best as you can recall, Mr. 20 

Curtright, the words that Monty Caudill spoke to you in this 21 

conversation? 22 

 MR. GIANNOPOULOS:  I would like the same objection, Your 23 

Honor.  I don’t understand -- are these being offered for the 24 

truth of the words that Monty is saying -- 25 
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 JUDGE McCARRICK:  For just the information, no. 1 

 MR. GIANNOPOULOS:  Okay.   2 

 JUDGE McCARRICK:  Just to add to the information that the 3 

witness had, in terms of making decisions.  It goes to state of 4 

mind. 5 

 THE WITNESS:  Monty told me that he had had a conversation 6 

with Todd Pernando and Todd Pernando had told him that him and 7 

Reggie Lemoine -- he watched the front door while Reggie 8 

Lemoine used the hanger to get the information out of the box. 9 

 JUDGE McCARRICK:  I’m sorry, Mr. Caudill watched the front 10 

door? 11 

 THE WITNESS:  No, Todd Pernando.  Monty Caudill told me 12 

that Todd Pernando, the gentleman he had the conversation with, 13 

told him that Todd Pernando watched the door on the Drivers’ 14 

Room, while Reggie had pulled the information out of the 15 

comment box. 16 

Q BY MR. HIGH:  What did you say back to Mr. Caudill, if 17 

anything? 18 

A The only thing I asked Monty was, “Are you willing to 19 

write that -- are you willing to write a statement and then 20 

sign?” 21 

Q What did he say? 22 

A Yes. 23 

Q And did you ever receive anything in writing from Monty 24 

Caudill? 25 
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A I did. 1 

Q Do you recall when? 2 

A I don’t know the date, but it was on a Saturday, somewhere 3 

around mid-afternoon. 4 

Q All right, and where were you when you received this 5 

writing? 6 

A I received it.  He called me and I met him at one -- at 7 

his drop. 8 

Q Okay, who gave you the writing from Monty Caudill? 9 

A Monty Caudill. 10 

Q And where were you when he gave it to you? 11 

A I was at his location where he was going to make a drop.  12 

It was there in Grants, New Mexico. 13 

Q He was delivering a load, in other words? 14 

A That's correct. 15 

Q Okay, so you met him there and what did he give you? 16 

A He gave me an envelope, a sealed envelope. 17 

Q Okay. 18 

A It had my name on it. 19 

Q All right, did you open it up and look at it? 20 

A I did. 21 

Q Right there or later? 22 

A Right then and there. 23 

Q All right.  Look at General Counsel's Exhibit No. 75, 24 

please. 25 
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A Okay. 1 

Q And I am going to ask you is included within that exhibit, 2 

a letter that Monty Caudill gave you? 3 

A That is correct. 4 

Q After you got that letter, what did you do? 5 

A I immediately called my supervisor, Chris Proctor, and let 6 

him know that I had it, and then on Monday, Pam Scott was in 7 

the Albuquerque office, and I give it to her. 8 

Q Okay, this would be the Monday after getting it on 9 

Saturday? 10 

A Correct. 11 

Q And did you participate in any further investigation of 12 

what Mr. Caudill was saying? 13 

A I did not. 14 

Q Did you sit in on any interviews, or anything like that? 15 

A There was one interview I did sit in on the end. 16 

Q And who was that?  Do you recall? 17 

A It was Wendell Haggerty. 18 

Q Okay, do you recall hat, if anything, information that he 19 

provided? 20 

A He provided -- 21 

 MR. GIANNOPOULOS:  Objection, hearsay. 22 

Q BY MR. HIGH:  And were you involved in the decision, as to 23 

what to do, if anything with Reggie Lemoine? 24 

A I was. 25 
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Q And what was that decision? 1 

A To suspend him. 2 

Q Do you know whether or not Reggie Lemoine was admitting or 3 

denying doing this? 4 

A He was denying. 5 

Q So do you -- did you choose to believe one or the other? 6 

A I did. 7 

Q Who did you choose to believe? 8 

A I believe Monty Caudill. 9 

Q Why? 10 

A Due to the fact that he give me the information, he knew 11 

how it was taken, what we found in the trash.  Nobody knew that 12 

other than me and Eric Burnham about the clothes hanger, and 13 

that he was willing to write his statement down and sign it, 14 

because he knew I was going to use it. 15 

[Long pause} 16 

Q All right, I want to direct your attention now to a fellow 17 

by the name of Jaime Holguin.  Do you know Mr. Holguin? 18 

A I do. 19 

Q How do you know him? 20 

A He is one of my El Paso drivers. 21 

Q And were you involved in the decision to suspend Mr. 22 

Holguin? 23 

A I was. 24 

Q Why was he suspended? 25 
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A He was suspended, basically, for failure to read his 1 

directions for work. 2 

Q What did he do wrong? 3 

A He delivered to the wrong location. 4 

Q Why a suspension?  Why did you believe that a suspension 5 

was the right penalty? 6 

A Because Jaime was notorious for not reading his paperwork 7 

and loading the wrong product or going to the wrong location.  8 

He had done it multiple times.  I don’t know exactly when the 9 

date was, but he had an order, a sales order from dispatch -- a 10 

dispatch order to go to Albuquerque to pick up trans mix, and 11 

he went to Tucson. 12 

 JUDGE McCARRICK:  That is not -- this was another 13 

incident. 14 

 THE WITNESS:  Correct. 15 

Q BY MR. HIGH:  So, what do you understand on the last 16 

incident where he was suspended? 17 

A He delivered to West Texas -- he delivered to Old Dominion 18 

rather than West Texas Express. 19 

[Long pause} 20 

Q All right.  Now, did you, in connection with that, did you 21 

treat Mr. Holguin any differently than you had treated other 22 

drivers? 23 

A No. 24 

Q Had you had other drivers who have done the same to you as 25 
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Mr. Holguin? 1 

A Yeah. 2 

 JUDGE McCARRICK:  What number will this be, Mr. High? 3 

 MR. HIGH:  I’m sorry? 4 

 JUDGE McCARRICK:  What number? 5 

 MR. HIGH:  This will be Respondent's Exhibit No. 47. 6 

[Long pause} 7 

(Respondent's Exhibit No. 47, marked for identification.) 8 

Q BY MR. HIGH:  Let me show you what I have marked as 9 

Respondent's Exhibit No. 47, Mr. Curtright. 10 

A Okay. 11 

Q Can you tell me what Page 1 of that exhibit is, please, 12 

sir? 13 

A Yeah, it is a written -- it is a suspension for Jerome 14 

Shirley. 15 

Q Do you know who Jerome Shirley is? 16 

A Yes, he is one of my Gallup drivers. 17 

Q And what was it that Mr. Jerome Shirley did? 18 

A He delivered to a wrong location without verifying his 19 

paperwork or address. 20 

Q And is Page 1, the disciplinary action maintained by the 21 

Company, that shows the individual and the date and the conduct 22 

for which he was disciplined? 23 

A That is correct. 24 

Q Okay, on Page 2, can you identify that page furor me? 25 
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A This is the written suspension for Jerome Shirley. 1 

Q And what did Mr. Shirley do on this occasion? 2 

A He delivered to the wrong location. 3 

Q And does Page 2, does this page of the exhibit show the 4 

name of the employee, the date, and the reason for which the 5 

disciplinary action was issued? 6 

A That is correct. 7 

Q And what is -- 8 

 JUDGE McCARRICK:  Before you go on, I just am having a 9 

hard time making out some of the handwriting. 10 

 If you look at Page 2, Mr. Jerome Shirley’s, Line 23-10, 11 

the discipline, Jerome was -- is that delivery or -- the third 12 

word was, “Jerome was” -- 13 

 THE WITNESS:  Dispatched to Dancing Eagle Casino with 14 

Superette is what that is supposed to be. 15 

 JUDGE McCARRICK:  Split is a -- 16 

 THE WITNESS:  A half load; a half load was going to 17 

Dancing Eagle and half load was going to Superette store. 18 

 JUDGE McCARRICK:  And it is Sky City Casino and not 19 

Dancing Eagle? 20 

 All right, go ahead. 21 

Q BY MR. HIGH:  And Page 3, can you tell us what that is, 22 

basically? 23 

A That is a written without a suspension for Phillip Pena. 24 

Q And what was it that Mr. Pena did? 25 
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A He delivered to the wrong location. 1 

Q All right, and does Page 3 of this exhibit show the name 2 

of the employee, the date, and the reason for which he was 3 

disciplined? 4 

A That is correct. 5 

Q And are these disciplinary records kept as part of the 6 

Company’s records?: 7 

A That is correct. 8 

Q And were you the -- in your position, when these events 9 

had occurred? 10 

A I was. 11 

 MR. HIGH:  Okay, we would offer Respondent's Exhibit No. 12 

47, Your Honor. 13 

 JUDGE McCARRICK:  Any objection? 14 

 MR. GIANNOPOULOS:  Just a couple voir dire questions, Your 15 

Honor. 16 

 JUDGE McCARRICK:  Go ahead. 17 

VOIR DIRE 18 

Q BY MR. GIANNOPOULOS:  Mr. Curtright, on General Counsel's 19 

Exhibit No. -- Respondent's Exhibit No. 47, Page 1, whose 20 

signature is that where it says “supervisor.”  Do you recognize 21 

that signature? 22 

A That is David Townsend. 23 

Q And there are some numbers at the bottom of the page, like 24 

CR-1-21-11, it looks like?  Did you write that? 25 
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A I did not. 1 

Q Do you know who wrote that? 2 

A I do not. 3 

Q Do you know what that means? 4 

A I do not. 5 

Q And on the next page, Page 2, do you recognize that 6 

signature?  Is that a supervisor’s signature? 7 

A Yeah, that would be David Townsend’s, as well. 8 

Q And how about the -- is that Mr. Shirley’s signature, if 9 

you know? 10 

A It would be -- 11 

Q Okay. 12 

A I don’t. 13 

Q Okay, and then the same question with respect to the 14 

writing at the bottom of the page, 9-30-10, with some initials.  15 

Do you know who wrote that? 16 

A I don’t. 17 

Q Do you know what means? 18 

A I don’t. 19 

Q And then there is an initial at the top of the page, SD.  20 

Do you know what that means? 21 

A The -- 22 

Q Top right-hand corner.  23 

A Yeah, I am trying to remember if -- I don’t.  It is 24 

usually -- typically when we mark something like that, it is 25 
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whoever files it away. 1 

Q Okay, and how -- the same question on the -- on that last 2 

page, the supervisor’s signature.  Is that Mr. Townsend’s 3 

again? 4 

A Umm -- 5 

Q If you know. 6 

A I don’t know on that one for sure. 7 

Q Okay, then how about the initials at the bottom -- the 8 

writing at the bottom right-hand corner.  Do you know what that 9 

means? 10 

A I do not. 11 

 MR. GIANNOPOULOS:  With those clarifications, Your Honor, 12 

I have no objections. 13 

 JUDGE McCARRICK:  All right, Respondent's Exhibit No. 47 14 

is received. 15 

(Respondent's Exhibit No. 47, received into evidence.) 16 

CONTINUING DIRECT EXAMINATION 17 

Q BY MR. HIGH:  I take it, or do you know, Mr. Curtright, if 18 

Respondent's Exhibit No. 47, Page 1, is that a second offense 19 

for Mr. Shirley? 20 

 MR. GIANNOPOULOS:  I would object, Your Honor, as to 21 

foundation.  We -- I don’t know if there were other events in 22 

between -- 23 

 JUDGE McCARRICK:  It could be a sixth offense.  Is it at 24 

least a second offense? 25 
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 THE WITNESS:  It is. 1 

 JUDGE McCARRICK:  OKAY. 2 

Q BY MR. HIGH:  Now, do you know a driver by the name of 3 

Roberto Aguirre? 4 

A I do. 5 

Q And how do you know him? 6 

A He is one of my El Paso drivers, as well. 7 

Q Were you involved in the decision to give him a verbal 8 

warning? 9 

A I was. 10 

Q Do you recall when that was? 11 

A I do not. 12 

Q Okay.  And -- 13 

A I believe it was late last year. 14 

Q All right, and what information did you have -- who else 15 

was involve din the decision to give him a verbal warning? 16 

A That would have been myself, Chris Proctor, and Pam Scott. 17 

Q All right, and what information did you have to help you 18 

make a decision as to what to do with him? 19 

A I received a call from Mike Gailey who is the Terminal 20 

Supervisor -- Manager, there.   21 

Q Okay. 22 

A Stating that Roberto Aguirre had just walked out of his 23 

office and he had asked -- 24 

 MR. GIANNOPOULOS:  Objection, hearsay. 25 
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 MR. HIGH:  Again, Your Honor, this is showing motivation.  1 

Why he did what he did. 2 

 JUDGE McCARRICK:  I -- state of mind.  It is not coming in 3 

for the truth of the matter asserted, but rather as a 4 

collective state of mind as to why a decision was made.  For 5 

that reason, it will come in. 6 

Q BY MR. HIGH:  All right.  So, what did Mr. Gailey say, Mr. 7 

Curtright? 8 

A Mike Gailey reported to me that Roberto Aguirre had just 9 

left his office, and it was kind of a heated -- on Mr. 10 

Aguirre’s part.  Mike had asked him -- Mike Gailey had asked 11 

him to leave, and he was just calling to let me know exactly 12 

what had taken place. 13 

Q All right, tell me, as best as you can recall, the words 14 

spoke to you by Mike Gailey, as to Mr. Aguirre’s conduct. 15 

 MR. GIANNOPOULOS:  I would like a continuing objection, 16 

Your Honor. 17 

 JUDGE McCARRICK:  You may. 18 

 THE WITNESS:  He basically told me that Roberto Aguirre 19 

had come in to see him, sat down at the table.  They were 20 

having some discussions about -- and I don’t remember what the 21 

discussions were about, at this point.  I mean, I just don’t.  22 

But Roberto Aguirre, at one point, got hot, kind of slammed his 23 

hands down on the table, said, “It was f’ing bullshit,” and 24 

stood up and got really loud.  That is when Mike asked him to 25 
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either calm down or he would have to leave the building. 1 

Q BY MR. HIGH:  Do you have any reason to doubt what Mike 2 

Gailey was telling you? 3 

A No. 4 

Q Now, were you -- I want to move on to another subject 5 

here.   6 

 Okay.  Were you involved in the roll-out of the safety 7 

program? 8 

A I was. 9 

Q What -- what was your involvement with that program? 10 

A It was a collaborative effort of putting that program 11 

together. 12 

Q And you were involved in that? 13 

A I was. 14 

 MR. HIGH:  Your Honor, we have in evidence, bits and 15 

pieces of that, and at the time that it was offered, you said 16 

you would allow me to offer the full one.  I would like to now 17 

offer a copy of the full safety program so we have a complete 18 

document. 19 

[Long pause}  20 

 JUDGE McCARRICK:  Is this all part of Respondent's Exhibit 21 

No. 42? 22 

 MR. HIGH:  No, this is a separate exhibit altogether. 23 

 JUDGE McCARRICK:  What exhibit number is that? 24 

 MR. HIGH:  59 -- I’m sorry, 57. 25 
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 JUDGE McCARRICK:  No, 59 is already in. 1 

 Respondent's Exhibit No. 57 hasn’t come in yet. 2 

 MR. HIGH:  I’m sorry, Your Honor, it is Respondent's 3 

Exhibit No. 57. 4 

(Respondent's Exhibit No. 57, marked for identification. 5 

Q BY MR. HIGH:  Mr. Curtright, look first at what I have 6 

marked as identification, as Respondent's Exhibit No. 42. 7 

A Okay. 8 

Q Have you ever seen that document before? 9 

A I have. 10 

Q Would you tell me what it is, please? 11 

A It is a Driver Safety Points program. 12 

Q And thumb through that.  There is a total of seven pages? 13 

A That is correct. 14 

Q Is that the complete program? 15 

A Yes. 16 

Q All right.  All right, now, on the first page of 17 

Respondent's Exhibit No. 42 --  18 

 MR. HIGH:  Well, at this time, Your Honor, I would offer 19 

Respondent's Exhibit No. 42. 20 

 JUDGE McCARRICK:  Any objection? 21 

 MR. GIANNOPOULOS:  I don’t think there is, but I would 22 

like to take just one second.  23 

 JUDGE McCARRICK:  Sure. 24 

[Long pause} 25 
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 MR. GIANNOPOULOS:  Your Honor, I know we did have bits and 1 

pieces, but can we get some foundation as to -- this was 42 -- 2 

is this something internally they have or is this disseminated 3 

to drivers, when it was disseminated if it was, where -- 4 

 JUDGE McCARRICK:  All right. 5 

 MR. HIGH:  Okay. 6 

Q BY MR. HIGH:  Okay, Mr. Curtright, are you familiar with 7 

Respondent's Exhibit No. 42? 8 

A I am. 9 

Q Okay.  Was this document distributed to drives? 10 

A That is correct. 11 

Q Do you know when it was distributed? 12 

A In January 2012. 13 

Q Is this -- Page 2 refers to Policies and Procedures.  Is 14 

this -- is this a copy of the Policies and Procedures for 15 

Western Refining Wholesale, Inc.? 16 

A Correct. 17 

 MR. HIGH:  Again, we would offer Respondent's Exhibit No. 18 

42, Your Honor. 19 

 MR. GIANNOPOULOS:  I don’t have an objection. 20 

 Did he state when it was handed out to drivers?   21 

 JUDGE McCARRICK:  January 2012. 22 

 MR. GIANNOPOULOS:  No objection. 23 

 JUDGE McCARRICK:  Okay, Respondent's Exhibit No. 42 is 24 

received. 25 
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(Respondent's Exhibit No. 42, received into evidence.) 1 

Q BY MR. HIGH:  With it is what I have marked as 2 

Respondent's Exhibit No. 57, Mr. Curtright.   3 

 Can you tell me what Respondent's Exhibit No. 57 is? 4 

A This would have been drivers that were eligible and 5 

received Honor Roll and Zero Club from us. 6 

Q All right, Respondent's Exhibit No. 42, Page 1, refers to 7 

the Honor Role and Zero Club, and is that the -- in 8 

Respondent's Exhibit No. 57, is that the document that contains 9 

that information? 10 

A Correct. 11 

Q Okay. 12 

 MR. HIGH:  We would offer Respondent's Exhibit No. 57, 13 

Your Honor. 14 

 JUDGE McCARRICK:  Page 6 is the Zero Club? 15 

 THE WITNESS:  Correct. 16 

 MR. GIANNOPOULOS:  Your Honor, I -- may I have limited 17 

voir dire? 18 

 JUDGE McCARRICK:  You may. 19 

VOIR DIRE 20 

Q BY MR. GIANNOPOULOS:  Mr. Curtright, did you create this 21 

document? 22 

A No, I didn’t create that document. 23 

Q Do you know who did? 24 

A Our Safety Department and Human Resources. 25 
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Q And when did -- what is the first time you saw this 1 

document? 2 

A This document? 3 

Q Yes. 4 

A I saw it sometime in mid to late January before we handed 5 

out our driver bonuses. 6 

Q Did -- do you know who in the Safety Department created it 7 

specifically? 8 

A It would have been -- it would have been a combination of 9 

Rick Hollingsworth and Tony Smith. 10 

Q I mean, do you just assume that or do you know -- 11 

A No, I know that for a fact. 12 

Q Okay, and was this document handed out to drivers? 13 

A No. 14 

Q This is an internal document, or what is this document? 15 

A That document gives us a list of drivers that were 16 

eligible for either Honor Roll or Zero Club.   17 

 I can say this:  This was not handed out to drivers, but 18 

on every location, we have an Honor Roll plaque and we have a 19 

Zero Club plaque, and then drivers’ names are on there, the 20 

ones that made that, the driers names are on them for each 21 

location. 22 

 MR. GIANNOPOULOS:  I am going to object as to relevance 23 

and foundation, Your Honor.  We are not sure -- 24 

 JUDGE McCARRICK:  I think it is a business record.  The 25 
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witness is familiar with it.   1 

 I assume you use this -- do you use this document 2 

yourself? 3 

 THE WITNESS:  No, I do not use it myself.  I mean, it was 4 

a document that was put together for HR and Payroll, to pay the 5 

drivers that received an Honor Club bonus or a Zero Club bonus.  6 

Did I go through the document and verify that the names were 7 

correct, correct locations?  Yes. 8 

 JUDGE McCARRICK:  And what is the purpose of the document, 9 

Mr. High? 10 

 MR. HIGH:  To complete the piecemeal documents that we 11 

have in the file.  It is already in evidence, single pages of 12 

this.  I want the complete document in. 13 

 JUDGE McCARRICK:  When you say single pages, is that 14 

single pages of the Honor Roll? 15 

 MR. HIGH:  No, that is not attached to what is in there 16 

before. 17 

 JUDGE McCARRICK:  I understand, but what is the purpose of 18 

putting this into the record, the Honor Roll itself? 19 

 MR. HIGH:  It would -- the complete safety program itself 20 

refers to that and talks about the plaques and the list to be 21 

published at each terminal, and that is from -- that is the 22 

document that will be used for these plaques and lists that is 23 

published in the terminal.  So that completes Respondent's 24 

Exhibit No. 47. 25 
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 JUDGE McCARRICK:  And -- I am not sure it is necessary 1 

that we know who the individuals are, is it? 2 

 MR. GIANNOPOULOS:  Just for the document completeness.  I 3 

mean, it is not alleged in the Complaint to be a violation, so 4 

it is not crucial. 5 

 JUDGE McCARRICK:  Yeah.  I don’t think it would be helpful 6 

to me in reaching my decision on the issues, so I will -- I 7 

will reject Respondent's Exhibit No. 57 as not being relevant, 8 

but it will be placed in the Rejected Exhibits File. 9 

(Respondent's Exhibit No. 57, REJECTED and placed in the 10 

Rejected Exhibits File.) 11 

 MR. HIGH:  All right.   12 

[Long pause} 13 

 MR. HIGH:  We will pass the witness, Your Honor. 14 

 JUDGE McCARRICK:  All right.  Cross examination? 15 

 MR. GIANNOPOULOS:  I do. 16 

 I could start and -- 17 

 JUDGE McCARRICK:  Well, let’s take kind of a short lunch 18 

break at this point for about twenty minutes. 19 

 MR. GIANNOPOULOS:  Yes. 20 

 JUDGE McCARRICK:  We will start back in again, but we can 21 

run get a cup of coffee or whatever.   22 

 We will go back on the record at 12:15. 23 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 24 

 JUDGE McCARRICK:  Mr. Curtright, you are free to get up 25 
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and do whatever you need to do. 1 

 THE WITNESS:  Okay. 2 

 JUDGE McCARRICK:  Just don’t discuss your testimony with 3 

anybody. 4 

 THE WITNESS:  Absolutely. 5 

 JUDGE McCARRICK:  We will be off the record. 6 

[Off the record] 7 

 JUDGE McCARRICK:  Back on the record. 8 

 Go ahead, Mr. Giannopoulos. 9 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 10 

CROSS EXAMINATION 11 

Q BY MR. GIANNOPOULOS:  Good afternoon, Mr. Curtright. 12 

 My name is John Giannopoulos, and I am one of the 13 

attorneys for the Government in this case. 14 

 I want to ask you a few questions to follow-up on the 15 

questions Mr. High asked you earlier. 16 

A Okay.   17 

Q Before the time -- I’m sorry, before you testified this 18 

morning, and actually your testimony yesterday, in between 19 

yesterday and today, did you discuss your testimony with 20 

anybody? 21 

A No. 22 

Q Did you review any documents that refresh your memory 23 

about any of the events to which you testified? 24 

A Not in between yesterday and this morning, no. 25 
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Q How about before yesterday, before you came to testify 1 

yesterday, did you discuss your potential testimony with 2 

anyone? 3 

A Yes. 4 

Q And who did you talk to? 5 

A Charlie High and Kevin Goode. 6 

Q And Kevin Goode, okay. 7 

A Yes. 8 

Q When did that conversation take place? 9 

A I believe it was Monday. 10 

Q Okay, and I don’t want to know what was said.  I just want 11 

to know who was there. 12 

A Myself, Charlie High, and Kevin Goode. 13 

Q Okay, and you discussed the events to which you just 14 

testified about? 15 

A Correct. 16 

Q Okay, how about any of the other Western Refining 17 

supervisors and managers?  At any time before yesterday, did 18 

you talk about any of the events, and let me narrow the 19 

timeframe a little bit more, so from, say, the middle of May 20 

until yesterday, did you talk about any of the events about 21 

which you just testified, with any of the other Western 22 

Supervisors, Managers -- 23 

A No. 24 

Q Anybody else? 25 
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A Afraid not. 1 

Q Now, I believe you testified yesterday about the Terminal 2 

Managers and their authority to discipline. 3 

A Correct. 4 

Q And I thought your testimony was, at least I jotted it 5 

down, that they don’t have authority -- disciplinary authority; 6 

is that right? 7 

A Well, that is correct.  They don’t -- they cannot initiate 8 

discipline on their own.  That is absolutely correct. 9 

Q That is what you said yesterday? 10 

A Correct. 11 

Q And I am going to show you a document that I have marked 12 

General Counsel's Exhibit No. 162. 13 

(General Counsel's Exhibit No. 162, marked for identification.) 14 

Q BY MR. GIANNOPOULOS:  I know we have a lot of documents in 15 

this case, but I think it might help clarify at least some of 16 

the things that we were talking about. 17 

[Long pause} 18 

Q It is my understanding that you oversee the terminals in 19 

Albuquerque, correct? 20 

A That's correct. 21 

Q The terminal in Bloomfield? 22 

A That's correct. 23 

Q The terminal in Gallup? 24 

A That's correct. 25 
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Q And El Paso also? 1 

A That's correct. 2 

Q Okay, any other facilities that you oversee? 3 

A I do. 4 

Q And you may have said that yesterday, but I just don’t 5 

recall. 6 

A Tucson, Safford, Phoenix, and Bloomington, California. 7 

Q Okay.  I have shown you a document marked General 8 

Counsel's Exhibit No. 162.  It is three pages.  Could you take 9 

a look at that? 10 

A Okay. 11 

Q Now, on 162, Page 1, is this an accurate hierarchy of who 12 

reports to you at the Albuquerque terminal? 13 

A That is correct. 14 

Q Is that current? 15 

A That is correct. 16 

Q And then, Page 2, same question for the Bloomfield 17 

terminal. 18 

A That is correct. 19 

Q Okay, and then on Page 3, the same question for the Gallup 20 

terminal? 21 

A That is correct, as well. 22 

Q I don’t have one of these for the El Paso terminal, but on 23 

Page 1 in Albuquerque, it said, 21 Light Drivers and 6 Lube 24 

Drivers? 25 
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A Yes. 1 

Q Is that the number of drivers that you currently have? 2 

A That's correct. 3 

Q And Light, that is the Finished Product Drivers? 4 

A The Light or the Finished Product Drivers, Transport 5 

Drivers. 6 

Q Okay.  And you have three warehouse people? 7 

A That is correct. 8 

Q Okay, and on Page 2, at Bloomfield, it looks like it says 9 

24 Finished Product Drivers - Light? 10 

A That is correct. 11 

Q And you have about eight Lube Drivers? 12 

A That is correct. 13 

Q And you have 27 Crew Drivers? 14 

A That is correct. 15 

Q Okay, and on Page 3 at Gallup, you have 43 Finished 16 

Product Drivers, it looks like. 17 

A That is correct. 18 

Q Now, on the first page on 162, it has David Townsend at 19 

the same level of the hierarchy as the drivers, but he is 20 

actually a supervisor to the drivers, correct? 21 

A Correct.  He is a Field Supervisor. 22 

Q Okay, so he really, I guess, would be over the drivers in 23 

the hierarchy, right? 24 

A That's correct. 25 
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 MR. GIANNOPOULOS:  Okay, I am going to move for the 1 

admission of General Counsel's Exhibit No. 162. 2 

 MR. HIGH:  I object to lack of foundation.  He didn’t 3 

establish even where this document came from. 4 

 MR. GIANNOPOULOS:  He didn’t -- but he did -- 5 

 MR. HIGH:  I don’t know if this is a Company document.  I 6 

don’t know where he got it. 7 

 MR. GIANNOPOULOS:  He did testify, Your Honor, that it is 8 

an accurate hierarchy of these three facilities and the number 9 

of drivers.  Really, that is what I am trying to show. 10 

 MR. HIGH:  But it has got other information on it too.  I 11 

don’t know what this “Budget” and “Actual” stuff is down here. 12 

 I don’t have any problems with the testimony, but the 13 

document itself, there has been no foundation as to how -- if 14 

it is a business record or anything else, or even where it came 15 

from. 16 

 JUDGE McCARRICK:  Well, the witness testified that it is 17 

an accurate representation of the management hierarchy and the 18 

number of drivers, and for that purpose -- drivers and 19 

warehouse employees.  For that purpose I will receive it. 20 

 General Counsel's Exhibit No. 162 is received. 21 

(General Counsel's Exhibit No. 162, received into evidence.) 22 

 MR. HIGH:  Could we strike the other stuff that he did not 23 

testify about? 24 

 JUDGE McCARRICK:  Like I said, I am only receiving it for 25 
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management hierarchy as to drivers and warehouse employees. 1 

 MR. HIGH:  Okay. 2 

Q BY MR. GIANNOPOULOS:  Now, the Terminal Managers, they do, 3 

in fact, get involved in disciplinary issues, correct? 4 

A They do. 5 

Q Okay, and how about -- supervisors under Terminal 6 

Managers.  Do they also get involved in disciplinary issues? 7 

A On occasion. 8 

Q On occasion. 9 

 Okay, I am going to show you a document that has been 10 

marked as General Counsel's Exhibit No. 106. 11 

A Okay. 12 

Q Let me know when you are there. 13 

A I am there. 14 

Q Now, this is the discipline of Obie Frazier. 15 

A Correct. 16 

Q Were you involved in this discipline? 17 

A As far as -- yes -- 18 

Q Was Rusty Royce involved in the discipline? 19 

A He was directed. 20 

 JUDGE McCARRICK:  I’m sorry, he was -- 21 

 THE WITNESS:  He would have been directed.  He wasn’t 22 

involved -- I mean, he wasn’t involved as to what the 23 

discipline was going to be. 24 

Q BY MR. GIANNOPOULOS:  And I guess, my question to you 25 
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would be, is why would he be signing the discipline if he 1 

wasn’t involved in it? 2 

A Well, I can’t say whether he was involved in it or was 3 

not.  Typically if a supervisor that works for a Terminal 4 

Manager is signing, that Terminal Manager was probably on 5 

vacation. 6 

Q So Rusty would have stepped in as Acting Terminal Manager? 7 

A That's correct. 8 

Q And an Acting Terminal Manager would generally get 9 

involved in the discipline of one of the employees, right? 10 

A That is correct. 11 

Q And in this incident, was -- do you recall if Rusty Royce 12 

was or was not involved? 13 

A I can’t answer that.  I don’t remember. 14 

Q Okay.   15 

A Not on that one. 16 

Q Okay, but you were involved on this one? 17 

A That is correct. 18 

Q Okay.  If -- did you make the decision to issue this 19 

written suspension? 20 

A I was one of the ones that made the decision, yes. 21 

Q I am trying to understand how it works with respect then 22 

to the disciplinary process.  You said you were one of the 23 

people that makes the decision.  How many people -- how many 24 

people are involved in a decision to discipline? 25 
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A Typically, like I said earlier, it is myself -- 1 

Q Uh-huh. 2 

A Chris Proctor, and HR.  Typically it is Pam Scott, but it 3 

could be another HR representative. 4 

Q Okay, and so in a normal situation, the three of you would 5 

basically get involved. 6 

A Correct. 7 

Q All right, and what kind of role would the Terminal 8 

Manager play? 9 

A The Terminal Manager would give the information as he 10 

knows it -- 11 

Q Uh-huh. 12 

A -- and depending on what it is, I mean, he could -- the 13 

Terminal Manager can suggest what he thought we needed to do.  14 

He can recommend -- 15 

Q Uh-huh. 16 

A -- or suggest, but that is purely a recommendation or a 17 

suggestion. 18 

Q Okay. 19 

A We -- we basically want the information from him on 20 

exactly what happened. 21 

Q And then the three of you, the HR representative, yourself 22 

and Mr. Proctor, would get together and discuss the incident, 23 

right? 24 

A That's correct. 25 
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Q And investigate the incident? 1 

A That's correct. 2 

Q And then, would you take a vote? 3 

A Yeah, basically.  I mean, it is not really a vote but -- 4 

Q Majority rules? 5 

A -- we make sure that everybody agrees.  If we don’t agree, 6 

we find out why we don’t agree. 7 

Q Okay, so -- 8 

A And we would discuss it. 9 

Q Okay, so if one person doesn’t agree, will you still issue 10 

the discipline? 11 

A No, not necessarily.  We typically will go ahead and 12 

discuss it to find out why either two are agreeing and one is 13 

not agreeing.  Because there is a miscommunication somewhere.  14 

Somebody is not getting it. 15 

 If we are not all on the same page, somebody -- there is  16 

-- we discuss it until we have got it ironed out.  17 

Q Okay. 18 

A It is a unanimous -- 19 

Q It is decision by consensus? 20 

A That's correct. 21 

Q So, if there is not a consensus, there is no discipline 22 

issued? 23 

A Not at that time. 24 

Q Okay, but at a later time, there could be, when the other 25 
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person comes around? 1 

A No.  We could get other people involved at that point. 2 

Q Okay, who else could become involved then? 3 

A We could get Kevin Goode involved if we needed to. 4 

Q In Mr. Frazier’s discipline here for using the copy 5 

machine, do you recall who else, if anyone, got involved? 6 

A It would have probably have been -- in that decision? 7 

Q Uh-huh. 8 

A That would probably have been myself, Colleen, Chris 9 

Proctor and Pam Scott. 10 

Q Okay.  Now, there are a variety of these disciplines that 11 

are in the record, where there is either only one signature, 12 

where either a Terminal Manager has signed it with the HR 13 

representative, or it is just a Terminal Manager.  In those 14 

types of situations, is it your testimony that the Terminal 15 

Manager is not making the decision to discipline?  It is coming 16 

from above? 17 

A That's correct. 18 

Q The Terminal Manager, in essence, is only a witness to the 19 

actual discipline? 20 

A And potentially will be the one who carries it out. 21 

Q Carries it out. 22 

A Yes. 23 

Q So the Terminal Manager or the Acting Terminal Manager is 24 

instructed on what to do and why and what the decision is and 25 
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the -- 1 

A That's correct. 2 

Q And generally, does the Terminal Manager then write up the 3 

discipline, him or herself, or is the discipline written up 4 

from above and given to the Terminal Manager? 5 

A No, we typically have the Terminal Manager write it up. 6 

Q And the Terminal Manager writes the disciplined based on 7 

what he is told from either you or HR or -- 8 

A The Terminal Manager is going to write up the discipline.  9 

Q Uh-huh. 10 

A He is going to write it -- if you look in there, we have 11 

got detail, and we have got, you know, why it is a problem and 12 

what the corrective action is. 13 

Q Okay.   14 

A The details he is going to give, because he has the 15 

details.  Okay?   16 

 Why it is a problem for the company?  The Terminal Manager 17 

knows that as well, because he knows that, so he is going to 18 

write them in.  Typically, the specific changes that are going 19 

to be given, that is some direction by Chris Proctor or myself, 20 

or HR. 21 

Q Okay, so let’s use this one as an example, General 22 

Counsel's Exhibit No. 106. 23 

A Okay. 24 

Q Do you recognize the writing on this? 25 
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A As to the specific person, no.  I would say that this 1 

writing is either, and it is only an assumption, but Colleen.  2 

It is only an assumption. 3 

Q Okay, so assuming that Colleen wrote this, she would have 4 

the details and wrote down here what happened. 5 

A That is correct.  She could do that, as well. 6 

Q And then why is it a problem for the Company? 7 

A That's correct. 8 

Q And then it would say, “This will affect fourth quarter 9 

bonus?” 10 

A Correct. 11 

Q And then give it to Rusty Royce to present and sign; is 12 

that how it would work? 13 

A No, she would sit down with Rusty Royce and bring the 14 

driver in. 15 

Q Okay.  I think I understand. 16 

 Why would making a photocopy affect his fourth quarter 17 

bonus?  Do you know?  Mr. Frazier’s fourth quarter bonus? 18 

A Why would making a photocopy? 19 

Q Yes. 20 

A I think in the context -- it was being used for non-21 

business-type purposes. 22 

Q For a Union flyer? 23 

A It could have been, yes. 24 

Q I mean, that is what the -- that is what the discipline 25 
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says. 1 

A Okay. 2 

Q Do you generally -- if someone is making a photocopy for 3 

personal reasons, do you generally take away their fourth 4 

quarter bonus? 5 

A You know, honestly -- I mean, typically, I don’t -- I 6 

personally have not witnessed whether they are using it 7 

personal or for work. 8 

 JUDGE McCARRICK:  No, the question is, have you ever taken 9 

away a bonus because someone used Company property for personal 10 

use? 11 

 THE WITNESS:  I couldn’t answer that.  In my past, no, 12 

sir. 13 

Q BY MR. GIANNOPOULOS:  Okay.  I mean, how long did you work 14 

there? 15 

A I have been there five and a half years. 16 

Q Five and a half years.  And in those five and a half 17 

years, you have seen employees using property for personal 18 

reasons, right? 19 

A That's correct. 20 

Q Okay, and give me some examples. 21 

A Well, I don’t know exactly what examples you would want me 22 

to give.   23 

 I mean, they wear their uniforms home, and I am sure when 24 

they get home, they work on their automobiles.  They -- you 25 
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know, they mow their yards, or whatever that might be.  Like I 1 

said, personally, have I paid attention or really focused in on 2 

attention on what somebody is using the copy machine for, no, 3 

because -- 4 

Q Okay. 5 

A -- and typically, I would assume, and that is an 6 

assumption -- 7 

Q Okay. 8 

A -- that it is for company business. 9 

Q Okay, but if someone walks over and makes a copy, you are 10 

not going to pay attention, because really a copy here and 11 

there is just not really that big of a deal, right? 12 

A That's correct. 13 

Q And the same thing of the phone; someone comes in and 14 

picks up the office phone and calls their wife -- 15 

A Right. 16 

Q -- it is not that big of a deal. 17 

A That's correct. 18 

Q Okay.  Now, I want to ask you about this conversation 19 

yesterday.  Mr. High had asked you about -- I am going to all 20 

him Leroy, about -- even though my name is Giannopoulos, I am 21 

having a hard time with his last name.  22 

A Regensberg. 23 

Q Regensberg.  Okay. 24 

 I believe you testified that the conversation that you had 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

2738 

with Leroy Remore was in July  of 2011? 1 

A That is correct. 2 

Q And is was a picnic, right? 3 

A That is correct. 4 

Q Now, at the time that that picnic took place, you had 5 

heard that Western employees had been passing around Union 6 

cards; is that right? 7 

A No, I had not heard.  8 

Q You had not heard any -- not in July.  You had not heard 9 

that from anybody? 10 

A No. 11 

Q So you had no reason to suspect that Remore was a Union 12 

supporter, right?  13 

A No. 14 

Q Okay.  Had you gotten any e-mails before July giving you a 15 

heads-up that people -- any employees were heading out Union 16 

cards? 17 

A Have I gotten any e-mails?  I can’t remember. 18 

Q You can’t remember? 19 

A No. 20 

Q But is it possible that you had heard before July that 21 

Western employees had been handing out Union cards? 22 

A I would assume it is possible, yes. 23 

Q Have you seen any documents that would -- that would let 24 

you know that Western employees have been handing out Union 25 
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cards in July of 2011? 1 

A Had I seen any documents? 2 

Q Uh-huh. 3 

A I would say maybe, if it was, it was late -- very late 4 

July or early August. 5 

Q Let me show you a document that has been marked as General 6 

Counsel's Exhibit No. 59. 7 

 JUDGE McCARRICK:  59? 8 

 MR. GIANNOPOULOS:  Yes. 9 

Q BY MR. GIANNOPOULOS:  Have you ever seen that memo?   10 

 MR. GIANNOPOULOS:  It is not in the admitted exhibits, 11 

Your Honor. 12 

 THE WITNESS:  I guess I have not seen it. 13 

Q BY MR. GIANNOPOULOS:  You have not seen it? 14 

A No. 15 

Q Okay.  I am going to hand you -- have you turn to General 16 

Counsel's Exhibit No. 40 in the exhibits there. 17 

A Okay. 18 

[Long pause} 19 

Q Let me know when you are there. 20 

A I am there. 21 

Q Okay.  If you turn to -- if you look on the first page, 22 

General Counsel's Exhibit No. 40, there is an e-mail at the 23 

very bottom.  It says from Sam Bagby, and then right above 24 

that, there is an e-mail from Todd Burdine to Chris Proctor and 25 
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you.  Do you see that? 1 

A I do. 2 

Q And it is dated June 29th, 2011? 3 

A That's correct. 4 

Q And you received that e-mail, correct? 5 

A I did. 6 

Q And below it, there was an e-mail from Sam Bagby that was 7 

also forwarded to you, right? 8 

A I don’t know if the attachment was forwarded, because I -- 9 

I am telling you, I have not seen that. 10 

Q Well, if you look at the attachment, it says, and I am 11 

reading from the bottom of the page, “Subject - Union 12 

Activities.”  It says, “Carpy just called saying his close 13 

friends at Western” -- 14 

 JUDGE McCARRICK:  Hang on a second.  Where are you -- 15 

 MR. GIANNOPOULOS:  I am at the very bottom of the page, 16 

about three lines up. 17 

 JUDGE McCARRICK:  Okay. 18 

 MR. GIANNOPOULOS:  I’m sorry, two lines up -- “just called 19 

saying” -- 20 

 JUDGE McCARRICK:  Okay, all right.  I see it. 21 

Q BY MR. GIANNOPOULOS:  Okay, “Carpy just called saying his 22 

close friend at Western, a driver, just called him and told him 23 

that some of the drivers at Western were handing out Union 24 

cards and wanted his friend to sign” -- I can’t see that -- 25 
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 JUDGE McCARRICK:  One, one. 1 

Q BY MR. GIANNOPOULOS:  “His friend states that Western 2 

managers are having a meeting with their drivers tomorrow at 3 

5:00 p.m.”  4 

 And then, right in the middle of the page, there is an   5 

e-mail from you, to Todd Burdine and Chris Proctor, that says, 6 

“Not sure about the meeting either, as I am here, Eric is on 7 

vacation, and Jonas, so I am not sure who their meeting is 8 

with.”  Do you see that? 9 

A Yes. 10 

Q And you sent that off to Steve Curtright, right? 11 

A I sent it off to Todd Burdine and Chris Proctor. 12 

Q I’m sorry, yes. 13 

 And that is the -- the meeting at 5:00 is the meeting that 14 

Sam Bagby is talking about, right, in his -- 15 

A That is exactly what I am saying.  I don’t know who they 16 

are talking about what meeting with. 17 

Q Okay.  But at the very least, you must have read that e-18 

mail that Sam Bagby had forwarded to Todd Burdine, because you 19 

are talking about that same meeting. 20 

A Yes. 21 

Q So, at the very least, in June -- June 29th, 2011, you got 22 

some information where Sam Bagby was saying that somebody told 23 

him that the drivers at Western were handing out union cards, 24 

right? 25 
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A That is what the e-mail says. 1 

Q Who is Sam Bagby? 2 

A Sam Bagby is with Groendyke. 3 

Q Do you know what kind of position he has? 4 

A I don’t know what his position is.  I know he has a higher 5 

up position. 6 

 JUDGE McCARRICK:  He is a manager? 7 

 THE WITNESS:  Correct. 8 

Q BY MR. GIANNOPOULOS:  Do -- and Todd Burdine is who? 9 

A Todd Burdine works for Western Refining. 10 

Q Okay. 11 

A At that time, he was the Logistics Center Manager.  He is 12 

now in Procurement. 13 

Q Okay, and does Western Refining generally communicate with 14 

Groendyke about union organizing that might be going on in the 15 

area? 16 

A No. 17 

Q Is this the first time you ever had anyone from Groendyke 18 

talk to or communicate -- that you have seen, talk or 19 

communicate with somebody from Western Refining about union 20 

organizing? 21 

A That is correct, because it wasn’t communicated through 22 

me.  I mean, indirectly it was, but not directly. 23 

Q But at the time of the meeting, at the time of the picnic 24 

with Mr. Regensberg, you had forgotten about this e-mail? 25 
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A Yeah.  I didn’t put no weight in it, because there was no 1 

-- there was nothing going on.  I put zero weight in it. 2 

 JUDGE McCARRICK:  You passed it on that way, didn’t you?  3 

You passed it on, the information? 4 

 THE WITNESS:  No, I -- I responded to the information to 5 

the same two people that I got it from.  I didn’t pass on that 6 

information.  It was sent to Chris Proctor and myself by Todd 7 

Burdine, and I responded to Todd Burdine and Chris Proctor. 8 

Q BY MR. GIANNOPOULOS:  You didn’t respond at all? 9 

A No, because Sam Bagby is not on there. 10 

Q Yes, right, but the one on the bottom was from Chris 11 

Proctor -- 12 

A I don’t know if I hit “Reply All.”  I know I responded to 13 

them two people. 14 

Q Okay, and then Chris Proctor sent it on to Pam Scott, it 15 

looks like? 16 

A That's correct. 17 

Q All right, and when was the first time that you remember 18 

hearing about the drivers organizing at Western? 19 

A Organizing? 20 

Q Yeah, passing out cards, passing out buttons, talking 21 

about the Union. 22 

 When I say organizing, what do you think I mean? 23 

A Well, that is exactly what I think it was. 24 

Q Okay. 25 
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A Passing out information, passing out buttons, whatever it 1 

might be. 2 

Q Okay, and when was the first time in 2011 that you 3 

remember getting some information that that was going on? 4 

A Mid-July. 5 

Q Mid-July, and from whom did you get it? 6 

A Maury Regensberg. 7 

Q At the picnic? 8 

A At the picnic. 9 

Q And that was the first time? 10 

A Other than evidently I read this e-mail, yes. 11 

Q Okay. 12 

A Other than that, there was not a whole lot said about 13 

anything. 14 

Q So -- 15 

A Actually, July was quite quiet. 16 

Q When Maury came up to you and said -- I don’t want to 17 

paraphrase what you said yesterday, but, “Are you surprised I 18 

am here?  Somebody said I was having a Union meeting at my 19 

house.” 20 

A That's correct. 21 

Q You were completely taken aback by that? 22 

A No. 23 

Q You were not taken aback? 24 

A No.  Was I taken aback that he said that, no. 25 
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 JUDGE McCARRICK:  Did it surprise you? 1 

 THE WITNESS:  No, it didn’t surprise me actually. 2 

Q BY MR. GIANNOPOULOS:  And why not? 3 

A Because Maury, or Leroy, however you want to say his name, 4 

has always, you know, done similar things.  You know, “Is this 5 

a shock to you,” or “Is this a surprise?” 6 

 No, it didn’t.  And to be quite honest with you, we went 7 

to that company picnic, and that wasn’t my focal point.   8 

Q What do you mean “that?” 9 

A Work discussion.  We were supposed to go, enjoy, have fun, 10 

and relax.  That is what everybody was supposed to do. 11 

 So, did it catch me off guard that he wanted to talk about 12 

the Union, or he brought it up, yes, because it caught me off 13 

guard that he wanted to do it right there, right then, in front 14 

of the people he was doing it. 15 

Q So it caught you off guard, but it didn’t surprise you, 16 

right? 17 

A No.  The question surprised me.  Him asking me something 18 

like that did not surprise me; let me clarify that.  The 19 

question surprised me.  I didn’t think nothing about it.  20 

Q Now, I think you said at some point, it is possible that 21 

you sat down with [indiscernible] 22 

A Correct. 23 

Q Okay, you just don’t remember one way or the other if you 24 

did?   25 
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A I walked over to the table where him and other drivers 1 

were at. 2 

Q Uh-huh. 3 

A Yes, I don’t remember if I stood the whole time or sat for 4 

a couple minutes, correct. 5 

Q And I believe you testified yesterday that you were -- 6 

that you learned that Maury Regensberg had resigned, because he 7 

called and told you? 8 

A That's correct. 9 

Q Now, when did this conversation take place? 10 

A I don’t know the exact date. 11 

Q In relationship to the picnic. 12 

A I said that yesterday.  I don’t know if it was shortly 13 

before the picnic or shortly after. 14 

Q Okay, and you remember -- were you at home when he called, 15 

did he call you at work, did he call you -- 16 

A He called me on my cell phone at work. 17 

Q All right, at work, okay, and what do you recall him 18 

saying to you? 19 

A Basically, if I -- if David had told me that he was -- had 20 

given his two weeks’ notice, and from that point, he just 21 

basically said, “You know, I am going to go to work for the 22 

D.O.T.”  It was just a real short conversation. 23 

Q And -- 24 

A Do I remember exactly everything that was said, no. 25 
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Q Okay.  So -- but it was during that conversation that he 1 

called you on your cell phone, that he told you that he was 2 

going to go to work for the D.O.T. 3 

A That conversation and the conversation at the office. 4 

Q Okay, so which one came first? 5 

A That is what I can’t tell you.  I -- I -- in my 6 

recollection, I think it was the cell phone first. 7 

Q All right. 8 

A Because when he was in the office, I already knew about 9 

his resignation. 10 

Q Okay, and I believe yesterday you testified that the 11 

reason that it was decided to accept his two weeks’ notice and 12 

pay him for his two weeks was safety. 13 

A Correct. 14 

Q Okay.  Now, with respect to him getting his paycheck -- 15 

excuse me. 16 

 You just assumed that his paycheck was given to him, 17 

right? 18 

A That is correct. 19 

Q I mean, you didn’t physically hand him a check? 20 

A No, I did not.  It was mailed to his address, his home 21 

address. 22 

Q That is the practice at Western? 23 

A That is correct. 24 

Q Okay, so you are not in charge of mailing? 25 
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A No. 1 

Q Okay, so you really don’t know if it was mailed, when it 2 

was mailed, who mailed it. 3 

A No, I would only assume it was, because I never got a call 4 

otherwise. 5 

Q Okay.   6 

[Long pause} 7 

Q Mr. High asked you about the photos of the Union truck. 8 

A Correct. 9 

Q I am going to ask you some questions on that, too. 10 

A Okay. 11 

Q I am going to ask you to turn to what has been marked as 12 

General Counsel's Exhibit No. 26, 26(c), as in Charlie. 13 

A Okay. 14 

[Long pause} 15 

Q Let me know -- 16 

 MR. GIANNOPOULOS:  If I could approach -- 17 

 JUDGE McCARRICK:  Go ahead. 18 

 THE WITNESS:  I believe I am there. 19 

 MR. GIANNOPOULOS:  Okay. 20 

Q BY MR. GIANNOPOULOS:  Now, this has previously been 21 

admitted into the record.  Did you look at this -- can you tell 22 

what is on this overhead? 23 

A I can. 24 

Q Okay, and the -- the Western building is this -- is the -- 25 
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if you look at the page, almost in the middle of the page, it 1 

is that top right building, correct? 2 

A If you look in the middle of the page -- 3 

Q Yes. 4 

A -- it is the white building -- I guess with these other 5 

buildings it is going to get confusing, but I would say it is 6 

the white building -- it is this white building right here 7 

[indicating]. 8 

Q Okay. 9 

 MR. GIANNOPOULOS:  Your Honor, the record will reflect he 10 

is pointing to this building right here. 11 

 JUDGE McCARRICK:  Yeah, the building appears to almost 12 

have like two boxes? 13 

 THE WITNESS:  Correct. 14 

Q BY MR. GIANNOPOULOS:  And the building just below that to 15 

the left, that is the Bosselman Truck Shop? 16 

A That is correct. 17 

Q Okay, and then right to the left of the Bosselman Truck 18 

Stop -- is the Pilot -- 19 

A The Pilot Truck Stop. 20 

 JUDGE McCARRICK:  The largest of the buildings. 21 

 THE WITNESS:  Correct. 22 

Q BY MR. GIANNOPOULOS:  Now, on this document -- well, first 23 

of all, Mr. High asked you about how you would get to the 24 

Western building, how you would drive in, how you would leave.  25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

2750 

There is a road that comes directly behind that -- the Western 1 

building.  Is that the road you would take to -- 2 

A It is the only one you could take. 3 

Q -- come to the -- 4 

A That is typically the road the trucks would take if they 5 

are going to come down and get paperwork. 6 

Q Okay.  And which one do you typically use? 7 

A If you are looking at the -- it would be the one right in 8 

between the box truck shop and the Pilot. 9 

Q Okay, so right to the top of the knife and fork? 10 

A Yes. 11 

Q All right.  Now, on this photo, the overhead, where 12 

exactly was the union truck? 13 

 MR. GIANNOPOULOS:  I am going to approach, Your Honor.  I 14 

just want to see where he is pointing to. 15 

 THE WITNESS:  Right there.   This, what you see in that 16 

dark there, that is the grass area, so it would have been right 17 

there in this corner. 18 

 MR. GIANNOPOULOS:  Okay, and Your Honor, he is referring 19 

to this area right in here; is that correct? 20 

 THE WITNESS:  That is correct.  That unit would have been 21 

right here in this corner. 22 

 MR. GIANNOPOULOS:  So, I will let you describe it.  Your 23 

Honor, he said right in this corner here, correct? 24 

 THE WITNESS:  Correct. 25 
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 JUDGE McCARRICK:  All right, it would be -- there appears 1 

to be a vehicle going down a driveway, just to the left of the 2 

Knife and Fork -- 3 

 THE WITNESS:  Correct. 4 

 JUDGE McCARRICK:  So the Teamsters truck would have been 5 

below and to the left of that truck that is entering the 6 

driveway. 7 

 THE WITNESS:  Correct. 8 

 MR. GIANNOPOULOS:  Thank you 9 

Q BY MR. GIANNOPOULOS:  And when you took that photograph, 10 

where were you standing? 11 

A I can show you, right here.  This is the west end of the 12 

building.  Near those two trees in the picture. 13 

Q Okay, so -- that tree? 14 

A There are two trees right here.  It is away from the 15 

building, I don’t know, about a hundred feet.  The trees right 16 

there. 17 

 MR. GIANNOPOULOS:  Okay, and Your Honor, he is -- 18 

 JUDGE McCARRICK:  This is the northwest corner of the 19 

building? 20 

 THE WITNESS:  That would be correct.  The trees run along 21 

the northwest corner of the building. 22 

 JUDGE McCARRICK:  And so you were looking -- your camera 23 

would be -- 24 

 THE WITNESS:  Correct. 25 
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 JUDGE McCARRICK:  You were on the northwest -- 1 

 THE WITNESS:  Northwest? 2 

 JUDGE McCARRICK:  Looking northwest -- were you actually 3 

located in the middle of the --  4 

 THE WITNESS:  I was looking directly north. 5 

 JUDGE McCARRICK:  Were you closer to the trees or -- 6 

strike that. 7 

 Were you at the northwest corner basically of the -- 8 

 THE COURT REPORTER:  Please let him finish before starting 9 

to answer. 10 

 THE WITNESS:  Okay. 11 

 JUDGE McCARRICK:  So, from the truck stop itself, you were 12 

just at the northwest corner of the building taking the photo? 13 

 THE WITNESS:  About a hundred yards from the northwest 14 

corner.  I mean a hundred feet, I’m sorry.  Not a hundred 15 

yards, sorry. 16 

 JUDGE McCARRICK:  Thank you. 17 

Q BY MR. GIANNOPOULOS:  Thank you. 18 

 Is that the only picture that you have taken of that 19 

Teamsters truck? 20 

A It is. 21 

Q All right, and you took it, I think you said, with your 22 

cell phone? 23 

A That is correct. 24 

Q Could you describe your cell phone?  Is it a flip phone, 25 
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is it an I-phone -- 1 

A It is a Blackberry™. 2 

Q It is a Blackberry™, okay. 3 

 The Gallup Wholesale office, and we can use General 4 

Counsel's Exhibit No. 50 --  5 

 JUDGE McCARRICK:  Respondent’s -- 6 

Q BY MR. GIANNOPOULOS:  I’m sorry, Respondent's Exhibit No. 7 

50. 8 

 Where is the door that is typically used to come in and 9 

out of?  Is there one door, is there two doors? 10 

A On which building? 11 

Q On the Gallup Wholesale Office -- let me show you 12 

Respondent's Exhibit No. 50. 13 

A Okay. 14 

Q This is the office here? 15 

A That is correct.  The front door is right underneath the 16 

sign with the “W” on it. 17 

Q It says “W?” 18 

A That's correct. 19 

Q And that is the -- is there another door that people can 20 

go in and out of? 21 

A Not people.  There is another -- where the garage bays 22 

are, there is two garage bays in the front -- 23 

Q Uh-huh. 24 

A There are two garage bays in the back. 25 
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Q Okay. 1 

A That office only comes out one way. 2 

Q One way, so on the back side of the building -- that is my 3 

question.  On the back side of the building, is there also a 4 

doorway for individuals -- that individuals can use? 5 

 JUDGE McCARRICK:  A man door. 6 

Q BY MR. GIANNOPOULOS:  Yes, thank you. 7 

 JUDGE McCARRICK:  Other than a garage door. 8 

 THE WITNESS:  No.  They are garage doors. 9 

Q BY MR. GIANNOPOULOS:  Okay, and then the same on the side 10 

-- on any of the sides that we can’t see, is there a personal 11 

door, a man door on those sides? 12 

A I believe that the only one that has a man door is on the 13 

darker colored building.  On -- it would be on the east side of 14 

the building. 15 

Q Okay.   16 

A I think there is one there, because that used to be a 17 

truck wash. 18 

Q Is it -- would it be fair to say that that door is more of 19 

an emergency exit as opposed to an everyday --  20 

A Right. 21 

Q An everyday door that you use? 22 

A Yes. 23 

Q Okay.  So if you were just to walk out and you wanted to 24 

go get something to eat, you would use the door that is under 25 
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the “W?” 1 

A That's correct. 2 

 JUDGE McCARRICK:  Is the east side door always kept 3 

locked? 4 

 THE WITNESS:  Yeah, it is always locked.   5 

Q BY MR. GIANNOPOULOS:  From the outside it is locked? 6 

A And from the inside.  It has got like a deadbolt.  It is 7 

an old -- it used to be a truck wash, and that is actually 8 

where they had access to their compressors at the back of their 9 

building, and that is what that door is for.  It is never used.  10 

I mean, that building part is never used. 11 

Q The Union truck on General Counsel's Exhibit No. 26(c), 12 

did you ever see it parked anywhere else? 13 

A Yes. 14 

Q And where -- if you looked at General Counsel's Exhibit 15 

No. 26(c), what other areas did you see the truck? 16 

A The only other place I seen it parked was directly behind 17 

the Gallup Wholesale Office. 18 

Q Okay. 19 

A I mean, I can show you on this -- 20 

Q Sure. 21 

A It is kind of at an angle right there.  It is the only 22 

other place I have seen it parked.  It was parked right in here 23 

[indicating]. 24 

 MR. GIANNOPOULOS:  And Your Honor, there -- it looks like, 25 
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if you come down, there is a road to the right of that Knife 1 

and Fork. 2 

 THE WITNESS:  Uh-huh. 3 

 JUDGE McCARRICK:  To the right of the Knife and Fork, 4 

yeah. 5 

 MR. GIANNOPOULOS:  Right, if you come down that road, 6 

there is a little white -- it looks like a truck parked there, 7 

right at the base of that road. 8 

 THE WITNESS:  Uh-huh. 9 

 JUDGE McCARRICK:  Okay. 10 

 MR. GIANNOPOULOS:  That is where he is pointing to, but at 11 

an angle. 12 

 JUDGE McCARRICK:  Okay. 13 

 THE WITNESS:  Right here [indicating]. 14 

Q BY MR. GIANNOPOULOS:  Do you remember when you saw the 15 

truck there in relationship to the time that you took the 16 

picture? 17 

A I don’t.  I believe it was after, I don’t remember, and it 18 

was only in that location.  It wasn’t there real long, only a 19 

couple hours maybe. 20 

Q And Mr. High may have asked you this, but I don’t recall. 21 

 Do you remember about the month that you took your 22 

picture? 23 

A I am thinking it was in September. 24 

Q Of 2011? 25 
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A Yes. 1 

Q The Western Wholesale Office set forth in General 2 

Counsel's Exhibit No. 26 and seen in Respondent's Exhibit No. 3 

50 and 51, who owns the land that the office is on? 4 

A Pilot. 5 

Q Pilot, okay.  And Western rents the building from Pilot, 6 

right? 7 

A That is correct. 8 

Q And they own the parking lot, too? 9 

A Who is they? 10 

Q Pilot owns the parking lot, too? 11 

A They own the parking lot.  We have, in our rent with that 12 

building, comes with parking, a portion of the parking lot. 13 

Q Do you know -- does it come with like a number of parking 14 

spaces or does it come with, you know, fifty yards, twenty 15 

feet, or -- 16 

A There is a measurement out there where they kind of said, 17 

“Hey, in this general area,” because we can park trucks down 18 

there, as well, and we needed that to park trucks, as they are 19 

getting service, coming out of service, or whatever it might 20 

be. 21 

Q So, my question is when -- when you saw this SUV taking 22 

pictures of the building, I believe you said it was twenty 23 

yards behind where the cars were parked on Respondent's Exhibit 24 

No. 50. 25 
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A Correct. 1 

Q That would have been in the Pilot yard, the Pilot area, 2 

right? 3 

A No, because where our vehicles are parked at the front of 4 

the building, we are probably, maybe fifteen yards from the 5 

front door. 6 

Q Okay. 7 

A And that was, I would say, fifteen, maybe twenty at the 8 

max, behind that. 9 

Q Behind the trucks or behind the front door? 10 

A Behind the pickups. 11 

Q Okay, so you have fifteen yards there are the pickups, and 12 

then about another fifteen or twenty yards out, was the SUV, 13 

right? 14 

A That is correct. 15 

Q Okay. 16 

A If we had a truck that was pulled up there and was parked 17 

in between where we park our pickups and the garage door -- 18 

Q Uh-huh. 19 

A That is where the SUV was, at the end of the trail, 20 

because we had a truck parked in the same location. 21 

[Long pause} 22 

 JUDGE McCARRICK:  It is your understanding -- 23 

 THE WITNESS:  I could show you on the picture. 24 

Q BY MR. GIANNOPOULOS:  Well, I guess, if what you are 25 
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saying, if you had a tanker truck parked with its nose to the 1 

bay -- 2 

A Yeah, about ten yards off of the bay. 3 

Q At about the very end of the truck -- 4 

A Uh-huh. 5 

Q -- would be about where the SUV was. 6 

A Correct. 7 

Q Okay.  But you really -- as you sit here today, you don’t 8 

know whether the SUV was technically on the part of the 9 

property Western leases, or on the part of the property that 10 

Pilot owns. 11 

A No, because that would probably be real vague. 12 

Q Okay, you are just guessing then?  That would be a guess? 13 

A Right. 14 

Q Now, I believe when Mr. High asked you why you took a 15 

picture of the Teamster truck, you said for security reasons, 16 

right? 17 

A Uh-huh. 18 

 JUDGE McCARRICK:  Yes? 19 

 THE WITNESS:  That's correct. 20 

Q BY MR. GIANNOPOULOS:  What security reasons? 21 

A We have -- if we have an unfamiliar and unidentified 22 

vehicle parked sideways, taking pictures of our location, we do 23 

have -- and we have our Analyst that works there, a female out 24 

there, plus we have Homeland Security.  We are a hazardous 25 
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material company.  1 

Q So, did you think that there might have been terrorists in 2 

the Teamsters truck? 3 

A No. 4 

Q Well, then why would Homeland Security play any reason to 5 

your taking pictures of the Teamsters? 6 

A Because I didn’t realize where that SUV had come from, at 7 

that point. 8 

Q But clearly, when you took a picture of the Teamsters 9 

truck, you saw the truck? 10 

A I did. 11 

Q You knew it was the Teamsters? 12 

A I did. 13 

Q You saw the SUV next to it? 14 

A I did. 15 

Q That -- 16 

 JUDGE McCARRICK:  That is something I am not clear about 17 

from looking at -- 18 

 MR. GIANNOPOULOS:  I was going to ask about that. 19 

 JUDGE McCARRICK:  Go ahead. 20 

 MR. GIANNOPOULOS:  I can go ahead and do it now. 21 

 JUDGE McCARRICK:  Go ahead. 22 

Q BY MR. GIANNOPOULOS:  In General Counsel's Exhibit No. 23 

135, can you see the SUV there? 24 

A Unfortunately, it is kind of hard to see, but it is the 25 
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vehicle -- the truck is positioned this way [indicating] and it 1 

is the vehicle that is facing -- at the back of the trailer. 2 

Q Why don’t you show me here on General Counsel's Exhibit 3 

No. 135, this one? 4 

A Okay, that one back there [indicating]. 5 

 MR. GIANNOPOULOS:  Okay, Your Honor, he is pointing to -- 6 

right here? 7 

 THE WITNESS:  It is not this one, it is -- right here. 8 

 It is this one right here.  It is the dark vehicle right 9 

there. 10 

Q BY MR. GIANNOPOULOS:  Okay, I was just going to ask you 11 

that. 12 

A I’m sorry.  My apologies. 13 

Q That’s okay. 14 

A I couldn’t see the dark colored one in there.  But when he 15 

drove back around, he parked right there. 16 

 JUDGE McCARRICK:  That was the vehicle? 17 

 THE WITNESS:  That was a blue Dodge dually in front of it. 18 

Q BY MR. GIANNOPOULOS:  Okay.  I am just going to ask -- it 19 

appears to me, if you look carefully at the very nose of the 20 

cab of the Teamsters truck, there are two either SUV’s or two 21 

trucks. 22 

A Uh-huh. 23 

Q Does that look about right?: 24 

A That would be correct.  One was -- I can tell you.  The 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

2762 

one in front was a blue Dodge dually, and the one in the back 1 

was some type of SUV, kind of like a bronze or gold. 2 

Q And that -- the second truck -- 3 

 JUDGE McCARRICK:  I see two sets of headlights. 4 

 MR. GIANNOPOULOS:  Correct. 5 

 JUDGE McCARRICK:  And which set of headlights -- 6 

 THE WITNESS:  The one on the right.   7 

 JUDGE McCARRICK:  It is coming out from the tree sideways.  8 

Is it the first set of headlights? 9 

 THE WITNESS:  No, the farthest one back -- 10 

 MR. GIANNOPOULOS:  So, he is saying the one on the left, 11 

Your Honor.  The headlights on the left is the SUV. 12 

 JUDGE McCARRICK:  Okay. 13 

Q BY MR. GIANNOPOULOS:  Okay, thank you, Mr. Curtright. 14 

A Uh-huh. 15 

Q So, the security reasons -- I mean, did you think that 16 

someone from the Teamsters truck was going to go and bother the 17 

woman up at the -- up at the Wholesale Office? 18 

A I wasn’t sure.  I was unsure. 19 

Q Okay, did you take a picture -- I think you said you 20 

followed the SUV.  Did you take any pictures of the SUV? 21 

A No, just the front of the Teamsters truck. 22 

Q So you saw the SUV leave the Western Wholesale Office, 23 

drive over to the pumps, I think you said.   24 

A Uh-huh. 25 
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Q Did they fill up? 1 

A Yes. 2 

Q Did they fill up at the pumps? 3 

A I don’t remember if they filled up or not.  Actually, they 4 

-- they all got out of the vehicle and walked into the Pilot 5 

Truck Stop, and I drove off at that point. 6 

Q But you did take a picture of the SUV there? 7 

A No. 8 

Q You didn’t take a picture of the license plate of the SUV 9 

then? 10 

A No. 11 

Q How long did -- do you know, how long was the SUV at the 12 

pumps? 13 

A It was less than five minutes. 14 

Q Okay.  You drove off and where did you drive to? 15 

A I drove off through the parking lot, back to the Wholesale 16 

Office. 17 

Q Okay, and then, at some point, did you see the SUV leave?  18 

Did it go over to the Teamsters truck or what? 19 

A Well, when I walked down to the Wholesale Office, yes, I 20 

could see the SUV over at the Teamsters truck. 21 

Q Okay, so from the Wholesale Office, right out -- did you 22 

walk out the door -- you had a direct line of sight at the 23 

Teamsters truck? 24 

A Yes, you could see it -- if there was no trucks parked in 25 
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the parking lot. 1 

Q Okay. 2 

A On that day, there was not. 3 

Q And on that day, you could physically see it? 4 

A Absolutely. 5 

Q And then you got in your truck or your car, or whatever 6 

you were driving -- you got in your vehicle? 7 

A No. 8 

Q You walked? 9 

A I did. 10 

Q Okay, you walked all the way down to the corner of the 11 

building near some trees, and you took a photo of the Teamsters 12 

truck? 13 

A That's correct. 14 

Q I guess my question to you is, if you were concerned about 15 

security, you saw a strange car with the windows half down, and 16 

I think they were tinted, you said -- 17 

A Correct. 18 

Q -- taking pictures of the Western facility, if you were 19 

concerned about security, why didn’t you take a picture of the 20 

truck, right then when they were taking pictures? 21 

A Well, at the time -- I was concerned with security at 22 

first.  When I seen them at the gas pumps and when I got out, 23 

then I knew who it was. 24 

Q So why didn’t you take a picture of the SUV right there at 25 
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the gas pumps? 1 

A Because I wanted it in reference to the Teamsters truck. 2 

Q You wanted the picture in reference to the Teamsters 3 

truck, right? 4 

A That's right. 5 

Q And that is really why you took that photo that is in 6 

General Counsel's Exhibit No. 135, right? 7 

A That is it. 8 

Q You wanted to tie the Teamsters to that SUV? 9 

A That dark color. 10 

Q Okay, and I think Mr. High asked you if you saw any 11 

employees there, and you said, no, any Western employees; is 12 

that right? 13 

A That's correct. 14 

Q But you knew that the Western employees were visiting that 15 

Teamsters truck pretty regularly, right? 16 

A I knew that they were visiting.  I wouldn’t say regularly, 17 

no. 18 

Q Okay. 19 

A I knew that, yeah, there was some visiting. 20 

Q And then, I think you testified that you sent that photo 21 

to Chris. 22 

A That's correct. 23 

Q Anybody else? 24 

A Kevin Goode. 25 
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Q And Kevin Goode, okay. 1 

 And how did you send it?  Did you send it via e-mail? 2 

A Yes. 3 

Q And did you say anything in your e-mail to them? 4 

A No.  I just sent the picture.  I called them on the phone. 5 

Q Okay, you called on the phone and said, “Hey, picture is 6 

forthcoming,” and you sent it off. 7 

A That's correct. 8 

Q Did you guys have any conversation about that picture, 9 

either via e-mail or by telephone or face to face? 10 

A Quite possibly, yes. 11 

Q Okay, did you discuss what you should do about it? 12 

A Well, I actually called to ask what we should do about it.  13 

When we are getting pictures taken of the front of our 14 

building, and the back of our vehicles. 15 

Q And what was the decision? 16 

A The decision was, we would just basically leave it alone. 17 

Q Nobody called the police? 18 

A No. 19 

Q Someone eventually did call the police, right, on the 20 

Teamsters truck? 21 

A Correct. 22 

 MR. HIGH:  Objection, relevance. 23 

 JUDGE McCARRICK:  Overruled. 24 

Q BY MR. GIANNOPOULOS:  Who called the cops? 25 
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A You know what, I couldn’t answer that.  I don’t believe it 1 

was anybody from Western. 2 

Q Okay.  But at some point, they shoed them off at the Pilot 3 

Truck Stop, right? 4 

A Correct. 5 

Q I mean, they meaning the police did? 6 

A Correct. 7 

Q Okay, but it wasn’t anything -- to your knowledge, it 8 

doesn’t have anything to do with the security concerns that you 9 

just mentioned? 10 

A No. 11 

Q Okay.  And then, at some point, you testified that when 12 

you were leaving, they waved at you, the people in the truck 13 

waved at you. 14 

A Yes. 15 

Q Was it the same day? 16 

A It was the same day. 17 

Q Okay, and in relation to your picture taking, when was 18 

that? 19 

A My picture taking was, you know, mid-morning, early 20 

afternoon. 21 

Q Uh-huh. 22 

A And whenever they actually ran out to the garage to make 23 

sure that I could see them waving, that was somewhere shortly 24 

after 5:00. 25 
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Q Okay, so you were -- and you were driving away? 1 

A That's correct. 2 

Q All right, and if you look at General Counsel's Exhibit 3 

No. 26 see -- 4 

 MR. GIANNOPOULOS:  May I approach, Your Honor? 5 

 JUDGE McCARRICK:  You may. 6 

Q BY MR. GIANNOPOULOS:  Were you driving on this -- at the 7 

Giant crossing? 8 

A That's correct. 9 

Q And which way were you driving?  Towards the interstate? 10 

A I was driving towards the interstate. 11 

Q Okay, and they just waved to you as your truck was driving 12 

by? 13 

A It wasn’t just a wave.  I mean, they made sure that I seen 14 

them. 15 

Q Okay, so did they approach the road?  Can you recall about 16 

how close they were to the road? 17 

A They were halfway between where the Teamsters truck was at 18 

and the road. 19 

Q Okay. 20 

A In this rest area. 21 

Q Okay.  Did you wave back to them? 22 

A I actually didn’t. 23 

Q Mr. High asked you about Joel Quinones, if he worked for 24 

Western Refining Wholesale, Inc. 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

2769 

A Correct. 1 

Q And I think your answer was no. 2 

A That's correct. 3 

Q He works for the refinery? 4 

A That's correct. 5 

Q And you work for Western Refining Wholesale, Inc.; is that 6 

correct? 7 

A That's correct. 8 

Q Now, if -- ultimately, isn’t it true, that ultimately, 9 

Joel Quinones is responsible to Paul Foster, ultimately? 10 

A Ultimately, yes. 11 

Q And isn’t it true that ultimately, you are responsible to 12 

Paul Foster? 13 

A Correct. 14 

Q Okay.  Mr. High asked you about a conversation that you 15 

had with Kevin Taddy. 16 

A Correct. 17 

Q About his discipline. 18 

A That's correct. 19 

Q And you said that you asked him, “What’s going on.” 20 

A No, he invited me in.  I didn’t ask him any questions.  He 21 

invited me in.  I opened the door -- 22 

Q Uh-huh. 23 

A I said, “Sorry, guys.  I didn’t mean to interrupt you.” 24 

Q Okay, you opened the door and who was present? 25 
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A Bill Herrera from LRI -- 1 

Q Okay. 2 

A -- and Kevin Taddy. 3 

Q Okay.   4 

A At that point, I said, “Sorry, guys.  I didn’t mean to 5 

interrupt you,” and -- 6 

Q Okay. 7 

A -- Kevin said, “You are not interrupting.  Come on in.” 8 

Q Okay. 9 

A I walked in and that is when Kevin Taddy, as I walked up, 10 

he -- his exact words were, “Man, I fucked up.” 11 

Q And then, what did you say? 12 

A I said, “I understand.  That is what I hear.  What’s going 13 

on?” 14 

Q Okay.  And was there anybody else present during that 15 

conversation? 16 

A No.  I was -- at the beginning of the conversation.   17 

Q Uh-huh. 18 

A I don’t know how far into the conversation we were.  You 19 

know, somewhere in mid-conversation.  Ever Rodriguez then 20 

walked in. 21 

Q Did he say anything? 22 

A No. 23 

 MR. GIANNOPOULOS:  Just one moment, Your Honor. 24 

[Long pause} 25 
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Q BY MR. GIANNOPOULOS:  And if you will look at General 1 

Counsel's Exhibit No. 95 -- 2 

A Okay, I’m there. 3 

Q That is the Kevin Taddy discipline, correct? 4 

A That is correct. 5 

Q It was given on October 26th, 2011; correct? 6 

A That is correct. 7 

Q Okay, while you -- could you turn to General Counsel's 8 

Exhibit No. 74? 9 

A Okay.  10 

Q Let me know when you are there. 11 

A I am there. 12 

Q Let me have you go to the very last paragraph, Labor 13 

Consulting Report from Eddie Navarro.   14 

 Let me have you go to that very last paragraph that starts 15 

out, “Kevin Taddy was the driver that blew his stack and 16 

destroyed company property,” and then if you go to the next 17 

page, the second sentence says, “Steve walked in and talked to 18 

him and gave him some good advice to control his emotions.  19 

Steve treated him with respect and dignity.  He admitted to 20 

Steve that it was his fault.  I then used that to demonstrate 21 

to him that Steve is not the way they make him to be.  He 22 

really seemed eager to keep talking to me and thinks that 23 

having a meeting with Steve and others in management to air out 24 

their differences would be a good idea and thinks may be worked 25 
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out.”   1 

 Now, this labor consultant’s report is October 26th, and 2 

my question to you is, if it was only, Bill Herrera, Kevin 3 

Taddy in that room, how did Eddie Navarro know what happened in 4 

that room? 5 

A That, I couldn’t tell you.  I am ninety percent sure that 6 

the guy that was in there, his name was Bill Herrera.  He was 7 

with LRI. 8 

Q Okay, but at least from an initial read of that report, it 9 

seems like this guy was in the room, Eddie Navarro. 10 

A I -- I -- to tell you the honest truth, I don’t know who 11 

Eddie Navarro would be. 12 

Q Okay. 13 

A Whether it was one of the LRI folks that was in there, and 14 

I assumed that it was Bill Herrera, that could be, but I -- I 15 

am ninety percent sure that it was Bill Herrera. 16 

Q Do you remember the LRI guy in that room using your 17 

conversation with Kevin Taddy to demonstrate that you are not 18 

the way people are making you out to be? 19 

A He did say that. 20 

Q The LRI person said that? 21 

A That's correct. 22 

Q What do you recall the LRI person saying, in this 23 

conversation now that Kevin Taddy testified earlier about, what 24 

do you recall the LRI saying while you were there? 25 
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A While I was there, he basically said, “From what I have 1 

just seen right here, Kevin, I don’t see where you guys have a 2 

viable complaint, because he is not who others have said you 3 

are,” and Kevin Taddy did say, “I have never said that about 4 

Steve.”  That is what he did say. 5 

 Kevin Taddy -- me and him has always had a good talking 6 

relationship; never had a problem. 7 

Q Okay, that’s great. 8 

A Never had an issue. 9 

Q Good.  Anything else you remember the LRI guy saying in 10 

the room? 11 

A No, you know, what, I think at some point, Kevin might 12 

have said, you know, “We need to talk these -- narrow these 13 

things out,” and I think the LRI guy probably said, “You know 14 

what, you guys, that is what you guys need to do, is get a 15 

meeting together.”   16 

 I -- you know what?  It was more of a conversation between 17 

me and Kevin -- 18 

Q Uh-huh. 19 

A -- than it was anything else, and actually, what I had 20 

told Kevin, whenever he was on -- when I was on my way out the 21 

door, I said, “You know, we are all human.  We just need to 22 

learn to control our emotions.” 23 

 That is all I said, and Kevin Taddy understood that.  He 24 

is the one that asked me to have that conversation with me.  I 25 
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think he did feel bad about it.  I felt bad about the whole 1 

situation, as well. 2 

Q And why did you feel bad about the situation? 3 

A Because you know what?  I just think he handled it in a 4 

bad way.  You know what I am saying?  I think good or bad, 5 

right or wrong, all of this can be handled in a different way, 6 

and I think that right there, his emotions got to him.   7 

 He handled it in a bad way, and I will tell you why I felt 8 

sorry for him.  Is because Kevin Taddy is typically not that 9 

guy. 10 

Q Okay.   11 

A What happened up there in that guard shack is not Kevin 12 

Taddy. 13 

Q And when you say, “All of this could be handled in a 14 

different way,” what do you mean by this? 15 

A All of the discussions, whether they are pro-Union or pro-16 

Company, with the drivers -- 17 

Q Uh-huh. 18 

A -- and what is going on with the drivers, could be handled 19 

a lot different. 20 

 I will be honest with you.  There are emotions; there are 21 

emotions on the pro-Company side, there are emotions on the 22 

pro-Union side, and they just collided. 23 

Q Okay.  The -- the comment box. 24 

A Yes. 25 
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Q I believe you testified that Eric Burnham told you that 1 

the box was empty. 2 

A Correct. 3 

Q And you actually song the hanger in the garbage can. 4 

A That's correct. 5 

Q Did you save the hanger? 6 

A You know, I didn’t, myself personally.  Whether Eric 7 

Burnham had saved it at one point, I couldn’t answer that. 8 

Q Okay, but you didn’t instruct him to save it? 9 

A No. 10 

Q Now, does the Company have video surveillance in that 11 

room? 12 

A No. 13 

Q Okay.  Now, I believe, Mr. High asked you to -- about this 14 

incident, Monty called you and he told you that Todd Parando 15 

was standing look-out. 16 

A Correct. 17 

Q Did you talk to Todd? 18 

A I didn’t, no. 19 

Q And why not? 20 

A Actually, I let HR, Pam Scott handled that. 21 

Q Okay.  But you did talk to Wendell? 22 

A I didn’t talk to Wendell.  I sat in while Pam Scott talked 23 

to Wendell. 24 

Q Okay.  You didn’t sit in when she talked to Todd, however, 25 
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right? 1 

A Right. 2 

Q How did it come about that you were called in to sit in 3 

with Wendell? 4 

A Actually, I happened to be there and the only office that 5 

was available that was there, was the one that I was in. 6 

Q Okay.   7 

A It is not my office, but it is the one that I was in, and 8 

she actually said, “You know, I need a witness.  Can you do 9 

that and help us out.” 10 

Q Okay, fine.  Okay, that’s good. 11 

 The -- now, is it fair to say that at least -- Mr. High 12 

asked you why you trusted, you believed Monty’s report. 13 

A Yes. 14 

Q All right, and it is fair to say that at least three 15 

people knew about the hanger, is that right?  Todd Burnham knew 16 

about the  -- I’m sorry, Eric Burnham knew about the hanger, 17 

right? 18 

A Correct. 19 

Q One? 20 

A Yes. 21 

Q You knew about the hanger, two, right? 22 

A Yes. 23 

Q And the perpetrator knew about the hanger, three. 24 

A Correct. 25 
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Q So at least three people knew about the hanger. 1 

A Right. 2 

Q Did it ever occur to you that Monty knew about the hanger, 3 

because he is the one that took the comments out of the box? 4 

A No. 5 

Q Never thought that maybe Monty was wrong, and that he was 6 

trying to frame Reginald Lemoine? 7 

A No. 8 

Q Why wouldn’t that come to your mind? 9 

A Because it was in a conversation -- I guess it was just 10 

the way the conversation was brought about.   11 

Q Okay. 12 

A It was in general conversation, and it was what he was 13 

basically being told by Todd Parando. 14 

Q But you read Monty Caudill’s statement, right? 15 

A Correct. 16 

Q And Monty Caudill in his statement, he said, “Todd Parando 17 

knew about this.” 18 

A Correct. 19 

Q He said, “Reginald Lemoine admitted this to me in a 20 

conversation.” 21 

A Right. 22 

Q He said, Kevin was present.  Kevin Taddy was present in 23 

this conversation? 24 

A Correct. 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

2778 

Q And his statement said, [indiscernible] Wendell Haggerty. 1 

A Correct. 2 

Q Also saw it. 3 

A Correct. 4 

Q Now, if Reggie denied this happened, Todd denied this 5 

happened, Kevin denied this happened, and Wendell denied this 6 

happened, why would you believe Monty Caudill over those four 7 

employees?  8 

A I believe Monty Caudill because he wrote it down.  He 9 

called me and he told me and he wrote it down. 10 

Q Okay. 11 

A And I guess I am one of those guys that takes a man at his 12 

word, whenever -- because I point-blank asked him, “Will you 13 

write this in writing and sign it, because I am going to use 14 

it?   Okay, if you are going to tell me this information, be 15 

man enough to sign it, because I am going to use this 16 

information,” and I would assume, and that is an assumption, 17 

that a man would do that. 18 

Q Did you ask Todd to put it down in writing, that he didn’t 19 

do that? 20 

A I didn’t talk to Todd. 21 

Q Did you ask Reggie to put it down in writing that he 22 

didn’t do it? 23 

A Didn’t talk to Reggie. 24 

Q In fact, Reggie wrote on the document that he didn’t do 25 



                                                                     

Argie Reporting Service 
5900 Nieman  Road, Suite 200 

Shawnee, Kansas  66203 
Phone:  (913)  422-5198 

2779 

it. 1 

A I didn’t talk to Reggie. 2 

Q But you are aware that he wrote a document saying, “I 3 

didn’t do this.” 4 

A I am. 5 

Q Yet you didn’t think he was man enough when he wrote that 6 

document to be believed? 7 

A No, I didn’t. 8 

Q But you knew -- 9 

A I thought he was mad enough to be caught. 10 

Q You knew Reggie was a union guy, right? 11 

A Absolutely.  I know where we hired him from. 12 

Q And you knew that from where you hired him from, right? 13 

A Yes. 14 

Q And you knew Monty was against the Union, right? 15 

A No, at that point, actually, I did not.  Monty come from 16 

the same Teamsters Local 492 here as Reggie Lemoine.  They both 17 

worked at the same location. 18 

Q Okay. 19 

A They both worked for the same company, so I didn’t take 20 

that into any thought process at all. 21 

Q Did you ask Wendell to write down his -- 22 

A I didn’t talk to Wendell. 23 

Q But you were in the room when he was being -- 24 

A I was. 25 
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Q And my question was, did you ask Wendell to write -- 1 

A I did not. 2 

Q And Kevin Taddy.  Did anyone ask Kevin Taddy to write his 3 

statement down? 4 

A I can’t tell you because I wasn’t involved in those 5 

conversations. 6 

Q Jaime Holguin, at this time -- at the time of his 7 

suspension -- 8 

A Uh-huh. 9 

Q -- you knew Jaime was a Union supporter, right? 10 

A At the time -- I would assume, yes. 11 

Q Okay. 12 

A I am saying that because I don’t remember the exact timing 13 

of -- 14 

Q Well, let’s look at his discipline which I believe is 15 

General Counsel's Exhibit No. 125, and for purposes of brevity, 16 

I will hand that to you. 17 

A Okay. 18 

Q This is dated October 26th, 2011. 19 

A I could have possibly known, yes. 20 

Q Okay.   21 

A At some point, they actually got stuff from Teamsters and 22 

stuff, and these guys are -- 23 

Q Are Union supporters? 24 

A Correct. 25 
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Q And, in fact, there was a ranking system of Union 1 

supporters, right, from 1 to 5? 2 

A Yes. 3 

Q A 5 was pro-Union? 4 

A Correct. 5 

Q A 1 was pro-Company. 6 

A Correct. 7 

Q Where would you rank Jaime Holguin? 8 

A He was a 5. 9 

Q And how about Mr. Aguirre, when he got his verbal -- 10 

A He was a 5. 11 

Q And you knew at the time, he was a Union supporter, too, 12 

correct? 13 

A Yes. 14 

[Long pause} 15 

Q Now, Mr. High asked you some questions about some 16 

comparative disciplines. 17 

A Correct. 18 

Q Do you have in front of you, Respondent's Exhibit No. 47? 19 

A Yes. 20 

Q Now, before we go there, Jaime, he took a load to -- and 21 

this is General Counsel's Exhibit No. 125, which you -- if you 22 

want to turn to it, the corrective discipline, he took a load 23 

to West Texas -- that was supposed to go to West Texas Express 24 

and drop it off at Old Dominion, right? 25 
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A That's correct. 1 

Q Now, isn’t it true that Old Dominion was getting a load 2 

the next day? 3 

A I would have no way to know that. 4 

Q You don’t know that? 5 

A No. 6 

Q And you really don’t know anything about the logistics of 7 

this discipline, right? 8 

A Oh, I do know the logistics of this discipline. 9 

Q He was supposed to go to West Texas and he went to Old 10 

Dominion? 11 

A That's correct. 12 

Q But you don’t know whether Old Dominion was getting a load 13 

of the same product the next day or not, do you? 14 

A No. 15 

Q Okay, and in fact, Jaime, was able to complete his load 16 

that day to West Texas, right? 17 

A I believe so. 18 

Q Okay, and West Texas got their load and they paid for it, 19 

correct? 20 

A That's correct. 21 

Q And Old Dominion paid for the product that they received, 22 

right? 23 

A Yes. 24 

Q Okay.  Now, Mr. High asked you to compare the disciplinary 25 
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-- had some questions about people in Respondent's Exhibit No. 1 

47. 2 

A Yes. 3 

Q And this is Jerome Shirley, and you said Jerome Shirley 4 

got a suspension, right? 5 

A Correct. 6 

Q Now, isn’t it true that Jerome Shirley, along with 7 

delivering fuel to the wrong place, he actually dropped 8 

unbranded fuel into a Shell-branded tank, right? 9 

A Correct. 10 

Q And that would contaminate the Shell tank, right? 11 

A Correct. 12 

Q And Shell fuel has specific Shell additives to it, right? 13 

A That's correct. 14 

Q And if you drop unbranded fuel into a tank that is 15 

supposed to have Shell-branded additives, that is a mix. 16 

A That's correct. 17 

Q So at least Jerome Shirley got a three-day suspension, and 18 

it looks like the fourth, fifth, and sixth, for two different 19 

things, right? 20 

A No. 21 

Q He did -- 22 

A Well, it was a mix. 23 

Q Okay, and the mix was costly to the Company, right? 24 

A Correct. 25 
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Q So when a mix happens, what do you have to do? 1 

A Typically, we have to pump them out. 2 

Q So, if Jerome Shirley dropped unbranded fuel into a Shell-3 

branded tank, Western ended up paying to have that tank pumped 4 

out and cleaned out, right? 5 

A Correct. 6 

Q And refill it with Shell-branded fuel? 7 

A That's correct. 8 

Q So Jerome Shirley had a mix that cost the Company money, 9 

right? 10 

A Correct. 11 

Q And he went to the wrong store. 12 

A Correct. 13 

Q And for that, you gave him a three-day suspension. 14 

A Correct. 15 

Q Jaime Holguin took fuel to one of your customers, right? 16 

A Correct. 17 

Q They paid for it? 18 

A Correct. 19 

Q And then he took fuel to the customers that he was 20 

supposed to go to, right? 21 

A Correct. 22 

Q And they paid for it, correct? 23 

A Correct. 24 

Q And he was suspended for five days? 25 
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A This was numerous -- numerous times. 1 

Q But in this instance, he got a five-day suspension. 2 

A Correct, after numerous ones before that.  They all take 3 

weight. 4 

Q There is no question in front of you. 5 

 Do you know how much it costs to pump out a tank and 6 

refill it? 7 

A Do I know how much it costs? 8 

Q Yeah. 9 

A It -- 10 

Q How much? 11 

A How much does it cost? 12 

Q Uh-huh. 13 

A It costs us our hourly time, and about 75 cents a gallon 14 

reprocessing fee. 15 

Q Okay, so for this instance -- this incident that is in 16 

Respondent's Exhibit No. 47, Page 1, give me your best estimate 17 

of what it would have cost the Company to pump out that tank 18 

and refill it? 19 

A I don’t know, because I don’t know how much was in the 20 

tank, what was in the tank, how much we delivered -- 21 

Q But generally, how much would these stations -- 22 

A About 12,000 -- 23 

Q 12,000-gallon tanks? 24 

A But it wasn’t full.  I mean, we don’t know that it was 25 
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full, and we don’t know that it wasn’t, but they are typically 1 

12,000-gallon tanks. 2 

Q Okay, and if it was half-full, let’s say, 6,000 gallons, 3 

and it was a mix, you have to replace that 6,000 gallons, 4 

right? 5 

A Correct. 6 

Q And if it is three bucks a gallon, you just took three 7 

times six thousand. 8 

A For the price of the gas, yeah. 9 

Q Okay.   10 

 JUDGE McCARRICK:  It is 1:30. 11 

 MR. GIANNOPOULOS:  Thank you, Your Honor. 12 

 I am pretty good at timing, and I am just going to look at 13 

this, and I think that is all I have.  Let me speak with Ms. 14 

Alonso -- 15 

 JUDGE McCARRICK:  Off the record. 16 

[Off the record] 17 

 JUDGE McCARRICK:  Back on the record. 18 

 MR. GIANNOPOULOS:  Thank you, Your Honor.  Nothing 19 

further. 20 

 JUDGE McCARRICK:  Any redirect? 21 

 MR. HIGH:  Yes, I do, Your Honor.  Just a few questions, 22 

Your Honor. 23 

REDIRECT EXAMINATION 24 

Q BY MR. HIGH:  Mr. Curtright, turn to Respondent's Exhibit 25 
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No. 50, if you would. 1 

A Okay. 2 

Q Now, I want to direct your attention to the area you have 3 

marked “Gallup Wholesale Office.” 4 

A Okay. 5 

Q The two overhead doors on the left are used for what? 6 

A For Rush Truck Center. 7 

Q Now, I am talking about at the Gallup Wholesale Office. 8 

A The two on the left. 9 

Q Okay. 10 

A In the light-colored building. 11 

Q Right. 12 

A That is where we get our trucks serviced through Rush 13 

Truck -- 14 

Q Okay.  So the Western Refining Trucks would go inside of 15 

that? 16 

A That's correct. 17 

Q And I think you said that there were overhead doors in the 18 

back? 19 

A That is correct.  20 

Q And are those overhead doors ever opened on -- 21 

A On exit of the truck. 22 

Q Okay.  And how often are trucks in there? 23 

A Every day. 24 

Q Okay.  Would there be occasion where either you or David 25 
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Thompson would need to go to the back side of this Gallup 1 

Wholesale Office Building? 2 

A We could. 3 

Q So it would not be unusual at all for you to be on the 4 

other side of this building? 5 

A No. 6 

Q How about David Townsend? 7 

A No. 8 

Q Would there ever be any reason for you to be on the west 9 

side of the Gallup Wholesale Office? 10 

A Potentially, we are never there, on the other side -- on 11 

the left side of the building? 12 

Q Right. 13 

A Typically, we are not out there.  It is quite muddy and we 14 

don’t usually go out there. 15 

Q But you would have occasion to be in the front of the 16 

building and behind it? 17 

A That's correct. 18 

 MR. HIGH:  That’s all we have, Your Honor. 19 

 JUDGE McCARRICK:  Anything further? 20 

 MR. GIANNOPOULOS:  Not at this time. 21 

 JUDGE McCARRICK:  Okay, you are free to step down. 22 

 THE WITNESS:  Thank you. 23 

 JUDGE McCARRICK:  Thank you. 24 

[Witness excused.] 25 
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 JUDGE McCARRICK:  Okay, that will conclude us for today. 1 

 Mr. High, do you still have half a dozen witnesses? 2 

 MR. HIGH:  Seven or eight. 3 

 JUDGE McCARRICK:  Okay. 4 

 MR. HIGH:  And these will be -- these will be a little bit 5 

longer than some of the others were. 6 

 JUDGE McCARRICK:  Okay. 7 

 MR. HIGH:  My guess -- if I had to guess, I would say two, 8 

two and a half days. 9 

 JUDGE McCARRICK:  Okay.  We have blocked out the week of 10 

August 13th, and we will resume at that date at 9:00, and I 11 

assume we will be in this building.   12 

 MR. GIANNOPOULOS:  Yes. 13 

 JUDGE McCARRICK:  If there is a change because of 14 

scheduling, Mr. Giannopoulos, you will send out -- notify the 15 

parties? 16 

 MR. GIANNOPOULOS:  Sure, and just for -- if we could get 17 

that log before then, and we could figure out what we need to 18 

do with -- 19 

 MR. HIGH:  That guard log? 20 

 MR. GIANNOPOULOS:  Yes. 21 

 MR. HIGH:  Okay, and you will make me a copy of 50 and 51, 22 

right? 23 

 MR. GIANNOPOULOS:  I will do that right now, actually. 24 

 JUDGE McCARRICK:  Okay, thank you all.   25 
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 We are off the record until the 13th of August. 1 

 MR. GIANNOPOULOS:  Thank you. 2 

 MR. HIGH:  Thank you. 3 

(Whereupon, the hearing was adjourned until August 13th, 2012.) 4 
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P R O C E E D I N G S 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We're on the record. 2 

 This is a resumed hearing in the matter of Western Refining 3 

Wholesale, Inc., cases 28-CA-67703, et al.  I'm Administrative 4 

Law Judge John McCarrick. 5 

Why don't we have the parties state their appearances 6 

once again for the record, given the length of time we've been 7 

off, starting with counsel for the General Counsel. 8 

MR. GIANNOPOULOS:  Thank you, Your Honor.  John 9 

Giannopoulos and Sophia Alonzo for the General Counsel. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  And for 11 

the Respondent. 12 

MR. HIGH:  Charlie High for the Respondent. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I want to let the 14 

record reflect that we have no representative of the Charging 15 

Party, but Mr. Giannopoulos had advised me off the record he'd 16 

been in contact with Charging Party, and they've indicated 17 

they're not going to be present, at least through the 18 

beginning of the hearing today. 19 

MR. GIANNOPOULOS:  Correct.  And that we can proceed 20 

without them. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  You spoke 22 

with Mr. Ortega? 23 

MR. GIANNOPOULOS:  I spoke with Ms. Ortega.  Yes, Your 24 

Honor. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Do we 1 

have any -- I think we may have some preliminary matters 2 

before we continue with testimony. 3 

MR. GIANNOPOULOS:  Yes, Your Honor.  First, we have a 4 

proposed stipulation for General Counsel's 163. 5 

(Document marked as GC-163.) 6 

MR. GIANNOPOULOS:  And 163 is the security guard log or 7 

shift activity report.  There was some discussion in the 8 

previous time we were here before we adjourned for Valentine 9 

D. Gonzalez on October 24, 2011.  And Mr. Gonzalez is also the 10 

individual who drafted R-27, which has already been admitted 11 

into evidence with respect to O.B. Frazier's [phonetic] 12 

photocopying -- allegedly photocopying a flyer.  And this is 13 

the security guard, Mr. Gonzalez's shift activity report for 14 

the day. 15 

So I would move for the admission of General Counsel's 16 

163. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 18 

MR. HIGH:  No objection, Your Honor. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  163 is 20 

received. 21 

(Document marked GC-163 received in evidence.) 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And I think, Mr. 23 

High, did you have a document -- 24 

MR. HIGH:  I do, Your Honor.  There were two documents 25 
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that we discussed the last time we were here, one of which 1 

that you ordered us to produce, which we did, was just 2 

admitted as General Counsel's Exhibit 163.  The other one is 3 

there was some testimony about an email that Pam Scott 4 

received concerning the date the new employee handbook was put 5 

on the Intranet or whatever it is. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Uh-huh. 7 

MR. HIGH:  And she referred to an email, and we showed 8 

the email to counsel, and I have a -- I printed out the screen 9 

shot of that document, and I would offer now that as 10 

Respondents' Exhibit Number 61. 11 

(Document marked as R-61.) 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Have you 13 

had a chance to look at that, Mr. Giannopoulos? 14 

MR. GIANNOPOULOS:  I did, and I do not have an objection 15 

to it. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  17 

Respondents' 61 is received. 18 

(Document marked R-61 received in evidence.) 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Are 20 

there any other preliminary matters? 21 

MR. HIGH:  I don't believe I have anything further, Your 22 

Honor. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  As I understand, we 24 

have a scheduling issue during the week, from what you told me 25 
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off the record, Mr. High. 1 

MR. HIGH:  We do, Your Honor.  I have two witnesses who 2 

cannot be here until Wednesday, and I don't believe that the 3 

witnesses that I will present starting with today -- in fact, 4 

I may finish with them today, so I may wind up with no 5 

witnesses tomorrow, or I may finish tomorrow early. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So you're indicating 7 

you have -- so whatever witnesses you have today, the two 8 

remaining that are unavailable are your last two witnesses, as 9 

I understand you indicated. 10 

MR. HIGH:  That is correct. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Well, we'll 12 

work around that.  I believe we'd completed the testimony of 13 

the last witness.  I took a look at my notes, and I believe 14 

we've done cross-examination on the last witness.  I believe 15 

that was Mr. Curtright.  So we'll be starting with a fresh 16 

witness today. 17 

MR. HIGH:  That's correct, Your Honor. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  And if we're 19 

ready to proceed, who would you call as your next witness? 20 

MR. HIGH:  Respondent would call Mr. Rocky Sprouse. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right, sir.  If 22 

you'll come forward over here to your right.  If you'll raise 23 

your right hand, sir -- 24 

Whereupon, 25 
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 ROBERT C. SPROUSE 1 

was called as a witness by and on behalf of the Respondents, 2 

and, after having been duly sworn, was examined and testified 3 

on his oath as follows: 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Please be seated.  5 

And, sir, would you state your name for the record. 6 

THE WITNESS:  Name's Robert Coleman Sprouse, also known 7 

as Rocky. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  And how do 9 

you spell your last name, sir? 10 

THE WITNESS:  S-P-R-O-U-S-E. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Okay, Mr. 12 

High. 13 

MR. HIGH:  Thank you, Your Honor. 14 

 DIRECT EXAMINATION 15 

Q BY MR. HIGH:  Good morning, Mr. Sprouse. 16 

A Good morning. 17 

Q Where are you employed? 18 

A Western Refining in Tempe, Arizona. 19 

Q And what do you -- what's your position with Western 20 

Refining? 21 

A Vice president of retail.  I run the retail division. 22 

Q And what's the retail division called? 23 

A The store names are Giant, Western Express, Sundial, and 24 

Howdy's. 25 
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Q Are those brands? 1 

A Yes.  Store brands. 2 

Q All right.  And is -- you say the retail division.  What 3 

do you mean by retail division? 4 

A The convenience stores and gas stations.  We operate 224 5 

locations. 6 

Q And is that a part of Western Refining Wholesale, Inc.? 7 

A It is not.  It's a separate division. 8 

Q And do you know if it's a separate corporation? 9 

A I believe -- that I couldn't tell you. 10 

Q Okay. 11 

A I believe it -- retail is part of Western Refining 12 

Southwest, Inc. 13 

Q Okay.  And your position is vice president? 14 

A That's correct. 15 

Q Are you the top management person for the retain 16 

division? 17 

A That would be correct. 18 

Q All right.  And to whom do you report? 19 

A Matt Yoder is the senior vice president. 20 

Q Do you know who Mr. Yoder reports to? 21 

A I believe he reports to Jeff Stevens, our CEO. 22 

Q And you say your office is in Tempe? 23 

A That is correct. 24 

Q All right.  And what all -- tell me again, if you would, 25 
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the business in which the retail division is engaged. 1 

A We sell products, if you would, standard C-store fare, 2 

sodas, snacks, cigarettes, beer, liquor, in almost all of our 3 

stores, and we're located in four states, and then we also 4 

sell gasoline being part of our refining company. 5 

Q And when you say C-store, you mean like a convenience 6 

store? 7 

A Correct.  Convenience store. 8 

Q All right.  And the brands under which you operate these 9 

retail stores are what? 10 

A That would be the Giant, Sundial, Howdy's, and Western 11 

Express, I believe, are the four brands we currently have on 12 

the stores. 13 

Q Okay.  And what's the relationship between the retail 14 

division and Western Refining Wholesale, Inc.? 15 

A They supply products.  They supply the gasoline for us, 16 

deliver gasoline. 17 

Q Okay.  Do you as VP of the retail division have any 18 

authority, managerial authority, over the wholesale operation? 19 

A I do not. 20 

Q Does anyone at wholesale have any managerial authority 21 

over your retail operation? 22 

A No, they do not. 23 

Q Now, let's talk a little bit about the retail division.  24 

Who handles the human resource function for the retail 25 
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division? 1 

A A gentleman named Ron Rasmussen. 2 

Q And where does he sit? 3 

A He's in Tempe in my office. 4 

Q All right.  And to whom does he report? 5 

A He reports to me. 6 

Q And does Mr. Rasmussen have an HR staff? 7 

A Yes, he does. 8 

Q And where is it located? 9 

A He's got one HR generalist in Albuquerque.  He's in 10 

charge of retail payroll, which has two employees, and they're 11 

both in Tempe.  He also has five field trainers, and they're 12 

throughout the areas, El Paso, Tucson, Albuquerque, 13 

Farmington, and Gallup. 14 

Q All right.  Now, do those HR people have any function or 15 

duties with respect to Western Refining Wholesale? 16 

A They do not.  They're separated. 17 

Q All right.  They're dedicated solely to the retail 18 

division? 19 

A That is correct. 20 

Q And what kind of job duties or classifications do the 21 

retail division have in it? 22 

A It's going to be various.  I have a marketing department. 23 

 I have the HR function; accounting which handles the store 24 

accounting, AP and audits or inventories; the training 25 
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function; IT which also handles price book and all the 1 

internal systems for the retail stores. 2 

Q Okay.  Now, the marketing part, is that part of the 3 

retail division? 4 

A That is correct. 5 

Q And that's something over which you have managerial 6 

responsibility? 7 

A That is correct. 8 

Q And is that dedicated solely to the retail division? 9 

A Yes, it is. 10 

Q So that marketing function is not doing anything for 11 

wholesale division. 12 

A That is correct. 13 

Q Now, in terms of the work the employees do, I take it you 14 

have employees in the retail stores? 15 

A That is correct. 16 

Q And what type employees would you have in the retail 17 

stores? 18 

A We have sales associates.  They're the ones that handle 19 

the register, the transaction with the public.  Most stores 20 

have an assistant manager and a manager that would manage that 21 

particular site. 22 

Q All right.  And how do you go about hiring those people? 23 

A The store manager's responsible for hiring the store 24 

staff.  The district managers -- and I have 22 district 25 
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managers that handle between ten and 12 stores.  They're 1 

responsible to maintain management personnel in each of the 2 

stores, and they are -- they would hire those people to run 3 

the stores. 4 

Q And does the retail division do its own recruiting? 5 

A Yes. 6 

Q And do you do your own interviewing? 7 

A Yes. 8 

Q Do you do your own employee selection? 9 

A That is correct. 10 

Q And does anyone from any other division participate in 11 

those functions? 12 

A They do not. 13 

Q So it's solely the people in the retail division, 14 

Southwest, you call it, that do the recruiting and the 15 

selecting, and the hiring. 16 

MR. GIANNOPOULOS:  Objection.  Leading. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained. 18 

Q BY MR. HIGH:  Is there anyone outside the retail division 19 

that has any involvement whatsoever in your recruiting, 20 

selecting and hiring people for the retail division? 21 

A No.  It's solely the retail responsibility. 22 

Q All right.  Now, how about training?  Who does the 23 

training of the people who work in the retail division? 24 

A The training department, which is managed by Ron 25 
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Rasmussen. 1 

Q All right.  And that's part of the retail division, HR 2 

department? 3 

A That is correct. 4 

Q All right.  And what type training activities go on? 5 

A Different training activities for different levels, but 6 

in the store positions, we have a specific checkbook that's -- 7 

or a checklist that's used by the store manager to train the 8 

store level people, and that was developed between the 9 

operations guys and the training department, and in the 10 

training of the managers was also a checklist that's used by 11 

the district manager to ensure that they understand the 12 

functions of running the stores. 13 

Q Now, is there any special skills that the retail store 14 

level employees have to have -- 15 

A Patience. 16 

Q -- to work in those stores? 17 

A Not necessarily. 18 

Q Does any of the convenience stores sell liquor? 19 

A Yes. 20 

Q Does that involve any kind of training for people who are 21 

going to sell liquor in the state of New Mexico, for example? 22 

A Yes.  We follow a -- it's called tobacco and alcohol 23 

management or TAM training, and it's on age-restricted 24 

products.  It includes both alcohol, cigarettes.  It goes 25 
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through the different laws.  And in the state of New Mexico, 1 

we actually are licensed to train our people, and then in New 2 

Mexico you have to have a server permit to sell alcohol. 3 

Q Okay.  And are there similar -- maybe different but 4 

similar requirements in the other states in which the retail 5 

division operates? 6 

A The states' laws are different, but we maintain the same 7 

training in all states. 8 

Q Okay.  Now, in terms of the wages paid to people who work 9 

in the retail division, who determines that? 10 

A The HR department, Ron Rasmussen. 11 

Q Is that determined within the retail division itself? 12 

A Yes. 13 

Q And in terms of evaluating employee performances, who 14 

handles those duties? 15 

A Each manager that's responsible for whatever specific -- 16 

for example, store manager handles the store employees.  17 

District manager handles the store managers.  The operations 18 

managers handle their district managers. 19 

Q All right.  And in terms of administering discipline up 20 

to and including, let's say, termination of employment, who 21 

handles those sorts of things? 22 

A The operations managers would be responsible for making 23 

those decisions, with support from Ron Rasmussen's group, the 24 

HR department. 25 
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Q Is the retail division required to obtain any approval 1 

outside the retail division when it comes time to terminate 2 

someone, for example? 3 

A No, we are not. 4 

Q And does the retail division have an employee handbook? 5 

A We do have an employee handbook. 6 

Q Okay.  Would you -- 7 

MR. HIGH:  Your Honor, may I approach and -- 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sure. 9 

Q BY MR. HIGH:  I want to direct your attention, Mr. 10 

Sprouse, to, I believe that is, General Counsel's Exhibit 8.  11 

Would you take a minute and just look at that, please, sir. 12 

A (Perusing document.)  Page 27 of the handbook. 13 

Q Does that appear to be pages from the retail division 14 

employee handbook? 15 

A Yes, it does. 16 

Q Over on the third page of that document, the bottom 17 

paragraph entitled, Solicitation, do you see that? 18 

A Yes. 19 

Q This -- if you go to the first sentence -- I'm sorry -- 20 

the second sentence, says, "Employees who are not working 21 

time, e.g., those on breaks or lunch time, may not solicit 22 

employees who are working or who are on working time for any 23 

cause or distribute literature of any kind to them."  Well, 24 

jump to the last one.  The last sentence says, "Nonemployees 25 
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are prohibited from distributing material or soliciting 1 

employees on company premises at any time." 2 

Do you recall that as part of the retail division 3 

employee handbook? 4 

A Yes, I do. 5 

Q Do you know how that employee handbook is distributed to 6 

retail division employees? 7 

A Each employee goes through a new-hire training process, 8 

and in that new-hire training process, they're given this 9 

retail handbook that they acknowledge.  They sign off an 10 

acknowledgment, saying that they've reviewed it and understand 11 

it. 12 

Q Okay.  Now, in terms of -- I want to talk a little bit 13 

about the fuel deliveries.  The retail division gets its fuel, 14 

I take it, from the wholesale transport drivers.  Right? 15 

A Primarily wholesale.  There's some independent trucks, 16 

but generally it's through the wholesale division. 17 

Q All right.  How are those deliveries handled in terms of 18 

purchases? 19 

A Each store receives a bill of lading that they submit, 20 

and on a monthly basis, basically we pay the bill of ladings, 21 

based on the deliveries to each store. 22 

Q Is the purchase of fuel through the retail -- or the 23 

wholesale division, is it handled any different than any other 24 

vendor purchase? 25 
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A From our perspective, no.  It's handled just like the 1 

others. 2 

Q You buy gasoline and get a bill and you pay it. 3 

A Correct. 4 

Q And does the retail division purchase gasoline from any 5 

group other than Western Refining? 6 

A We do not. 7 

Q Now, look, if you will, at General Counsel Exhibit 17. 8 

A (Complying.) 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It should be there 10 

in that stack.  There are tabs off to the side there that have 11 

numbers. 12 

THE WITNESS:  Okay. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So it should have a 14 

corresponding number 17 there.  It shouldn't be too far from 15 

the one you just looked at.  Some of them are kind of masked 16 

by other tabs.  Should be a photograph. 17 

THE WITNESS:  Did you say? 18 

Q BY MR. HIGH:  Yes.  Look first at General Counsel Exhibit 19 

17, and then flip over to General Counsel Exhibit 18 and 19. 20 

A (Complying.)  Okay. 21 

Q Can you tell me what those photographs are, Mr. Sprouse? 22 

A They are pictures of stores of ours. They look like 23 

they're located in, I believe, Rio Rancho. 24 

Q Okay.  Those are photographs of convenience stores 25 
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operated by the retail division? 1 

A That is correct. 2 

Q Now, let's look at General Counsel Exhibit 18, probably 3 

the easiest one to look at.  Do you have General Counsel 4 

Exhibit 18 open? 5 

A Yes, I do. 6 

Q Okay.  This appears to be a side view, and you can see 7 

the fuel islands and the gas pumps, as well as the store.  Is 8 

that correct? 9 

A That's correct. 10 

Q All right.  Now, in terms of what the retail division 11 

considers a working area, would you tell us, Mr. Sprouse, what 12 

you consider to be a working area in the convenience stores? 13 

A We consider working area to be basically driveway to 14 

driveway, and sales associates are responsible for maintaining 15 

parking lots, cleaning litter, maintaining the dispensers, 16 

making sure there's receipt tape, cleaning the gas islands, 17 

and all the way into the store would be considered the work 18 

area. 19 

Q All right.  Now, would you tell me what areas of the 20 

store -- and again, in reference to General Counsel Exhibit 21 

Number 18 -- you would consider to be a sales area. 22 

A Under the canopy and inside the store. 23 

Q All right.  And what kind of sales take place under the 24 

canopy? 25 
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A Fuel. 1 

Q All right.  And, of course, inside the store -- 2 

A The various products. 3 

Q Okay.  And what kind of products are sold outside the 4 

convenience store? 5 

A Gasoline and there may be -- this particular store has a 6 

propane exchange program, so the propane tanks, and I believe 7 

that would be about all. 8 

Q Now, does the retail division allow the distribution of 9 

material anywhere in either of these working areas or the 10 

sales area? 11 

A We do not. 12 

Q And why not? 13 

A The convenience store is, in fact, that.  We want 14 

customers to be able to get in and out without being delayed. 15 

 Most people want a quick shopping experience.  That's how 16 

this industry started and is maintained, so we generally don't 17 

want to interfere with that customer as they're entering and 18 

leaving the store. 19 

Q Do you allow anyone to distribute paper materials under 20 

the canopy? 21 

A We do not. 22 

Q Why not? 23 

A It's not safe.  Cars are coming and going, pulling out, 24 

pulling in.  People cut through parking lot.  You've -- it's a 25 
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pretty busy area of the store. 1 

Q Now, to your knowledge, has -- well, let me ask you.  Are 2 

you aware of any fundraisers that the retail division has 3 

allowed to be held at these convenience stores? 4 

A I'm not aware of any that we've approved. 5 

Q Are you aware of any incident where some cheerleaders 6 

were allowed to be on the property to raise money for some 7 

cheerleading outfit/ 8 

A I am not aware of any activities like that. 9 

Q Is that something that would be in line with your 10 

policies or not? 11 

A That would not meet policy. 12 

Q Do you know of any Little League fundraiser that's been 13 

held at any of these convenience stores? 14 

A Not to my knowledge. 15 

Q It never was reported to you. 16 

A That is correct. 17 

Q And if it had been reported to you, what would you have 18 

done? 19 

A We would have stopped the activity. 20 

Q Is that something that you think would have come to your 21 

attention, Mr. Sprouse, if a bunch of cheerleaders had been 22 

out, in and about these convenience stores, doing a 23 

fundraiser?  Is that something in the ordinary course of 24 

business that would have been brought to your attention? 25 
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MR. GIANNOPOULOS:  I'd object.  It calls for speculation. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained. 2 

Q BY MR. HIGH:  What kind of information do you receive in 3 

your position as vice president? 4 

A A considerable amount of information, not only sales but 5 

activities.  I talk to the operations managers that manage 6 

each group of stores probably daily.  Pertinent information to 7 

the stores, specific -- if there's been incidents or robberies 8 

or injuries, that would be brought to my attention on a 9 

regular basis. 10 

Q Was it ever brought to your attention that any 11 

cheerleaders were trying to do a fundraiser at any of the 12 

convenience stores? 13 

A It was not. 14 

Q Was it ever brought to your attention that any Little 15 

League team was doing a fundraiser at one of your stores? 16 

A No, it was not. 17 

Q Look, if you will, now at General Counsel Exhibit Number 18 

20. 19 

A (Complying.) 20 

Q Can you -- do you know what that is? 21 

A Yes.  It's a picture of a free publication rack. 22 

Q And is this something that is located at some of the 23 

convenience stores in retail division? 24 

A It is. 25 
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Q All right.  And how does the retail division handle this 1 

red-looking box in General Counsel Exhibit Number 20. 2 

A This is a program that the marketing department would 3 

negotiate.  This particular vendor would pay us a lease 4 

payment -- 5 

MR. GIANNOPOULOS:  Objection, Your Honor.  Lack of 6 

foundation; calls for speculation.  The question was, how 7 

would they handle it.  I think it's vague and ambiguous. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained.  We need 9 

a little bit more foundation as to the witness's knowledge of 10 

that particular program. 11 

Q BY MR. HIGH:  All right.  Who's in charge of the 12 

marketing department, Mr. Sprouse? 13 

A I am.  Well, Mike Polo is the director of marketing.  He 14 

reports to me. 15 

Q All right.  And I take it the marketing department comes 16 

up with marketing programs of various kinds. 17 

Q That is correct. 18 

Q And do you get involved in those programs? 19 

A I may review them with Mike. 20 

Q And are the marketing programs something that's submitted 21 

to you for approval? 22 

A Technically, yes, but Mike manages that department.  23 

Generally it's brought to my attention if we're about to sign 24 

a contract. 25 
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Q And are you involved in the signing of contracts for 1 

items to be marketed at the store level? 2 

A I would be the primary signer.  Yes. 3 

Q Okay.  And looking at General Counsel Exhibit Number 20, 4 

are you aware of the marketing program related to the red box 5 

shown in General Counsel Exhibit 20? 6 

A Yes, I am. 7 

Q And how are you personally aware of that? 8 

A Having reviewed the contract, I'm aware that we lease out 9 

that space to different publications.  The company manages 10 

that.  They pay us a monthly fee. 11 

Q And were you involved in signing the contract that led to 12 

the placement of the red box shown on General Counsel Exhibit 13 

Number 20? 14 

A I couldn't tell you specifically if I signed the contract 15 

or not.  More than likely, yes. 16 

Q You would have seen it. 17 

A Yes. 18 

Q Okay.  And what is the program that led to the placement 19 

of the red box in General Counsel Exhibit Number 20? 20 

A A third company, a third party came to us and offered to 21 

pay a monthly fee for us to place this -- 22 

MR. GIANNOPOULOS:  Objection.  Lack of foundation.  Could 23 

we have some foundation as to when exactly this occurred? 24 

MR. HIGH:  Your Honor, this document is already an 25 
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exhibit.  It's already in evidence, and here's the vice 1 

president in charge of the whole thing who knows about it, got 2 

personal knowledge of it.  The foundation has been laid. 3 

MR. GIANNOPOULOS:  If I may, Your Honor, reply to the 4 

objection, the document's in evidence as a photograph.  This 5 

gentleman just testified he can't specifically remember this 6 

contract.  I think we need some foundation as to when they 7 

said -- 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  He said he couldn't 9 

remember specifically the contract. 10 

MR. GIANNOPOULOS:  Yes.  Correct. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm not sure he -- I 12 

think his testimony is he was familiar with the contract.  I'm 13 

going to overrule the objection.  I'll let the witness 14 

testify.  Go ahead, sir. 15 

THE WITNESS:  Repeat the question. 16 

Q BY MR. HIGH:  Would you tell us, if you will, the nature 17 

of this marketing effort that led to the placement of the red 18 

box in General Counsel Exhibit Number 20. 19 

A Okay.  A third party would have contacted us, managing 20 

the free publications would tend to be real estate 21 

magazines -- 22 

MR. GIANNOPOULOS:  Same objection, Your Honor.  He said a 23 

third party would have contacted us. 24 

THE WITNESS:  Okay.  Did -- 25 
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MR. GIANNOPOULOS:  That calls for speculation.  If they 1 

did or did not, he can testify to that. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I think it's a 3 

semantic issue.  Overruled. 4 

THE WITNESS:  They pay us a monthly fee for us to 5 

leave -- to place this box in the front of the store. 6 

Q BY MR. HIGH:  So in terms of this red box sitting in 7 

front of a store operated by the retail division, you're paid 8 

for that box to sit there. 9 

A That is correct. 10 

Q And who determines what goes in the box? 11 

A The third party. 12 

Q Okay.  It's not up to retail division as to what is or is 13 

not in the box. 14 

A Mike Polo, as director of marketing, would review what 15 

they're putting in there to, in essence, approve what they 16 

were going to offer to the public. 17 

Q Okay.  Now turn, if you will, Mr. Sprouse, to General 18 

Counsel Exhibit 154 and 155. 19 

A I'm having difficulty locating this. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's probably in 21 

another -- 22 

MR. HIGH:  It may be in another stack. 23 

(Pause.) 24 

MR. HIGH:  Your Honor, this one's document 139 to 160-25 
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something.  Maybe it's in here. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I've got them up 2 

here.  That doesn't appear to be in the bound -- 3 

MR. HIGH:  No.  I found it. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Do you have the 5 

bound volume? 6 

Q BY MR. HIGH:  (Handing document.) 7 

A Okay. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Now I'm not finding 9 

it in mine. 10 

MR. HIGH:  It's in -- they're kind of out of order. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 12 

(Pause.) 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  They are in the 14 

bound volume, though?  Did you add, Mr. Giannopoulos -- 15 

MS. ALONZO:  Yes.  They should be. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I've got them here. 17 

 They're ones I retained. 18 

MR. HIGH:  I don't know if this is a bound volume, but -- 19 

MS. ALONZO:  Yes.  That's the second copy. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's in the thin one 21 

there? 22 

MS. ALONZO:  Yes. 23 

MR. HIGH:  It is, but one of them jumps around. 24 

MS. ALONZO:  So this is 155.  Right?  Is this the one 25 
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you're talking about? 1 

MR. HIGH:  Yes.  They're in here, but what I was saying 2 

is -- 3 

MR. GIANNOPOULOS:  Can we go off the record for a second? 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Off the record. 5 

(Discussion held off the record.) 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  We're 7 

back on the record. 8 

Do you have those in front of you, sir? 9 

THE WITNESS:  I do. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Very good.  11 

Go ahead, Mr. High. 12 

Q BY MR. HIGH:  All right.  Let's look at Exhibit 154, Mr. 13 

Sprouse, which is already in evidence.  Can you tell us what 14 

that shows, please? 15 

A It's a picture of a sales counter in one of our stores. 16 

Q All right.  And if you turn over to -- well, if you look 17 

at the center of the photos in 154, you see it appears to be 18 

some kind of a brochure sitting there.  Do you see that? 19 

A Yes, I do. 20 

Q All right.  And if you turn to Exhibit 155, we're told 21 

that's the content of that thing that's sticking up there.  Do 22 

you see that? 23 

A Yes, I do. 24 

Q And are you, in your position, involved in solicitations 25 
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at the store level? 1 

A There are two activities that we sanction where stores 2 

can solicit.  One is St. Jude's Hospital, and this year, the 3 

second one was the MDA. 4 

Q Okay. 5 

A Those are the only two activities that we sanction to go 6 

on in stores. 7 

Q All right.  So the retail division allows solicitation 8 

only by those two groups? 9 

A Actually our employees do the solicitation, but it's in 10 

support of those two groups.  Yes. 11 

Q Okay.  No other groups? 12 

A That is correct. 13 

Q All right.  Now, what is this?  This would appear to be 14 

the -- what? -- American Cancer Society? 15 

A It looks like breast cancer. 16 

Q Oh, okay.  And is that one of the approved solicitations 17 

that the retail division allows? 18 

A It is not. 19 

Q Do you know how it came about that this was in this 20 

store? 21 

A I have no knowledge at all. 22 

Q So it would not be an approved solicitation? 23 

A That is correct. 24 

Q And how is it determined which charities will be allowed 25 



 2821 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

to solicit each year? 1 

A In my staff meeting, we review opportunities and make a 2 

decision on the two that we'll do each year. 3 

Q All right.  Is it limited to two per year? 4 

A That is correct.  That's maximum. 5 

Q Okay.  Then -- I take it then that the solicitation for 6 

the breast cancer shown in Exhibits 154 and 155 were not 7 

authorized then.  Is that correct? 8 

MR. GIANNOPOULOS:  Objection.  Leading. 9 

Q BY MR. HIGH:  Were the -- was the solicitation shown in 10 

154 and 155 authorized? 11 

A They were not. 12 

Q Were they ever brought to your attention that the store 13 

was putting that up? 14 

A It was not. 15 

Q Now, would you turn to General Counsel Exhibit 121. 16 

A (Complying.) 17 

Q Do you have that in front of you, Mr. Sprouse? 18 

A Yes, I do. 19 

Q Okay.  Did you at some point become aware that people 20 

were handing out flyers at some of the retail division stores? 21 

A Yes.  I was made aware. 22 

Q All right.  And do you recall how you were made aware? 23 

A My operations manager, Randy Bondarenko, sent me this 24 

information with the flyer attached. 25 
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Q All right.  And did you learn who it was that was passing 1 

out the handbills? 2 

A No, I did not. 3 

Q Did you become aware of what was the content of the 4 

handbills? 5 

A I was told that it had to do with the union.  That's all 6 

I was told. 7 

Q All right.  Did you ever see a copy of what was being 8 

handed out? 9 

A Yes. 10 

Q And do you recall what it was, what the content was? 11 

A It was just -- it was a flyer -- I believe it was a flyer 12 

that said, It's union-made; support the union, something along 13 

those lines. 14 

Q Okay.  And what, if anything, did you do when you learned 15 

of these facts? 16 

A I contacted Matt Yoder to ask him for any guidance in 17 

what we should do. 18 

Q All right.  And what did you do then? 19 

A He didn't really know what -- necessarily what to do, so 20 

I really didn't give the field any direction on what they 21 

needed to do, just asked if they were interfering with 22 

customers, and if they were interfering with customers, then 23 

we would ask them to leave. 24 

Q Who is Matt Yoder? 25 
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A Matt Yoder is the senior vice president that I report to. 1 

Q Did you issue any instructions to anyone to prohibit the 2 

passing out of these handbills? 3 

A No, I did not. 4 

Q Do you know how many stores they were at, passing out the 5 

handbills? 6 

A I was told that they were at three stores. 7 

Q Okay.  Were you told where they were standing when they 8 

were passing out the handbills? 9 

A In one situation, I was told they were standing in front 10 

of the entry doors to the convenience store. 11 

Q All right. 12 

A And I at that time said, If they are blocking customers, 13 

we need to ask them to move. 14 

Q All right.  Were you told they were standing anywhere 15 

else? 16 

A Actually, yes.  I was told that one gentleman was out at 17 

the fuel islands. 18 

Q All right.  And did you give any instructions with 19 

respect to passing out the handbills at the fuel islands? 20 

A I told him that that probably was not a good idea, 21 

because it's not safe to be walking around the islands, 22 

handing out paperwork and not paying attention to where cars 23 

were coming and going. 24 

Q All right.  And who were you talking to when you were 25 
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having these conversations? 1 

A The operations manager, Randy Bondarenko. 2 

Q Did you talk with anyone else, other than him? 3 

A Matt Yoder. 4 

Q Okay.  Anyone other than those two? 5 

A No. 6 

Q All right. 7 

MR. HIGH:  We'll pass the witness, Your Honor. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Cross-examination. 9 

MR. GIANNOPOULOS:  Your Honor, could I take maybe 15 10 

minutes? 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sure. 12 

MR. GIANNOPOULOS:  And since we're at 10:00 -- 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  Off the 14 

record.  Let's take a break. 15 

(A short recess ensued.) 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We're on the record. 17 

Cross-examination. 18 

MR. GIANNOPOULOS:  Yes.  Thank you. 19 

 CROSS-EXAMINATION 20 

Q BY MR. GIANNOPOULOS:  Good morning, Mr. Sprouse. 21 

A Good morning. 22 

Q My name's John Giannopoulos.  I'm one of the attorneys 23 

for the Government in this case.  Let me ask you first of all. 24 

 Before you came to testify today, did you discuss your 25 
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potential testimony with anybody? 1 

A No. 2 

Q Did you discuss it with Mr. Goode? 3 

A No. 4 

Q How about the facts of the case, what has been going on 5 

in this hearing?  Did you discuss that with anyone before you 6 

came to testify? 7 

A No, I did not. 8 

Q So how did it come about that you were informed to come 9 

and testify? 10 

A I actually sent an email to Victor Rueda, asking him -- I 11 

had been notified previously that I would be called as a 12 

witness, so I -- Friday actually, I sent an email, asking when 13 

I needed to be here, and it was today. 14 

Q Okay.  And who had informed you that you were going to be 15 

a witness? 16 

A Mr. High. 17 

Q Okay.  And nobody else from the company you had any 18 

discussions with about the facts in this hearing? 19 

A No. 20 

Q How about any documents?  Did you review any documents 21 

that in any way refreshed your recollection about the events 22 

to which you just testified? 23 

A No, I did not. 24 

Q How about the red box contract?  Did you review that? 25 
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A Not recently.  No. 1 

Q Okay.  So before you came today, you didn't have any 2 

preparation sessions about your testimony? 3 

A I met with Mr. High once, but it was very basic.  We 4 

didn't -- he just told me he was going to call me as a 5 

witness. 6 

Q Okay.  And only Mr. High was present, nobody else? 7 

A That is correct. 8 

Q Okay.  Now, there was some -- Mr. High asked you some 9 

questions about the corporate structure of the retail 10 

division.  Now, were you 100 percent sure in your answers to 11 

Mr. High about that, or were those just to the best of your 12 

recollection? 13 

A You'd have to be more specific.  I -- 14 

Q Okay.  The corporate structure of the retail division -- 15 

A Yes. 16 

Q -- he asked you if it was a separate corporation.  Mr. 17 

High did. 18 

A Okay. 19 

Q And is it or is it not? 20 

A A separate corporation? 21 

Q Uh-huh. 22 

A I guess I couldn't answer completely 100 percent sure, 23 

because I know we have different corporate structures.  I 24 

don't know if it's a separate corporation or how it's 25 
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structured, other than I know that retail falls under Western 1 

Refining Southwest -- 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  When you say a 3 

different corporate structure, you mean have different chain 4 

of command? 5 

THE WITNESS:  There are different chains of command for 6 

each division. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Right. 8 

Q BY MR. GIANNOPOULOS:  Okay.  And you know --  you said, I 9 

believe, it's under Southwest, Inc. 10 

A That is correct. 11 

Q Western Refining Southwest, Inc.? 12 

A That is correct. 13 

Q So when you say different chains of command, what is your 14 

chain of command? 15 

A I report to Matt Yoder, who is a senior vice president. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Of Western Refining 17 

Southwest, Inc.? 18 

THE WITNESS:  That is correct. 19 

Q BY MR. GIANNOPOULOS:  And who else is -- do you know 20 

which other divisions are in -- under Mr. Yoder? 21 

A Procurement and IT. 22 

Q Okay.  And do you know which other divisions are under 23 

Southwest, Inc., Western Refining Southwest, Inc.? 24 

A No, I don't. 25 
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Q And do you know who Mr. Yoder reports to? 1 

A Jeff Stevens, the CEO of the company. 2 

Q Okay.  And Mr. Stevens oversees the retail.  Right? 3 

A Mr. Stevens oversees the entire company, every aspect. 4 

Q Including wholesale, retail, refining, all of it. 5 

A As CEO, yes. 6 

Q And did you work for the retail division when Western 7 

purchased the Giant stores and the refineries? 8 

A Yes, I did. 9 

Q So what was your role then? 10 

A I was executive vice president of retail. 11 

Q Of retail.  And before the purchase of the Giant stores, 12 

what -- who -- what stores did you oversee? 13 

A At that time, it was less stores, but it was the same 14 

group of stores basically. 15 

Q And what do you mean by that? 16 

A We've grown since Western purchased Giant.  At the time, 17 

I believe, we had 152 stores.  We currently have 224. 18 

Q Okay.  And you also acquired a wholesale business with 19 

the acquisition. 20 

A Western purchased, yes, all the businesses of Giant. 21 

Q Okay.  And would you agree with me when that purchase 22 

occurred, Western gained a diverse mix of complementary retail 23 

and wholesale businesses? 24 

A I guess.  Yes. 25 
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Q Okay.  And when that purchase happened, you had no 1 

knowledge of how the newly acquired stores -- under what 2 

corporate structures they went into, do you? 3 

A No, I do not. 4 

Q Okay.  And you have no knowledge as to the newly acquired 5 

wholesale business, under what corporate structures they went 6 

to.  Right? 7 

A That is correct. 8 

Q Okay.  For your purposes, you just know you got more 9 

stores. 10 

A Well, later.  Not when they acquired us, but yes. 11 

Q Yes.  And Mr. High asked you about the -- Ron Rasmussen. 12 

 I believe you said that's your -- that's the HR rep, 13 

individual for retail. 14 

A He's retail HR manager.  Yes. 15 

Q Retail HR manager.  Now, isn't it true that the HR 16 

division has kind of a separate reporting structure also?  17 

Correct? 18 

A There is a dotted-line relationship. 19 

Q There's head of HR.  Right? 20 

A Correct.  Victor Rueda. 21 

Q Victor Rueda.  And Mr. Rasmussen reports to Mr. Rueda.  22 

Correct? 23 

A That is not correct.  Mr. Rasmussen reports to me. 24 

Q He doesn't report to Mr. Rueda at all? 25 
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A No. 1 

Q So what do you mean by dotted-line relationship? 2 

A He works within the structure of the HR department as far 3 

as information, making sure that we align with the policies, 4 

procedures of the corporate company.  But it's -- Ron reports 5 

to the -- and the dotted line is just that he has that 6 

relationship with the HR department. 7 

Q So if the head of HR tells Ron, This is the policy of HR; 8 

 implement it, are you saying Ron's not going to do that? 9 

A That is correct.  Ron's going to come to me, and we're 10 

going to figure out how it's going to work in retail, whether 11 

we're going to take that policy as it is or if we have to 12 

change it, reword it, or possibly not do it. 13 

Q And has that ever happened, when a policy directive has 14 

come down from Mr. Rueda, and the retail division has decided 15 

not to implement it? 16 

A I can't recall that we've not implemented any policy.  We 17 

may have changed how it's implemented. 18 

Q Okay.  And that has occurred? 19 

A Yes, that has. 20 

Q And tell me the incident when that occurred. 21 

A When Western initiated a drug-testing policy, the policy 22 

is that every employee is drug-tested randomly every single 23 

year.  In the retail division, it's 10 percent.  I've got 24 

2,300 employees.  We couldn't possibly, in all areas, four 25 
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states. 1 

Q And so what happened?  What did you do?  Did you call Mr. 2 

Rueda?  Did Mr. Rasmussen call Mr. Rueda?  What happened? 3 

A I actually talked to Matt Yoder and explained to him what 4 

we were going to do and why we were doing it that way, and he 5 

agreed that that would work. 6 

Q Okay.  Mr. High asked you some questions about hiring.  7 

Isn't it true that when the wholesale division wants to 8 

advertise for hiring, they can post help wanted posters at the 9 

retail stores? 10 

A Yes. 11 

Q Now, Mr. High asked you some questions about the gas.  12 

The retail division purchases gas from the wholesale division, 13 

in essence.  Right? 14 

A Correct. 15 

Q And drivers come in their trucks, and they will put the 16 

gas in the pumps. 17 

A Correct. 18 

Q And then, I believe, Mr. High asked you how those 19 

purchases are paid for.  Right? 20 

A Yes. 21 

Q And there's -- you pay for that, just like you'd pay for 22 

anything else.  Correct? 23 

A Correct. 24 

Q Now, you do that because the retail division has, as its 25 
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own division, separate reporting requirements.  Right? 1 

A We have an individual profit-and-loss statement that is 2 

retail-specific. 3 

Q Right.  And when Western Refining issues its 10-K to the 4 

SEC or to Wall Street, their annual report, retail is carved 5 

out.  Right?  There's a separate -- 6 

MR. HIGH:  Object to the form of the question. 7 

Q BY MR. GIANNOPOULOS:  Well, do you know?  When the 8 

company makes its reporting, standing reports, its quarterly 9 

reports, whether the retail division has its own separate 10 

profit income statement? 11 

MR. HIGH:  Objection to the form of the question. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Basis?  In what way? 13 

 What form? 14 

MR. HIGH:  He referred to both quarterly and annual in 15 

the same question.  I don't know which one he's asking about. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Your question's 17 

compound. 18 

MR. HIGH:  Yes, sir. 19 

Q BY MR. GIANNOPOULOS:  When they do their -- when Western 20 

Refining submits its quarterly reports, does the retail 21 

division have its own separate income statement? 22 

A I do not believe so, but -- 23 

Q How about with the annual reports? 24 

A I do not believe we have an income statement in the 25 
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annual report. 1 

Q I'm going to have you turn to General Counsel's 9.  It's 2 

not in there.  General Counsel's 9 is the 10-K report, and 3 

that's already been admitted in the record. 4 

MR. GIANNOPOULOS:  And, Mr. High, I'm going to use -- 5 

I've got it on computer here.  I'm just going to show you what 6 

I'm going to show him. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's a disk, sir.  8 

It's on a disk. 9 

THE WITNESS:  Okay. 10 

Q BY MR. GIANNOPOULOS:  The 10-K, and I'm going to call 11 

your attention to page 79 of this 10-K. 12 

A (Perusing document.) 13 

Q And I'll first ask you:  Have you ever looked at the 14 

annual reports that the company files with the SEC? 15 

A I've seen them.  Yes. 16 

Q Okay.  And on page 79, this is a summary based on the 17 

refining group, the wholesale group, the retail group, and 18 

then other, and then consolidated, and it has -- would you 19 

agree it has sales for each group? 20 

A Yes. 21 

Q And it has operating income or loss? 22 

A Yes. 23 

Q Okay. 24 

MR. GIANNOPOULOS:  One second, Your Honor. 25 
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(Pause.) 1 

Q BY MR. GIANNOPOULOS:  And I'm going to have you turn, if 2 

I could, to page 51 of that, and I'll scroll through that.  3 

It's on page 51.  And you can use this button to scroll down. 4 

 Now, on page 51 of that 10-K, would you agree with me that 5 

this is the retail segment?  In essence, it's the income 6 

statement for the retail segment.  Correct? 7 

MR. HIGH:  Objection.  The document speaks for itself, 8 

Your Honor. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  But it may be 10 

helpful, just for me to understand from my notes.  Would that 11 

be correct, sir? 12 

MR. HIGH:  Well, then I'd object to lack of foundation 13 

that this witness knows what the 10-K is and how it's 14 

formulated and what's what. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  He said he's 16 

reviewed it before. 17 

MR. GIANNOPOULOS:  I think he said -- 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'll overrule. 19 

Q BY MR. GIANNOPOULOS:  Page 51 includes the sales for the 20 

retail group.  Right? 21 

A Net sales.  That's correct. 22 

Q And it includes the cost of products sold.  Correct? 23 

A Yes. 24 

Q And it includes the profit margin per gallon, fuel margin 25 
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per gallon.  Do you see that? 1 

A Yes. 2 

Q So the reason that you pay for the gas in the same 3 

fashion as you pay for everything else is because the company 4 

has asked you that -- the management of Western requires 5 

separate reporting for each division.  Correct? 6 

MR. HIGH:  Objection.  Lack of foundation that the 7 

witness has any knowledge of that whatsoever. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  This witness can 9 

answer whether he knows that or not. 10 

THE WITNESS:  Restate the question again. 11 

Q BY MR. GIANNOPOULOS:  Sure.  You pay for the purchase of 12 

the gas from the wholesale division in the same manner as you 13 

pay for all your other purchases, because you're required to 14 

have separate reporting requirements for the retail division 15 

specifically. 16 

MR. HIGH:  Objection.  Lack of foundation. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  If you know. 18 

THE WITNESS:  I don't know. 19 

Q BY MR. GIANNOPOULOS:  Okay.  I mean, do you know if the 20 

retail division is held accountable for its profit margins? 21 

A Yes. 22 

Q And are they? 23 

A We are held accountable.  Yes. 24 

Q Okay.  Has there ever been an incident -- or an 25 
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instance -- I'm sorry -- when the retail division can purchase 1 

gas cheaper from another wholesaler, and you do that, instead 2 

of buying it from Western? 3 

A There are situations where prices may be posted cheaper. 4 

 I've never done it. 5 

Q Okay. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  When you say, prices 7 

posted, sir, what do you mean by that? 8 

THE WITNESS:  Each -- where they sell gasoline into the 9 

racks, they post a price.  Each company that sells gasoline 10 

posts a price, and it's public knowledge for all of us that 11 

are buying gasoline.  You can pick where you want to buy it. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  From the wholesaler? 13 

THE WITNESS:  From the different wholesalers.  Yes. 14 

Q BY MR. GIANNOPOULOS:  But you've never done that. 15 

A I have never done that. 16 

Q Okay.  Now, in your job functions, you commonly 17 

communicate with management-level personnel from the other 18 

divisions.  Correct? 19 

A I guess.  I mean, commonly, I don't know.  Are you 20 

referring to like Kevin?  He and I talk occasionally. 21 

Q Sure.  But, I mean, wouldn't you say that at least once a 22 

week, you talk to someone, let's say, from the wholesale 23 

division, where you email them or you get an email from them? 24 

A To be honest with you, no.  I probably don't communicate 25 
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with the wholesale division that often, that frequently. 1 

Q About how frequently would you say you communicate with 2 

them? 3 

A I probably communicate to Kevin directly a couple times a 4 

month maybe. 5 

Q Not just Kevin.  He's not the only guy on wholesale. 6 

A The wholesale -- yes.  Kevin would be my contact that I 7 

would talk to.  I don't talk to the salespeople. 8 

Q Okay.  So when someone does send you an email from one of 9 

the other divisions, or you get an email from them, it's a 10 

pretty big deal. 11 

A I guess.  It could be.  Yes. 12 

Q Okay.  So I'm going to have you turn to General Counsel's 13 

121. 14 

A (Complying.)  Okay. 15 

Q Are you there? 16 

A Yes, I am. 17 

Q Let me have you go to the very last page.  Page 3 is a 18 

flyer.  And then page 2 is where the group of emails start. 19 

A Okay. 20 

Q Okay.  So on page 2, I'm going to have you go to the top 21 

there.  It says, "To:  Matt Yoder" -- okay.  You really have 22 

to go to the bottom of page 1.  That's from you.  It says, 23 

From:  Rocky Smith -- Rocky Sprouse -- I'm sorry, Mr. Sprouse. 24 

A Yes. 25 
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Q And it's being sent to Matt Yoder, Victor Rueda, Kevin 1 

Goode, cc: Mark Smith.  And you're forwarding document 1.  It 2 

says, "These are being handed out at our store in Santa Fe 3 

Number 6964."  Do you see that? 4 

A Yes, I do. 5 

Q And you sent that email to those individuals.  Right? 6 

A Yes. 7 

Q And attached to that email was the flyer. 8 

A Yes. 9 

Q Okay.  So how did you get this flyer? 10 

A It was sent to me by Randy Bondarenko, the operations 11 

manager -- 12 

Q Okay. 13 

A -- for those stores. 14 

Q All right.  And so when you got the flyer, you knew it 15 

was the Teamsters.  Right? 16 

A I would have to say, yes.  Looking at the flyer, I would 17 

have known. 18 

Q Okay.  And then you forwarded it on to those people.  19 

Now, again, Matt Yoder is directly above you.  Right? 20 

A That is correct. 21 

Q Victor Rueda, he's the head of HR? 22 

A That is correct. 23 

Q He has that dotted-line reporting, that other HR people 24 

report to him? 25 
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A Yes -- 1 

MR. HIGH:  Objection.  Form.  I don't know who the dotted 2 

line is for. 3 

Q BY MR. GIANNOPOULOS:  Well, at least Mr. Bondarenko has a 4 

dotted line to Victor Rueda -- 5 

A No.  That's not correct. 6 

Q All right.  Who's the HR person? 7 

A Ron Rasmussen. 8 

Q Ron Rasmussen.  I'm sorry.  I apologize.  Then Kevin 9 

Goode has been with us here.  We know who Kevin is.  And Mark 10 

Smith, who is Mark Smith? 11 

A He's the president of refining. 12 

Q I'm curious.  Why would you send this flyer, which is 13 

occurring at the retail stores -- right?  Why would you send 14 

it to the president of refining? 15 

A I knew it was not activity we were involved in, we being 16 

the retail segment, and so sending information, I wanted to 17 

send it to the heads of the different departments to say, Do 18 

you guys -- basically, Do you know what this is and what do we 19 

do. 20 

Q And same question with Mr. Rueda.  Why did you send it to 21 

the head of HR if he really has no authority over retail? 22 

A More as an FYI.  It involved my employees and 23 

potentially, as Matt indicated, could have involved law 24 

enforcement. 25 
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Q Well, at the time you sent this -- this was sent on the 1 

4th of November at 10:38 a.m. -- what did you know as to what 2 

was going on? 3 

A I knew that there were people at a store or stores -- 4 

it's apparent by the email it was only one at that time that I 5 

was aware of -- were handing out union flyers in the stores -- 6 

in the store. 7 

Q Inside the physical store? 8 

A I was told they were by the front doors and on the gas 9 

islands. 10 

Q And you were told that before you sent this email? 11 

A I don't believe it was before.  I believe it was after 12 

the email went out. 13 

Q Okay.  What, as you recall -- and I realize this was a 14 

long time ago.  But before you sent that email, did you know 15 

anything other than the email that was forwarded to you with 16 

the flyer? 17 

A I knew that there were people handing the flyers out at a 18 

particular store. 19 

Q And how did you find that out?  Who told you that? 20 

A Randy Bondarenko had called me. 21 

Q Okay.  And what do you recall him telling you? 22 

A That there were people handing out flyers in the stores 23 

or in 6864, which is a specific store in Santa Fe. 24 

Q Okay.  Who is -- do you know who is in charge of -- let 25 
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me take that back.  Why didn't you send this to the HR rep for 1 

retail? 2 

A Because I knew it wasn't a retail activity.  He wouldn't 3 

have known anything about it. 4 

Q Sure.  But why did you send it to Mr. Rueda?  I thought 5 

you said you sent it to Mr. Rueda, because it could 6 

potentially affect your employees. 7 

A It could affect the employees and the police, and if it's 8 

going to be something as public as law enforcement, I 9 

didn't -- I wanted to make sure that he was aware. 10 

Q But at the time you sent it, why could that have affected 11 

the police?  Why did you think the police could have been -- 12 

this would affect the police? 13 

A Because there was activities at the stores, and it 14 

involved people handing things out, which we don't generally 15 

have -- allow on the premises, so it would be -- the store 16 

personnel probably would instruct them to leave, and if they 17 

didn't leave, they probably would contact the police. 18 

Q Okay. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And why couldn't Mr. 20 

Rasmussen have taken care of that? 21 

THE WITNESS:  Mr. Rasmussen probably could have, but 22 

since I didn't think that it necessarily involved the retail, 23 

other than the potential for law enforcement, I wanted to 24 

elevate it. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  Right.  I understand 1 

that, but since it involved retail and it potentially involved 2 

your retail operation with respect to law enforcement, and 3 

since Mr. Rasmussen is your HR person for retail, why wasn't 4 

he involved? 5 

THE WITNESS:  More than likely he was hunting.  He's an 6 

avid hunter, and in November -- 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Do you know that for 8 

sure? 9 

THE WITNESS:  I don't know that for sure, but I -- he is 10 

an avid hunter, and November is hunting season.  I don't know 11 

if he was in town or out of town.  That's why he wasn't 12 

copied.  I don't know.  I couldn't tell you offhand. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You're just 14 

speculating about that. 15 

THE WITNESS:  Yes.  I wouldn't know why I didn't send it 16 

to Ron. 17 

Q BY MR. GIANNOPOULOS:  And then above Mr. Yoder replies, 18 

"On our property?  Can we call the cops?" -- double question 19 

mark.  Did you have any other discussions with anyone about 20 

calling the police on the people that were handing out the 21 

handbills? 22 

A I had -- I then -- after I received this, I called Mr. 23 

Bondarenko to find out what activities were occurring, but we 24 

did not -- he asked me if they should call the police, and I 25 
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said, Well, let's wait and see what happens; let's see if this 1 

is a bigger deal.  Let's see if they're bothering customers 2 

before we take any action. 3 

Q And who again is Mr. Bondarenko? 4 

A He is the operations manager for New Mexico. 5 

Q For the stores. 6 

A He oversees 126 stores.  Correct. 7 

Q And then the email right above that is from Mark Smith to 8 

Scott Stevens, and then Scott Stevens sends an email right 9 

above that to a group of people.  Who is Scott Stevens again? 10 

A Scott Stevens, I believe, is Kevin's supervisor. 11 

Q And Scott Stevens -- do you know?  Is he a wholesale 12 

division official?  Is he above wholesale?  Is he a corporate, 13 

meaning he oversees, you know, all of the divisions? 14 

A He's a senior vice president.  What he oversees, I don't 15 

know. 16 

Q Okay.  So Scott Stevens in this email says, "Talked to 17 

Rocky.  They were handing the flyers out at the gas pumps.  18 

Store personnel asked them to leave the property, and Rocky 19 

thinks that they did without incident.  He's communicating 20 

with all the stores.  Thanks."  Do you remember having a 21 

conversation with Scott Stevens about this incident? 22 

A I do not remember talking to Scott Stevens. 23 

Q In Mr. Stevens' email, he says, You -- "He" -- meaning 24 

you -- "is communicating with all the stores."  Did you 25 
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communicate with all the stores with respect to the handing 1 

out of flyers? 2 

A I communicated to the two operations managers that 3 

oversee the stores. 4 

Q Mr. Rasmussen -- 5 

A No.  Randy Bondarenko -- he oversees New Mexico -- and a 6 

gentleman named David Pearson who oversees Arizona. 7 

Q Okay.  And what did you tell them? 8 

A I told them that there was activity of flyers being 9 

handed out at the stores, just to give them a heads-up that 10 

this activity was occurring, and if they had any incidents in 11 

the stores, they were to contact me. 12 

Q Okay.  And you did not give any orders to anyone to tell 13 

the people handing out the flyers to leave.  Correct? 14 

A I do not believe I did. 15 

Q Did anyone else give orders to ask people handing out 16 

flyers to leave? 17 

A I was later informed that one of my district managers had 18 

asked people to leave. 19 

Q And who was that district manager that did that? 20 

A Susan Montoya. 21 

Q And who informed you of that? 22 

A I believe Mr. Bondarenko told me that that had occurred. 23 

Q How often do you get out to the stores?  You're in Tempe. 24 

 Right? 25 
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A Correct. 1 

Q How often do you get out to the actual stores? 2 

A I'm in stores -- I'm in every store at least three times 3 

a year. 4 

Q So in your weekday, let's say, what percentage of your 5 

workweek would you say entails going out to the actual store 6 

locations? 7 

A As an average, I'm gone three days a week, two or three 8 

weeks a month. 9 

Q Okay.  And when you're gone, that means you're out in the 10 

stores. 11 

A In stores.  Correct. 12 

Q Okay.  And when you've gone out and traveled around the 13 

stores, has there ever been an incident when you see someone 14 

selling candy bars outside? 15 

A Not that I can recall, that I've run into that. 16 

Q How about a car wash being held for a fundraiser?  Have 17 

you ever seen that physically? 18 

A No.  I have never seen that, not in our stores. 19 

Q Ever seen any unauthorized solicitations when you've been 20 

traveling around to these stores? 21 

A Yes.  I have seen canisters on the counter on two 22 

occasions that I can recall. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm sorry.  You saw 24 

what, sir? 25 
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THE WITNESS:  A canister, collection canister. 1 

Q BY MR. GIANNOPOULOS:  And what were those canisters for? 2 

A I don't recall.  One was a cancer, and one was something 3 

to do with a baseball team. 4 

Q Okay.  And have you communicated to your managers that 5 

you only have two authorized charities, St. Jude's and MDA? 6 

A Yes, we have.  Yes, I have. 7 

MR. GIANNOPOULOS:  If I could have just one second, Your 8 

Honor, to look through my notes here. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 10 

(Pause.) 11 

Q BY MR. GIANNOPOULOS:  Let me have you look again back at 12 

General Counsel's 121.  Did anyone tell you that -- did anyone 13 

tell you who was handing out the flyers? 14 

A At the time, no. 15 

Q Did you subsequently learn who was handing out the 16 

flyers? 17 

A Yes.  At some later date, I was told it was either 18 

drivers or employees of refinery wholesale. 19 

Q Okay.  And if you go to that very top email, the very top 20 

one from Chris Proctor says, "Can you follow this email chain 21 

to determine which driver did this?  Can we nail him for 22 

this?"  Did anyone ever discuss with you trying to nail the 23 

driver that handed out the flyers? 24 

A No. 25 
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Q Did anyone ever discuss with you trying to identify the 1 

actual individual who handed out the flyer? 2 

A No. 3 

Q Okay.  Do you know -- do you guys have surveillance 4 

cameras at these stores? 5 

A Yes, we do. 6 

Q Do you know if anyone ever asked to look at those 7 

surveillance tapes with respect to the handbilling or the 8 

handing out of these flyers? 9 

A I don't recall if they did or not.  I don't know if the 10 

store has -- I'm not sure what store this ended up being, but 11 

I'm not sure.  Not all of them have exterior surveillance 12 

cameras. 13 

Q Well -- 14 

A But I don't recall if someone -- they may have asked.  I 15 

don't recall. 16 

Q Okay.  The very first email, the one from you, says, 17 

"This was Santa Fe Store 6964." 18 

A Correct. 19 

Q Okay.  So do you -- as you sit here today, can you 20 

remember if anyone asked to look at the surveillance tapes for 21 

Store 6964? 22 

A I don't recall if they did at all.  To be honest with 23 

you, I don't recall. 24 

Q It could have happened, or it could not have happened. 25 
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A Absolutely. 1 

Q Okay.  At some later date, did you ever become aware of 2 

the actual name of the driver or drivers that were handing out 3 

these flyers? 4 

A No. 5 

Q I'm going to have you look at General Counsel's 18. 6 

A (Complying.) 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It should be in the 8 

big package there, sir, I would think toward the bottom.  9 

Maybe it's the center of that -- 10 

Q BY MR. GIANNOPOULOS:  Yes.  And these are the photographs 11 

of the store. 12 

A Okay. 13 

Q Now if you look at General Counsel's 18 and 17, and tell 14 

me.  Those appear to be the same store. 15 

A That is correct. 16 

Q Okay.  Now, Mr. High asked you about the -- what you 17 

would characterize as a work area, I believe, and I believe 18 

your testimony was from driveway to driveway. 19 

A Correct. 20 

Q And so that's, in essence, everything.  Right? 21 

A Everything that's not public property or public walkway. 22 

Q Okay.  And as you look at this, General Counsel's 18, it 23 

appears the only public walkway is just next to the street. 24 

A The sidewalk.  Correct. 25 
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Q The sidewalk.  Okay.  So you would consider the bathrooms 1 

a working area? 2 

A We clean them.  Yes. 3 

Q Okay.  And the parking lot is a working area? 4 

A Yes.  It's swept and mopped or hosed off on a daily 5 

basis. 6 

Q Okay.  Well, where do your employees take their breaks?  7 

Do you let them take breaks? 8 

A Yes.  They take breaks when possible.  And they can 9 

either sit in the back room or, I guess, stand out front. 10 

Q Okay.  The back room, that's a working area? 11 

A There's an office -- most stores have an office.  Yes. 12 

Q Okay.  There's no break room, break area? 13 

A Not specifically, no. 14 

Q Okay.  And where do they park their cars, the employees? 15 

 When they come to work, do they park their cars? 16 

A Yes.  They would park on the furthest area from the front 17 

of the store. 18 

Q So if we look at General Counsel's 17, on the very right, 19 

there's some cars, like a truck -- 20 

A Yes.  Those are probably -- I would assume that's where 21 

the employees should park is over there. 22 

Q Okay.  But that's also a working area.  Right? 23 

A I would assume if it's in the parking lot, yes. 24 

Q Okay.  And then he asked you about the sales area, and 25 
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you said under the canopy, anything under the canopy is a 1 

sales area. 2 

A Given that the fuel islands are under the canopy, yes. 3 

Q And I just want to clarify that.  So on 17, when you 4 

say -- General Counsel's 17, when you say under the canopy, 5 

you're talking about the canopy that's over the fuel islands. 6 

A That is correct. 7 

Q Okay.  Now, Mr. High asked you some questions about the 8 

red box, and that was the box that has the different 9 

literature in it.  I believe if you look at General 10 

Counsel's -- 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  21? 12 

Q BY MR. GIANNOPOULOS:  -- 19, that's the red box that 13 

we're talking about. 14 

A That is correct. 15 

Q When did the people from red box contact Western about 16 

having the red boxes at the front of the stores? 17 

A I couldn't tell you specifically. 18 

Q When was the contract executed? 19 

A I couldn't tell you specifically.  We've had free 20 

publications -- an agreement on free publications the entire 21 

time I've been with Giant/Western. 22 

Q And I'm talking about red box. 23 

A This particular red box is just a different version of 24 

what used to be a yellow box. 25 
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Q Okay.  So I'm concerned about this red box, the company 1 

that puts out the red box.  When exactly was that contract 2 

entered into? 3 

A I don't know exactly. 4 

Q Okay.  What are the terms, the specific terms? 5 

A They pay us, I believe -- well, I believe it's $50 a 6 

month for the stores that they're placed at. 7 

Q Okay.  And how long is this contract for?  What is the 8 

actual term of the contract? 9 

A One year. 10 

Q And is that renewed every year? 11 

A Yes. 12 

Q And when is the renewal date? 13 

A That I don't know. 14 

Q Are you the one that signs these contracts? 15 

A I would have -- I'm one of two people that could have 16 

signed this contract. 17 

Q And when they're renewed, are they resigned? 18 

A Yes.  You sign an addendum that extends the term. 19 

Q Okay.  So apparently at some point in the last year, this 20 

red box contract has been renewed. 21 

A That would be correct. 22 

Q Okay.  But as you sit here today, you don't recall when 23 

that was renewed? 24 

A That would be correct. 25 
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Q And other than you said you believe it's $50 a month, you 1 

don't recall any of the other specific terms. 2 

A No, sir, I don't. 3 

Q You don't recall how many stores these boxes are at? 4 

A No. 5 

Q Now, if the union had come to you and asked to pay you 6 

$50 a month to have a box with union flyers in front of the 7 

store, would you have allowed that? 8 

MR. HIGH:  Objection.  Speculation.  Not relevant to any 9 

allegation in the complaint, Your Honor. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled. 11 

THE WITNESS:  I don't know. 12 

Q BY MR. GIANNOPOULOS:  Well, you make -- you signed the 13 

red box contract.  Who would make that determination? 14 

A Mike Polo -- well, in the case you gave, it would be my 15 

decision.  It's unique to the business, so it would be 16 

something I'm not accustomed to participating in, so I don't 17 

have an answer, yes, I would do it or, no, I would not do it. 18 

Q You just don't know? 19 

A I'd have to look at the terms of what they wanted to do 20 

and for what length of time, what amount of money.  I don't 21 

know. 22 

Q The propane containers that are shown in General 23 

Counsel's 19 in the book -- 24 

A Uh-huh. 25 
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Q -- are those on some sort of lease agreement also? 1 

A We have a contract with that company to manage the 2 

exchange program. 3 

Q And do you know how much, if anything, that Western gets 4 

paid? 5 

A We -- 6 

MR. HIGH:  Objection as to relevance.  What difference 7 

does it make how much we get for propane? 8 

Q BY MR. GIANNOPOULOS:  If they get anything.  Do they get 9 

anything? 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It goes to the 11 

question of discriminatory application of solicitation rules. 12 

 I'll allow a limited line.  You can answer the question, sir. 13 

THE WITNESS:  Okay.  They do not pay us a lease payment. 14 

Q BY MR. GIANNOPOULOS:  Okay. 15 

A They supply the box for us to sell the canisters. 16 

Q I see.  Does Western get a portion of those sales? 17 

A We would make the gross profit dollars, so we purchase 18 

them at cost, sell them at retail.  The difference is what we 19 

put in our pocket. 20 

Q Got you.  Okay.  And how about the ice that's to the 21 

right there?  There's an ice machine.  Is that Western's ice 22 

machine? 23 

A We have both Ready Ice supplied and our own ice machines. 24 

 In this particular picture, I don't know.  Same there.  25 
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There's not a lease payment, but we buy the ice and sell it 1 

and pocket the net profit. 2 

Q Okay. 3 

MR. GIANNOPOULOS:  Just one second, Your Honor. 4 

(Pause.) 5 

MR. GIANNOPOULOS:  Can I have a second to discuss with 6 

Ms. Alonzo?  I think I'm finished. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Off the record. 8 

(Discussion held off the record.) 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Back on the record. 10 

 Go ahead. 11 

MR. GIANNOPOULOS:  No further questions.  Thank you. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Redirect. 13 

MR. HIGH:  Just a few, Your Honor. 14 

 REDIRECT EXAMINATION 15 

Q BY MR. HIGH:  Mr. Sprouse, has any union ever offered or 16 

asked to put up a box at any of your stores? 17 

A They have not. 18 

Q All right.  Look at General Counsel Exhibit 158, please. 19 

A (Complying.)  Okay. 20 

Q Do you have that in front of you? 21 

A I do. 22 

Q Can you tell us what that is? 23 

A That's a generic hiring poster. 24 

Q All right.  Hiring for whom? 25 
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A This would be store personnel. 1 

Q So the sign we're seeing in 158, you're trying to hire 2 

people to work in the convenience store. 3 

A That is correct. 4 

Q All right.  This is not a sign then to hire somebody at 5 

the refinery or wholesale or someplace else. 6 

A That is correct. 7 

MR. HIGH:  That's all we have. 8 

MR. GIANNOPOULOS:  Just one follow-up, Your Honor. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 10 

 RECROSS-EXAMINATION 11 

Q BY MR. GIANNOPOULOS:  Sir, how do you know this sign is 12 

for the retail store? 13 

A It's a sign we utilize on our front doors when we're 14 

hiring. 15 

Q Do you recognize this store that's on top? 16 

A It's one of several -- it looks one of several of that 17 

style.  I couldn't tell you specifically which store. 18 

Q Well, I mean, your clerks inside the store, they wear 19 

smocks.  Right? 20 

A Correct. 21 

Q And they say, Giant, on them. 22 

A Correct. 23 

Q So why wouldn't you have a sign, if you're hiring for the 24 

store, that says, Giant? 25 
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A Because these are offered and they're free. 1 

Q They're offered from who? 2 

A I can get them from -- well, I get them from Ron 3 

Rasmussen.  I assume he gets them from HR. 4 

Q From HR from Mr. Rueda? 5 

A That department, yes. 6 

Q Okay.  Because Ron is your HR guy.  Right? 7 

A That is correct. 8 

Q And he could go out and create his own signs, if he 9 

wanted.  Right? 10 

A Correct. 11 

Q But he gets these free from Mr. Rasmussen -- 12 

A Mr. Rueda. 13 

Q From Mr. Rueda.  I'm sorry.  Right? 14 

A Correct. 15 

Q Who is the HR for all the entire company, all divisions. 16 

 Right? 17 

A I -- 18 

MR. HIGH:  Objection.  Lack of foundation. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled. 20 

THE WITNESS:  He's the HR manager for Western.  Yes. 21 

Q BY MR. GIANNOPOULOS:  For Western.  That includes 22 

refining.  Correct? 23 

A Yes. 24 

Q That includes wholesale.  Correct? 25 
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A Yes. 1 

Q And that includes retail.  Right? 2 

A Given the parameters that we discussed earlier, yes. 3 

Q Okay. 4 

MR. GIANNOPOULOS:  That's all I have, Your Honor. 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any further 6 

examination? 7 

MR. HIGH:  Nothing further. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right, sir.  9 

Thank you very much.  You can step down. 10 

(Whereupon, the witness was excused.) 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Let's go off the 12 

record. 13 

(A short recess ensued.) 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Back on the record. 15 

Sir, if you'll raise your right hand -- 16 

Whereupon, 17 

 RICK MECALE 18 

was called as a witness by and on behalf of the Respondents, 19 

and, after having been duly sworn, was examined and testified 20 

on his oath as follows: 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Be seated, sir.  22 

Sir, would you state your name for the record. 23 

THE WITNESS:  My name is Rick Mecale. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Say it again, sir. 25 
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THE WITNESS:  Rick Mecale. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And spell your last 2 

name, sir. 3 

THE WITNESS:  M-E-C-A-L-E. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Mr. High. 5 

MR. HIGH:  Thank you, Your Honor. 6 

 DIRECT EXAMINATION 7 

Q BY MR. HIGH:  Mr. Mecale, where are you employed? 8 

A Western Refining Southwest, Gallup Refinery. 9 

Q And where do you work? 10 

A I work at the Gallup Refinery there in Jamestown, New 11 

Mexico. 12 

Q And what do you do there at the Gallup Refinery? 13 

A I am the terminal supervisor. 14 

Q What does that mean?  What do you -- what are you 15 

responsible for? 16 

A I'm responsible for the loading rack, the marketing tank 17 

area, and the terminal office, or we used to call it the guard 18 

shack area. 19 

Q All right.  And what are your duties as supervisor of 20 

that area? 21 

A Primarily just to make sure that the loading rack is 22 

working properly, making sure that any problems that come up 23 

are taken care of, so that product keeps going out the gate. 24 

Q All right.  And how long have you been terminal 25 



 2859 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

supervisor? 1 

A Officially for about -- for a year and seven months. 2 

Q All right.  When did you first -- 3 

A Six months. 4 

Q When did you first become terminal supervisor? 5 

A I officially became supervisor in January of 2011, when 6 

the previous gentleman retired. 7 

Q All right.  When you say, officially, were you in that 8 

position prior to January of 2011? 9 

A I was trained from October the prior year till the 10 

January with the other gentleman that was retired. 11 

Q All right.  So that would be October 2010 up until 12 

January of 2011, you were training to be terminal supervisor? 13 

A Correct. 14 

Q And do you have any direct reports? 15 

A I have four. 16 

Q And what do those people do? 17 

A They are titled as terminal operators, and they -- in my 18 

absence, they're pretty much there to help the drivers if they 19 

have any problems on the rack, to make sure that the additive 20 

pumps and tanks and things are running okay. 21 

Q All right. 22 

MR. HIGH:  Your Honor, at this time, I'm going to mark a 23 

large document as an exhibit.  We talked a little bit about 24 

this last time. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  I think as 1 

long as you can fold it and put it into an envelope, I think 2 

that will work. 3 

MR. HIGH:  I have enough copies we can do that, and it's 4 

certainly foldable, so I'm going to mark this as Respondents' 5 

62. 6 

(Document marked as R-62.) 7 

MR. GIANNOPOULOS:  Thank you. 8 

Q BY MR. HIGH:  Mr. Mecale, look at what I've marked as 9 

Respondents' Exhibit Number 62.  Can you tell me what that 10 

document is, please, sir? 11 

A It's an aerial photograph of the refinery. 12 

Q And is this photograph, is it an accurate representation 13 

of the refinery area? 14 

A Yes.  It's pretty accurate. 15 

MR. HIGH:  We'll offer Respondents' Exhibit 62, Your 16 

Honor. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 18 

MR. GIANNOPOULOS:  No objection, Your Honor. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  62 is received. 20 

(Document marked R-62 received in evidence.) 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We'll get some 22 

manila envelopes for you, Carol. 23 

Q BY MR. HIGH:  Now, looking at Respondents' Exhibit 62, 24 

Mr. Mecale, would you point out to us your area 25 
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responsibility. 1 

A Okay.  Looking at the main road coming up here, where we 2 

see some -- the two trucks parked, heading south, facing 3 

south -- 4 

MR. GIANNOPOULOS:  And, Your Honor, with that -- I don't 5 

want to make an objection, but could we ask at least have some 6 

background, what is north, south, east, west on this map? 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  That would be fair 8 

enough. 9 

Q BY MR. HIGH:  Looking at this photograph, Mr. Mecale, can 10 

you tell us which way is north and south? 11 

A This would be north up here.  South -- 12 

Q Excuse me.  Is north at the top? 13 

A The top, yes.  Top of the map would be north. 14 

Q And that means that toward the bottom of the photo would 15 

be south? 16 

A Correct. 17 

Q And where would east be? 18 

A East would be to the left side of the photo. 19 

Q To the right or the left? 20 

MR. GIANNOPOULOS:  That would be incorrect. 21 

THE WITNESS:  I'm sorry.  East would be to the right.  22 

I'm sorry. 23 

Q BY MR. HIGH:  Okay.  And west to the left? 24 

A Correct. 25 
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Q All right.  Now, you were talking about two trucks. 1 

A Right. 2 

Q Okay.  Let me get up here with you. 3 

(Pause.) 4 

Q BY MR. HIGH:  Point out, if you would, on Respondents' 5 

Exhibit -- 6 

(Off the record due to power issue.) 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We're back on the 8 

record. 9 

MR. HIGH:  Can you hear us okay? 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Carol, can you hear 11 

the parties? 12 

THE REPORTER:  Yes. 13 

MR. HIGH:  Okay. 14 

Q BY MR. HIGH:  Mr. Mecale, looking at Respondents' Exhibit 15 

62, use the little pointer that was so kindly loaned to you 16 

and point out to us on that exhibit your area of 17 

responsibility. 18 

A It starts here at the main gate and includes this 19 

building here, which is the, I guess, called the terminal 20 

building or used to be called the guard shack.  It goes up 21 

along this area here to this fence, includes these tanks and 22 

these additive tanks here.  So this entire area right here. 23 

Q All right.  That's the area that you're responsible for 24 

as terminal supervisor. 25 
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A Correct. 1 

Q All right.  Point out to us on -- 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I think the 3 

record -- we need to describe that, I think, for the record.  4 

Basically the witness has been describing -- there's a roadway 5 

that comes from the south, up -- is in the lower left-hand 6 

corner of the photo, and runs straight up to a -- apparently 7 

what was described as a guard shack.  It's a shack that has a 8 

red roof on it. 9 

THE WITNESS:  Correct. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And there are two 11 

trucks facing south, just below it. 12 

THE WITNESS:  Correct. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So you're talking 14 

about the entire area.  There's a large -- there's basically a 15 

large paved area surrounding that guard shack, that goes back 16 

and includes some tanks where trucks are surrounding them.  Is 17 

that -- are those the tanks you're referring to? 18 

THE WITNESS:  No.  Actually a little further north, right 19 

next to the very -- the two really large tanks. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 21 

THE WITNESS:  There are -- 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It looks like 23 

there's one, two, three, four, five, six -- 24 

THE WITNESS:  Six tanks. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  Six tanks? 1 

THE WITNESS:  Correct. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  And then 3 

in the parking area where all the trucks are parked, is that 4 

your area of responsibility? 5 

THE WITNESS:  No.  Where all the trucks are parked, 6 

that's just a parking area for transportation for wholesale 7 

trucks. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right. 9 

THE WITNESS:  So I don't -- only inside the fences is my 10 

area, and you can't really see it.  There's a chain-link fence 11 

that starts right here just behind the guard shack, and runs 12 

along where all the trucks are parked. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Does it include 14 

those two tanks over there to the left? 15 

THE WITNESS:  Yes. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 17 

THE WITNESS:  Yes.  The chain-link fence is just on the 18 

west side of those tanks. 19 

Q BY MR. HIGH:  And the rack, the loading rack itself, it's 20 

shown on Respondents' Exhibit 62, is it not? 21 

A Yes. 22 

Q All right.  And you're pointing to the structure with a 23 

truck on the south end of it? 24 

A Correct.  Right in the middle of the large paved area. 25 
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Q All right.  And that's a truck with, it looks like, a 1 

yellow cab. 2 

A Right. 3 

Q Okay.  And the rack is going the other direction. 4 

A The rack is -- he's facing south on the -- I mean, facing 5 

west on the most southern loading spot on the rack. 6 

Q Okay. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Is that a canopy 8 

that you can see there, a metal canopy? 9 

THE WITNESS:  Yes. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Just above the 11 

truck. 12 

Q BY MR. HIGH:  Now, where is your office located? 13 

A My office is located in that building there, just to the 14 

east of the loading rack. 15 

Q All right.  So your office would be go by the guard 16 

shack, through the gate, and the first building on the right-17 

hand side? 18 

A Correct. 19 

Q Your office is inside there. 20 

A Right. 21 

Q And can you see out toward the rack from your office? 22 

A Yes.  My office is on the west end of that building with 23 

windows facing towards the loading rack. 24 

Q All right.  Okay.  Thank you.  Now, the guard shack you 25 
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referred to, who's responsible for that guard shack? 1 

A I am. 2 

Q All right.  And why is it called a guard shack? 3 

A Because our terminal operators used to be called guards 4 

basically, before we had a security service, security guard 5 

service there, many years ago. 6 

Q All right.  Well, let's talk about who works in that -- 7 

and I'm going to call it a guard shack. 8 

A Okay. 9 

Q And when I say, guard shack, just so we're all clear, I'm 10 

talking about the building that you identified earlier with 11 

the red kind of roof right by the gate that enters the loading 12 

rack area. 13 

A Correct.  And that's probably why it was called the guard 14 

shack, because that was the main gate into the refinery. 15 

Q So tell us, if you will, sir:  Who works in that guard 16 

shack? 17 

A The terminal operators. 18 

Q And how many terminal operators are there? 19 

A There are four total.  We have one per shift. 20 

Q So at any given time, would there be one terminal 21 

operator working in that shack? 22 

A Yes. 23 

Q All right.  And tell us where their office would be 24 

located. 25 
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A As you enter the south door of the building, to the -- 1 

directly to the right is the terminal operator's office. 2 

Q All right.  And the terminal operators, what do they 3 

actually day to day? 4 

A They monitor traffic.  If any issues come up on the 5 

loading rack or in our area that we're responsible for, they 6 

go out and take care of them.  They monitor the marketing 7 

tanks as far as levels and things like that, to make sure that 8 

there's product in those tanks.  They take care of any 9 

delivery notifications to the warehouse and things -- pretty 10 

much monitor the gate traffic. 11 

Q All right.  As terminal supervisor, I take it you are a 12 

supervisor. 13 

A Correct. 14 

Q And you have four direct reports? 15 

A Yes. 16 

Q And I take it you're -- are you salary or hourly? 17 

A Salary. 18 

Q Okay.  The terminal operators, are they salary or hourly? 19 

A They're hourly employees. 20 

Q All right.  Are they represented by any union? 21 

A They are, yes, union-represented employees. 22 

Q All right.  And which union represents the terminal 23 

operators? 24 

A I'm not even real sure what the name of the union is. 25 
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Q All right. 1 

A It's with the refinery. 2 

Q All right.  It's the one at the refinery? 3 

A Yes.  It's the one that all the refinery employees are 4 

represented by. 5 

Q All right.  And what shift do they work? 6 

A They work -- it's 7:00 a.m. to 7:00 p.m. shift. 7 

Q All right. 8 

A Alternating, they'll work 12 hours. 9 

Q Okay.  So they work 12-hour shifts? 10 

A Correct. 11 

Q What hours and days do you work? 12 

A I work 7:00 a.m. to 3:30 p.m., Monday through Friday. 13 

Q Now, who else would be working in this guard shack, other 14 

than these terminal operators? 15 

A There used to be a security guard, a company that we had 16 

on site, and they would actually station one of their people 17 

there in that building. 18 

Q You say, used to be.  Is there now a security guard that 19 

works in that guard shack? 20 

A No. 21 

Q Where do they now work? 22 

A Now there is a new building down at the southern part of 23 

the entrance to the refinery at the Y. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's not on this 25 
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map? 1 

THE WITNESS:  The building is not.  The intersection is. 2 

 Since this picture was taken, the building's been 3 

constructed. 4 

Q BY MR. HIGH:  I'm going to hold up again Respondents' 5 

Exhibit 62, and would you point out to us -- I take it this is 6 

a new building that's been built. 7 

A Yes. 8 

Q And how long ago was it built? 9 

A Probably about five months, five, six months ago, I 10 

believe, is when it was put into service. 11 

Q All right.  And where was that building built? 12 

A It is located now here at the Y, with the road that's 13 

furthest west. 14 

Q Okay. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  There's a road that 16 

goes -- that joins and goes to the west. 17 

THE WITNESS:  Yes.  And the new security building is 18 

here, and they -- that's their main office. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  At the intersection 20 

of the two roads. 21 

THE WITNESS:  Correct, because there's been another gate 22 

installed here for access, for new construction that's gone 23 

on. 24 

Q BY MR. HIGH:  All right.  And that was completed when? 25 
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A I would think about five or six months ago.  I'm not real 1 

sure on the date, but it's pretty recent. 2 

Q So are the security people now down in that new building? 3 

A Yes.  That is their office now.  There's now a new 4 

security company that comes in -- has come in, and that's 5 

their office there now. 6 

Q All right.  Up until that building was built, the guard 7 

was located where, the security people? 8 

A There was one stationed at that main gate at the guard 9 

shack. 10 

Q Okay.  And that's the one where they're no longer 11 

located. 12 

A Correct. 13 

Q Okay.  And did they have an office there, or how did they 14 

work in that guard shack? 15 

A On the opposite side of the terminal operator's office, 16 

there's a -- I guess it's called like a driver's lounge, just 17 

an area for -- with tables and chairs, and they actually had a 18 

table on the northern wall of that room, a table and a chair, 19 

and a stacked file, and that's where they worked out of. 20 

Q Okay.  Now, the terminal operators, do they stay in that 21 

guard shack the entire 12 hours? 22 

A No. 23 

Q What's their daily routine?  What do they -- what's their 24 

job require them to do? 25 
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A It requires them to go out to the loading rack, to make 1 

sure that there's no issues as far as the equipment.  Drivers 2 

are following the security and safety procedures.  They go out 3 

to the marketing tanks and monitor them for water and proper 4 

operation, general housekeeping all the time. 5 

Q Okay.  So they're not in the office there in the guard 6 

shack the whole 12 hours. 7 

A No. 8 

Q Okay. 9 

A And they also have to go out at certain times and get 10 

readings from tanks and things like that. 11 

Q Now, is part of your job establishing the rules that 12 

drivers have to follow when they're loading their trucks? 13 

A Yes. 14 

Q And are those in writing? 15 

A Yes. 16 

(Document marked as R-12.) 17 

Q BY MR. HIGH:  Look at what I've marked as Respondents' 18 

Exhibit Number 12, Mr. Mecale, and tell me if you can identify 19 

that document for me, please. 20 

A I don't have one. 21 

Q Oh, I'm sorry.  I didn't give you one. 22 

A No, sir. 23 

Q All right.  Sorry about that.  I gave everyone a copy 24 

except you.  Here you go. 25 
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A Okay.  This is our loading and safety instruction manual. 1 

Q And I'm sorry.  What does this document contain? 2 

A It basically contains all the rules and procedures that 3 

are required for someone to be able to load at our terminal.  4 

It's given to a driver when they come in to what we call get 5 

carded, so that they're able to load. 6 

Q All right.  And to get carded, what does that entitle the 7 

driver to do? 8 

A To be able to load at our terminal. 9 

Q All right.  And if a driver is not carded, are they 10 

allowed to load at that terminal? 11 

A No. 12 

Q And why is it that you have this kind of a procedure? 13 

A So that they're aware of the procedures that are required 14 

there at the rack, not only for the loading procedures but the 15 

safety precautions that are in place. 16 

MR. HIGH:  All right.  We would offer Respondents' 17 

Exhibit Number 12, Your Honor. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 19 

MR. GIANNOPOULOS:  Could I voir dire, Your Honor? 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You may. 21 

VOIR DIRE 22 

Q BY MR. GIANNOPOULOS:  Sir, did you create this document 23 

yourself? 24 

A No. 25 
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Q Who created it? 1 

A I'm not exactly sure who created it.  It was in place 2 

when I took over. 3 

Q Okay.  So this document was in place when you took over 4 

in January 2011? 5 

A Yes. 6 

Q Okay.  Well, then why does it say September of 2011 on 7 

the bottom? 8 

A Because I have not -- didn't create it, but I did do some 9 

revisions to it. 10 

Q Okay.  So this particular document that you were just 11 

given, R-12, was this document, R-12, in place when you took 12 

over? 13 

A No.  There was one before it then, I guess. 14 

MR. GIANNOPOULOS:  I would object as to lack of 15 

foundation.  I think there's some confusion as to whether -- 16 

he first said this was in place when he got there.  Now he's 17 

saying there were revisions to it. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, I'm not sure 19 

what revisions were made.  It may be needing some further 20 

foundation before the document can come in, because I assume 21 

we're talking about events here that occurred from 2010 22 

through September of 2011. 23 

MR. GIANNOPOULOS:  Correct. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So I'm not clear 25 
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what the document looked like in that interim period.  The 1 

witness may be able to clarify that. 2 

THE WITNESS:  Okay.  I can -- 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Just hang on, sir.  4 

There'll be some questions asked of you. 5 

THE WITNESS:  Okay. 6 

 DIRECT EXAMINATION   (Resumed) 7 

Q BY MR. HIGH:  Mr. Mecale, look again at Respondents' 8 

Exhibit Number 12. 9 

A Okay. 10 

Q When you took over as terminal supervisor in January of 11 

2011, was there in place a written document, setting forth 12 

loading and safety instructions for drivers who wanted to load 13 

at the Gallup terminal? 14 

A Yes, there was. 15 

Q And were you aware of that document? 16 

A Yes, I was. 17 

Q And did you become familiar with that? 18 

A Yes, I did. 19 

Q And is it part of your job to know what those loading and 20 

safety instructions are since it's up to you to enforce them? 21 

A Yes. 22 

Q And you became familiar, I take it, then, with the 23 

loading and safety instructions that were in place in January 24 

2011. 25 
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MR. GIANNOPOULOS:  Objection.  Leading. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled. 2 

THE WITNESS:  Yes. 3 

Q BY MR. HIGH:  Okay. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  More in the nature 5 

of a summary than leading.  Go ahead. 6 

Q BY MR. HIGH:  Was it your job as terminal supervisor in 7 

January 2011, then, to start enforcing whatever was in place 8 

for loading and safety instructions? 9 

A Yes. 10 

Q Okay.  And after you became the terminal supervisor, did 11 

you change any of the loading and safety instructions that 12 

were previously in place? 13 

A I did. 14 

Q All right.  Do you know what portions of it you changed? 15 

A I did change part of the driver certification process. 16 

Q All right.  Do you recall the specific parts that you 17 

changed? 18 

A I do. 19 

Q All right.  Would you tell us what you changed in the 20 

loading and safety instructions after you took over in January 21 

2011. 22 

A Yes.  I changed item number 3 on the second page. 23 

Q Let's go to -- that would be the second page of R-12.  24 

I'm sorry.  Paragraph which number? 25 
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A Number 3, the driver certification process. 1 

Q All right.  In that paragraph number 3, what -- how did 2 

you change that? 3 

A I implemented the fact that it will be -- that the 4 

drivers will be trained by a representative of their company 5 

for a number of eight loads.  Prior to this, there was no 6 

mention of who would actually do the training for each driver, 7 

and they were only required to get three signatures from 8 

anybody that was there that they were -- that they had gone 9 

out and loaded a truck. 10 

Q Okay. 11 

A So I implemented that someone from the company that they 12 

were working for would serve as their trainer, and that they 13 

would have eight loads documented, so that they could load on 14 

each one of our load bays to become thoroughly familiar with 15 

the loading rack. 16 

Q All right.  Any other changes that you made after you 17 

became terminal supervisor? 18 

A (Perusing document.)  No.  The only other change would go 19 

along with that certification -- I mean, the number of loads. 20 

 There was a page added for signatures and documentation of 21 

each one of those loads. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm not sure I 23 

understand your response, sir.  There was a certification 24 

page -- 25 
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THE WITNESS:  On the -- 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Is that one of the 2 

nine pages we have here in front of you? 3 

THE WITNESS:  No, it is not.  It is simply a page that 4 

was added where they could actually go in and put their -- the 5 

date that they loaded a load and have it documented with the 6 

person that they trained with and the terminal operator. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  But 8 

that's not part of this document. 9 

THE WITNESS:  No. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  That was something 11 

new. 12 

THE WITNESS:  Yes. 13 

MR. HIGH:  Then we'd offer Respondents' Exhibit Number 14 

12. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Again, I'll ask if 16 

there's any objection. 17 

MR. GIANNOPOULOS:  No objection with respect to this is 18 

the document from September of 2011 forward that was in place. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  I think 20 

the witness has satisfactorily explained the document in its 21 

entirety, and apparently the document that was in existence 22 

prior to September was the same document with the one 23 

exception that the witness noted.  I'll receive 12. 24 

(Document marked R-12 received in evidence.) 25 
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Q BY MR. HIGH:  Now, when a driver comes in to load at the 1 

rack there at Gallup, Mr. Mecale, what's the procedure that 2 

they follow? 3 

A They pull up in their truck.  They go inside the guard 4 

shack.  There's a clipboard for them to sign in on.  They'll 5 

sign in that they've arrived.  There are two preload stations 6 

as soon as they walk in at the computers that they can enter 7 

their driver information there, dispatch numbers, at which 8 

point they're getting what's called a load number.  They'll 9 

wait for their turn to get on the rack, and then they go out 10 

to the loading rack and load, then come back and pick up their 11 

BOLs and paperwork on their way out. 12 

Q All right.  Look at Respondents' Exhibit Number 49 there 13 

in front of you, if you would please. 14 

A Sure. 15 

MR. GIANNOPOULOS:  Your Honor, if we -- I'm sorry.  I 16 

know it might be too late, but I'm going to object with 17 

respect to R-12 that it doesn't look like it's complete.  I'm 18 

just now looking through pages, and it looks like we're 19 

skipping pages 9, page 11.  I mean, it looks like -- and pages 20 

5.  I'm going to object that it's not a complete document. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes. 22 

MR. HIGH:  Your Honor, if there's a page missing, it's a 23 

copying error. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And I will -- 25 
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MR. GIANNOPOULOS:  It looks like multiple pages -- 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  There's quite 2 

a few, Mr. High.  When you look at the document, it goes -- 3 

the first page doesn't have a number.  That would be page 2 of 4 

your exhibit.  The driver's certification process doesn't have 5 

a page number.  Then you go to page 4, page 6, page 8, page 6 

10, page 12, page 16, and then the last page -- page 9 of your 7 

exhibit doesn't have a number, so it would appear that the 8 

document is incomplete. 9 

MR. GIANNOPOULOS:  So I'm going to -- I know you had 10 

admitted it, but I'm going to renew an objection -- 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  I think it's a 12 

valid objection, even though it's somewhat late.  I didn't 13 

catch that myself.  There may be a good reason, but I think 14 

until we can understand what those other pages are, I think 15 

I'm going to reserve ruling on the document. 16 

MR. HIGH:  I will -- there's certainly no intent on my 17 

part to leave out any pages.  I will get a complete copy. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, it may be that 19 

we don't need them, but there may be an explanation for it. 20 

MR. GIANNOPOULOS:  Just off the cuff, it looks like it 21 

was two-sided document, and only one side was copied, because 22 

it's every other -- it's like -- 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It seems that you 24 

have all the even-numbered pages. 25 
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MR. GIANNOPOULOS:  All the even numbers, not the odd. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  And off the 2 

record, you may be able to get -- you know, Mr. Mecale may be 3 

able to explain what the rest of it is, but -- 4 

MR. HIGH:  I'll just get a complete copy of it, and -- 5 

it's obviously a copying problem. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead, sir. 7 

(Pause.) 8 

MR. GIANNOPOULOS:  I can help out, Your Honor.  49 is the 9 

one that we did not get in our copies, so, Charlie, I'm sorry. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You know, I had a 11 

note here.  49, 50, and 51, we needed substituted documents. 12 

MR. HIGH:  Yes.  I don't see them here in the -- 13 

MR. GIANNOPOULOS:  They did not come in the official 14 

exhibits that we ordered. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I've got 49. 16 

MR. GIANNOPOULOS:  Right.  That's the one I talked to you 17 

earlier about, Your Honor, that for some reason, it wasn't in 18 

the one that we got, but it's in yours, and that's fine with 19 

me. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  I do have it. 21 

 It's funny.  It's loose in here.  It's loose in mine. 22 

MR. GIANNOPOULOS:  And it's loose in ours, and so -- 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  But, yes.  This 24 

is -- you have it there?  Okay. 25 
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MR. HIGH:  But it is here. 1 

MR. GIANNOPOULOS:  You just may want to check, Charlie, 2 

that the exhibits that you ordered, make sure 49 is -- because 3 

it was not in the scanned version that we received. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I need to punch some 5 

holes in that, so it doesn't -- 6 

MR. GIANNOPOULOS:  Right. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's not attached.  8 

It's just loose in this official exhibit, so I'll need to -- 9 

Carol, have you got a two-hole punch? 10 

THE REPORTER:  No. 11 

MR. HIGH:  Well, you know, I have -- no.  This is a 12 

different view. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I have it.  It's in 14 

the official copy that would go to the Board. 15 

MR. HIGH:  Okay.  All right.  That scares me, but -- 16 

MR. GIANNOPOULOS:  Yes. 17 

MR. HIGH:  Okay.  All right.  But the witness doesn't 18 

have a copy. 19 

MR. GIANNOPOULOS:  I just handed him an extra copy.  I 20 

gave him a copy. 21 

MR. HIGH:  Then I don't have an extra copy. 22 

Q BY MR. HIGH:  Okay.  Mr. Mecale, do you have Respondents' 23 

Exhibit 49 there in front of you? 24 

A Yes. 25 
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Q Can you tell me what that shows? 1 

A That shows the two preload stations, where they would 2 

actually come in and put their information in to get the 3 

number to go load out on the rack. 4 

Q All right.  So where is the terminals and other items 5 

shown in Respondents' Exhibit 49 located? 6 

A That is directly in the doors you enter in the guard 7 

shack. 8 

Q All right.  So this is at the guard shack there by the 9 

gate going into the rack. 10 

A Correct. 11 

Q All right.  So when you first walk in, this is what you 12 

see? 13 

A Yes. 14 

Q All right.  And the bulletin board that's shown in 15 

Respondents' Exhibit 49, whose bulletin board is that? 16 

A That's mine. 17 

Q Who controls that? 18 

A I do. 19 

Q What do you allow to be posted on it? 20 

A Nothing other than things that I put up on there to 21 

communicate to the drivers. 22 

Q Okay.  Have you enforced that? 23 

A Yes. 24 

Q How? 25 
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A By removing anything that wasn't -- that I didn't 1 

authorize to be put up there or wasn't put up my myself. 2 

Q What do you use that bulletin board for? 3 

A I use it basically to communicate anything that's going 4 

on with the rack.  For instance, the sign that's up there now 5 

with the bold lines and the arrows was put up there right 6 

after our paving was repaired, so it was directional arrows 7 

for the drivers for which way to come off of each loading rack 8 

so that they're not putting stress on the new asphalt, things 9 

like that, things to communicate the different gravities and 10 

temperatures of the product, so that they can adjust their 11 

loading of their trucks. 12 

Q Have you ever seen anything posted on this bulletin board 13 

about a motorcycle for sale? 14 

A Yes. 15 

Q What did you do? 16 

A I took it down. 17 

MR. GIANNOPOULOS:  Can we get some foundation, Your 18 

Honor, about the time frame? 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We can.  Let's do 20 

that. 21 

Q BY MR. HIGH:  And how long have you had control of this 22 

bulletin board? 23 

MR. GIANNOPOULOS:  I meant about the motorcycle question. 24 

 I was objecting about the motorcycle question, with respect 25 
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to -- 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  Just that 2 

specifically. 3 

Q BY MR. HIGH:  Do you recall when it was you took the 4 

motorcycle ad down? 5 

A No, I don't. 6 

Q Would it -- was it after you became terminal supervisor? 7 

A Yes. 8 

Q Okay.  So it would have been after January 2011. 9 

A Correct. 10 

Q Have you taken anything else down off this bulletin 11 

board? 12 

A Yes. 13 

Q What? 14 

A I've taken down flyers that were put up for a union drive 15 

that was going on.  I've taken down flyers that were anti-16 

union.  I've taken down job postings that were put up there 17 

for information to pass on. 18 

Q And the job posting, what is it that you took down off 19 

this bulletin board? 20 

A It was a copy of -- a paper copy that was printed for a 21 

job opening within the refinery.  A lot of times drivers will 22 

inquire about openings within the refinery, so sometimes even 23 

the terminal operators will print the job posting announcement 24 

and put it up, so the drivers can see. 25 
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Q And why did you take it down? 1 

A Because that's not what that bulletin board is used for. 2 

 I mean, that's not pertaining to the loading rack and that 3 

piece of the business, so -- 4 

Q And you mentioned some union flyers.  Pro-union?  Anti-5 

union? 6 

A I've taken both off of that board. 7 

Q Okay.  So you don't allow anything on this board, other 8 

than what? 9 

A Other than information that pertains to the loading rack 10 

and the processes there or any communication that has to do 11 

with the loading rack area. 12 

Q And who's in charge of this little building, this guard 13 

shack? 14 

A I am. 15 

Q That's part of your responsibility? 16 

A Yes. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Mr. High, how much 18 

more have you got for this witness? 19 

MR. HIGH:  I have quite a bit more. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Let's take a 21 

break.  It's noontime.  Let's break till 1:15. 22 

MR. HIGH:  Okay. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We're off the record 24 

till then. 25 
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(Whereupon, at 11:55 a.m., the hearing in the above-1 

entitled matter was recessed, to reconvene at 1:15 p.m., this 2 

same day, Monday, August 13, 2012.) 3 

 A F T E R N O O N   S E S S I O N 4 

 (1:25 p.m.) 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We are back on the 6 

record.  Mr. High. 7 

MR. HIGH:  Thank you, Your Honor. 8 

Q BY MR. HIGH:  Mr. Mecale, let's continue on.  We were 9 

talking about when the driver shows up at the Gallup Refinery, 10 

they go into the guard shack, punch in the numbers at the 11 

terminals, and then what do they do? 12 

A Then, according to the order that they signed in, they go 13 

out and load at the loading rack. 14 

Q All right. 15 

A And get their product. 16 

Q All right.  And about how long do drivers have to wait to 17 

be able to load. 18 

A A lot of it depends on the traffic flow.  On a good day, 19 

they could wait ten, 15 minutes. 20 

Q All right.  Is the traffic flow anything over which you 21 

have control? 22 

A No. 23 

Q You're just in charge of loading on whoever shows up. 24 

A Correct. 25 
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Q All right. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And by traffic flow, 2 

sir, you mean just how many trucks are showing up to load that 3 

particular day? 4 

THE WITNESS:  Yes, sir. 5 

(Document marked as R-48.) 6 

Q BY MR. HIGH:  Look at what I've marked for identification 7 

as Respondents' Exhibit 48, Mr. Mecale.  Can you identify that 8 

for us, please? 9 

A That is the truck loading rack. 10 

Q All right.  Is that an accurate photographic 11 

representation of the loading rack there in Gallup? 12 

A Yes. 13 

MR. HIGH:  We'd move the introduction of Respondents' 14 

Exhibit 48. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 16 

MR. GIANNOPOULOS:  No objection, Your Honor. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  48 is received. 18 

(Document marked R-48 received in evidence.) 19 

Q BY MR. HIGH:  Now, how many loading bays are there at the 20 

Gallup rack? 21 

A Five. 22 

Q Looking at Respondents' Exhibit 48, can you start at the 23 

left-hand side of that document and tell us about each of the 24 

loading bays. 25 
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A Okay.  Load spot 1 would be the furthest one on the left. 1 

 The trucks -- 2 

Q The furthest one on the left? 3 

A Yes. 4 

Q All right.  Is that the one where it has a trailer with 5 

Frontier Tanklines on the back of it? 6 

A Correct. 7 

Q All right.  That's loading -- what do you call it? -- 8 

bay? 9 

A Load spot 1. 10 

Q Load spot 1. 11 

A Correct. 12 

Q All right.  And what type fuel is loaded there? 13 

A You can get gasoline and diesel products here, clear 14 

diesel. 15 

Q Is the same product able to be loaded at all these 16 

different loading spots? 17 

A With the exception of load spot 5.  There's no gasoline 18 

available there on spot 5.  The only thing that's available 19 

there is diet off-road diesel product. 20 

Q Is that what's commonly referred to as either red diesel 21 

or off-road diesel? 22 

A Correct. 23 

Q And that's only available on load spot 5? 24 

A Right. 25 
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Q Okay.  All right.  Now, let's go to -- well, let's stay 1 

with load spot 1 for a minute, and let's put some direction to 2 

this. 3 

A Okay. 4 

Q What direction is the truck in load spot 1 facing? 5 

A It's facing west. 6 

Q Now, where is load spot 2? 7 

A It is the one right next to it.  There's not a truck in 8 

there. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  There appears to be 10 

a 2 there. 11 

THE WITNESS:  Right.  Right above it. 12 

MR. HIGH:  Oh, okay.  Yes.  All right. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's a bit fuzzy, 14 

but appears to be a 2. 15 

MR. HIGH:  Right. 16 

Q BY MR. HIGH:  And which direction would a truck pull into 17 

load spot 2? 18 

A The truck would come in facing the east, so opposite the 19 

one on spot 1. 20 

Q So the cab of the truck in load spot 2 would be facing us 21 

looking at the photo? 22 

A Correct. 23 

Q So that the cabs of the two trailers -- of the two trucks 24 

loading load spot 1 and 2 are opposite of each other? 25 
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A Right.  And the same is true for load spots 3 and 4. 1 

Q All right.  Well, let's stick load spots 1 and 2 first.  2 

Where are the control panels where drivers punch in their 3 

information to start the loading process? 4 

A Right next to the silver trailer, the Frontier Tanklines 5 

trailer, directly to the right of that, you can see the 6 

control panel for load spot 1. 7 

Q All right.  Is the control panel at the end of the 8 

trailer in load spot 1? 9 

A Yes. 10 

Q So it's not on the end where the cab is.  It's at the 11 

opposite end of the truck? 12 

A Correct. 13 

Q Okay.  And in load spot 2, where is the control panel? 14 

A It is directly across from the one on load spot 1, so it 15 

would be on the cab end of the truck if there was one in load 16 

spot 2. 17 

Q So the loading panel for the load spot 1 and load spot 2 18 

are on the same end.  Is that correct? 19 

A Yes. 20 

Q And how far apart would they be? 21 

A Probably ten to 12 feet, whatever -- they're on either 22 

side of that stairwell there, and there's the piping in 23 

between them. 24 

Q And if a driver is standing by the control panel at load 25 
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spot 1, can he or she see the driver if they were standing by 1 

the panel at load spot 2? 2 

A Yes. 3 

Q And they'd be about how far apart? 4 

A About 12 feet, ten to 12 feet, I think. 5 

Q All right.  And the fuel available on load spot 2 would 6 

be what? 7 

A On load spot 2, you can get gasoline and diesel.  The 8 

only difference between actually the different load spots are 9 

the brand of gasoline.  You can get gasoline and diesel on 1, 10 

2, 3 or 4, just depending on the additive and the brand of the 11 

gasoline.  That's a variable that differentiates where they 12 

load. 13 

Q Now, what does a brand of gasoline have to do with 14 

anything? 15 

A Certain additives are put in to actually brand that 16 

gasoline, and there's only certain brands that are available. 17 

Say, for instance, on load spots 1 and 2, we can get Chevron 18 

gasoline, Exxon gasoline, Shell, and Western, and on spots 3 19 

and 4, we can get Western, Shell and Conoco.  Chevron and 20 

Exxon are not available at 3 and 4, and Conoco is not 21 

available on 1 and 2. 22 

Q And when you say additives, what do you mean? 23 

A It's -- an additive, I guess -- I believe they're 24 

detergent additives that are put into each brand, and that's 25 
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what makes it -- what brands that gasoline that brand.  1 

Conoco's got their own additive; Exxon has their own; 2 

Chevron's got their own; Western's got their own.  So just 3 

depending on what brand goes into it, that gasoline is branded 4 

that. 5 

Q All right.  And where is the additive added to the fuel 6 

here at the rack? 7 

A It's injected through an injector manifold that comes in. 8 

 There's stainless steel tubing that runs from the additive 9 

tanks and injectors to the rack, and it's injected into the 10 

load system as the gasoline is loaded into the truck. 11 

Q All right.  And is the addition of those additives 12 

controlled by the driver or someone else? 13 

A It's controlled by the programming.  Depending on what 14 

customer number the driver puts in, the additive is programmed 15 

according to that number and turned on automatically. 16 

Q So the numbers punched in by the driver in the control 17 

panel are critical to make sure you get the right additives. 18 

A Yes. 19 

Q Okay. 20 

A Yes.  If they put in the wrong number, it's going to turn 21 

on whatever they put in, so -- 22 

Q All right. 23 

A -- if there's a number that's put in wrong, they'll get 24 

the wrong product. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  Or they get nothing. 1 

 If they put a wrong code in, they may just get nothing. 2 

THE WITNESS:  They may if it's not a valid code, because 3 

if -- it may be just a couple of numbers that are different, 4 

but if that number is assigned to a certain recipe, they'll 5 

get whatever recipe that code's assigned to.  So it's 6 

important that they put the right numbers in. 7 

Q BY MR. HIGH:  But if they put in the Conoco additive 8 

number incorrectly, could they possibly get Exxon fuel 9 

additives?  Is that possible? 10 

A Not with Conoco and Exxon, because they're available on 11 

different racks, but they could get two different brands. 12 

Q Okay. 13 

A Or, you know, one that they're not intending to get. 14 

Q All right.  Now, going to loading spot 3, is that -- is 15 

there a difference in that one and loading spots 1 and 2? 16 

A Yes.  The difference there would be the location of the 17 

control panels.  The control panels for load spots 3 and 4 are 18 

actually underneath the small awning that is between the two 19 

trucks there with the -- where the driver's leaning against 20 

the post. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Is the Flying J, the 22 

red truck, is that in loading spot 3? 23 

THE WITNESS:  Yes. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 25 
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THE WITNESS:  That's in load spot 3, and the other one's 1 

in 4. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 3 

THE WITNESS:  Now, the control panels are a lot closer 4 

together in relation to 3 and 4, and they're further off of 5 

the loading rack.  There's a lot more open space between those 6 

control panels in that little area than there is on 1 and 2. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, the -- I just 8 

want to make sure I understand it.  So the trailer on 3 is the 9 

red one. 10 

THE WITNESS:  Correct. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And then the cab, 12 

the blue cab, is facing, I guess, east.  Is that in 4? 13 

THE WITNESS:  Correct. 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  And are the 15 

two control stations under that shed roof? 16 

THE WITNESS:  Yes. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  For 3 and 4? 18 

THE WITNESS:  Yes. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 20 

THE WITNESS:  The person in the blue with the white 21 

hat -- 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes. 23 

THE WITNESS:  -- they're actually standing in front of 24 

the control panel for load spot 3. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 1 

Q BY MR. HIGH:  And are those panels under that shed, are 2 

they back to back? 3 

A Yes. 4 

Q So they would be roughly how far apart? 5 

A About two to three feet. 6 

Q All right.  And is the individual by the blue cab 7 

vehicle -- it looks like he has on jeans and maybe a black 8 

shirt -- I mean, a black vest of some sort and a white shirt. 9 

 Do you see that person? 10 

A Yes. 11 

Q Is he or she -- is he looking at the panel?  Does he 12 

appear to be looking at a panel? 13 

A Yes. 14 

Q And the person on the other side with, it looks like, 15 

blue coveralls and a white hat, is he looking at his panel? 16 

A Yes.  He's actually directly in front of it. 17 

Q Now, loading spot 5 would be where on here? 18 

A It would be just to the left of the Flying J trailer.  19 

It's actually right in the middle of the rack. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I may be wrong.  21 

This may be the perspective.  It doesn't appear you can get 22 

two trucks in there at the same time, into 5 and 3. 23 

THE WITNESS:  You can.  It's very tight, but you can get 24 

them. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  It's just the 1 

perspective.  Okay. 2 

THE WITNESS:  Yes. 3 

Q BY MR. HIGH:  Okay.  So 5 is actually in the center of 4 

the spots then. 5 

A Correct. 6 

Q Okay.  Would it be on the near side or the far side of 7 

the red trailer? 8 

A On the near side. 9 

Q So it would be to the left of the -- looking at the 10 

photo, it would be on the left-hand side of the red trailer? 11 

A Correct.  Between the red trailer and that center 12 

stairwell. 13 

Q All right.  In which direction would that truck pull in? 14 

A It would pull in from the west facing east. 15 

Q So the cab would be toward the end of the trailer, the 16 

red trailer? 17 

A Yes. 18 

Q And the control panel, I take it, is where? 19 

A It is actually right on the other side of the two 20 

junction boxes that you can see in the center of the photo.  21 

The control panel for 5 is basically back to back with those 22 

junction boxes.  There's a -- 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  The two white 24 

rectangular boxes, it looks like they my be three, four feet 25 
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off the ground? 1 

THE WITNESS:  Correct. 2 

Q BY MR. HIGH:  It's on the far side of those? 3 

A Yes.  Right on the other side of those.  The back of 4 

those junction boxes and the back of the control panel for 5 

spot 5, they're back to back. 6 

Q Now, once the drivers pull in here and start loading, are 7 

there different rules for different carriers? 8 

A No. 9 

Q Everybody subject to the same rules? 10 

A Yes. 11 

MR. HIGH:  Your Honor, we would offer, if I haven't 12 

already done so, Respondents' Exhibit 48. 13 

MR. GIANNOPOULOS:  No objection, Your Honor. 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  48's received. 15 

Q BY MR. HIGH:  Now, what do you do, Mr. Mecale, if a 16 

driver doesn't follow the rules? 17 

A If a driver doesn't follow the rules, I first talk to him 18 

and let him know what's expected and what he wasn't doing 19 

correctly. 20 

Q And has that ever happened? 21 

A Yes. 22 

Q And when you talk to them, I mean, what's the -- is there 23 

a penalty or what's the consequences of not following your 24 

rules? 25 
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A If it's not corrected and it happens again or if it's a 1 

serious violation, they can be -- their loading rack 2 

privileges can be suspended.  They can be what we call locked 3 

out or not allowed to load. 4 

Q Have you ever locked out anybody? 5 

A Yes. 6 

Q Now, has there ever been, since you have been working 7 

there at the Gallup Refinery, have you ever had an overfill on 8 

one of these trucks? 9 

A Yes. 10 

Q And what can cause that? 11 

A There's a number of things that can cause it.  The one 12 

that I know we experienced was an overfill tube inside the 13 

trailer that had broken and allowed product to leak into areas 14 

in the trailer where it wasn't supposed to be and was able to 15 

overfill and come out of the top. 16 

Q Do you know what a Scully is? 17 

A Yes, sir. 18 

Q And would a Scully prevent that from happening? 19 

A Normally it would if it gets to the level where it's high 20 

enough where it hits the Scully and turns the system off. 21 

Q All right.  And the incident you're talking about, did 22 

the Scully not work or what happened? 23 

A It didn't reach the Scully.  The tube inside broke.  It 24 

actually sits a little lower than the Scully probe, so it -- 25 
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when it allowed it to flow, it actually went over the sides of 1 

the compartment rather than to the top. 2 

Q All right.  And when was that incident?  Do you recall 3 

about when it was? 4 

A I believe it was around maybe February or March of 2011. 5 

 I don't recall the exact date. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Shortly after you 7 

started? 8 

THE WITNESS:  Yes. 9 

Q BY MR. HIGH:  And did the product actually reach the 10 

ground? 11 

A Some of it did.  Not a whole bunch, but there was some 12 

product on the ground.  Yes. 13 

Q Now, was there a time, Mr. Mecale, where you became aware 14 

of an incident involving a driver by the name of Kevin Taddy? 15 

A Yes. 16 

Q And did you know Mr. Taddy, or do you know him? 17 

A Yes, I do.  Well, I know him from work. 18 

Q So the name Kevin Taddy is a person that you have met 19 

before? 20 

A Yes. 21 

Q And where is it you had met him? 22 

A I first met Kevin Taddy when I was dispatching, when I 23 

first started with -- it was Giant at the time.  That's where 24 

I actually started with the company was dispatching the 25 
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finished product drivers out of Gallup, and that's when I met 1 

Kevin Taddy. 2 

Q And how was it you became aware of an incident involving 3 

Kevin Taddy? 4 

A It was reported to me by the security guards that were -- 5 

Q Do you remember about when it was? 6 

A I don't remember the exact dates or anything.  No. 7 

Q All right.  And does the security guard report to you? 8 

A No.  They don't -- 9 

Q Okay.  The security guard people there at the Gallup 10 

Refinery, are they employed by the refinery or someone else? 11 

A They're employed by someone else. 12 

Q Do you know the name of the guard service at the time? 13 

A I believe it was Gallup Security. 14 

Q And who was in charge of the Gallup Security people? 15 

A They had an on-site supervisor, and then they would -- 16 

their, I guess, liaison with Western would have been Teddy Orr 17 

who was over the safety department at the time. 18 

Q Now, is that O-R-R? 19 

A Yes. 20 

Q Okay.  And Teddy Orr worked for who? 21 

A He works for Western Refining Southwest. 22 

Q All right.  And you say he was over the safety 23 

department? 24 

A Correct. 25 



 2901 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

Q And they also supervised the security guards. 1 

A Right. 2 

Q Okay.  And how did it come about that this information 3 

got to you? 4 

A With the security guard, because of the fact that I'm 5 

responsible for that building, when I go over in the mornings, 6 

I find out if there's anything going on.  The terminal 7 

operator had also gotten word of it, so he let me know that 8 

there had been an incident and what had taken place. 9 

Q All right.  How often are you in this guard shack? 10 

A Every day.  I go -- 11 

Q And do you -- what time of day do you normally go over 12 

there? 13 

A Usually shortly after 7:00 a.m.  I go there first thing 14 

in the morning after our -- we have a meeting every morning, 15 

and then I go there to gather paperwork, reports from the 16 

terminal operator for the prior night to check the logbook for 17 

the terminal operators, to make sure everything was running 18 

okay, there weren't any issues that needed to be taken care of 19 

as far as maintenance or anything like that, so -- 20 

Q And what was reported to you by the guard on this 21 

particular occasion? 22 

MR. GIANNOPOULOS:  Objection.  Hearsay. 23 

MR. HIGH:  Your Honor, what we did's at issue, and I 24 

submit this is not -- it's not offered for the truth.  It's 25 
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offered to show what motivated us. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'll allow it.  Go 2 

ahead. 3 

Q BY MR. HIGH:  What was reported to you by the guard? 4 

A That a driver had come in earlier that morning and was 5 

tearing things off the walls and cussing at other people, 6 

yelling that, you know, things that he didn't agree with and 7 

that they had asked him to leave.  He walked outside and came 8 

back in and was still yelling at other people.  So they asked 9 

him, both the security guard and the terminal operator, told 10 

the driver he needed to go wait in his truck until it was his 11 

turn to load. 12 

Q Did the guard tell you some of the words that were being 13 

spoken? 14 

A He did. 15 

Q And what words did the guard report to you that were 16 

being spoke by Mr. Taddy? 17 

MR. GIANNOPOULOS:  Can I have a continuing objection, 18 

Your Honor? 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You may.  Go ahead. 20 

 you can answer, sir. 21 

THE WITNESS:  Okay.  He had come in and said that he was 22 

calling people fuckin' pussies, and that things were bullshit, 23 

and, you know, used a lot vulgarity and -- 24 

Q BY MR. HIGH:  All right.  And what did you do when you 25 
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got this information? 1 

A I asked the security guard to get me copies of anything 2 

that was logged down in there, because they kept a separate 3 

lot for their company.  I asked him to get me copies of those. 4 

 Got copies of the logs from my terminal operator, and I let 5 

my supervisor know and advised him of what had happened, and 6 

then we decided to let the wholesale people know, so that they 7 

could be aware of what was going on. 8 

Q Look, if you will, in front of you at General Counsel 9 

Exhibits 100 and 101, please. 10 

A (Complying.)  Okay. 11 

Q Have you ever seen those documents before, and those 12 

documents being General Counsel Exhibit 100 and General 13 

Counsel Exhibit 101?  Have you seen those before? 14 

A Yes. 15 

Q And what are those? 16 

A These are the copies of the report that Gallup Security 17 

kept. 18 

Q Are those the reports you obtained from the guard? 19 

A Yes. 20 

Q And what did you do with them? 21 

A I gave copies of them to David Townsend. 22 

Q And who is David Townsend? 23 

A He was the supervisor for the Western Refining drivers. 24 

Q All right.  And did you give them to anyone else? 25 
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A No. 1 

Q All right.  And did you have any conversations with 2 

anyone concerning this incident? 3 

A We talked to -- I talked to myself.  I talked to Joel 4 

Quinones, my supervisor, and -- concerning these and this 5 

situation.  We talked to David Townsend and Steve Curtright. 6 

Q And who do you understand Steve Curtright to be? 7 

A Steve Curtright, I believe, is the transportation -- I 8 

believe, manager is his title, but he's over the drivers for 9 

our entire area, Bloomfield, Albuquerque, and Gallup. 10 

Q All right.  And when you were talking with Steve 11 

Curtright, what was the purpose of that conversation? 12 

A Just to make him aware of the situation of what was 13 

happening, and to basically let him -- you know, ask him to 14 

have a conversation with this person and let him know that 15 

that kind of behavior is not going to be tolerated, simply 16 

because we don't want any kind of confrontation or 17 

altercations at our building, on our property. 18 

Q What was your concern about this incident when you 19 

learned what had happened? 20 

A My concern was, you know, the behavior and a physical 21 

altercation, because we don't want anybody getting into any 22 

kind of physicality or anybody getting pushed, hurt or any 23 

fights breaking out. 24 

Q Were you concerned that that was about to happen here? 25 
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A Yes. 1 

Q And what was it about the information you had that made 2 

you believe it was close to a physical altercation? 3 

A The way that it was described to me, the way he was 4 

acting, it seemed to me like he was pretty irate, and if there 5 

was other people that didn't necessarily agree with what he 6 

was doing or saying, and to me, it was just to a point where 7 

it would take just a little bit more, I guess, something to 8 

provoke it to escalate further. 9 

Q All right.  And what did you expect to get from Steve 10 

Curtright when you talked to him? 11 

MR. GIANNOPOULOS:  Objection.  Relevance. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled. 13 

THE WITNESS:  Something -- some kind of -- I don't know 14 

how to say -- action, I guess, to make sure that it didn't 15 

happen again. 16 

MR. GIANNOPOULOS:  Same objection, Your Honor, especially 17 

with respect to whether this expectation was ever relayed to 18 

him.  I see no relevance as to what his expectations were. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'll allow it to 20 

stand. 21 

Q BY MR. HIGH:  And after this conversation with Steve 22 

Curtright, did he or anyone else from wholesale ever get back 23 

to you? 24 

A Yes.  Steve called me back. 25 
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Q And do you remember about how long after that that he 1 

called you back? 2 

A I believe it was probably the next day. 3 

Q And what was said in that conversation? 4 

A Basically that he was going to get it taken care of and 5 

that, you know, they understood my concern was the fact that 6 

it was going to -- you know, that I thought that it might 7 

elevate and that that behavior wasn't going to be tolerated, 8 

that it was going to be taken care of, and I believe he said 9 

he had already talked to Mr. Taddy, and I'm not real sure 10 

exactly what he -- I believe he mentioned he was going to lose 11 

a bonus. 12 

Q And were you satisfied with that? 13 

A Sure. 14 

MR. GIANNOPOULOS:  Objection.  Relevance. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled.  I'll let 16 

it stand. 17 

Q BY MR. HIGH:  Did you as terminal supervisor take any 18 

action against Mr. Taddy for his conduct? 19 

A No.  At that point, I figured nothing had actually 20 

happened -- 21 

MR. GIANNOPOULOS:  Objection, Your Honor.  It's asked and 22 

answered.  The answer was no. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained.  it's 24 

nonresponsive. 25 
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THE WITNESS:  Okay. 1 

MR. HIGH:  We'll pass the witness, Your Honor. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Cross-examination. 3 

MR. GIANNOPOULOS:  Just a couple minutes, Your Honor, 4 

just to go over some stuff. 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Off the record. 6 

(A short recess ensued.) 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We're back on the 8 

record.  We're about to do cross-examination, but initially, 9 

we've gotten a fully copy of Respondents' 12, and as I 10 

understand it, we have substituted the copies that were 11 

emailed for 12, and General Counsel has no objection to the 12 

substituted copy. 13 

MR. GIANNOPOULOS:  Correct, Your Honor. 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  15 

Respondents' 12 is received. 16 

(Document marked R-12 received in evidence.) 17 

MR. HIGH:  Thank you, Your Honor. 18 

MR. GIANNOPOULOS:  Thank you. 19 

 CROSS-EXAMINATION 20 

Q BY MR. GIANNOPOULOS:  Mr. -- is it Mecale? 21 

A Mecale. 22 

Q Mecale? 23 

A Right. 24 

Q My name's John Giannopoulos.  I'm one of the attorneys 25 
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for the Government in this case.  I'm just going to ask you a 1 

few questions today.  Before you came to testify, did you 2 

review any documents which in any way refreshed your memory or 3 

otherwise assisted you in your testimony? 4 

A Yes.  I looked at some pictures -- 5 

Q What did you -- what documents? 6 

A We looked at the pictures that I have here, R-49 and 48. 7 

 Also looked at the big aerial photo of the refinery, and the 8 

two reports.  I guess it's 100 and 101. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  The guard logs? 10 

THE WITNESS:  Guard logs.  Correct. 11 

Q BY MR. GIANNOPOULOS:  Anything else? 12 

A No.  Not that I can remember. 13 

Q Before you came to testify, did you discuss your 14 

testimony or the facts of this case with anybody? 15 

A Just Mr. Weiss, Charlie. 16 

Q Mr. High? 17 

A High.  I'm sorry.  I don't know why I always want to call 18 

him Weiss. 19 

Q And was anyone else present when you discussed -- had 20 

those discussions with Mr. High? 21 

A No.  Just the two of us. 22 

Q Okay.  Now, I believe your testimony was that you're the 23 

terminal supervisor in Gallup. 24 

A Correct. 25 
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Q And you report directly to Joe -- 1 

A Joel Quinones, J-O-E-L. 2 

Q Okay.  And he -- what's his title? 3 

A Product quality manager, I believe, or off-sites manager. 4 

Q Okay.  And do you know who Mr. Quinones reports to? 5 

A He now reports to Vic McDaniel.  He did -- that changed 6 

recently.  He used to report to Mark Turrey [phonetic]. 7 

Q And who are those two individuals? 8 

A Refinery manager and assistant manager. 9 

Q Okay.  And I believe you said you had people that 10 

reported directly to you. 11 

A Yes. 12 

Q And who were those people? 13 

A The terminal operators. 14 

Q Okay.  And is there anyone below the terminal operators? 15 

A No. 16 

Q In the reporting structure? 17 

A No. 18 

Q Okay.  And how many terminal operators are there? 19 

A Four. 20 

Q And I believe you testified that the terminal operator's 21 

job is to make things run smoothly.  Is that what you'd said? 22 

A To make sure that things are running smoothly. 23 

Q That's what the terminal operators were supposed to do. 24 

A Yes.  They make sure that if there's any problems on the 25 



 2910 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

rack, that they do what they can to resolve them or get hold 1 

of myself and -- 2 

Q Okay.  And so you say problems at the rack, like what?  3 

What kind of problems are we talking about? 4 

A Any kind of maybe mechanical problems, things not working 5 

correctly as far as valves or not being able to load for some 6 

reason, whether it be hardware or computers or anything like 7 

that. 8 

Q How about any of the minor or major violations that are 9 

set forth in Respondents' 12?  What job, if any, do the 10 

terminal operators have if they see something occur that's in 11 

violation of one of these procedures that's in Respondents' 12 

12? 13 

A To basically document it and report it to me. 14 

Q They document it where? 15 

A In their logbook, in their log sheet that they keep. 16 

Q Okay.  And has there ever come a time when you become 17 

aware of an issue that occurred at the rack that the terminal 18 

operators had not documented in their logbook? 19 

A Yes. 20 

Q And what do you do if you find that out? 21 

A I just try to gather facts and take the action that I 22 

think is appropriate. 23 

Q Okay.  But do you discipline the terminal operators for 24 

not logging it in their logbook? 25 
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A I do remind them that it needs to be logged out. 1 

Q Just a reminder?  There's no like written warning or 2 

anything? 3 

A No. 4 

Q Okay.  And you said the terminal operators are 5 

represented by a union. 6 

A Yes.  They are union-represented employees. 7 

Q And are you involved in the -- well, let me take a step 8 

back.  Have you seen the collective-bargaining agreement 9 

involving terminal operators? 10 

A Yes. 11 

Q And are you involved in, say, the grievance and grievance 12 

process -- 13 

A No. 14 

Q -- in that CBA? 15 

A No. 16 

Q Who would be? 17 

A We've got the designated union representatives for each 18 

department and for the refinery. 19 

Q Okay.  So if there was an issue -- if the terminal 20 

operators have an issue with their working conditions pursuant 21 

to this collective-bargaining agreement, who would be their 22 

management representative that they would deal with, the union 23 

would deal with? 24 

A I imagine it would be our -- probably the HR department. 25 
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 I'm not real sure. 1 

Q It's not you, even though you're their supervisor? 2 

A No.  That I know of.  I -- 3 

Q I'm sorry? 4 

A Not that I know of. 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Have you ever been 6 

in a first- or second-step grievance? 7 

THE WITNESS:  No. 8 

Q BY MR. GIANNOPOULOS:  Have you actually seen the CBA that 9 

lists the terminal operators in there, this union contract? 10 

A No.  I haven't actually seen them listed in there as 11 

terminal operators. 12 

Q Okay.  So you -- 13 

A I've seen a copy of it and have a copy, but -- 14 

Q But you haven't seen the terminal operators listed 15 

specifically in that union contract, have you? 16 

A No. 17 

Q Okay.  Well, then, how is it that you know they're 18 

represented by the union? 19 

A Because as far as from my understanding, all the 20 

employees, the hourly employees for the refinery are union-21 

represented employees. 22 

Q That's just your understanding. 23 

A Right. 24 

Q But you have nothing to do with the -- with overseeing 25 
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the union contract.  Right? 1 

A No. 2 

Q For management?  you have nothing to do with interacting 3 

with the union with respect to the employees that they 4 

represent.  Correct? 5 

A Correct. 6 

Q And you've never interacted with the union over the 7 

terminal operators.  Correct? 8 

A Correct. 9 

Q If the terminal operator sees the driver not following 10 

procedure, can they issue them any kind of an advisory? 11 

A Yes, they can.  There's actually a page in the book, the 12 

MOT-72, that they can write the driver whatever violation they 13 

have, and give them that. 14 

Q Okay.  And that -- if you look at Respondents' 12 that, I 15 

think -- well, we didn't give you a copy.  I'll give you one 16 

now.  (Handing document.)  And let's go to page 10. 17 

A (Complying.) 18 

Q Where it says -- let me know when you're there. 19 

A I'm there. 20 

Q Okay.  And where it says MOT, under first deviation, it 21 

says, "Driver will be advised of the deviation and issued 22 

MOT-72 notice of rack violation immediately."  Do you see 23 

that? 24 

A Yes. 25 
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Q And that can be issued by the terminal operator? 1 

A Yes. 2 

Q Okay. 3 

A Normally it's filled out, and they let me know right away 4 

and then I discuss it with the driver. 5 

Q Okay.  But the terminal operator fills out the MOT-72.  6 

Right? 7 

A They can.  Yes. 8 

Q They can, and they can give it to the driver themselves. 9 

 Right? 10 

A They can. 11 

Q Okay. 12 

A That's if I'm not there, like during off hours. 13 

Q Well, have they ever done it that you know of when you're 14 

actually there? 15 

A No.  Not while I'm there.  They'll let me know. 16 

Q They'll let you know.  And when are you not there?  What 17 

hours do you keep? 18 

A I work 7:00 to 3:30, Monday through Friday, normally. 19 

Q Okay.  And when you're not there, does someone fill in 20 

for you as terminal supervisor? 21 

A No.  Not as the terminal supervisor, no. 22 

Q Okay.  And the rack is open 24/7? 23 

A Correct. 24 

Q Okay.  So then from 3:30 p.m. to 7:00 in the morning, 25 
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really the terminal operators are the ones that kind of 1 

oversee the operations of the rack? 2 

A Yes.  And if they need assistance, they have the off-site 3 

supervisor that's there on duty with them, and they report to 4 

them. 5 

Q And who is the off-site supervisor? 6 

A He is what's termed -- excuse me.  He's over the entire 7 

off-sites department during the time that we're not there or 8 

Joel's not there, basically overnight. 9 

Q And I'm a bit confused.  I'm sorry.  Off-sites 10 

supervisor, what does that mean?  When you say, off-sites 11 

department, what is the off-sites department? 12 

A It is basically -- it entails -- that's Joel Quinones's 13 

area of responsibility.  It includes the tank farm, the 14 

laboratory, the marketing area. 15 

Q And there's a designated supervisor that oversees that 16 

when Mr. Quinones and you are not present? 17 

A He takes over when we're not there.  There's one there 18 

24/7.  They're on shifts, just like the terminal operators. 19 

Q I see. 20 

A So they work 12-hour shifts rotating, but, you know, if 21 

we're there as the supervisors and Joel's there as the 22 

manager, then we have control of that area. 23 

Q And the off-site supervisor, they work in the refinery 24 

division? 25 
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A Yes. 1 

Q And who are they?  What are their names?  Do you know? 2 

A Yes.  There's Butch Turpin, Rodney James, Teddy Orr is 3 

now an off-site supervisor.  John Patero [phonetic] at the 4 

time was.  And who's the fourth one?  Peter Tong. 5 

Q Now, Mr. Orr, he's the guy that was in charge of safety. 6 

A Correct. 7 

Q And when did he go from being in charge of safety to 8 

being in charge of -- to being an off-site supervisor? 9 

A About maybe four months ago. 10 

Q Okay. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Are they physically 12 

located on the refinery property? 13 

THE WITNESS:  Yes.  It's called off-site simply because 14 

it's not in the units, in the refinery units.  It's just a 15 

different -- it's still on the refinery property.  It's just a 16 

different -- 17 

Q BY MR. GIANNOPOULOS:  Okay.  Mr. High showed you the big 18 

picture, the over -- the aerial photograph, and you pointed 19 

out your office in that photograph.  Remember that? 20 

A Yes. 21 

Q Is Mr. Quinones's office in the same building? 22 

A Yes. 23 

Q And these off-site supervisors, are they also in the same 24 

building? 25 
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A They're in a building directly behind that building. 1 

Q Okay.  But when you say, directly behind, within a 2 

hundred feet? 3 

A Oh, yes. 4 

Q Okay.  We talked about -- Mr. High asked you some 5 

questions about the guard shack, and we'll call it the old 6 

guard shack and the new guard shack.  The old guard shack is 7 

in the over -- in the picture.  Correct? 8 

A Correct. 9 

Q Now, the new guard shack, who is in the new guard shack? 10 

A The new security company. 11 

Q Okay.  Terminal operators are not in the new guard shack. 12 

A No. 13 

Q They're still located in the old guard shack. 14 

A Correct. 15 

Q Okay.  And to get through to the new guard shack, do you 16 

need some sort of credentials? 17 

A It depends on where you're going. 18 

Q Okay. 19 

A The drivers that are coming up to load don't, but anyone 20 

else that's entering the refinery property, such as 21 

contractors or anything like that, they do have to go through 22 

there and sign in there and get their visitor's passes and 23 

things like that. 24 

Q Okay.  But if I'm driving a tanker when I come up to the 25 
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guard shack, you just let me through? 1 

A Right. 2 

Q Okay. 3 

A Well, you -- 4 

Q And -- what's that? 5 

A You don't even have to go through the gate.  The road is 6 

designated strictly for the trucks that are going up to load. 7 

 All the other traffic goes through the gate down at the new 8 

guard shack. 9 

Q If I can just have you -- I'm just a bit confused on R-10 

62. 11 

MR. GIANNOPOULOS:  If I could approach, Your Honor -- 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You may. 13 

Q BY MR. GIANNOPOULOS:  It appears to me there's -- the new 14 

guard shack is here in kind of the triangle. 15 

A Correct. 16 

Q Now, is there a designated road that goes up to the rack? 17 

A This one here. 18 

Q I see.  So the one to the left, and it kind of curves 19 

around. 20 

A Correct. 21 

Q And if you're not going to the rack, if you're just a 22 

car, you would come up where? 23 

A Right here.  (Indicating.) 24 

Q To the front.  I see.  Okay. 25 
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A You would take this road here and come in.  There's now a 1 

gate here. 2 

Q I see.  Okay.  Is there a drivers' waiting room at this 3 

facility? 4 

A Yes. 5 

Q And where is that? 6 

A That is in this building here on this end. 7 

Q So it's the guard shack -- he's pointing to the guard 8 

shack to the left side of it. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So reflect. 10 

Q BY MR. GIANNOPOULOS:  And there's a whole bunch of tanker 11 

trucks kind of lined up in various areas.  Do you know what 12 

those trucks are doing, what they're there for? 13 

A They're there parked, waiting for their driver to come in 14 

and get them, either on their days off or like they're a night 15 

driver, if it's during the daytime. 16 

Q Okay.  what about trucks waiting to load the rack?  Where 17 

would they park?  If you have -- if you're waiting to load. 18 

A They would park here directly south of the guard shack.  19 

They have the two trucks that are there now. 20 

Q Uh-huh. 21 

A Those are in the outbound lanes.  The inbound lanes would 22 

be directly to the left of those. 23 

Q Okay.  So outbound means that they're done loading? 24 

A Yes.  They're finished loading.  They're leaving. 25 
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Q Okay.  I believe you testified that on a good day, it 1 

could take about ten, 15 minutes to wait at the rack to load. 2 

 Isn't it true on a bad it could take hours? 3 

A Yes.  If the traffic is that heavy, yes. 4 

Q It could take two, three hours. 5 

A Two, three hours. 6 

Q Now, Mr. High asked you about a picture that's in 7 

Respondents' 49.  Do you have that in front of you? 8 

A Yes. 9 

Q And he asked you about these bulletin boards that are 10 

there. 11 

A Correct. 12 

Q Excuse me.  I think that you testified that you control 13 

what goes on the board. 14 

A Right. 15 

Q Now, there's actually -- it looks like there's two 16 

bulletin boards there.  There's one right in the center of the 17 

picture, and there's one to the right. 18 

A Correct. 19 

Q Are both of those bulletin boards, in essence, your 20 

bulletin boards? 21 

A Yes. 22 

Q Okay.  And you're the one that posts things on that? 23 

A Right. 24 

Q And you monitor those two bulletin boards? 25 
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A Correct. 1 

Q Now, this drivers' waiting room, in relationship to the 2 

photograph, where is it? 3 

A In relationship to this photograph, it would be to the 4 

left. 5 

Q Okay.  And it's a separate room.  Right? 6 

A Yes. 7 

Q And in that separate room, there are also bulletin 8 

boards.  Correct? 9 

A Not now. 10 

Q But at the time of the union organizing drive, there 11 

were. 12 

A No. 13 

Q No.  when did those bulletin boards come down? 14 

A Early 2011, probably maybe February or March. 15 

Q Okay.  And who took those down? 16 

A I believe -- 17 

MR. HIGH:  Your Honor, I object.  This is beyond direct. 18 

 I don't know where he's going with this. 19 

MR. GIANNOPOULOS:  Your Honor, he talked about these 20 

bulletin boards and how he monitors the bulletin boards and -- 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It goes to bulletin 22 

boards.  It also goes to the Taddy issue, so I'll permit it. 23 

THE WITNESS:  I believe that board was taken down by 24 

David Townsend. 25 
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Q BY MR. GIANNOPOULOS:  Okay.  Do you know who put that 1 

board up? 2 

A No, I don't. 3 

Q Okay.  Do you know if it was -- you saw that board.  4 

Right? 5 

A Yes. 6 

Q And you saw nonwork-related items posted on that board.  7 

Correct? 8 

A Yes. 9 

Q There was a motorcycle raffle or for sale.  Do you 10 

remember that? 11 

A Yes. 12 

Q Okay.  And -- 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm sorry.  And that 14 

board was in the drivers' room? 15 

THE WITNESS:  In the -- yes. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Go ahead. 17 

Q BY MR. GIANNOPOULOS:  What other nonwork-related items do 18 

you remember on that bulletin board in the drivers' room? 19 

A There were probably ads like for houses or something.  I 20 

don't know. 21 

Q Okay. 22 

A The main thing that I remember seeing on there was a 23 

motorcycle.  There was motorcycle rally hats, you know, 24 

flyers, things like that.  Just before it was taken down, 25 
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there were some derogatory jokes and remarks that were put up 1 

there, and I believe that's why it was taken down, but -- 2 

Q And when you say derogatory jokes and remarks, against 3 

who?  Against women?  Against people?  Against -- 4 

A Against people.  One of them was David Townsend, and I do 5 

believe -- I'm not sure if there was -- there was rumor that 6 

there was something about myself on there, but I didn't see it 7 

personally. 8 

Q Did you ever see on that bulletin board anything, any 9 

anti-union flyers or slogans? 10 

A On that bulletin board, I don't remember seeing anything. 11 

 I didn't pay much attention to it.  As long as it wasn't 12 

offensive, I didn't worry about it. 13 

Q And about how often do you go into that drivers' waiting 14 

room? 15 

A Maybe every other day or so, if I need to. 16 

Q Okay.  I'll have you look at Respondents' 48.  That's 17 

this -- the photograph of the loading rack. 18 

A Okay. 19 

Q Now, control panel in lane 1, Mr. High asked you about 20 

that, and I just want to make sure that we're -- that there's 21 

no misunderstanding.  If you look at the sign, the panel at 22 

the top of the roof says, 1, and if you go straight down, 23 

there's kind of a white -- I don't know -- little like a white 24 

protrusion to the left, and then there's a second -- kind of 25 
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two little boxes. 1 

A Correct. 2 

Q Are those second two little boxes, is that where the 3 

loading rack panel is? 4 

A Yes. 5 

Q Okay.  And is there a little screen, like an LED screen 6 

on the loading rack panel? 7 

A There's actually three screens.  The two that you're 8 

looking at -- 9 

Q Uh-huh. 10 

A -- there are -- well, those could actually be considered 11 

four screens, but they're two different -- they're called 12 

Acculoads, and there are screens there, and then directly to 13 

the right of those, there's a -- what's called a card reader, 14 

just like the ones that are in the guard shack, so there's -- 15 

but they're all right next to each other. 16 

Q Okay.  And when you say card reader, like the ones in the 17 

guard shack, if you look at General Counsel's 49, are those 18 

machines there with the little screen what you're talking 19 

about? 20 

A Correct.  Where it says PC-3. 21 

Q Uh-huh. 22 

A Right. 23 

Q And there is like a keyboard underneath there.  Can you 24 

type things on that keyboard to show up on that screen? 25 
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A No.  The only thing you can do -- yes.  They will show up 1 

on that screen, but you can't type anything other than your 2 

numbers that are assigned to that driver or the customer or 3 

the recipe. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Are you talking 5 

about in the guard shack or at the rack? 6 

Q BY MR. GIANNOPOULOS:  Well, we'll start at the guard 7 

shack. 8 

A You can't use the letter keys, only the numbers. 9 

Q Okay.  So letter keys in the guard shack don't work.  And 10 

I'm sorry.  In General -- in Respondents' 49, the letter keys, 11 

they don't work if you type on them? 12 

A They're not used.  No. 13 

Q Are there letter keys at the rack panel? 14 

A Yes.  It's the same thing. 15 

Q And do those work? 16 

A No. 17 

Q Now, the way the trucks are designated, some facing west, 18 

some facing east, that is permanent for those specific bays.  19 

Correct? 20 

A Correct. 21 

Q So if you're loading at bay 1, you're always facing west. 22 

A Correct. 23 

Q If you're loading at bay 4, you're always facing east. 24 

A Correct. 25 
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Q Okay.  Now, I just have a couple questions on the process 1 

when you're loading.  When it's your turn to load, you pull 2 

your truck into the proper bay.  Correct? 3 

A Correct. 4 

Q Who determines whether it's going to be bay 1, bay 2, bay 5 

3, bay 4? 6 

A The drivers do. 7 

Q Okay.  And that would be based on the opening and the 8 

type of product they want to fill? 9 

A Correct. 10 

Q And when they come in, they are supposed to turn their 11 

engines off.  Right? 12 

A When they come in -- 13 

Q When they park in the loading bay, they turn off the 14 

truck. 15 

A Correct. 16 

Q And after they've set the brakes and put the parking 17 

gear, they're supposed to get out and place a safety cone at 18 

the right rear wheel or right front wheel, depending on the 19 

lane.  Correct? 20 

A Correct. 21 

Q And then they connect the Scully plug? 22 

A The Scully cord.  Right. 23 

Q Okay.  And that's like a ground? 24 

A It's a grounding system, combined with a safety overfill. 25 
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Q Okay.  Now, the cone, placing it either at the front or 1 

the back, that depends on which -- the cone is at the left 2 

front wheel.  Do you see that? 3 

A Correct. 4 

Q So is the cone always placed on the east end? 5 

A Yes. 6 

Q Okay.  I guess I'll just have you look at page 6 on 7 

Respondents' 12, and then it goes over to page 7.  Is this the 8 

proper preloading sequence? 9 

A Are you talking about where it says, Loading? 10 

Q Yes. 11 

A (Perusing document.)  I would say that's pretty proper. 12 

Q And I'm curious.  If you look at this Respondents' 48, 13 

now it looks like the guy in lane 4 is loading.  Correct? 14 

A Correct. 15 

Q And the person at lane 3 is loading.  Correct? 16 

A There is a truck loading on lane 3.  Yes. 17 

Q Okay.  And lane 1, can you tell in lane 1 what's going 18 

on? 19 

A I can't tell.  What do you mean, what's going on? 20 

Q Well, is it loading? 21 

A You can't tell from this picture.  No. 22 

Q Okay.  But there is a cone at the right rear tire.  23 

Correct? 24 

A Correct. 25 
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Q And that would mean that -- 1 

A I would assume he's loading. 2 

Q -- he's loading.  Okay.  But there's not a person 3 

standing at the actual loading rack terminal.  Correct? 4 

A At the control there? 5 

Q Yes, at the control. 6 

A You can't see him.  No. 7 

Q Okay.  Now, the person at lane 3 that's loading, there's 8 

no cone at his right rear tire, is there? 9 

A No, there's not. 10 

Q And that would be a minor deviation.  Correct? 11 

A Yes. 12 

Q Okay.  So -- 13 

A It should be. 14 

Q It should be. 15 

A Correct. 16 

Q So the -- someone, the terminal operator, should have 17 

seen this and gone out and written him up.  Correct? 18 

A If he'd seen it, yes. 19 

Q Okay.  Now, there's a third person in here in the middle, 20 

right behind the Flying J trailer. 21 

A Uh-huh. 22 

Q And this person's kind of walking around, it looks like. 23 

A Okay. 24 

Q Do you have any explanation why this person would be 25 
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there? 1 

A Uh-huh. 2 

Q What would that be? 3 

A He looks like -- I believe that is I&E person, one of the 4 

instrument and electrical technicians. 5 

Q The one that's right behind the trailer? 6 

A Correct. 7 

Q Okay.  Now, there's an emergency shut-off, it's my 8 

understanding, at these racks.  Right? 9 

A Correct. 10 

Q And where would they be -- can you see the emergency 11 

shut-off between 1 and 2? 12 

A Yes. 13 

Q Would you point that out? 14 

A It is directly above the fire extinguisher that you can 15 

see next to the trash cans. 16 

Q Okay. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm sorry.  18 

Immediately where, sir? 19 

THE WITNESS:  Right above the fire extinguisher, Your 20 

Honor.  Right -- there's a safety -- the eyewash station here 21 

on spot 1 -- 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  My eyes aren't that 23 

good. 24 

THE WITNESS:  Here's the fire extinguisher here, Your 25 



 2930 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

Honor, and then it's directly above this emergency shut-off. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Oh, I see.  The red 2 

is the fire extinguisher there? 3 

THE WITNESS:  Correct. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  I see that. 5 

THE WITNESS:  The yellow sign directly above it is right 6 

next to the emergency shut-off. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  I got it. 8 

Q BY MR. GIANNOPOULOS:  Do these tankers load from the top 9 

or from the side? 10 

A They load from the bottom. 11 

Q From the bottom.  Okay.  What are these stairways for, if 12 

you know, in between the loading racks? 13 

A Those are -- used to be for when they loaded on the top, 14 

and now they're used just strictly for maintenance. 15 

Q Okay.  So all the tankers that come through there now 16 

load on the bottom? 17 

A Correct. 18 

Q Okay.  Now, I want to ask you about the Kevin Taddy 19 

incident.  Mr. High asked you some questions about the 20 

incident involving Kevin Taddy.  And I believe that you said 21 

that you spoke with one of the security guards. 22 

A Correct. 23 

Q Who was the security guard you spoke to? 24 

A I don't remember his name. 25 
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Q Do you remember what he looked like? 1 

A He's a Native American gentleman, kind of short, stocky 2 

build. 3 

Q I mean, do you have a lot of different security guards 4 

that come and go at your facility? 5 

A At the time, they had, I believe, six or seven of them, 6 

maybe eight. 7 

Q And you said that you reviewed his report, the security 8 

guard's report, the logs. 9 

A Uh-huh. 10 

Q Okay.  And I also believe that you said that you reviewed 11 

the terminal operator logs. 12 

A Right. 13 

Q And what did the terminal operator log say? 14 

A That there was an incident with Kevin Taddy. 15 

Q Okay.  And do you have those logs? 16 

A Not with me.  No. 17 

MR. GIANNOPOULOS:  And, Your Honor, could we ask that 18 

they be produced?  I believe they're responsive to the 19 

subpoena. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  If they're 21 

available. 22 

MR. HIGH:  I don't know if they are or not.  I've never 23 

seen them.  I didn't even know they existed until I just heard 24 

it. 25 
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Q BY MR. GIANNOPOULOS:  Are operator logs available? 1 

A I'd have to try to find them.  I'm not sure how long they 2 

keep them. 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Just for the period 4 

we're talking about. 5 

MR. GIANNOPOULOS:  I just want that day.  I just want the 6 

incident of Kevin Taddy. 7 

Q BY MR. GIANNOPOULOS:  So you look at the logs, the 8 

terminal operator logs.  Right? 9 

A Yes. 10 

Q And you look at the security guard logs.  Right? 11 

A Correct. 12 

Q And based on that, you have a discussion with Joe? 13 

A Joel. 14 

Q Joel Quinones? 15 

A Yes. 16 

Q Based on the information that were in both the security 17 

guard logs and the operator logs.  Right? 18 

A Correct. 19 

Q Okay.  And tell me about this discussion with Joel 20 

Quinones. 21 

A I went over and I told Joel that it had been reported to 22 

me that there was an incident, and that it got to the point it 23 

did, so I advised -- I asked him what he thought I should do, 24 

and -- 25 
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Q And did you tell him what the security guard logs said? 1 

A Yes. 2 

Q Did you tell him what the terminal operator logs said? 3 

A Yes. 4 

Q And so what did Joel tell you? 5 

A To -- needed to get ahold of their supervisors, that we 6 

weren't going to tolerate that.  They're not going to be able 7 

to do that. 8 

Q Okay.  And then you called who? 9 

A David Townsend. 10 

Q Okay.  And was Joel involved in that conversation or just 11 

you? 12 

A No.  Joel was there. 13 

Q With you. 14 

A Correct.  We were in his office. 15 

Q Okay.  And what did you say to David Townsend? 16 

A That there had been an issue with Kevin Taddy and we 17 

needed to take care of it and get it handled, because that 18 

kind of behavior couldn't be tolerated.  We didn't want 19 

anybody doing that. 20 

Q Okay.  And then did you also contact Mr. Curtright? 21 

A Yes. 22 

Q And was Joel present when that conversation took place? 23 

A Yes. 24 

Q And what did you tell Mr. Curtright? 25 
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A The same thing. 1 

Q Okay.  Did you tell either Mr. Curtright or Mr. Townsend 2 

what the security guard log said? 3 

A I told them we would give them copies. 4 

Q Okay.  And how about the terminal operator logs?  Did you 5 

tell them what those said? 6 

A Yes. 7 

Q And did you tell them you'd give them copies of those 8 

also? 9 

A Okay.  But you verbally told them what the logs said. 10 

Q Yes.  I just told them -- all it said was that there was 11 

an incident with Kevin Taddy. 12 

Q And -- 13 

A Because -- 14 

Q Well, let me ask you.  Who was the terminal operator on 15 

duty at the time? 16 

A I believe it was Leo Griego [phonetic]. 17 

Q Okay.  Now, you testified about a concern that you had 18 

with respect to physical altercation.  Right? 19 

A Yes. 20 

Q That you had this concern, but there was no physical 21 

altercation that day.  Correct? 22 

A Not that day. 23 

Q Okay.  And no one else expressed to you a concern that 24 

day that they thought that a physical altercation could take 25 
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place.  Right?  None of the witnesses to this incident told 1 

you that, did they? 2 

A The only ones that I spoke to were the guards, the 3 

security guard and Leo. 4 

Q Okay.  And they didn't say anything about their having a 5 

fear of a physical altercation, did they? 6 

A Not that I recall. 7 

Q Okay.  And other than what you just testified about your 8 

conversations with Mr. Curtright and Mr. Townsend, was there 9 

anything else, any other subsequent conversations you had with 10 

either of those two gentlemen about the Kevin Taddy incident? 11 

A Yes.  Like -- well, not other than I've said before that 12 

when Mr. Curtright called me back and just said that -- I 13 

believe what he told me was that he was going to lose a bonus, 14 

and it was going to be taken care of. 15 

Q Okay.  And to your knowledge, there were no other 16 

conversations that Mr. Joel Quinones had with those two 17 

individuals. 18 

A Not that I know of. 19 

Q Okay. 20 

MR. GIANNOPOULOS:  Could I have one second to talk to Ms. 21 

Alonzo? 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You may.  Off the 23 

record. 24 

(Discussion held off the record.) 25 
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  ADMINISTRATIVE LAW JUDGE McCARRICK:  We're back on the 1 

record. 2 

MR. GIANNOPOULOS:  That's all I have, Your Honor.  Thank 3 

you. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any redirect? 5 

MR. HIGH:  Well, I want to clarify about these logs.  Do 6 

we want to -- do you want to hold the witness, or what -- if 7 

so, I'm going to ask for an adjournment here, so we can find 8 

out if these things exist, because like I say, this is the 9 

first time I've even heard about them, so -- 10 

MR. GIANNOPOULOS:  I mean, I would like them produced, 11 

and I can always recall this witness in rebuttal if I need to, 12 

or we could just introduce -- I mean, all the witness said is 13 

he looked at the logs. 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  He looked at them.  15 

Yes.  So I don't -- I'm not sure how much more testimony -- 16 

MR. HIGH:  All right. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  -- would be really 18 

necessary, as long as they're -- I'm sure if that's what they 19 

are, there won't be any objection in terms of authenticity. 20 

MR. HIGH:  All right.  Then I have no further questions. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Very good.  22 

Sir, you're free to step down.  Thank you. 23 

(Whereupon, the witness was excused.) 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Let's go 25 
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off the record, Carol. 1 

(Discussion held off the record.) 2 

(Whereupon, at 3:54 p.m., the hearing in the above-3 

entitled matter was recessed, to reconvene at 9:00 a.m., 4 

Tuesday, August 14, 2012.) 5 
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 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN McCARRICK, Administrative 

Law Judge, at 421 Gold Avenue, Albuquerque, New Mexico, on 

Tuesday, August 14, 2012, at 9:07 a.m. 
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P R O C E E D I N G S 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  On the record. 2 

This is a resumed hearing in the matter of Western 3 

Refining Wholesale, Inc., et al., cases 28-CA-67703, et al.  4 

We have the same parties here present as yesterday. 5 

Once again, Mr. Ortega or another representative of the 6 

Charging Party is not with us.  Mr. Giannopoulos had indicated 7 

yesterday that Charging Party was all right with us proceeding 8 

without their presence. 9 

So we'll continue with testimony today.  Apparently 10 

you'll be calling Mr. Goode. 11 

MR. HIGH:  That's correct, Your Honor. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Mr. 13 

Goode, if you'll raise your right hand, sir. 14 

Whereupon, 15 

 KEVIN GOODE 16 

was called as a witness by and on behalf of the Respondents, 17 

and, after having been duly sworn, was examined and testified 18 

on his oath as follows: 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Please be seated.  I 20 

know you've done it before, sir, but please state your name 21 

for the record. 22 

THE WITNESS:  Kevin Goode. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And spell your last 24 

name. 25 
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THE WITNESS:  G-O-O-D-E. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Mr. 2 

High. 3 

MR. HIGH:  Thank you, Your Honor. 4 

 DIRECT EXAMINATION 5 

Q BY MR. HIGH:  Mr. Goode, you have testified in this 6 

proceeding before, have you not? 7 

A Yes, sir. 8 

Q I want to now ask you some questions on some issues 9 

covered both by the Acting General Counsel and some others 10 

that I have.  But let's get back up to speed.  Your current 11 

position is what? 12 

A Vice president of Western Refining Wholesale. 13 

Q And how long have you been in that position? 14 

A A little over five years. 15 

Q So you would have started in the position of vice 16 

president of Wholesale around 200- -- what? -- '8? 17 

A 2007. 18 

Q 2007?  Was that as a result of the merger between Giant 19 

and Western Refining? 20 

A Yes. 21 

Q Who were you employed with before the merger? 22 

A I was employed with Phoenix Fuel, a subsidiary of Giant 23 

Industries. 24 

Q And after the merger, you've continued on with the 25 
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surviving company? 1 

A Yes. 2 

Q I want to ask you to turn, if you would, in front of you 3 

to General Counsel Exhibit 34. 4 

A (Complying.)  Okay. 5 

Q All right.  As a vice president of Western Refining 6 

Wholesale, are you in a position to be familiar with the 7 

corporate structure -- 8 

A Somewhat familiar. 9 

Q -- of Western Refining? 10 

A Yes. 11 

Q All right.  And how is it you became familiar with the 12 

corporate structures? 13 

A As a result of my position, I know how Western Refining 14 

Wholesale fits into the corporation. 15 

Q Okay.  And you have been with Western Refining Wholesale 16 

since, I guess, it was created. 17 

A Yes, sir. 18 

Q And you are an officer of that company, are you not? 19 

A Yes, sir. 20 

Q And do you attend meetings, I assume, with other officers 21 

of Wholesale? 22 

A Yes, sir. 23 

Q And do you have any interaction with the other companies 24 

owned and operated by Western Refining, Inc.? 25 
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A Yes, I do, sir. 1 

Q Now, are you familiar with Giant Industries, Inc.? 2 

A Yes.  I know Giant Industries, the holding company. 3 

Q Okay.  Does Giant Industries, Inc., produce any products? 4 

A No. 5 

Q Does Giant Industries, Inc., have any employees? 6 

A No. 7 

Q Does Giant Industries, Inc., have any revenue? 8 

A No. 9 

Q Does it purchase any products? 10 

MR. GIANNOPOULOS:  And I would object, Your Honor, as to 11 

at least foundation.  I know he says he's knowledgeable, but I 12 

don't think he testified that he's an officer of Giant 13 

Industries, Inc., or otherwise a board member of it.  I mean, 14 

I'd like to know a little foundation on his familiarity on it. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right. 16 

Q BY MR. HIGH:  How is it you acquired this knowledge about 17 

Giant Industries, Inc., Mr. Goode? 18 

A I've received copies of the corporate entities.  I've 19 

seen the organization chart. 20 

Q And from that, have you become familiar with what Giant 21 

Industries, Inc., does or does not do? 22 

A I have a general idea of what it does.  Yes, sir. 23 

Q Okay. 24 

MR. HIGH:  Your Honor, I submit that's a good foundation. 25 



 2946 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Go 1 

ahead. 2 

Q BY MR. HIGH:  Does Giant Industries, Inc., purchase any 3 

supplies of any kind? 4 

A No. 5 

Q Does it sell any products? 6 

A No. 7 

Q Does it sell anything at all? 8 

A No. 9 

Q What does it do, if anything? 10 

A It doesn't do anything.  As far as I know, it's just a 11 

holding company that they had.  It's a remnant of the old 12 

structure of Giant Industries. 13 

Q Okay.  Now, are you familiar with -- 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Hang on just a 15 

second.  Do you know who the board of directors are with Giant 16 

Industries, Inc.? 17 

MR. HIGH:  It's in General Counsel Exhibits 79 and 80. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Is it? 19 

MR. GIANNOPOULOS:  I believe it is, Your Honor.  I'd have 20 

to look to -- 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  How about the 22 

officers of the company?  Is that also in the record? 23 

MR. HIGH:  Yes, sir.  General Counsel Exhibits 79 and 80. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Go ahead. 25 
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Q BY MR. HIGH:  Now, are you likewise familiar, Mr. Goode, 1 

with the corporate structure of Western Refining Southwest, 2 

Inc.? 3 

A Yes. 4 

Q Now, in General Counsel Exhibit 34, this is your drawing, 5 

is it not? 6 

A Yes. 7 

Q All right.  And you show -- I'm not sure I can read your 8 

handwriting very good, but -- 9 

A I have trouble reading my handwriting. 10 

Q Well, why don't we just go ahead and read it, just so 11 

we'll know.  At the top, you've got WNR.  Who is that? 12 

A Western Refining Southwest.  It's WNRSW, Western Refining 13 

Southwest. 14 

Q Well, at the very top of General Counsel -- 15 

A At the very top is Western Refining.  WNR is the parent 16 

company. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  That's Western 18 

Refining, Inc.? 19 

THE WITNESS:  Yes. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 21 

Q BY MR. HIGH:  And is that a private or publicly-held 22 

company 23 

A That's a publicly-held company. 24 

Q Okay.  And then you've got, on the next line down, that 25 
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looks like Giant Industries. 1 

A Giant Industries, yes. 2 

Q And that's the entity we just talked about. 3 

A Yes, sir. 4 

Q All right.  And underneath that, you've got -- what? -- 5 

WNRSW.  What does that stand for? 6 

A Western Refining Southwest. 7 

Q Okay.  And underneath it, you've got what? 8 

A What I was trying to show was Yorktown, which is -- was a 9 

company owned by Western Refining Southwest; WRW, Western 10 

Refining Wholesale -- 11 

Q Okay. 12 

A -- and other entities that make that up.  I couldn't 13 

remember them. 14 

Q All right.  There's other companies that are also owned 15 

by Western Refining Southwest, Inc.? 16 

A Yes, sir. 17 

Q Okay.  And that would include Western Refining Wholesale, 18 

Inc.? 19 

A Yes. 20 

Q Now, what does Western Refining Southwest, Inc. do? 21 

A Western Refining Southwest is responsible for the 22 

marketing and sale of the products manufactured at our 23 

refineries. 24 

Q All right.  And let's be a little bit more specific.  25 
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What facilities does Western Refining Southwest, Inc., have? 1 

A Western Refining Southwest, Inc., has the Gallup Refinery 2 

and the retail organization and the wholesale organization.  3 

They also have the responsibility of selling the product, 4 

manufactured by the El Paso Refinery. 5 

Q Okay.  So it's, in essence, a marketing -- 6 

A The marketing arm.  Yes, sir. 7 

Q Okay. 8 

  ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm sorry.  So just 9 

so I understand, where do the refineries fit in this 10 

organization, Gallup and Bloomfield and El Paso, the ones 11 

we've talked about here? 12 

THE WITNESS:  Gallup and -- so you'll understand, Gallup, 13 

Bloomfield, and Yorktown were the refineries that were owned 14 

by Giant Industries, and that would be in the left branch of 15 

the organization chart.  That's what I was trying to show. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So Yorktown -- 17 

THE WITNESS:  Yorktown was a refinery. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  -- is a refinery.  19 

But, I guess, would Gallup also fit as a separate entity? 20 

THE WITNESS:  Yes.  It would have been on the other 21 

branch, and I was trying to do this from memory -- 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I see. 23 

THE WITNESS:  -- at the time.  And then the El Paso 24 

Refinery was the heritage refinery from Western Refining, and 25 
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that would be on the right, you know, if you're looking at the 1 

scribbles that I made, on the right-hand branch. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  So Gallup and 3 

Bloomfield, for our purposes, huh? 4 

THE WITNESS:  Right. 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Fit under Western 6 

Refining Southwest, Inc. 7 

THE WITNESS:  Yes, sir. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 9 

Q BY MR. HIGH:  And the refinery in El Paso, does it fit 10 

under Western Refining Southwest, Inc.? 11 

A No, it doesn't. 12 

Q Does it have any relationship to Western Refining 13 

Southwest, Inc.? 14 

A It sells the product to us. 15 

Q Okay. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So where does El 17 

Paso fit? 18 

THE WITNESS:  Well, El Paso -- 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  As a refinery. 20 

THE WITNESS:  As a refinery, it's a separate company.  21 

It's on -- if you're looking at this chart that I was trying 22 

to draw, it would be on the right-hand side of it, one of 23 

those down branches. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Directly under 25 
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Western Refining, Inc.? 1 

THE WITNESS:  Western Refining, WNR, and then you'd come 2 

down, and there's a -- I think it's WNRLP is the company that 3 

owns the refinery in El Paso. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  I've got 5 

that.  Okay. 6 

Q BY MR. HIGH:  But the fuel that is produced by the 7 

refinery in El Paso is marketed by Western Refining Southwest, 8 

Inc.? 9 

A Yes, sir. 10 

Q Okay.  And you mentioned the retail stores.  That's also 11 

part of Southwest, Inc.? 12 

A Yes, sir. 13 

Q And you heard Mr. Sprouse testify yesterday, did you not? 14 

A Yes. 15 

Q Is that the retail organization that you understand is 16 

part of Western Refining Southwest, Inc.? 17 

A Yes, sir. 18 

Q Now, do you have any authority at all over Southwest, 19 

Inc.? 20 

A No, sir. 21 

Q Are you an officer or anything else in Southwest, Inc.? 22 

A No. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And, again, have we 24 

got -- in the exhibits that have been received so far, do we 25 
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have information on officers and directors of Western 1 

Refining, Inc.? 2 

MR. GIANNOPOULOS:  No. 3 

MR. HIGH:  I believe that's -- let me just double-check. 4 

 I believe we do. 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  But I'm talking 6 

about exhibits that have been received. 7 

MR. GIANNOPOULOS:  No. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Not from General 9 

Counsel. 10 

MS. ALONZO:  No. 11 

MR. HIGH:  No.  General Counsel Exhibit 79 are the 12 

officers of Giant Industries, Inc. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes. 14 

MR. HIGH:  And General Counsel Exhibit 80 shows the 15 

directors and officers of Wholesale, Inc. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Wholesale, huh? 17 

MR. HIGH:  Right.  There's not one here for Southwest, 18 

Inc. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 20 

Q BY MR. HIGH:  Mr. Goode, do you know offhand who the 21 

officers and directors are of Southwest, Inc.? 22 

A No.  I couldn't off the top of my head. 23 

Q All right.  Do you know whether or not they're the same 24 

or different from those of Wholesale, Inc.? 25 
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MR. GIANNOPOULOS:  Objection, Your Honor.  He just 1 

answered he doesn't know off the top of his head. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained. 3 

Q BY MR. HIGH:  Do you know who the -- well, let me 4 

withdraw that.  Now, in the operation of Wholesale, are you 5 

the top management person for Wholesale, Inc.? 6 

A Yes, sir. 7 

Q Okay.  And to whom do you report? 8 

A I report to Scott Stevens. 9 

Q And what is his position? 10 

A Scott Stevens is the senior vice president of Southwest 11 

Marketing. 12 

Q And describe for us, if you will, what is the business of 13 

Wholesale, Inc.? 14 

A Wholesale's responsibility is to sell the products that 15 

are manufactured by our refiners into the various segments, 16 

big box stores, retail.  We supply -- sell to our retail 17 

organization, industrial customers, mines, railroads, 18 

airlines, that sort of customer. 19 

Q Does Wholesale, Inc., have its own accounting? 20 

A Yes. 21 

Q Tell us how the accounting is set up. 22 

A Our accounting is we will purchase product from 23 

Southwest, Western Refining Southwest, the light products.  We 24 

will then sell it to various customers, be it wholesale or 25 
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Phillips Dodge or FMM Mining, and we are responsible for the 1 

profitability of what we sell.  We purchase at a price.  We 2 

sell it, and the difference is our margin. 3 

Q All right.  Does Wholesale, Inc., have a budget? 4 

A Yes. 5 

Q Is the budget separate from any other company? 6 

A Yes, sir. 7 

Q Do you have a profit-and-loss statement? 8 

A Yes, sir. 9 

Q Are you held accountable for the profit and loss? 10 

A Yes, sir. 11 

Q Now, in terms of the products that Wholesale sells, what 12 

type products are we talking about? 13 

A Wholesale, we sell the motor fuels.  That would be 14 

diesel, on-road diesel, gasoline.  We sell jet fuel.  We also 15 

sell lubricants, which we represent different majors.  We 16 

purchase from them and sell the lubricants, and we sell 17 

services, sometimes transportation services and/or repair 18 

services on mechanical equipment at our customer locations. 19 

Q All right.  And let's talk about to whom these products 20 

are sold.  Who do you sell them to? 21 

A One of our large customers, our retail organization.  We 22 

also sell, as I've mentioned, into the mining segment.  We 23 

sell to FMM Mine, ASARCO Mine.  When I talk about big box 24 

stores, I'm talking about Kroger's, Costco, Safeways, Sam's 25 
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Clubs.  We also have probably 8,000 different accounts that 1 

sell into small to medium-sized fleets, construction 2 

companies.  There's a lot of customers over a seven-state 3 

area. 4 

Q So you have customers that you sell to other than the 5 

retail stores that Mr. Sprouse told us about yesterday. 6 

A Yes, sir. 7 

Q What percent would you estimate of Wholesale's business 8 

is just to the retail stores that Mr. Sprouse talked about 9 

yesterday? 10 

A They might represent 30 percent, 28 to 30 percent of our 11 

total business. 12 

Q So would the rest of it, roughly 70 percent or so, be to 13 

non-Western-Refining-owned entities? 14 

A Yes, sir. 15 

Q Now, as vice president of Wholesale, do you get out in 16 

the field very often, Mr. Goode? 17 

A Several times a month.  Yes. 18 

Q All right.  And what do you do there? 19 

A We want to, first, stay in touch with the customer base, 20 

also want to talk to the employees, see what they're seeing in 21 

the marketplace, just get a sense for what's happening, how 22 

they view the company, what they see their opportunities are, 23 

that kind of stuff. 24 

Q And in the course of doing that, do you regularly talk 25 
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with the drivers? 1 

A Yes.  I'll talk with drivers on and off. 2 

Q All right.  And how is it -- in what way do you 3 

communicate with the drivers? 4 

A Oh, there's -- I send memos.  We have town hall meetings. 5 

 If I'm -- like I said, if I'm out in the field, I happen to 6 

see a driver at a delivery location, you know, on a weekend, 7 

if I'm at a Costco, I'll walk over and see how things are 8 

going, that kind of stuff. 9 

Q And how long have you been conducting these town hall 10 

meetings? 11 

A I started them pretty much as soon as I took over as vice 12 

president back in 2007, 2008. 13 

Q And what is a town hall meeting? 14 

A I try to get out and talk to the employees at all 15 

locations.  I'd like to do it about three times a year, but 16 

it's difficult to get to all locations.  And I try to do it 17 

after a quarterly report, so I can share with them some of the 18 

financial results the company has, let them know what we're 19 

doing, what our growth plans are, or now we're talking growth, 20 

or just how we're doing with market pressures. 21 

Q And who normally attends these town hall meetings? 22 

A Typically it's everybody that's at the locations, the 23 

drivers, the salespeople, you know, the customer service 24 

folks, the accounting people, who's ever at the site. 25 
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Q All right.  And does anyone accompany you? 1 

A A lot of times Pam Scott will be with me or the local 2 

managers will be at the site, and so they could answer 3 

questions that I might not have the specifics on. 4 

Q And these town hall meetings, are they limited to any 5 

certain terminals?  Which terminals do you hold -- 6 

A I hold them in all the terminals from El Paso to 7 

Bloomington, California.  I even hold town hall meetings in 8 

Tempe in the office there. 9 

Q And how many terminals do you currently have? 10 

A Right now, there are eight, eight or nine of them. 11 

Q And at these town hall meetings, tell me what takes place 12 

in terms of what do you do? 13 

MR. GIANNOPOULOS:  Objection now.  Relevance, Your Honor, 14 

and I think it's vague and ambiguous.  He's talking about 15 

multiple town hall meetings across various states.  Now he 16 

wants to know, what does he do at all of them?  When?  Where? 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  I'm not sure 18 

what the purpose of this is, Mr. High. 19 

MR. HIGH:  Your Honor, it's alleged in the complaint that 20 

we did some things that were wrong at the July 2011 town hall 21 

meeting, that we promised a wage increase.  I want to show 22 

that what we did at the July 2011 town hall meeting is exactly 23 

the same thing we've done since 2007 when Mr. Goode took over. 24 

MR. GIANNOPOULOS:  I'm going to object.  Lack of 25 
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foundation and vague.  He needs to get to specific dates, 1 

specific meetings.  If he's going to ask Mr. Goode about 2 

statements he's made at other town hall meetings, let's talk 3 

about one specific meeting and move to the next specific 4 

meeting, not just generalizations. 5 

MR. HIGH:  I have a right, Your Honor, to show that what 6 

we did in July 2011 was exactly the same thing we've always 7 

done, and that, I tell you, is a defense.  If counsel wants to 8 

cross-examine on some specifics, he's free to do so. 9 

MR. GIANNOPOULOS:  He has a right to do so with 10 

admissible evidence, Your Honor. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, I think, 12 

again, if there's going to be testimony about what was said, 13 

if you're trying to show a pattern of practice, then we need 14 

to know what that practice was and we need to be more specific 15 

about this as to individual meetings. 16 

MR. HIGH:  All right. 17 

Q BY MR. HIGH:  Let me show you, Mr. Goode -- 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And I don't know, 19 

Mr. High, if you're planning to cover the entire period from 20 

2007 or '8 up through the relevant time here or not, if you're 21 

just focusing on a particular point in time. 22 

MR. HIGH:  Your Honor, I intend to cover from 2007 23 

forward. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Then we need 25 
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to be specific. 1 

MR. GIANNOPOULOS:  And, Your Honor, if Mr. High is 2 

planning to show him PowerPoints that were shown at prior 3 

meetings and then ask Mr. Goode if he's made these statements, 4 

I'm going to object.  That's improper.  If he's going to ask 5 

Mr. Goode statements that he made specifically at these 6 

meetings, he has to first exhaust his recollection if he can't 7 

remember. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, he can 9 

certainly offer them, offer the documents, show them to Mr. 10 

Goode to identify and authenticate, and then if he wants to 11 

ask specific questions, then we can simply put the exhibits 12 

upside down. 13 

MR. HIGH:  Counsel's trying to object before I even do 14 

anything. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  I don't know 16 

what's going on here, so let's go one step at a time. 17 

(Document marked as R-15.) 18 

Q BY MR. HIGH:  Mr. Goode, can you -- if you would, please, 19 

sir, look at what I've marked for identification as 20 

Respondents' Exhibit 15 and tell me if you can identify that 21 

document, please sir. 22 

A The top page is just the announcement that was put out 23 

for July 19 town hall meeting that was held at five o'clock.  24 

It was going to be in the North Office training room. 25 
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Q Did you conduct the town hall meeting that's referred to 1 

in Respondents' Exhibit 15? 2 

A Yes.  This was a town hall we had in Gallup. 3 

Q Was this document used at that town hall meeting? 4 

A This was the document that was posted before I got there 5 

for the town hall meeting. 6 

Q At these town hall meetings, do you ask the drivers to 7 

submit any questions to you? 8 

A The format of the meeting is we announce it.  We have a 9 

suggestion box that they can put suggestions -- questions in, 10 

and then I -- I'll have a PowerPoint presentation that I'll go 11 

through.  It usually takes 20 minutes or so, and then they 12 

open it up to questions from the floor.  Some people don't 13 

like to ask questions from the floor, and then I'll be handed 14 

whatever questions were in the question box. 15 

Q Is Respondents' Exhibit 15 questions that were given to 16 

you at the town hall meeting referenced? 17 

A Yes.  They appear to be the things that we got, the 18 

questions I got at the Gallup meeting on July 20 of last year. 19 

MR. HIGH:  Okay.  Your Honor, we would offer Respondents' 20 

Exhibit 15. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 22 

MR. GIANNOPOULOS:  I would like to voir dire. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 24 

VOIR DIRE 25 
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Q BY MR. GIANNOPOULOS:  When was this meeting?  Don't go 1 

through your documents.  When was the meeting, to the best of 2 

your knowledge? 3 

A Best of my knowledge, July 20 of 2011. 4 

Q 2011, but the front page doesn't say 2011, does it? 5 

A No, it doesn't. 6 

Q So how do you know today that this was on -- in 2011? 7 

A How do I know today? 8 

Q Yes. 9 

A I just opened the thing, Mr. Giannopoulos, and I saw the 10 

date.  That's my handwriting that says, 7/20/11. 11 

Q On page 2? 12 

A On page -- 13 

Q So you used that to -- looking through this document 14 

refreshed your recollection as to when the -- the year of this 15 

meeting.  Correct? 16 

A Yes. 17 

MR. GIANNOPOULOS:  I'm going to once again make that same 18 

objection, Your Honor, if we're going to continue on the lines 19 

of these type of documents, but I'm not done with voir dire. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 21 

Q BY MR. GIANNOPOULOS:  Now, you said July 20 was the 22 

meeting.  Correct? 23 

A Uh-huh. 24 

Q Now, the front page says July 19. 25 
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A Right. 1 

Q Do you remember today if it was on the 19th or on the 2 

20th? 3 

A I would say the meeting was on the 19th.  I wrote my note 4 

on the 20th.  That's my handwriting on the second page. 5 

Q So the second page of page 2 that says, What is good for 6 

the goose, you wrote, Gallup, 7/20/11? 7 

A Uh-huh.  Yes.  Gallup, 7/20/11.  Yes.  That's the date. 8 

Q So is that the date of this top handwriting of yours?  9 

You just wrote that? 10 

A Yes.  That's -- 11 

Q And page 2, is that your handwriting on page 2?  Do you 12 

know whose handwriting that is? 13 

A Which handwriting are you talking about? 14 

Q The page -- under where it says, Gallup, 7/20/11. 15 

A What's good for the goose is good for the gander. 16 

Q Yes.  Do you know whose that is? 17 

A No.  It's an anonymous question that came out of the 18 

question box. 19 

Q And do you know whose handwriting page 3 is? 20 

A No, sir.  They're all anonymous. 21 

Q How about -- the same holds true, I guess, for all of 22 

these? 23 

A Yes. 24 

Q And how about on the front page?  Do you know whose 25 
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handwriting that is? 1 

A Five days on, three days off. 2 

Q Yes. 3 

A No, sir.  That was also in the -- I'm assuming that was 4 

also in the question box, because sometimes employees will 5 

just take the notes, write something on it and put it in the 6 

question box. 7 

Q Well, so this notice came from the question box.  Is that 8 

what you're saying? 9 

A The fact that it has, Five days on, three days off, I'm 10 

assuming that's -- that was also a question that was put into 11 

the question box.  I get those things all the time. 12 

Q So I'm just asking where it -- the notice, this document 13 

was purported to be the notice that was posted, the front 14 

page. 15 

A I said it was a copy of the notice.  That's what I said, 16 

sir.  I didn't say this was the notice. 17 

MR. GIANNOPOULOS:  I'm going to object, Your Honor, first 18 

of all, as to relevance.  Second of all, it appears that this 19 

is all things from the suggestion box.  Matters were taken 20 

from the suggestion box, so I really don't know what the 21 

relevance is, and you have my objections. 22 

MR. HIGH:  The relevance, Your Honor -- 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And you're offering 24 

it for what purpose? 25 
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MR. HIGH:  The relevance, Your Honor, is there's an 1 

allegation in the complaint that Tony Smith went out and 2 

talked with drivers about the safety program, and that's 3 

alleged to be interrogating employees.  I have a right to show 4 

that we have a longstanding practice of going out and talking 5 

with drivers, asking them questions, what's on their mind, and 6 

consulting with them about certain things, and this is an 7 

example of that. 8 

If counsel wants to withdraw that allegation in the 9 

complaint, fine, but otherwise, I'm entitled to show the 10 

company's practice of regularly asking drivers, What do you 11 

think we ought to do; what do you think we ought to do 12 

differently. 13 

MR. GIANNOPOULOS:  And for my purpose, Your Honor, the 14 

allegation involving Mr. Smith has nothing to do with the town 15 

hall meeting.  Tony Smith's statements were not made at a town 16 

hall meeting.  I don't see the relevance. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I understand.  I 18 

think this is something that the parties can argue the 19 

relevance of this in briefs.  Whether there's a distinction 20 

between the meeting involving Mr. Smith that's alleged in the 21 

complaint and this, the parties can argue in the briefs as to 22 

relevance, whether it's something that should be considered by 23 

me and what weight it should be given. 24 

But I think Respondent is entitled to make the argument 25 
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that there is -- this is similar in nature to the Smith 1 

situation.  Whether it is or not is something for me to 2 

determine.  But I think Respondent's entitled to make the 3 

argument.  I'll allow Respondents' 15 in.  The five days on, 4 

three days off, won't be part of the exhibit, since the 5 

witness can't identify where that came from.  15 is received. 6 

(Document marked R-15 received in evidence.) 7 

MR. GIANNOPOULOS:  And, Your Honor, I'm going to renew my 8 

objection again.  With respect to future meetings, if we're 9 

going to ask if meetings were held on certain dates, I believe 10 

it is improper -- 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I -- 12 

MR. GIANNOPOULOS:  -- to first use these PowerPoints to, 13 

in essence -- 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And I don't think 15 

that's what happened in this case, Mr. Giannopoulos.  The 16 

witness is certainly entitled -- well, Respondent's entitled 17 

to offer documents.  The witness, in order to identify them, 18 

has to flip through them.  If incidentally he happens to see a 19 

date that refreshes his recollection in the course of 20 

identifying a document, I don't think that violates exhausting 21 

a witness' independent recollection.  I think this was 22 

incidental.  I don't find it was a violation. 23 

I think we should be mindful of your argument, and to 24 

that extent, if questions -- extensive questions are going to 25 
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be asked about an exhibit, I'll ask they be turned over until 1 

the witness' recollection is exhausted.  In this case, I think 2 

it was simply incidental.  Go ahead. 3 

(Document marked as R-16.) 4 

 DIRECT EXAMINATION (Resumed) 5 

Q BY MR. HIGH:  Mr. Goode, look at what I've marked for 6 

identification as Respondents' Exhibit 16.  Can you identify 7 

that document for me, please, sir? 8 

A It's similar, a copy of an announcement for a town hall 9 

meeting, that this one is dated, it says, March 9 of 2011 at 10 

one o'clock.  It would be in the San Juan Regional Office in 11 

Bloomfield, New Mexico. 12 

Q Did you personally attend this town hall meeting? 13 

A Yes, sir. 14 

Q Did you conduct it in the same manner you described 15 

earlier? 16 

A Yes, sir. 17 

MR. HIGH:  We would offer Respondents' Exhibit 16, Your 18 

Honor. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 20 

MR. GIANNOPOULOS:  Voir dire, Your Honor. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 22 

VOIR DIRE 23 

Q BY MR. GIANNOPOULOS:  Mr. Goode, did you post this notice 24 

up at San Juan? 25 



 2967 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

A Personally, no, sir. 1 

Q Did you personally post it? 2 

A No, sir. 3 

Q Did you get this -- where did you get this document from? 4 

 Did you get this document and provide it to Mr. High? 5 

A Did I -- no.  That was probably provided during -- when 6 

you asked for documents.  I think Pam Hall probably -- Pam 7 

Scott provided it. 8 

Q So you have no idea where this document came from, do 9 

you? 10 

A No, sir. 11 

MR. GIANNOPOULOS:  Your Honor, I -- 12 

THE WITNESS:  I can only read it and see what we put up. 13 

MR. GIANNOPOULOS:  I'm going to object, Your Honor. 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  On what basis? 15 

MR. GIANNOPOULOS:  I don't see -- it's not a business 16 

record.  It's hearsay.  What is it?  He didn't post it up 17 

personally.  He didn't get it from the company's business 18 

records.  All he said is he attended a meeting there. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Did you observe that 20 

at the -- when you went to Bloomfield? 21 

THE WITNESS:  I've seen -- yes.  This sign was taped up 22 

on a bulletin board when I was in -- well, this was in the San 23 

Juan office. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And you saw it. 25 
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THE WITNESS:  Yes, sir. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Objection's 2 

overruled.  Any further objections with respect to the 3 

document? 4 

MR. GIANNOPOULOS:  No, Your Honor. 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  16 is received. 6 

(Document marked R-16 received in evidence.) 7 

MR. GIANNOPOULOS:  And, Your Honor, I have -- I'd like to 8 

have at least a standing objection on relevance with respect 9 

to all of these town hall meetings and the exhibits.  I know I 10 

didn't specifically object on 16 -- 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  On relevance 12 

grounds?  Yes.  All right. 13 

MR. GIANNOPOULOS:  I do have -- I'd like to have a 14 

standing relevance objection. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  And my 16 

ruling would be the same as I've already given. 17 

MR. GIANNOPOULOS:  I understand. 18 

(Document marked as R-17.) 19 

 DIRECT EXAMINATION   (Resumed) 20 

Q BY MR. HIGH:  Look at what I've marked for identification 21 

as Respondents' Exhibit 17.  Can you identify that document 22 

for me, please? 23 

A It's an email that I had sent to Chris Proctor and Pam 24 

Scott with the final slide deck for town hall meetings for 25 
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June 2010. 1 

Q And did you personally attend the town hall meeting 2 

referenced in Respondents' Exhibit 17? 3 

A Yes. 4 

Q And are the pages attached to that what you used at the 5 

town hall meeting? 6 

A Yes.  I believe this is -- these are the slide deck that 7 

was used during this town hall presentation that I used at the 8 

various locations. 9 

MR. HIGH:  All right.  We'd offer Respondents' Exhibit 10 

17, Your Honor. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Oh, I see.  This -- 12 

MR. GIANNOPOULOS:  I'd like to voir dire the witness, 13 

Your Honor. 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 15 

VOIR DIRE 16 

Q BY MR. GIANNOPOULOS:  Mr. Goode, this is the -- did you 17 

create these slides? 18 

A Did I create these slides? 19 

Q Yes. 20 

A No.  I reviewed them. 21 

Q Okay.  Who created them? 22 

A I have an accounting department and HR department, and 23 

they'll put the slides together for me. 24 

Q Okay.  And you reviewed them and then sent them to Mr. 25 
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Proctor and Ms. Scott? 1 

A Yes.  So they're aware of what I'm going to cover when I 2 

go out there. 3 

Q Okay.  At that meeting, at that town hall meeting that 4 

was in June -- 5 

A It's not a single meeting. 6 

Q I'm sorry. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  These were held in 8 

different locations? 9 

THE WITNESS:  Yes.  This is the slide deck that I used at 10 

all nine locations. 11 

Q BY MR. GIANNOPOULOS:  For June 2010? 12 

A Yes.  June 2010. 13 

Q Did you run the slide show at every single one of those 14 

meetings? 15 

A Yes, sir. 16 

Q Did anyone else speak at those meetings? 17 

A On this one, it does not appear to.  No.  I do it, and 18 

open it up for questions. 19 

Q I mean, as you sit here today, do you independently 20 

remember all nine of those meetings in June 2010? 21 

A I can't remember exactly what was said at them.  No. 22 

Q Okay.  And do you independent remember at all nine of 23 

those meetings in June 2010, if anybody -- any other 24 

management official was present? 25 
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A I can -- depending on which location I was at, I would 1 

know who was there. 2 

Q Okay. 3 

A I go in and the local managers are there. 4 

MR. GIANNOPOULOS:  Okay.  So I'm going to object on 5 

relevance, Your Honor, and other than this being a slide show 6 

that Mr. Goode emailed to Pam Scott and Chris Proctor, if it's 7 

being offered for anything other than that, I'm going to 8 

object as to, you know, foundation.  You know, we're talking 9 

about multiple meetings.  You know, he said there were nine of 10 

them, so like I said, other than this was the slide deck that 11 

he was planning to use at these meetings, I'm going to object. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  I think 13 

all these documents show is the topics that were covered, not 14 

specifically what may have been said, and to the extent it 15 

shows topics covered, I'll permit it. 16 

MR. HIGH:  I'm not getting into the specifics of any of 17 

these meetings, Your Honor.  I'm just trying to show that what 18 

we did in July 2011, which I'll come back to in a few minutes, 19 

is no different than what we've been doing since 2007.  That's 20 

all.  I'm not going to cover the contents of some meeting in 21 

prior years.  I agree that's not relevant. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, it's very 23 

general, and the amount -- I think, again, this -- I've 24 

already ruled on relevance in a sense.  I think what I 25 
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indicated was it may also go to weight, and this certainly -- 1 

all the document shows is topics that may have been covered by 2 

Mr. Goode in these various meetings.  To that extent, I'll 3 

permit it for that purpose.  So 17 is received. 4 

(Document marked R-17 received in evidence.) 5 

 DIRECT EXAMINATION   (Resumed) 6 

Q BY MR. HIGH:  Mr. Goode, look at what I've marked as 7 

Respondents' Exhibit Number 18. 8 

(Document marked as R-18.) 9 

Q BY MR. HIGH:  Can you identify that document for me, 10 

please? 11 

A It's a slide deck that I used during town hall meetings 12 

in the beginning of 2009. 13 

Q Did you personally attend the town hall meeting that's 14 

referenced in Respondents' Exhibit Number 18? 15 

A Yes.  That's what I did. 16 

Q And are the pages attached there those that you used 17 

during that town hall meeting? 18 

A They appear to be.  Yes. 19 

MR. HIGH:  We'd offer Respondents' Exhibit 18, Your 20 

Honor. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Now, is -- do you 22 

want to voir dire? 23 

MR. GIANNOPOULOS:  Yes. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 25 
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VOIR DIRE 1 

Q BY MR. GIANNOPOULOS:  Mr. Goode, did you attend -- did 2 

you create this PowerPoint, these slides? 3 

A No. 4 

Q Did you -- were you the individual that ran the slide 5 

show at this meeting? 6 

A Yes. 7 

Q Was it one meeting or multiple meetings? 8 

A It was meeting -- there's usually two meetings at each 9 

location to try to get the morning shift and the day shift. 10 

Q So when Mr. High asked you if you attended this meeting, 11 

singular, there was really multiple meetings at multiple 12 

locations. 13 

A Correct. 14 

Q Okay.  And you attended every single one of these 15 

meetings at every single one of these multiple locations? 16 

A Yes, sir. 17 

Q And you ran the slide show at every single one of these 18 

meetings -- 19 

A Yes, sir. 20 

Q -- at every location. 21 

A Yes, sir. 22 

Q Okay.  And as you sit here today, do you independently 23 

remember in February of 2009 if you showed every single one of 24 

these slides at every single one of these meetings? 25 
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A Absolutely. 1 

Q And where did you get this from today?  Where did this 2 

come from, this slide deck? 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  The exhibit? 4 

Q BY MR. GIANNOPOULOS:  The exhibit.  Did you provide it to 5 

Mr. High? 6 

A It was part of the information that we provided.  Pam 7 

Scott -- 8 

Q My question is -- 9 

A Personally, no, sir. 10 

Q Do you know who provided this to Mr. High? 11 

A I would think it was Pam Scott.  She keeps copies of all 12 

the town hall meetings. 13 

Q But that's just speculation. 14 

A Let me rephrase.  She keeps copies of all the town hall 15 

meetings. 16 

Q Okay.  But you didn't witness Ms. Scott hand them to Mr. 17 

High. 18 

A No, I didn't. 19 

Q Okay. 20 

MR. GIANNOPOULOS:  I'm going to have the same multiple 21 

objections, Your Honor, that I had earlier. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I understand, and my 23 

ruling will be the same.  My question is:  How many sites did 24 

you go to, to present these slides?  On page 4, there's a list 25 
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of wholesale locations from Bloomington, California, to El 1 

Paso, Texas. 2 

THE WITNESS:  Uh-huh. 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Did you go to all of 4 

those locations? 5 

THE WITNESS:  The only sites I did not go to were the 6 

Montezuma Creek, Dove Creek, and Pagosa Springs, because, one, 7 

in February getting to Montezuma Creek is pretty hard, so I 8 

didn't get there.  And the other two small ones only had two 9 

employees in each, and we try to get them to come down to 10 

Bloomfield. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  My ruling is 12 

the same.  I'll receive Respondents' 18. 13 

(Document marked R-18 received in evidence.) 14 

MR. GIANNOPOULOS:  Your Honor, at some point before 15 

Respondent rests its case, do you think we could get an 16 

exhibit list from 1 to the end?  We've been jumping around 17 

with Respondents' exhibits, and it's hard for me to -- 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You can have a copy 19 

of mine, if you'd like. 20 

MR. GIANNOPOULOS:  Okay. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I've been keeping a 22 

pretty -- 23 

MR. GIANNOPOULOS:  Okay.  I've been keeping one, too, but 24 

I just want to make sure that I don't miss something, you 25 
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know, at the end. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  Believe me, 2 

I'm keeping track, and right now, there is no 13 for 3 

Respondent. 4 

MR. HIGH:  That's correct. 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 6 

MR. HIGH:  And there will not be a 13. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Just an 8 

unlucky number? 9 

MR. HIGH:  The problem is when you premark exhibits then 10 

wind up not using them, this is what happens. 11 

(Document marked as R-19.) 12 

 DIRECT EXAMINATION   (Resumed) 13 

Q BY MR. HIGH:  Would you look at what I've marked for 14 

identification, Mr. Goode, as Respondents' Exhibit Number 19, 15 

and tell me if you can identify that, please. 16 

A Yes, sir.  It's the sample copy of the town hall meeting 17 

notice that was posted at El Paso for the April 2009. 18 

Q Did you personally attend this town hall meeting? 19 

A Yes, sir. 20 

Q And did you conduct it in the same way you did the 21 

others? 22 

A Yes, sir. 23 

MR. HIGH:  We'd offer Respondents' Exhibit 19, Your 24 

Honor. 25 



 2977 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 1 

MR. GIANNOPOULOS:  I'm going to ask the same questions, 2 

Your Honor. 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 4 

VOIR DIRE 5 

Q BY MR. GIANNOPOULOS:  Mr. Goode, did you create this 6 

notice yourself? 7 

A No. 8 

Q And did you provide it to Mr. High personally? 9 

A No. 10 

Q Okay. 11 

MR. GIANNOPOULOS:  Same objections, Your Honor. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And again I'll ask 13 

the same question.  Did you observe the document when you were 14 

in El Paso? 15 

THE WITNESS:  It's -- they're posted on the bulletin 16 

board when I get to all the sites, and I'll make sure the 17 

signs are up, so that I knew that people knew I was coming. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And in this case, do 19 

you recall seeing the notice? 20 

THE WITNESS:  To the best of my recollection, it was 21 

there. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  The 23 

objection's overruled and for the same reasons I've given in 24 

the other exhibits, I'll receive 19. 25 
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(Document marked R-19 received in evidence.) 1 

 DIRECT EXAMINATION   (Resumed) 2 

Q BY MR. HIGH:  Mr. Goode, do you have a staff?  Do you 3 

have people that work for you? 4 

A Yes. 5 

Q And what kind of people do you have working for you? 6 

A I have a controller.  I have a marketing manager.  I have 7 

sales managers.  I have a transportation manager. 8 

Q Do you have a secretary? 9 

A I don't have an admin assistant any longer. 10 

Q Okay.  Do you have people that prepare documents for you? 11 

A Yes. 12 

Q And if you ask for documents, do you have people that go 13 

get them for you? 14 

A Yes, sir. 15 

Q Do you have a staff who prepares PowerPoint presentations 16 

for you? 17 

A They prepare them.  I review them.  Yes. 18 

Q And do -- when you do these meetings, do you retain the 19 

documents you used in these meetings? 20 

A Excuse me? 21 

Q The PowerPoint presentations on these town hall meetings, 22 

do you regularly keep those? 23 

A Yes, I do. 24 

Q Who keeps those? 25 
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A Pam Scott will keep a hard copy of them and also an 1 

electronic copy. 2 

Q And Pam Scott keeps them in which department? 3 

A She's in the HR department. 4 

Q And those are documents that are created for -- 5 

MR. GIANNOPOULOS:  Objection for lack of knowledge, Your 6 

Honor, as to what Pam Scott does and keeps.  There's no 7 

foundation for that. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Does Pam Scott work 9 

in Wholesale? 10 

THE WITNESS:  Yes.  She's my HR manager -- she's the HR 11 

manager for Wholesale.  She's a direct report to me. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled. 13 

Q BY MR. HIGH:  And did you direct Pam Scott to retain 14 

these documents used in the town hall meetings? 15 

A Yes, sir. 16 

Q And how long do you retain those? 17 

A I haven't -- we keep them all. 18 

Q And why is it you keep them? 19 

A We like to be -- you know, want to make sure I've covered 20 

different points, and we can go back and address whatever 21 

issues might come up, especially with the questions.  We try 22 

to keep copies of the questions that correlate. 23 

Q And are they kept there in the HR department with the 24 

other documents kept by the HR department? 25 
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A Yes, sir. 1 

(Document marked as R-20.) 2 

Q BY MR. HIGH:  Look at what I've marked for 3 

identification, Mr. Goode, as Respondents' Exhibit Number 20. 4 

A Yes. 5 

Q Can you identify that document for me? 6 

A This was the announcement for the June 2008 town hall 7 

meeting we held in Bloomfield, New Mexico, after 8 

transportation became part of Wholesale. 9 

Q All right.  And did you personally attend this town hall 10 

meeting? 11 

A Yes, I did. 12 

MR. HIGH:  We would offer Respondents' Exhibit 20, Your 13 

Honor. 14 

MR. GIANNOPOULOS:  Just a few questions, Your Honor. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 16 

VOIR DIRE 17 

Q BY MR. GIANNOPOULOS:  Mr. Goode, did you personally 18 

create this meeting notice? 19 

A No, I did not. 20 

Q And did you personally post it up at Bloomfield? 21 

A No, I did not. 22 

MR. GIANNOPOULOS:  I'm going to have the same objections, 23 

Your Honor. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I understand.  And, 25 
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again, did you observe this sign in Bloomfield? 1 

THE WITNESS:  I'm sure it was up.  I can't tell you 100 2 

percent it was there, but as I said before, my routine is when 3 

I go to one of the town hall meetings, I look at the bulletin 4 

board to make sure that the posting is up there, so that I 5 

know the employees were aware that I was coming. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And do you know 7 

where this -- 8 

MR. GIANNOPOULOS:  I was going -- that opened up one more 9 

extra question on voir dire. 10 

Q BY MR. GIANNOPOULOS:  This personal notice, do you know 11 

how Mr. High got it, where this personal notice came from? 12 

MR. HIGH:  Your Honor, I'm going to object to attorney-13 

client privilege, how I got my documents. 14 

Q BY MR. GIANNOPOULOS:  Well, do you know -- 15 

MR. HIGH:  And quite frankly, it's none of the Acting 16 

General Counsel's business how I came in contact with 17 

documents. 18 

MR. GIANNOPOULOS:  Your Honor, if this -- 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm going to 20 

overrule the objection.  I don't think that goes to a 21 

privileged communication, particularly when the document is 22 

being offered in evidence. 23 

Q BY MR. GIANNOPOULOS:  Do you know where this document 24 

came from, Mr. Goode? 25 
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A I'm assuming it came from Pam Scott.  I don't know. 1 

Q But that's just an assumption. 2 

A Yes, sir. 3 

MR. GIANNOPOULOS:  Same objection, Your Honor. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And I guess in 5 

follow-up to that:  Is this -- this type of document is the 6 

type of document that you previously testified to, that Ms. 7 

Scott retains in her files? 8 

THE WITNESS:  Yes, sir. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  I'll 10 

overrule the objection, and for the same reasons, I'll receive 11 

20. 12 

(Document marked R-20 received in evidence.) 13 

 DIRECT EXAMINATION   (Resumed) 14 

Q BY MR. HIGH:  Now, would you look in front of you and get 15 

Respondent's Exhibit 24.  I'm sorry.  That's not the right 16 

number.  14. 17 

A 14? 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's in -- it would 19 

be in a packet, Mr. Goode, the one that's most visible, that's 20 

got Respondents' Exhibit 60.  You can see that tab. 21 

THE WITNESS:  Respondents' 14? 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  It should be 23 

the first document, I believe, in that packet on the bottom. 24 

THE WITNESS:  There it is.  Okay. 25 
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Q BY MR. HIGH:  Do you have that document in front of you? 1 

A Yes, sir. 2 

Q This one's already in evidence, but can you identify that 3 

document for us, please? 4 

A These are the -- 5 

MR. GIANNOPOULOS:  I object, Your Honor.  It's already 6 

been entered into evidence. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Just a second.  Let 8 

me make sure I've got the right front page here.  The front 9 

page, there it is.  Yes.  It is in evidence.  It's 14.  I'm 10 

not sure what testimony there was with respect to it earlier. 11 

MR. HIGH:  I don't recall who we offered -- I think it 12 

was Pam Scott, but I'm not sure.  But I want to ask this 13 

witness some questions about it, but first I want to know if 14 

he can -- knows what it is. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Go 16 

ahead. 17 

THE WITNESS:  It's the slides from the town hall meeting 18 

in July 2011. 19 

Q BY MR. HIGH:  All right.  Did you personally attend that 20 

town hall meeting? 21 

A Yes, I did. 22 

Q Now -- 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm sorry.  Where 24 

was this meeting? 25 
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MR. HIGH:  That's what I was going to ask. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 2 

Q BY MR. HIGH:  Respondents' Exhibit 14, the first page 3 

just says, July 2011.  Where did you hold town hall meetings 4 

in July 2011? 5 

A In Bloomfield, in Gallup, in Albuquerque and El Paso, in 6 

Phoenix, in Tucson, in Bloomington, California, and Safford. 7 

Q Okay.  And did you attend the one in Albuquerque? 8 

A Yes, I did. 9 

Q And was that in July of 2011? 10 

A Yes, it was. 11 

Q All right.  Is this the PowerPoint presentation that was 12 

used at the town hall meeting in Albuquerque in July of 2011? 13 

A Yes, sir. 14 

Q And turn to page 4 of that document, if you would, 15 

please. 16 

A Okay.  That page appears to be entitled, Wholesale 17 

Overview, and it has your name. 18 

A Correct. 19 

Q Did you make that presentation? 20 

A I covered the slides in the overview section.  Yes. 21 

Q Okay.  And do you recall who -- first of all, how many 22 

town hall meetings did you hold in Albuquerque in July 2011? 23 

A Held two, one in the morning and one in the afternoon. 24 

Q All right.  Do you remember who from Wholesale management 25 
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attended each of those sessions? 1 

A It was myself, Chris Proctor, Pam Scott, Steve Curtright, 2 

Eric Burnham, and Jonas Armenta, I believe, was at the morning 3 

one.  He wasn't at the afternoon one. 4 

Q And other than the management people, who would have 5 

attended those meetings? 6 

A The drivers -- you know, the drivers were invited.  The 7 

salespeople, the office folks, and the warehouse operators. 8 

Q Now -- and were you present for the entire morning and 9 

afternoon town hall meetings? 10 

A Yes, sir. 11 

Q Had any decision been made by July of 2011, Mr. Goode, 12 

about giving the wholesale drivers a wage increase? 13 

MR. GIANNOPOULOS:  Objection, Your Honor.  Lack of 14 

foundation. 15 

Q BY MR. HIGH:  If the drivers of Wholesale were going to 16 

get a wage increase, Mr. Goode, who has to approve it? 17 

A I do. 18 

Q By July 2011, had you approved any wage increase? 19 

A No, sir. 20 

Q Were you considering one? 21 

A We were evaluating what was in the marketplace.  Yes. 22 

Q And why were you doing that? 23 

A We do that annually. 24 

Q And do you know when that annual review begins? 25 
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A I typically ask Pam to start gathering the data end of 1 

May, beginning of June, so we have it. 2 

Q And were you in the process of doing that at the July 3 

2011 town hall meetings? 4 

A Yes. 5 

Q And did you tell the drivers that you were doing that 6 

review? 7 

A Yes, we did. 8 

Q How long had you been doing an annual review of drivers' 9 

pay? 10 

A Going back to 2008, 2009. 11 

Q Since you became VP? 12 

A Yes, sir. 13 

Q Okay.  Look at General Counsel Exhibit 65, if you would, 14 

Mr. Goode. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  That will be a bound 16 

volume. 17 

THE WITNESS:  (Complying.)  65?  Okay. 18 

Q BY MR. HIGH:  Are you familiar with that document? 19 

A Yes.  I've seen it. 20 

Q Who would have approved any increases or changes in pay 21 

rates from 2008 up through 2011? 22 

A I would. 23 

Q And did you review General Counsel Exhibit 65 when it was 24 

prepared? 25 
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A Yes, I did. 1 

Q And is it accurate? 2 

A Yes, it is. 3 

Q Let's go through and look at the year 2008.  Were any 4 

changes made in drivers' pay in the year 2008? 5 

A In 2008, what we were in the process of doing is 6 

standardizing the trip pays between the Giant trip pay and the 7 

Dial trip pay.  We had to, because the two companies -- it was 8 

two separate companies that we had to meld together, and their 9 

pay scales were paying different amounts to go to the same 10 

location, so we standardized those trips.  Typically what we 11 

would try to -- we wound up doing is taking the higher of the 12 

both to try to put together a good pay package for the 13 

drivers. 14 

Q Okay.  Is that reflected in General Counsel Exhibit 65? 15 

A Yes.  That's what they're talking about there. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's not clear to 17 

me.  I see year 2010 at the bottom of that page.  But then 18 

you've got -- it says, "Western purchased Giant June 2007," 19 

and there's a bullet point, August 2008. 20 

THE WITNESS:  Standardization of the drivers' pay, Dial 21 

heritage drivers. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And then the two 23 

headings underneath that, transport drivers and tank -- 24 

THE WITNESS:  Transport drivers -- 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  Is that what 1 

happened in August of 2008? 2 

THE WITNESS:  Yes.  That's what we did.  We put the two 3 

pay scales together, and the increases went -- for some guys 4 

it was like a 1.6, and others it was as high as 12 percent.  5 

And we changed the split pays, and increased the mileage rate 6 

by 3 percent.  That's what we did for the transport drivers, 7 

and this explains what we did for the tank wagon drivers that 8 

are paid on an hourly basis.  That's what happened in 2008. 9 

Q BY MR. HIGH:  All right.  Now, I notice on here there's 10 

nothing for the year 2009. 11 

A Because we didn't do anything.  We didn't change pay in 12 

2009.  2009 was a very tough year for not only the company but 13 

the overall union economy, and when you looked at the market, 14 

our wages were appropriate.  We didn't feel there was any need 15 

to change wages in 2009. 16 

Q All right.  Did you do the same annual review that you 17 

mentioned earlier? 18 

A Yes. 19 

Q And then in the year 2010 -- 20 

MR. GIANNOPOULOS:  I'm going to object.  The document 21 

speaks for itself, Your Honor, and if we're going to ask about 22 

what happened in 2010, let's turn the document over.  The 23 

document speaks for itself.  If we're going to ask Mr. Goode 24 

independently what happened in 2010, then he should answer out 25 
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of his recollection. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right. 2 

Q BY MR. HIGH:  All right.  Just put the document aside, 3 

Mr. Goode. 4 

A Okay. 5 

Q In the year 2010, what, if anything, did Wholesale do 6 

with respect to drivers' pay? 7 

A Based on what was taking place in the market in 2010, the 8 

drivers across the entire company received a rate increase 9 

that averaged about 3 percent. 10 

Q And those changes were made why? 11 

A We made the changes to the driver compensation because 12 

the market had moved.  The common carrier rates were going up, 13 

and I had to go to executive management to get that approved 14 

because there was a wage freeze at the time for all employee 15 

of Western. 16 

Q And was the pay increase in 2010 announced to the 17 

drivers? 18 

A Yes, sir. 19 

Q Look at Respondents' Exhibit 32 there in front of you, 20 

please. 21 

A (Complying.) 22 

Q Do you have that document in front of you? 23 

A I thought I did. 24 

Q 32, you said? 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  32.  It's a memo. 1 

THE WITNESS:  Here's 32.  Okay.  It's a memo that Pam 2 

Scott sent out. 3 

Q BY MR. HIGH:  Is that the memo announcing the wage 4 

increase in 2010? 5 

A Yes. 6 

Q All right.  And is that the wage increase that would have 7 

been authorized by you? 8 

A Yes. 9 

Q Now, look at Respondents' Exhibit 35. 10 

A (Complying.) 11 

Q Do you have that in front of you? 12 

A Yes.  East driver compensation, 2011. 13 

Q Yes. 14 

A Okay. 15 

Q Now, after the July town hall meeting that we talked 16 

about a few moments ago, was a decision made with respect to 17 

whether or not there would or would not be a wage increase in 18 

2011? 19 

A Excuse me.  Could you repeat that? 20 

Q Yes.  After the town hall meeting in July of 2011, was a 21 

decision later made on whether there would or would not be a 22 

wage increase in 2011? 23 

A Yes.  We made a decision to increase the wages. 24 

Q What was that decision? 25 
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A Based on what we had seen in the marketplace what other 1 

people had been paying, we decided to adjust the drivers' 2 

compensation. 3 

Q All right.  And look at Respondents' Exhibit 35.  Is that 4 

the -- can you tell me what that is?  Is that the 5 

announcement? 6 

A What this is, this is a PowerPoint presentation that Pam 7 

Scott and Chris used when they announced it. 8 

Q All right.  Did you attend a meeting in August 2011 in 9 

Albuquerque where the wage increase was announced? 10 

A No. 11 

Q There's been some testimony that you were there. 12 

A I wasn't there. 13 

Q And how is it you remember that? 14 

A Because I couldn't attend the meeting.  I believe I was 15 

on vacation when they were doing it. 16 

Q Did the wage increase that was announced in August of 17 

2011 at this meeting in Albuquerque, was that related in any 18 

way to any union organizing? 19 

A No, sir. 20 

Q What prompted -- 21 

MR. GIANNOPOULOS:  Objection, Your Honor.  I would say 22 

that calls for a legal conclusion. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, it goes to 24 

state of mind.  I'll permit it.  Obviously it's -- 25 
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Q BY MR. HIGH:  What prompted you to approve that wage 1 

increase in 2011? 2 

A The wage increase was across the entire transportation 3 

group, based on what the market conditions were, and we wanted 4 

to make sure we were keeping our drivers paid at the higher 5 

end in the marketplace, so we adjusted the pay. 6 

Q Now, the adjustments that were made, you said across the 7 

system.  What does that mean? 8 

A We adjusted pay for drivers in Bloomington, California, 9 

in Tucson and Phoenix and New Mexico.  It was across our 10 

entire transportation. 11 

Q It wasn't any small group of drivers. 12 

A No, sir. 13 

Q Did you approach the analysis and decision on a wage 14 

increase in 2011 any way different from what you'd previously 15 

done? 16 

A No, sir. 17 

Q Now, turn, if you would, to General Counsel Exhibit 39. 18 

A (Complying.)  Okay. 19 

Q Do you have that in front of you? 20 

A Yes, sir. 21 

Q Do you know who Colleen Redfearn is? 22 

A Colleen Redfearn was the HR specialist in Bloomfield at 23 

this time. 24 

Q Was she a decision-maker in any way on a wage increase in 25 
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2011? 1 

A No. 2 

Q What was her role? 3 

A She collected the data from whatever market intelligence 4 

she could gather in her market, fed it to Pam Scott.  Pam 5 

Scott collated the data and then I reviewed it with Chris 6 

Proctor, Pam and myself, and we made the decision. 7 

Q Now, in 2011, were you aware that some the drivers were 8 

not happy with the wait times at the Gallup Refinery? 9 

A Yes. 10 

Q And the wage changes that were adopted in August of 2011, 11 

was any change made with respect to the wait times? 12 

A No. 13 

Q Now, in response to some questions from counsel for the 14 

Acting General Counsel earlier, Mr. Goode, you were asked 15 

about when you learned of a union organizing campaign by the 16 

Teamsters.  When did you learn there was a campaign going on? 17 

A When I learned there was a campaign was I got a letter 18 

from Moises Ortega in September. 19 

Q All right.  Now, prior to receiving that letter, had you 20 

heard anything about a possible union? 21 

A I heard about -- discussions about people interested in 22 

unions and things like that.  Yes. 23 

Q All right.  Were you -- you were vice president in 2008. 24 

 Right? 25 
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A Yes, I was. 1 

Q And were you aware of a union election in 2008? 2 

A Yes, I was. 3 

Q Okay.  Now, you testified that after you learned of the 4 

union stuff, you asked managers to talk to drivers, or words 5 

to that effect.  Tell me what it is, once you heard about a 6 

possible union organizing drive, what did you ask the managers 7 

to do? 8 

A I asked them to go out and talk to the employees, to find 9 

out what issues are out there that they're concerned with, try 10 

to find out what the working conditions are, what was on their 11 

mind, so we could address it. 12 

Q Were you involved at all in the hiring of the LRI people? 13 

A No. 14 

Q Did you ever meet with the LRI people? 15 

A No. 16 

Q Before they showed up here to testify, had you ever even 17 

seen them? 18 

A No. 19 

Q Did you attend any meeting where an LRI person made a 20 

presentation of any kind? 21 

A No, sir. 22 

Q Did you ever tell them what to do? 23 

A No, sir. 24 

Q Now, there's an allegation in this complaint about a 25 
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fellow named Ted Schneider.  Do you know Ted Schneider? 1 

A Yes, sir. 2 

Q How long have you known Ted Schneider? 3 

A Probably the last five years or so. 4 

Q And where did Mr. Schneider work? 5 

A A driver in Albuquerque. 6 

Q Did you have a conversation with Mr. Schneider in June or 7 

July of 2011? 8 

A Yes. 9 

Q All right.  Do you remember when that conversation took 10 

place? 11 

A Yes.  I was -- I talked to him several times, but one 12 

time was at the barbecue.  We had a recognition barbecue for 13 

the drivers. 14 

Q All right.  Where was that barbecue held? 15 

A It was at the Albuquerque terminal.  There's a drum shed 16 

behind the warehouse, and underneath that, we set up the 17 

tables, and we have a barbecue grill and we barbecued the meat 18 

and stuff, and as we were standing around, just chewing the 19 

fat. 20 

Q And how many people normally attend those -- or attended 21 

that barbecue? 22 

A We start serving the food around 11:30 in the morning, 23 

and it goes until 2:30 and try to catch as many drivers coming 24 

back and forth, so there's 30 drivers assigned there, and 25 
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there's 30 employees, plus the guys come up from the terminal, 1 

APT terminal and the asphalt terminal, so there might be 40 2 

people that come through there. 3 

Q And is it outside? 4 

A Yes, sir. 5 

Q Is it -- do you actually cook something? 6 

A Yes.  We were cooking -- that time we had brats, 7 

hamburgers, hot dogs, roasted Hatch chiles, beans. 8 

Q Who does the cooking? 9 

MR. GIANNOPOULOS:  Objection.  Relevance. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'll allow it. 11 

MR. HIGH:  The context in which this occurred, Your 12 

Honor -- 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'll allow it. 14 

MR. GIANNOPOULOS:  Not who cooks, Your Honor. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm sorry? 16 

MR. GIANNOPOULOS:  I don't think who cooks is really 17 

relevant. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's in the record. 19 

 I'll let it stand.  I think we can just move on to the heart 20 

of the matter. 21 

Q BY MR. HIGH:  And how long did this barbecue last?  How 22 

long did it go on? 23 

A Like I said, several hours. 24 

Q And was it at this barbecue where you had a conversation 25 
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with Ted Schneider? 1 

A Yes.  Ted and I spoke about several things there. 2 

Q All right.  Was anyone present other than you and Mr. 3 

Schneider? 4 

A No.  We were standing off by -- I was ladling out the 5 

beans. 6 

Q You were serving beans? 7 

A Yes. 8 

Q All right.  And the conversation you had with Mr. 9 

Schneider, did it occur while you were serving? 10 

A Yes.  After I served beans. 11 

Q All right.  And tell me, if you will, what it was that 12 

was said by you concerning any union activity. 13 

A I think I said something to the effect, you know, What do 14 

you hear about, you know, union activity, something like that. 15 

Q All right.  And what was Mr. Schneider's response? 16 

A He just kind of chuckled, and said, Guys talk, and then 17 

we started talking about where we were stationed in Germany.  18 

He was stationed in Germany, same as I was. 19 

Q At any point, did you ask Mr. Schneider how he felt about 20 

the union? 21 

A No. 22 

Q At any point did you ask Mr. Schneider how any -- what he 23 

knew about how anyone else felt about the union? 24 

A No. 25 
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Q Other than that one question that you asked him, did you 1 

ask him any other questions about union or union activity? 2 

A No. 3 

Q Was he in line to get food at the time this conversation 4 

took place? 5 

A There wasn't a line.  He and I were just standing 6 

together. 7 

Q Oh.  And after the question you asked about the union 8 

activity, you continued to have a conversation with him? 9 

A Yes. 10 

Q About what? 11 

A We were talking about his son.  His son was overseas at 12 

the time, and we talked about his upcoming vacation to 13 

Germany, what places he was planning on going.  I talked 14 

about -- told him about places to go in Slovenia.  It was just 15 

general conversation.  Ted's a talker. 16 

Q All right.  How would you describe Mr. Schneider's 17 

demeanor during this conversation? 18 

MR. GIANNOPOULOS:  Objection.  Relevance, Your Honor. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I don't see the 20 

relevance of his demeanor. 21 

MR. HIGH:  All right. 22 

Q BY MR. HIGH:  Turn, if you will, Mr. Goode, to General 23 

Counsel Exhibit 37. 24 

A (Complying.) 25 
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Q Do you have that in front of you? 1 

A Yes, sir. 2 

Q And is that a letter you sent? 3 

A Yes, it is. 4 

Q Go down to the third paragraph, if you would, Mr. Goode. 5 

 It refers to an employee hotline. 6 

A Yes. 7 

Q Did Wholesale have an employee hotline on September 20 of 8 

2011? 9 

A Wholesale -- 10 

MR. GIANNOPOULOS:  Objection.  The document speaks for 11 

itself. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I think he can 13 

explain further.  Go ahead. 14 

Q BY MR. HIGH:  Was there a hotline? 15 

A There's a company hotline.  It's not a Wholesale-specific 16 

hotline.  It's a Western Refining hotline. 17 

Q Okay.  And that was in existence in September of 2011. 18 

A Yes, sir. 19 

MR. GIANNOPOULOS:  Your Honor, if we're moving on to the 20 

next exhibit, could we take five minutes to use the bathroom? 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  We've been on 22 

the record for an hour and a half.  I assume there's still 23 

more -- 24 

MR. HIGH:  Yes. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  -- considerably more 1 

examination?  Let's be off the record for 15 minutes. 2 

(A short recess ensued.) 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We are on the 4 

record.  Go ahead, sir. 5 

Q BY MR. HIGH:  Mr. Goode, there's testimony about a 6 

meeting in Albuquerque in October of 2011, where the testimony 7 

was that you were present and introduced Simon.  Did that 8 

occur? 9 

A No, sir. 10 

Q Did you ever attend a meeting anywhere where you 11 

introduced Simon? 12 

A No. 13 

Q The person who testified to that said there was a black 14 

supervisor there.  Do you know a black supervisor? 15 

A I have two black supervisors. 16 

Q Were you ever present at a meeting where a black 17 

supervisor was present and you introduced Simon? 18 

A No, sir. 19 

Q While you have been vice president of Wholesale, has 20 

the -- has there ever been an unfair labor practice charge 21 

filed against Wholesale? 22 

MR. GIANNOPOULOS:  Objection.  Relevance, Your Honor. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'll allow a little 24 

bit to see where he's going.  Go ahead. 25 
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THE WITNESS:  No. 1 

Q BY MR. HIGH:  All right.  Now, I want to focus in for a 2 

minute on the 2011 wage increase that you told us about a few 3 

minutes ago.  Who was the person who approved that wage 4 

increase? 5 

A I did. 6 

Q And tell us, if you will, what it is you looked at in 7 

considering whether or not to approve that wage increase. 8 

A We looked at where our drivers currently were -- what the 9 

current compensation were.  We compared to other carriers, 10 

with the -- I believe we used UPT and Coastal and Groendyke, 11 

got a lot of commentaries, got as much information about some 12 

other private fleets, so what that pay was, and then we made 13 

the adjustments accordingly. 14 

Q All right.  And who was it that you had do the survey 15 

that you mentioned? 16 

A The data -- you know, I tasked the HR department to 17 

work -- to get that information and work with the 18 

transportation folks to use their network to see what 19 

information they can get. 20 

Q All right.  And what type information was ultimately 21 

submitted to you? 22 

A We had information about hourly rates, mileage rates, you 23 

know, what was paid for split fees and pump-off fees and 24 

things like that. 25 
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Q All right.  And was that information that was submitted 1 

to you for consideration in written form? 2 

A Yes.  There was a -- Pam had it in a spreadsheet. 3 

(Document marked as R-31.) 4 

Q BY MR. HIGH:  Look at what I've marked for identification 5 

as Respondents' Exhibit 31, Mr. Goode.  Can you identify that 6 

document for me, please? 7 

A This appears to be copies of the spreadsheet that Pam 8 

Scott had compiled to compare the wages. 9 

Q And is this the document or one of the documents that you 10 

looked at in considering whether or not to approve a wage 11 

increase in 2011? 12 

A Yes, sir. 13 

MR. HIGH:  We'd offer Respondents' Exhibit 31, Your 14 

Honor. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 16 

MR. GIANNOPOULOS:  Your Honor, could I have one second? 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You may.  Go ahead. 18 

MR. GIANNOPOULOS:  Sorry. 19 

(Pause.) 20 

MR. GIANNOPOULOS:  Could I voir dire the witness, Your 21 

Honor? 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm sorry? 23 

MR. GIANNOPOULOS:  I'd like to voir dire the witness. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sure.  Go ahead. 25 
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VOIR DIRE 1 

Q BY MR. GIANNOPOULOS:  Mr. Goode, did you create this 2 

document? 3 

A No. 4 

Q Who created the document? 5 

A Who created this document?  Pam Scott. 6 

Q Okay.  And do you know what information she used to 7 

create the document? 8 

A The first couple pages are full-year earnings for 2009-9 

2010, then I believe the earnings that are showing up for 10 

2011, she modeled using the proposed rates changes that are in 11 

the subsequent pages found on 6, 7 and 8, to show what the 12 

impact would be, how much of an increase the drivers would 13 

get. 14 

Q Okay.  So for the earnings for 2009 and '10 come from -- 15 

A Payroll records. 16 

Q -- other records. 17 

A Yes. 18 

Q And she had inputted them in here? 19 

A Yes.  She -- 20 

Q And then the information on the last few pages -- 21 

A Yes. 22 

Q Let's see.  Starting with 7 -- 23 

A Uh-huh. 24 

Q -- 8, 9 and 10, those came from other documents that were 25 
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then inputted in here? 1 

MR. HIGH:  Your Honor, I'm going to object.  This is an 2 

improper voir dire of this document.  The witness testified 3 

that he looked at and considered this document in making his 4 

decision on the wage increase.  It doesn't matter who prepared 5 

it and where they got the info.  The point is that he looked 6 

at it, considered this, and that's sufficient. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled.  One, 8 

he's entitled to have an understanding what the document 9 

represents and what the foundation of the document is, and I 10 

think that's what this goes to.  Overruled. 11 

Q BY MR. GIANNOPOULOS:  And, again, those pages from 7 12 

through 10 -- 13 

A Uh-huh. 14 

Q -- that information contained in there, does that come 15 

from other documents, other information? 16 

A That would be the information that they gleaned, talking 17 

to other trucking companies, KAG and UPT, and plugged into the 18 

spreadsheet. 19 

Q And would they have kept records of those conversations, 20 

if you know? 21 

A I don't know. 22 

MR. GIANNOPOULOS:  Your Honor, I'm going to object as to 23 

hearsay.  I'm going to object as to foundation, and I'm going 24 

to it's a summary of voluminous documents. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  I've ruled 1 

already on a similar document. 2 

MR. GIANNOPOULOS:  Respondents' 34. 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I don't find it to 4 

be a true summary.  This is something that was simply 5 

presented to the witness for his consideration.  If the 6 

witness testifies this is what he saw and the document is 7 

inaccurate and doesn't accurately represent what the 8 

summarized documents -- or what the underlying documents 9 

represent, then he had bad information.  But as far as it 10 

being hearsay, I don't find it to be hearsay.  I find it to be 11 

a business record. 12 

Secondly, I don't find it to be a true summary, and I'm 13 

not sure that it's really relevant, because it is what the 14 

witness relied on.  So whether they're accurate or inaccurate, 15 

I'm not sure it's terribly relevant.  So I'll receive 31 over 16 

objection. 17 

(Document marked R-31 received in evidence.) 18 

 DIRECT EXAMINATION   (Resumed) 19 

Q BY MR. HIGH:  Mr. Goode, let's go through Respondents' 20 

Exhibit 31 now.  Tell us, if you will, what your understanding 21 

is of the information shown on pages 1, 2 and 3. 22 

A That was the actual earnings of each driver in the years 23 

2009, 2010 out of our payroll records. 24 

Q All right.  Now, when you say each driver, is this 25 
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limited to any particular state or anything else, or is this 1 

all drivers? 2 

A This is all drivers. 3 

Q All right.  So that would be drivers from where to where? 4 

A Bloomington, California, to El Paso, Safford, all of 5 

them. 6 

Q All right.  Now, going to the next page, page, I guess it 7 

would be, 4, what do you understand that to be? 8 

A What Pam was trying to do is show me if we implemented 9 

what -- 10 

MR. GIANNOPOULOS:  Objection, Your Honor, as to what Pam 11 

was trying to do.  He can certainly say what he understood it 12 

to be, but not what Pam was trying to do. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained. 14 

THE WITNESS:  I understood it to be the impact of the 15 

proposed changes, so that if I approved the proposed changes, 16 

the driver average salary would increase to -- by, I think it 17 

was, about $1,800. 18 

Q BY MR. HIGH:  All right. 19 

A It went to 64,7- from 62,9-. 20 

Q All right.  Now, turn over to page 7 and tell us what you 21 

understood this information to be. 22 

A This information is -- the first column are what the zone 23 

pays were and the mileage rates in the Western Division and in 24 

the Eastern Division, and the -- also trying to capture what 25 
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the competitors were doing as best we could in the 1 

marketplace. 2 

Q All right.  And which competitors can you identify for us 3 

that's shown on here? 4 

A You have Groendyke, Coastal.  They talked to Pilot/Flying 5 

J and got an average salary.  UPT drivers -- 6 

Q Is UPT a transport company? 7 

A Yes.  I forget what it -- I forget what the acronym 8 

stands for but it's petroleum transport. 9 

Q All right. 10 

A United Petroleum Transport, I believe. 11 

Q Is Coastal a transport company? 12 

A Yes. 13 

Q And how about KAG?  What's that? 14 

A Well, KAG is Keenan Advantage Group, but we didn't get 15 

any information from them. 16 

Q Okay.  And how about Union Distributing? 17 

A Union Distributing is a wholesale distributor in Arizona, 18 

which we weren't able to get -- we tried to get information 19 

from them, but we didn't get any. 20 

Q All right.  And then turn over to page 8.  What are those 21 

entries? 22 

A Those are two other companies, Reynolds Logistics and 23 

DSW, that operate in Arizona, and those are the mileage rates 24 

they pay. 25 
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Q Now, there was some testimony, Mr. Goode, about Mr. 1 

Schneider, I believe it was, said he got a -- some kind of a 2 

payment in August of 2011.  Are you aware -- I think he called 3 

it a merit increase.  Are you aware of any merit increase 4 

given in August of 2011? 5 

A In 2011, there were merit -- one-time merit increases 6 

given to everybody in the company.  They were given in, I 7 

believe it was, June to the majority of the company.  We did 8 

not give them out to the drivers at that time, because we knew 9 

we were evaluating the pay.  We thought we might have to make 10 

some adjustment to base pay. 11 

Q When you say, we, who's we? 12 

A Meaning myself and my management team. 13 

Q Okay.  So when you say other people got a bonus in June 14 

or July, who are you talking about? 15 

A The accounting folks, the clerical folks, and -- 16 

Q Is it just wholesale people? 17 

A No retail people got it.  The refining got it.  The 18 

logistic group got it.  It was a corporate-wide deal, because 19 

there had been a salary freeze for two years. 20 

Q Okay.  So everyone got it in June or July 2011? 21 

A Correct. 22 

Q But you didn't allow it to happen in Wholesale for the 23 

drivers? 24 

A Correct. 25 
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Q And why is that? 1 

A Because as I said, we had already started evaluating what 2 

the market was for the drivers, and the bonus was not going to 3 

adjust -- the merit increase didn't adjust anybody's base pay, 4 

and if we were going to adjust the drivers' base pay, we 5 

didn't -- I didn't think it would be right to also give them a 6 

bonus. 7 

When we did the analysis, came up with what the changes 8 

were going to be, we did make adjustments to mileage rates for 9 

the drivers, and there was money left over from a budgetary 10 

perspective that we then divided up and gave a one-time merit 11 

increase to drivers.  I think some of them got 2 percent, and 12 

some of them got 3 percent. 13 

Q And is that the -- 14 

A I believe that was the thousand-dollar bonus that Mr. 15 

Schneider talked about, that I heard him on the stand. 16 

Q All right. 17 

MR. HIGH:  Your Honor, I'll pass the witness at this 18 

time. 19 

MR. GIANNOPOULOS:  Your Honor, I'm going to need some 20 

time to review my notes and to review -- to review my notes.  21 

I am going to once again relodge an objection to Respondents' 22 

31.  As I looked through the subpoena that we issued 23 

originally in this case, I think it's covered -- I think 24 

Respondents' 31 could be covered by paragraph 29 and 30, and 25 
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I've never seen this document before until today. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Why don't you 2 

provide me with a copy of the -- after the break, with a copy 3 

of the provision of the subpoena you think it applies to. 4 

MR. GIANNOPOULOS:  I will. 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And you think it 6 

applies, and so Mr. High can also consider -- what provisions 7 

of the subpoena do you think applies to this document? 8 

MR. GIANNOPOULOS:  What paragraphs? 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  What paragraphs? 10 

MR. GIANNOPOULOS:  Yes.  I believe 29 and 30 of the 11 

original subpoena that we issued. 12 

MR. HIGH:  I thought we produced it to you.  I would -- 13 

my feeling is we gave it to you. 14 

MR. GIANNOPOULOS:  If you did -- I'll relook at the 15 

documents we produced, and -- 16 

MR. HIGH:  Okay. 17 

MR. GIANNOPOULOS:  I'll relook, and it could be.  It's 18 

been such a long time.  I'll do that also over the break.  We 19 

have them upstairs. 20 

MR. HIGH:  It may be in that last group of documents. 21 

MR. GIANNOPOULOS:  Okay.  I'll try to relook at them, and 22 

then if I did, I'll apologize and withdraw my objection.  But 23 

if -- and if you could note -- 24 

MR. HIGH:  I didn't bring that stuff with me.  I don't 25 
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have it this time. 1 

MR. GIANNOPOULOS:  All right. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Let's be off 3 

the record for about 15, 20 minutes. 4 

(A short recess ensued.) 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We are back on the 6 

record.  Go ahead. 7 

MR. GIANNOPOULOS:  Thank you. 8 

 CROSS-EXAMINATION 9 

Q BY MR. GIANNOPOULOS:  Good morning still, Mr. Goode. 10 

A Uh-huh. 11 

Q I'll just ask you a few follow-up questions on the 12 

questions Mr. High had asked.  Mr. High asked you about the 13 

corporate structure and your familiarity with the corporate 14 

structure.  And you are an officer of Western Refining 15 

Southwest, Inc. 16 

A I'm an officer of Western Refining Wholesale. 17 

Q Sorry about that.  I'm getting confused myself with the 18 

different names.  And how long have you been an officer of 19 

Western Refining Wholesale? 20 

A Since I was made vice president back in 2007. 21 

Q Okay.  Is that fair to say since the merger? 22 

A Yes. 23 

Q Western Refining Wholesale, as an officer, isn't it true 24 

that the majority shares of Western Refining Wholesale are 25 
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owned by Western Refining Southwest, Inc.? 1 

A That would be correct.  Yes. 2 

Q Okay.  And do they own all the shares? 3 

A I'm not sure. 4 

Q But they have majority control. 5 

A Correct. 6 

Q And then Mr. High asked you about some of the other 7 

entities.  Western Refining Southwest, Inc., the majority of 8 

those shares are owned by Giant Industries.  Right? 9 

A I believe so.  Yes. 10 

Q Okay.  And then Giant Industries, Inc., the majority of 11 

those shares are owned by Western Refining, Inc.  Right? 12 

A WNR, yes. 13 

Q Okay.  And when I asked you previously that Giant 14 

Industries owned the majority of the shares of Western 15 

Refining Wholesale, I meant Giant Industries, Inc.  Is that 16 

what you understood me to -- 17 

A That's what I thought you meant. 18 

Q Okay.  And Mr. High asked you about Giant Industries -- 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm sorry.  Let me 20 

make sure -- obviously I can read the record, but I just want 21 

to get it in my head. 22 

MR. GIANNOPOULOS:  Sure. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  The majority of the 24 

shares of Wholesale are held by Giant? 25 
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THE WITNESS:  Southwest, I thought he asked me, Western 1 

Refining Southwest. 2 

Q BY MR. GIANNOPOULOS:  Southwest.  The majority of the 3 

shares of Southwest are owned by Giant Industries, Inc.  4 

Correct? 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Right. But I'm going 6 

back to Wholesale. 7 

MR. GIANNOPOULOS:  Okay.  Wholesale. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Who owns the 9 

majority of Wholesale's? 10 

THE WITNESS:  Southwest, Western Refining Southwest.  I 11 

thought that's what he asked me. 12 

MR. GIANNOPOULOS:  Yes. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Western Refining 14 

Southwest.  Go ahead. 15 

Q BY MR. GIANNOPOULOS:  So Western Refining Southwest owns 16 

the majority shares of Western Refining Wholesale.  Correct? 17 

A Yes. 18 

Q Giant Industries owns the majority shares of Western 19 

Refining Southwest.  Right? 20 

A Yes. 21 

Q And then Western Refining, Inc., owns the majority shares 22 

of Giant.  Correct? 23 

A Yes. 24 

Q Okay.  So while technically Giant Industries, Inc., might 25 
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not have any employees, they own the majority control of a 1 

company that does have employees.  Right? 2 

A I'm not sure I understand the question. 3 

Q Well, Giant Industries, Inc., owns the majority control 4 

of Western Refining Southwest.  Right? 5 

A Yes. 6 

Q And Western Refining Southwest has employees.  Right? 7 

A Western Refining Southwest.  Yes. 8 

Q And they sell things.  Right? 9 

A Yes. 10 

Q And then Western Refining Southwest in turn owns the 11 

majority control of the company that you're an officer of.  12 

Right? 13 

A Correct. 14 

Q And you have employees; your company has employees.  15 

Right? 16 

A Yes. 17 

Q And your company sells things.  Right? 18 

A Yes. 19 

Q Okay.  And there is a trade name Giant that sells 20 

things -- correct? -- under a trade name. 21 

A It's a brand.  Yes. 22 

Q Those are the gas stations. 23 

A Yes. 24 

Q Okay.  And there are people working in those gas 25 
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stations.  Right? 1 

A Yes. 2 

Q And they wear Giant -- smocks that say, Giant, on them.  3 

Right? 4 

A For the brand, yes. 5 

Q Okay.  Now, you said Western Refining Southwest, Inc., I 6 

believe you said, was the marketing arm.  Is that the term?  7 

Did I write that down right? 8 

A Yes.  We're charged with selling the products. 9 

Q Okay.  So when you say, marketing arm, part of it, you 10 

mean, the selling, actual selling products. 11 

A Correct. 12 

Q And they sell fuel? 13 

A Yes.  Fuel, asphalt, propane, all the products 14 

manufactured in the refinery. 15 

Q Okay.  And then I thought you said that you report to 16 

Scott Stevens. 17 

A Correct. 18 

Q And Scott Stevens, I thought you testified, was the top 19 

person in marketing. 20 

A I said he was the senior vice president of Southwest 21 

Marketing. 22 

Q Okay.  So Scott Stevens is an officer of Western Refining 23 

Southwest, Inc.? 24 

A Yes. 25 
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Q Okay.  Is he also an officer of Western Refining 1 

Wholesale, Inc.? 2 

A Yes. 3 

Q Okay.  So he's an officer of both companies. 4 

A Yes. 5 

Q And is Scott Stevens an officer of Giant?  Do you know? 6 

A I don't know. 7 

Q Okay.  Is there anyone above you in Western Refining 8 

Wholesale, Inc.? 9 

A No. 10 

Q Okay.  And Mr. High asked you about whether Wholesale has 11 

a separate accounting -- the word escapes me, but whether you 12 

account for your sales and your costs separately. 13 

A Yes. 14 

Q You said yes.  Now, you do that for reporting purposes.  15 

Right? 16 

A Yes.  We report to the Government.  Yes. 17 

Q Okay.  And you report to Wall Street separately.  Right? 18 

A Yes. 19 

Q Okay.  And so in your 10-K, there's a separate column 20 

just for the wholesale group.  Right? 21 

A Yes, there is. 22 

Q Okay.  Mr. High introduced a series of documents, some 23 

PowerPoint presentations on town hall meetings and various 24 

notices.  And he asked you if you directed someone to keep 25 
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copies of those, and I believe you said you directed Ms. Scott 1 

to keep copies of those. 2 

A Yes. 3 

Q Now, have you gone through Ms. Scott's files to see if 4 

she has, in fact, kept all these copies?  Have you personally 5 

looked through her files? 6 

A No. 7 

Q Okay.  Do you personally know whether she keeps them in 8 

hard copy files or on computer files? 9 

A I know she keeps -- she keeps them both. 10 

Q Okay.  But as you sit here today, you haven't gone 11 

through the files to see which ones she -- which ones are 12 

actually there.  Correct? 13 

A No, sir. 14 

Q Correct, that you have not gone through the files. 15 

A I have not gone through the files. 16 

Q Okay.  Sorry.  Sometimes when I ask questions in a double 17 

negative, they turn out ineligible in the transcript.  I 18 

apologize for a poor question. 19 

Now, Respondents' 19, this is the notice of the mandatory 20 

town hall meeting in El Paso at the warehouse.  And it says, 21 

April 2009.  What PowerPoint presentation would you have given 22 

there?  Would you have given one there? 23 

A Yes. 24 

Q Okay.  And would it be the same one at R-18? 25 
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A (Perusing document.)  No.  It would have been a different 1 

one in April. 2 

Q Okay.  So I thought the testimony was with respect to 3 

R-18 that you had multiple town hall meetings at multiple 4 

locations. 5 

A Yes.  This one is in February, and it was talking about 6 

the new organization that we put in place, starting in 2009, 7 

and we were talking about 2008's full-year results. 8 

Q Okay. 9 

A And I went around through the organizations. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  That was referring 11 

to 18. 12 

THE WITNESS:  That was, yes, the 18.  And what 19 is, 13 

it's a town hall meeting in April, which we would have been 14 

talking about the first quarter of 2009's results. 15 

Q BY MR. GIANNOPOULOS:  I see.  Okay.  So those were -- in 16 

2009, you had two separate town hall meeting during the first 17 

four months of 2009? 18 

A Right.  Yes, because -- 19 

Q Two separate issues. 20 

A The first one was really talking again to full-year 2008 21 

and the reorganization that took place.  That's what 22 

February's -- that's why there's so many org charts there. 23 

Q Mr. High asked you about the wage increase in 2011.  24 

First of all, let's go back to 2010.  He asked you about 2010, 25 
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whether it was announced to the drivers.  Do you remember when 1 

the 2010 increase was announced to the drivers? 2 

A In March. 3 

Q And do you remember, did you announce to the drivers 4 

before then that you were considering a wage increase? 5 

A I don't think we -- we might have, but I don't recall if 6 

we actually had a meeting saying we were looking at it. 7 

Q Okay.  The 2011 increase Mr. High asked you about and you 8 

testified that various locations got wage increases in 2011. 9 

A Correct. 10 

Q I think you said in Arizona -- you mentioned a -- 11 

A Yes.  It was across the entire network. 12 

Q Now, are any of those locations unionized? 13 

A No. 14 

Q Okay.  Now, Mr. High asked you about the LRI Consultants. 15 

 And I believe you testified that you had not met any of the 16 

consultants.  Is that correct? 17 

A Correct. 18 

Q And I believe you testified that you had not discussed 19 

with the consultants what to say.  Is that what your testimony 20 

was? 21 

A Yes. 22 

Q Okay.  But you were, in fact, being updated on a very 23 

regular basis as to what the consultants were doing and the 24 

progress of the consultants.  Right? 25 
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A I was giving status reports.  Yes. 1 

Q And, in fact, you were involved with some of the minutiae 2 

with respect to the consultants.  Right? 3 

A What do you mean by minutiae? 4 

Q Whether the company should give them cell phones. 5 

A Yes. 6 

Q Okay.  So you weren't an inactive participant in the LRI 7 

Consultants coming to Western? 8 

A No, sir. 9 

MR. HIGH:  Objection.  Argumentative.  Object to the 10 

form. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled. 12 

Q BY MR. GIANNOPOULOS:  Were you ever in the same room with 13 

any of the consultants, of the LRI Consultants? 14 

A In this room. 15 

Q Just the courtroom today -- or not today, but -- 16 

A Yes. 17 

Q -- last time. 18 

A Since this proceeding -- the LRI Consultants that we're 19 

talking about, yes. 20 

Q How about any of the other -- were there any other 21 

consultants that were brought in to the company with respect 22 

to the union, any other persuaders? 23 

A No. 24 

Q Okay. 25 



 3021 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

MR. GIANNOPOULOS:  One second, Your Honor. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 2 

(Pause.) 3 

Q BY MR. GIANNOPOULOS:  Now, Mr. High asked you if there 4 

had ever been a charge filed to your knowledge against 5 

Wholesale.  Do you remember that question? 6 

A Yes. 7 

Q And I believe you said no. 8 

A Correct.  No. 9 

Q Let me have you look at what's marked General Counsel's 10 

1(c), as in Cat, and I don't -- I'm not sure if -- you can see 11 

if you have it up there. 12 

MR. HIGH:  What's the number? 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  1(c). 14 

MR. GIANNOPOULOS:  1(c), as in Cat. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Part of the formal 16 

documents? 17 

MR. GIANNOPOULOS:  Yes. 18 

THE WITNESS:  This says, General Counsel 1. 19 

Q BY MR. GIANNOPOULOS:  If you look at the bottom right, 20 

there should be a -- 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  They're not 22 

individually tabbed, but they've got -- 23 

THE WITNESS:  Okay. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  They do have stamps 25 
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on the pages.  It would be one of the very first pages in that 1 

exhibit.  In fact, it's the third page from the bottom.  Go 2 

all the way to the bottom. 3 

THE WITNESS:  All the way? 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All the way to the 5 

bottom, and then peel out three pages.  The third page will be 6 

1(c). 7 

THE WITNESS:  Okay. 8 

Q BY MR. GIANNOPOULOS:  Are you there? 9 

A 1(c). 10 

Q Can you see Western Refining Wholesale-New Mexico, an 11 

affiliate of Western Refining, Inc.? 12 

A Yes.  Western Refining Wholesale-New Mexico, an affiliate 13 

of Western Refining, Inc.  Yes. 14 

Q Okay.  So at least Wholesale's mentioned in that charge. 15 

 Correct? 16 

A Yes. 17 

Q Correct? 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It speaks for 19 

itself. 20 

MR. GIANNOPOULOS:  Okay. 21 

Q BY MR. GIANNOPOULOS:  Let me have you then move to 22 

General Counsel's 1(i), as in Isaac. 23 

A (Complying.) 24 

Q Let me know when you're there. 25 
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A 1(i).  Okay. 1 

Q And it says, Western Refining Wholesale in that document, 2 

too.  Correct? 3 

A Western Refining Wholesale-New Mexico.  Yes. 4 

Q Okay.  And then let me have you move to General Counsel's 5 

1(t) as in Tom. 6 

A (Complying.) 7 

Q And let me know when you're there. 8 

MR. HIGH:  Your Honor, if I could object to this line of 9 

questioning, I'm not sure what relevance it has.  The question 10 

and answer was, Other than this proceeding, so I don't know 11 

what -- I mean, obviously Wholesale's named or we wouldn't be 12 

here, so I don't know what the -- 13 

MR. GIANNOPOULOS:  I didn't write the -- my notes don't 14 

show that that was the question.  The transcript will speak 15 

for itself, Your Honor. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It will.  So will 17 

the documents.  I'm not sure myself how the question was 18 

phrased. 19 

THE WITNESS:  I'm there. 20 

Q BY MR. GIANNOPOULOS:  And that says, Wholesale, also.  21 

Correct? 22 

A Western Refining Wholesale.  Yes. 23 

Q Okay.  Now, let's go to Respondents' 31. 24 

A Okay. 25 
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Q And I believe you testified that this is the document you 1 

considered in deciding -- making a decision on a wage 2 

increase. 3 

A Correct. 4 

Q Okay.  Were there any other documents, other than this 5 

one, that you used to make that consideration? 6 

A This was the document we used.  Yes. 7 

Q This was the document you used. 8 

A And there was discussion. 9 

Q Okay.  Let me have you look at Respondents' Number 34. 10 

A (Complying.) 11 

Q Let me know when you're there. 12 

A I think I'm there.  Yes.  Respondents' 34. 13 

Q Yes.  Do you know what that is? 14 

A This is one of the pages in Respondents' 31.  It's the 15 

same information pretty much, I'm pretty sure. 16 

Q Did you use Respondents' 31 or did you use Respondents' 17 

34 in making your decision to make a wage increase? 18 

A Used 31, because it had the comparative earnings from 19 

2009, 2010. 20 

Q Did you ever get Respondents' 34? 21 

A I probably looked at it.  Yes. 22 

Q Who gave it to you?  Who sent it to you? 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  At what point in 24 

time? 25 
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Q BY MR. GIANNOPOULOS:  And when did you get it? 1 

A Which question? 2 

Q Well, when did you get Respondents' 34? 3 

A I would have -- I looked at this back in 2011 when we 4 

were deciding on a wage increase for the drivers. 5 

Q And what did you do with Respondents' 34? 6 

A I looked at it. 7 

Q And anything else? 8 

A Well, you know, it was one of the data points we used.  9 

Pam Scott had collected it.  I asked for some more information 10 

probably which is what got her to get me the earnings from 11 

2009, 2010, and -- 12 

Q Well, I don't want to know probably.  I would like -- I'd 13 

just like, at least your testimony, for you to tell me what 14 

Respondents' 34 is and what exactly you did with Respondents' 15 

34. 16 

A I reviewed it. 17 

Q You reviewed it.  Did you discuss it with anybody? 18 

A I reviewed it, and during the review, you discuss -- I 19 

discuss things with my managers.  Yes. 20 

Q Okay.  So with respect to Respondents' 34, as you sit 21 

here today, I would like you to tell me what you specifically 22 

remember discussing and with whom on Respondents' 34. 23 

A On Respondents' 34, I spoke about this document with Pam 24 

Scott, Chris Proctor, and talked about the overall effect.  25 
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This is what we found out in the marketplace. 1 

Q Okay.  And then what -- did you have any other 2 

discussions about Respondents' 34? 3 

A At that time, I asked what would be the impact of making 4 

any changes. 5 

Q Okay.  And who did you ask that of? 6 

A Pam Scott. 7 

Q Okay.  And did you give Pam Scott any direction? 8 

A Like I said, I asked her, What's the impact going to be. 9 

Q Okay.  And did she answer you? 10 

A She said she'd prepare something for me, show me what it 11 

was. 12 

Q Okay.  And she told you that when?  Where did this 13 

meeting occur? 14 

A In my office in Tempe. 15 

Q Okay.  And who else was present? 16 

A Myself and Chris Proctor. 17 

Q Okay.  And there doesn't seem to be a date on 18 

Respondents' 34.  But do you recall when that conversation 19 

occurred? 20 

A It would have been taken place in the summer of 2011. 21 

Q And would there have -- would this spreadsheet have been 22 

sent to you via email? 23 

A I'm not sure whether it was or not.  It could have been. 24 

 I can't remember. 25 
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Q And how about the spreadsheet in Respondents' 31?  Would 1 

that have been sent to you via email? 2 

A It quite possibly could have been.  I don't recall. 3 

Q Did you have a subsequent meeting with respect to 4 

Respondent's 31? 5 

A I think we made -- you know, just made the decision that 6 

we were going to go ahead with the wage increase. 7 

Q And was that made in a meeting? 8 

A Huh? 9 

Q You said, We made the decision. 10 

A I said, we reviewed it.  Then I made the decision that it 11 

was the right thing to do, and I went to senior management and 12 

told them what we were going to do. 13 

Q Okay.  So Respondents' 31, you said, We reviewed it.  Who 14 

was present when you reviewed Respondents' 31?  Was that in a 15 

meeting? 16 

A It was the same people:  myself, Pam Scott, and Chris 17 

Proctor. 18 

Q And when did that occur? 19 

A I don't know the date. 20 

Q And do you remember when -- do you remember what was 21 

discussed in that meeting with respect to 31?  Did you ask 22 

questions?  What was discussed in this -- 23 

A I asked a lot of questions.  I can't remember what they 24 

were. 25 
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Q Okay.  And the decision to issue a wage increase, was 1 

that a consensus?  Everyone agreed?  Was that your decision?  2 

How did that come about? 3 

A There was general consensus.  There was some parts of it 4 

that, you know, we didn't all agree on, but at the end of the 5 

meeting, we decided it was the right thing to do. 6 

Q And then what did you do with respect to that? 7 

A I went to see my senior management, and told them what I 8 

was going to do, and got their approval to do it. 9 

Q And is that documented in any way, via email, memo? 10 

A Discussion. 11 

Q Just verbal? 12 

A Yes. 13 

Q And same thing with your meetings with Pam Scott and 14 

Chris Proctor? 15 

A Yes.  I don't sit down and take notes on those. 16 

Q But do you recall if there were any emails going back and 17 

forth about that? 18 

A I can't recall. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  When you say you 20 

went to your senior management to get approval for the pay 21 

raise, who are you referring to? 22 

THE WITNESS:  Pretty much I talked to Scott Stevens, and 23 

I said, Scott, here's where we are budget-wise; this is what 24 

we found in the marketplace.  I feel -- 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm just concerned 1 

about who.  Anyone else had to be consulted before the -- 2 

THE WITNESS:  No. 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  -- decision? 4 

THE WITNESS:  No.  It's my decision and just get him to 5 

agree with it. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 7 

Q BY MR. GIANNOPOULOS:  How about -- and Mr. Stevens agreed 8 

with you. 9 

A Yes. 10 

Q Okay.  How about Victor Rueda?  Did you talk to him about 11 

it? 12 

A I told him what we were going to do. 13 

Q Okay. 14 

MR. GIANNOPOULOS:  May I have a couple minutes, Your 15 

Honor? 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Off the record. 17 

(Discussion held off the record.) 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Back on the record. 19 

MR. GIANNOPOULOS:  I have nothing further, Your Honor. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any redirect? 21 

MR. HIGH:  I may have some.  Could I think about it over 22 

lunch? 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, you know, I'd 24 

rather we conclude -- this is the last witness of the day.  If 25 
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you want to take a few minutes, you can certainly do that. 1 

MR. HIGH:  Let me take just a few minutes. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Off the 3 

record. 4 

(Discussion held off the record.) 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Back on the record. 6 

All right.  Any redirect? 7 

MR. HIGH:  No redirect, Your Honor. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Very good.  You're 9 

free to step down, sir. 10 

THE WITNESS:  Thank you. 11 

(Whereupon, the witness was excused.) 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I think that's the 13 

last witness of the day.  You have two more witnesses for 14 

tomorrow, so you may want to be prepared if you plan to put 15 

any rebuttal witnesses on sometime -- I don't know -- late 16 

tomorrow morning or perhaps tomorrow afternoon. 17 

MR. HIGH:  I think we'll be through by midmorning, late 18 

morning. 19 

MR. GIANNOPOULOS:  Okay.  We'll play it -- 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  Just give you 21 

some sense of timing there. 22 

MR. GIANNOPOULOS:  And there's still the issue of the 23 

document from the gentleman yesterday that we had asked for 24 

the logs from the -- terminal operator logs. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  Oh, yes.  Yes, yes, 1 

yes.  Okay. 2 

MR. HIGH:  And he's looking, and I have not heard from 3 

him today.  If we're available, we'll get them. 4 

MR. GIANNOPOULOS:  Okay.  So I just wanted to -- 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And you're going to 6 

review your records for Respondents' 31. 7 

MR. GIANNOPOULOS:  Yes. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Actually only 9 

a portion of 31, since -- 10 

MR. GIANNOPOULOS:  Yes. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  -- the second 12 

portion of it -- 13 

MR. GIANNOPOULOS:  Has been admitted. 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  -- has been 15 

admitted.  Yes. 16 

All right.  We'll be off the record till nine o'clock 17 

tomorrow morning. 18 

(Whereupon, at 12:05 p.m., the hearing in the above-19 

entitled matter was recessed, to reconvene at 9:00 a.m., 20 

Wednesday, August 15, 2012.) 21 
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BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 

 
In the Matter of: 
 
WESTERN REFINING WHOLESALE, 
INC., An Affiliate of 
WESTERN REFINING, INC.,        
  
and 
  
GIANT INDUSTRIES, A Wholly-
Owned Subsidiary of WESTERN 
REFINING, INC.,  
 
              Respondents, 
 
and  
 
CHAUFFEURS, TEAMSTERS AND 
HELPERS LOCAL UNION 492, 
INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, 
 
              Charging Party. 
 

 
 
 
 
 
 
 
 
 
Case No. 

 
 
 
 
 
 
 
 
 
28-CA-067703 
28-CA-073601 
28-CA-071261 
 
 
           

 

 The above-entitled matter came on for further hearing 

pursuant to adjournment, before JOHN McCARRICK, Administrative 

Law Judge, at 421 Gold Avenue, Albuquerque, New Mexico, on 

Wednesday, August 15, 2012, at 9:05 a.m. 
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I N D E X 
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WITNESSES DIRECT CROSS REDIRECT RECROSS DIRE 
 
Victor Rueda 3044 3054   
 
Michael Gailey 3067 3091   
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E X H I B I T S 
 

EXHIBIT NUMBER IDENTIFIED RECEIVED 
 
Respondents 
 
R-63 3040 3040 
 
General Counsel 
 
GC-164 3040 3041 
 
GC-165 3040 3042 
 
GC-166 3040 3042 
 
GC-167 3040 3042 
 
GC-168 3108 3110 
 
GC-169                         3112 (rejected)3114 
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P R O C E E D I N G S 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  This is a resumed 2 

hearing in the matter of Western Refining Wholesale, Inc., et 3 

al.  Case is 28-CA-67703, et al.  We have the same parties 4 

present today as all week, again with the exception of a 5 

representative from the Charging Party. 6 

You have a preliminary matter, Mr. High. 7 

MR. HIGH:  I do have one, Your Honor.  Yesterday counsel 8 

for the Acting General Counsel said I had not produced to him 9 

Exhibit 31 in response to the subpoena. 10 

MR. GIANNOPOULOS:  No.  That was produced, Your Honor.  I 11 

looked at it last night, and I was going to withdraw that 12 

objection on the record and apologize to the Court.  I did 13 

look at -- it was the supplemental production which was 14 

produced, and I did look at that last night.  So I do 15 

apologize to Mr. High and to the Court. 16 

MR. HIGH:  And I just wanted the record to reflect that 17 

that document was submitted to the Board on May 23 of 2012. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So reflect.  All 19 

right.  We have two more witnesses for Respondent. 20 

MR. HIGH:  That's correct, Your Honor. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And at this point, 22 

does General Counsel anticipate any rebuttal? 23 

MR. GIANNOPOULOS:  At this point, no. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 25 
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MR. HIGH:  I do have one exhibit that I want to offer 1 

that I don't have with me.  It's our -- it's the response that 2 

we filed in response to the ULP against Giant Industries, Inc. 3 

 I thought I brought that response with me, and I don't have 4 

it, so I do want it as an exhibit to submit in the record.  I 5 

don't know if I can get one from the Board office here -- 6 

MR. GIANNOPOULOS:  I mean, I can certainly, at the break, 7 

go up and see if it's in our files and give it to you.  I 8 

probably would object, quite frankly, to its introduction, but 9 

I could certainly try to track it down. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And I'm not sure.  11 

What's the relevance of the document, sir? 12 

MR. HIGH:  Well, maybe we can just work out a 13 

stipulation.  When we -- when the charge was filed against 14 

Giant Industries, Inc. -- and I don't know the number; it's in 15 

the official papers here -- we responded to that charge and 16 

pointed out to the Board that the correct name of the employer 17 

was Western Refining Southwest, Inc. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Oh. 19 

MR. HIGH:  We did that early on, and despite that, they 20 

have proceeded against Giant Industries, Inc., and I just want 21 

the record to reflect that, and maybe we can just stipulate.  22 

I mean, we -- the point I'm making is we have not hidden the 23 

ball from them in terms of corporate organization, and despite 24 

disclosing who the real employer is in that -- with respect to 25 
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that charge, they have disregarded that and proceeded against 1 

Giant Industries, Inc.  So that's the only purpose I'm 2 

offering it.  And if we can just stipulate to that -- and I 3 

think it's undisputed, so then maybe we won't need the 4 

exhibit. 5 

MR. GIANNOPOULOS:  I can't stipulate to something I 6 

haven't seen.  I'd have to go and actually track down this 7 

document, and see what it says and -- 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  Let's do 9 

that -- why don't we do that. 10 

MR. GIANNOPOULOS:  I mean, we could do it now.  It would 11 

only take five minutes -- 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Why don't we do it 13 

now. 14 

MR. GIANNOPOULOS:  -- to hook up to our system and -- 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  We may not have a 16 

break.  I don't know how long these witnesses are going -- 17 

MR. GIANNOPOULOS:  But while we're still on the record, 18 

Your Honor, I'd like to know where we are with respect to the 19 

log. 20 

MR. HIGH:  I have not heard.  I will call while we're 21 

doing this other stuff. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Let's go 23 

off the record. 24 

(A short recess ensued.) 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  We're back on the 1 

record.  We have a number of exhibits the parties wish to 2 

offer by stipulation.  Who's going to go first? 3 

MR. HIGH:  I only have one, so I guess I'll go first.  We 4 

would offer Respondents' Exhibit 63, Your Honor, which is a 5 

letter addressed to the Board, dated January 9 of 2012. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  That's Respondents' 7 

63. 8 

(Document marked as R-63.) 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection to its 10 

receipt? 11 

MR. GIANNOPOULOS:  No, Your Honor.  We'll stipulate it 12 

was sent to us on that date and was in our files. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  14 

Respondents' 63 is received. 15 

(Document marked R-63 received in evidence.) 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Now you have a 17 

number of exhibits you wish to offer, Mr. Giannopoulos? 18 

MR. GIANNOPOULOS:  Yes, Your Honor.  I'll start with 19 

General Counsel's 164.  I have four exhibits, 164 through 167. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 21 

(Documents marked for identification as GC-164 thru GC-167.) 22 

MR. GIANNOPOULOS:  I'll start with 164. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  These are all 24 

documents from the Arizona Corporations Commission? 25 
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MR. GIANNOPOULOS:  the first three are. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right. 2 

(Pause.) 3 

MR. GIANNOPOULOS:  Okay, Your Honor. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Hang on just a 5 

second.  Let me get these -- go ahead. 6 

MR. GIANNOPOULOS:  The first document is General 7 

Counsel's 164, which is a four-page document.  So although at 8 

the top it says, Page 4 through 6, it's only page 1 through 4. 9 

 We agreed the last page was improperly included.  This is a 10 

document that's on file with the State of Arizona Corporations 11 

Commission, and it's publicly available on their website, 12 

showing the -- it's an annual filing for Western Refining 13 

Southwest, Inc. 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Any 15 

objection -- 16 

MR. GIANNOPOULOS:  Officers and directors.  I move for 17 

its admission. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 19 

MR. HIGH:  No objection. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  164 is received. 21 

(Document marked GC-164 received in evidence.) 22 

MR. GIANNOPOULOS:  General Counsel's 165 is a similar 23 

document from the Arizona -- State of Arizona Corporations 24 

Commission for Western Refining Wholesale, Inc.  I'll move for 25 
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the admission of 165.  It's a four-page document. 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 2 

MR. HIGH:  No objection. 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  165 is received. 4 

(Document marked GC-165 received in evidence.) 5 

MR. GIANNOPOULOS:  General Counsel's 166 is a four-page 6 

document, a similar document on file with the State of Arizona 7 

Corporations Commission for Giant Industries, Inc.  And I'll 8 

move for its admission. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 10 

MR. HIGH:  No objection, Your Honor. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  166 is received. 12 

(Document marked GC-166 received in evidence.) 13 

MR. GIANNOPOULOS:  And then General Counsel's 167 are the 14 

terminal operator logs that Mr. Mecale testified to yesterday 15 

or the day before, when he testified. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Right. 17 

MR. GIANNOPOULOS:  And these were produced to us this 18 

morning, and I'd like to move for their admission. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 20 

MR. HIGH:  No. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  167 is received. 22 

(Document marked GC-167 received in evidence.) 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Any 24 

other preliminary matters? 25 
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MR. HIGH:  We have nothing further, Your Honor. 1 

MR. GIANNOPOULOS:  Nothing further from General Counsel 2 

either. 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Do you 4 

have a witness ready to go, Mr. High? 5 

MR. HIGH:  We do, Your Honor. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Let's go off the 7 

record while you bring that witness in. 8 

(Off the record.) 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 10 

MR. HIGH:  Respondent would call Mr. Victor Rueda. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sir, if you'll stand 12 

and raise your right hand. 13 

Whereupon, 14 

 VICTOR RUEDA 15 

was called as a witness by and on behalf of the Respondents, 16 

and, after having been duly sworn, was examined and testified 17 

on his oath as follows: 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Be seated, sir.  19 

Again, would you state your name for the record, sir. 20 

THE WITNESS:  Victor Rueda. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Would you spell your 22 

last name, sir. 23 

THE WITNESS:  R-U-E-D-A. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Thank you.  Mr. 25 
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High. 1 

 DIRECT EXAMINATION 2 

Q BY MR. HIGH:  Mr. Rueda, where are you employed? 3 

A Western Refining Company. 4 

Q What's your position there? 5 

A Vice president of human resources. 6 

Q Where do you office? 7 

A I split my time between El Paso, Texas, and Tempe, 8 

Arizona. 9 

Q Tell us, if you will, what your duties as vice president 10 

of human resources. 11 

A The HR functions report to me, so health and welfare, 12 

recruiting payroll, and labor relations. 13 

Q All right.  Let's go through your organization in terms 14 

of who is under you in HR? 15 

A In reporting to me directly is the administrative HR 16 

staff in Tempe, and that's the payroll folks and the benefit 17 

folks -- 18 

Q All right. 19 

A -- that report directly to me. 20 

Q Okay.  Those are your direct reports? 21 

A Correct. 22 

Q What is your relationship to Pam Scott, for example? 23 

A Pam reports directly to Kevin Goode.  She has a dotted 24 

line tome, and we collaborate on HR-related issues, but she 25 
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reports directly to Kevin Goode. 1 

Q All right.  And do you know -- 2 

(Cell phone ringing.) 3 

MR. GIANNOPOULOS:  Your Honor, could we go off the 4 

record?  I apologize.  Sorry.  My sincerest apologies, Your 5 

Honor. 6 

MR. HIGH:  Is that the Greek national anthem? 7 

MR. GIANNOPOULOS:  No, it's not.  I'm very, very sorry.  8 

I apologize. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  That's all right. 10 

MR. HIGH:  He's just trying to throw me off, Your Honor. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It worked. 12 

MR. GIANNOPOULOS:  I'm very sorry.  I'm sorry, Charlie.  13 

Go ahead. 14 

Q BY MR. HIGH:  Mr. Rueda, do you know a person by the name 15 

of Ron Rasmussen? 16 

A I do. 17 

Q What is your relationship to him? 18 

A Again, Ron has a dotted line to me regarding HR 19 

functions, but he reports to directly to Rocky Sprouse. 20 

Q All right.  What do you mean by a dotted line?  What does 21 

that mean? 22 

A We collaborate on HR-related issues, certainly in the 23 

areas of payroll and benefits that I'm more directly involved 24 

in.  It's more of a -- less of a dotted line, if you will, but 25 
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on the day-to-day operational HR functions, he reports to 1 

Rocky Sprouse. 2 

Q Are you his supervisor? 3 

A I am not. 4 

Q Are you Pam Scott's supervisor? 5 

A I am not. 6 

Q Now, you mentioned that you do, you say, labor relations. 7 

A Yes, sir. 8 

Q What's that responsibility? 9 

A Well, we've got two bargaining units, one in the Gallup 10 

Refinery and one in the El Paso Refinery that I administer 11 

those contracts and work directly with the unions regarding 12 

those contracts. 13 

Q And which union is that? 14 

A The International Operating Engineers, Local 351. 15 

Q All right.  And to whom do you report, Mr. Rueda? 16 

A I report to Mark Smith. 17 

Q And what is Mr. Smith's position? 18 

A He is president of refining and marketing. 19 

Q Now, in terms of HR policies, do you play any role in 20 

developing new HR policies? 21 

A Yes.  We collaborate on policy development, but I 22 

normally take the lead in developing new opening statement, 23 

and when it comes to implementing policies, it's more 24 

collaborative.  Because the divisions are rather distinct and 25 
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have an awful lot of autonomy, we collaborate on how we're 1 

going to roll out policies and making sure they work for all 2 

the various divisions. 3 

Q Do you, as far as you know, have the authority to impose 4 

whatever HR policy you want on either retail or wholesale? 5 

A I wouldn't describe it as impose.  Now, there are certain 6 

things when -- clearly laws change from time to time, and we 7 

have an obligation to comply with those laws, and so when we 8 

have to make a policy change to comply with federal or state 9 

laws, you know, I certainly impose those, but more general 10 

policies, we collaborate on. 11 

Q Are the policies the same across any of those? 12 

A We try and keep them as uniform as we can, but the 13 

differences in the divisions do spark for some individual 14 

policies between the divisions, and then there's bargaining-15 

unit contracts in the two refineries as well. 16 

Q Do the terminal managers, for example, or other field 17 

people have the right to come up with their own HR opening 18 

statement? 19 

A No.  They would work with the HR folks in their line of 20 

progression, if you will, or in their division. 21 

Q Look, if you will, in front of you there at General 22 

Counsel Exhibit 92, please. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It will probably be 24 

that large stack to your right. 25 
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THE WITNESS:  This one? 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes. 2 

THE WITNESS:  Which exhibit number? 3 

MR. HIGH:  92. 4 

THE WITNESS:  (Complying.) 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's a document 6 

that's entitled, 2012 Open Enrollment is just around the 7 

corner. 8 

THE WITNESS:  Okay. 9 

Q BY MR. HIGH:  Do you have that in front of you, Mr. 10 

Rueda? 11 

A I do. 12 

Q What is open enrollment? 13 

A Annually it's the opportunity for folks to enroll in our 14 

various health and welfare plans, and make changes, add 15 

dependents, drop dependents, without having to satisfy any 16 

other -- 17 

Q All right.  Who decides when there's going to be open 18 

enrollment? 19 

A Well, it's -- open enrollment, it's an annual process, 20 

but picking the exact dates, I guess, falls to me.  But 21 

typically, I mean, there's very little leeway.  It's going to 22 

be in October and November of every year for January 1 start. 23 

Q And what happens during open enrollment? 24 

A Employees select from our various options.  They add 25 



 3049 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

dependents, drop dependents, make other changes.  They can 1 

increase their life insurance.  They can enroll them in the 2 

401(k) plan, make changes to the 401(k) plan. 3 

Q Does the company have -- or let me rephrase that.  Are 4 

there any benefits that apply to employees of all the Western 5 

Refining companies? 6 

A We have one health and welfare plan that all eligible 7 

employees participate in. 8 

Q All right.  Let's stop there for a minute.  That's what 9 

kind of a plan? 10 

A Health and welfare, it's our health insurance and our 11 

dental insurance, vision. 12 

Q And who all would be covered by that plan? 13 

A That plan is all wholesale, retail, administrative 14 

employees, and refining employees.  With the retail employees, 15 

it's those that have been employed for a year or more. 16 

Q So the eligibility is different for the retail employees 17 

than other people. 18 

A Correct. 19 

Q But when you say, refinery, then, are the employees at 20 

the refinery represented by Operating Engineers union, are 21 

they covered by this plan, too? 22 

A They are. 23 

Q As are the non-union-represented employees of like 24 

wholesale. 25 
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A Correct. 1 

Q And are there any other plans, other than the health and 2 

welfare that have that broad application? 3 

A The 401(k) plan is -- applies to all employees in the 4 

company. 5 

Q Okay. 6 

A And then disability, short-term/long-term disability 7 

plans. 8 

Q Okay.  And are these the ones that can be changed every 9 

year if someone wants to change them? 10 

A Correct. 11 

Q And that's done through this open enrollment? 12 

A Correct. 13 

Q Now, looking at General Counsel Exhibit 92, how are 14 

these -- how is this health and welfare plan administered, 15 

that's referred to in General Counsel Exhibit 92? 16 

A We administer them via VEBA Trust. 17 

Q Stop there a minute.  Can you spell that, so we'll know 18 

and we won't have to correct the transcript? 19 

A Yes.  It's V-E-B-A, and it stands for Voluntary Employee 20 

Benefit Association. 21 

Q Okay. 22 

A That's how these plans are administered.  The design of 23 

the plan and how they're funded -- you know, the plans are 24 

funded directly by Western Refining, and so how much funding 25 
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is going to go in there and how the plans are designed are -- 1 

that's a decision made by management. 2 

Q Okay.  But how does this VEBA Trust work? 3 

A It's a -- really a tax-deferred way to fund the welfare 4 

benefit plans by funding the VEBA Trust, and in turn, the VEBA 5 

Trust pays for and administers the claims.  We're self-insured 6 

on our health insurance plan, and so in order to maintain the 7 

actual payments both to the third-party administrator and to 8 

the actual providers. 9 

Q Are there any benefit plans in this VEBA Trust, other 10 

than the ones that cover that broad scope of people you 11 

mentioned earlier? 12 

A No. 13 

Q Okay.  And who administers the VEBA Trust? 14 

A The VEBA Trust, there is a VEBA Trust committee.  We 15 

refer to them as trustees.  They are the trustees of VEBA 16 

Trust, and they handle the administrative issues with the 17 

plan.  You have to have some claim procedures in place, and in 18 

order to comply with IRS regs, those folks -- there has to be 19 

an independent body who makes decisions on claims to the 20 

plans, coverage issues, claims not paid, that sort of thing. 21 

Q And do you know who these trustees are?  First of all, 22 

how many of them are there? 23 

A I don't want to guess but typically about six. 24 

Q Do you know who they are? 25 



 3052 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm not sure that 1 

the -- I think we'd all be in agreement that the trustees 2 

themselves are independent of the employer in this case. 3 

MR. HIGH:  Independent in the sense that they're required 4 

to act as fiduciaries, in a fiduciary capacity independent of 5 

the employer.  They are employees.  That's what I want to get 6 

into. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Employees of -- 8 

MR. HIGH:  Western Refining. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  -- Western Refining. 10 

MR. HIGH:  Yes. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  I'm not sure 12 

that the structure -- you know, in terms of -- I assume this 13 

goes to the question of integrated enterprise that's been 14 

alleged.  I'm not sure that the trust structure is one of the 15 

elements that the Board traditionally looks at. 16 

MR. HIGH:  Well -- 17 

MS. ALONZO:  Your Honor, and I object to this line of 18 

questioning.  I think it's irrelevant. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, that's what 20 

I'm kind of getting at, trying to find out from Mr. High 21 

what -- how this goes to common control of labor relations 22 

basically. 23 

MR. HIGH:  Well, Pam Scott testified that she's on this 24 

committee that determines benefits, and she was asked the 25 
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question, Is that benefits for retail also.  She said, Yes.  1 

And what I want to show with Mr. Rueda is the committee she's 2 

talking about are these trustees on this VEBA Trust.  It's not 3 

as though she's sitting in some HR meeting with the retail 4 

people and deciding what the retail benefits are going to be. 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Uh-huh. 6 

MR. HIGH:  That's what I want to show, that she is a 7 

trustee of this VEBA Trust. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  Well, I'll 9 

allow it for that purpose. 10 

MR. HIGH:  Okay.  And that's the only purpose I'm 11 

offering it. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right. 13 

Q BY MR. HIGH:  Mr. Rueda, these trustees, do you know who 14 

they are? 15 

A Yes. 16 

Q Would you tell me who they are, please? 17 

A Pam Scott, Ron Rasmussen, myself, Matt Yoder, Dion Geary, 18 

and John Howell, although he's recently changed. 19 

Q And are all those individuals -- well, let me ask you a 20 

different way.  Are any of the people you just named employed 21 

by anyone other than a Western Refining affiliated company? 22 

A No. 23 

Q All right.  Now, what do these trustees actually do?  24 

What do they decide? 25 
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A I mean, to decide is really probably the wrong word.  We 1 

administer the plan.  The trustees administer the plan.  The 2 

plan as designed, we want to make sure that the third-party 3 

administrator is being faithful to the plan and administrating 4 

it in accordance with the regulations.  Then we monitor claims 5 

control and review the claims, and that's really to be in a 6 

position should the funding not be appropriate to approach 7 

management and let them know that, you know, we anticipate a 8 

need for some funding changes.  And then ultimately, to act as 9 

a court of last resort on claim disputes between the third-10 

party administrator and one of the members who may be an 11 

employee or dependent. 12 

Q All right.  Do these trustees decide what benefits are 13 

going to be offered, either by Western Refining Southwest, 14 

Inc., Western Refining Wholesale, or any other Western-15 

affiliated company? 16 

A No. 17 

MR. HIGH:  We'll pass the witness. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Cross. 19 

MR. GIANNOPOULOS:  Can we have a few minutes, Your Honor? 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Off the record. 21 

(A short recess ensued.) 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Back on the record. 23 

 CROSS-EXAMINATION 24 

Q BY MS. ALONZO:  Mr. Rueda, my name is Sophia.  I'm 25 
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prosecuting the case on behalf of the Government along with 1 

Mr. Giannopoulos, and I'm going to ask you some follow-up 2 

questions as to your answers. 3 

You just testified that you are the HR vice president.  4 

Correct? 5 

A Yes, ma'am. 6 

Q Now, is there anyone above you on the HR side? 7 

A No. 8 

Q So you are the top HR official for all Western Refining, 9 

Inc., including its -- including all the subsidiaries. 10 

A Inc. -- I'm not an officer of Inc.  Inc. has no 11 

employees, but from LP on down, I do.  I am. 12 

Q Okay.  So for all the subsidiaries, you are the top 13 

official in HR. 14 

A I'm the senior HR person for Western Refining. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  What entity actually 16 

employs you, sir? 17 

THE WITNESS:  Western Refining, LP. 18 

Q BY MS. ALONZO:  Now, all of the HR officials for the 19 

subsidiaries have a dotted line to you.  Right? 20 

A Correct. 21 

Q Now, which entity owns the Gallup Refinery? 22 

A I believe it's Western Refining Southwest. 23 

Q Okay.  And what about the El Paso Refinery? 24 

A Western Refining, LP. 25 
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Q And the Bloomfield facility, who owns that? 1 

A I believe that's also Southwest. 2 

Q Okay.  Now, Pam Scott has a dotted line to you.  Right? 3 

A Yes, ma'am. 4 

Q And does she get a performance evaluation? 5 

A She does. 6 

Q And is that an annual performance evaluation? 7 

A It is. 8 

Q Now, do you have any input in her performance evaluation? 9 

A Kevin does her evaluation.  He normally extends the 10 

courtesy of letting me review it.  If there was disagreements, 11 

I guess we would discuss it, but he performs the evaluation 12 

and assigns the grade.  I guess I would have a right to 13 

dispute. 14 

Q Right.  And do you have any input into that appraisal? 15 

A He'll ask me questions about how she interacts with the 16 

other groups, but no direct input.  No. 17 

Q Now, what other type of input do you have into her 18 

performance -- well, when was her last performance evaluation? 19 

A Last year.  I don't think this year -- I don't know if 20 

this year has been completed or not. 21 

Q So in 2011? 22 

A Let me get my -- it was done in 2012 for 2011.  It 23 

trails. 24 

Q Okay.  And when did that -- do you remember the month 25 
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that that took place?  Was it beginning of the year or -- 1 

A Early in the year.  I'd be guessing, but certainly in the 2 

first quarter. 3 

Q Okay.  And did you -- were you forwarded his performance 4 

evaluation once it was completed? 5 

A Yes. 6 

Q And who drafts that? 7 

A Kevin Goode does her performance evaluation. 8 

Q And you have input on all the HR representatives for all 9 

of these subsidiaries.  Right? 10 

A "Input" is not the right word.  I certainly review them, 11 

and it's more I reserve the right to discuss it, but they 12 

don't -- their individual supervisors don't seek input from 13 

me. 14 

Q Well, but once the evaluation's completed, you do look -- 15 

you do review the evaluations.  Correct? 16 

A I do. 17 

Q And you do have the right to make any changes to it.  18 

Right? 19 

A I have the right to discuss changes.  It's a 20 

collaborative approach.  I'm not in a position to tell Kevin, 21 

It should be a 3.5 instead of a 2.5.  That would be something 22 

that we would discuss. 23 

Q Okay.  So you do discuss the performance and the ultimate 24 

appraisal for these particular HR heads. 25 
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A Yes. 1 

Q Okay.  Now, if an HR position is open at a subsidiary, 2 

are you involved in the hiring of that position? 3 

A The -- at the top level, I would certainly want to 4 

interview that person.  Below that level, typically no. 5 

Q And what is the top level? 6 

A Typically it's the manager position in the individual 7 

lines of business. 8 

Q Okay.  So if an HR position were to open for Giant, you 9 

would be able to -- you would play a role in that -- in the 10 

hiring of that individual or that position? 11 

A There -- Giant is a brand name.  It's not a -- Giant 12 

doesn't hire any employees, so it's a brand name. 13 

Q Well, for -- 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It's a holding 15 

company as well, is it not?  I mean, it's a legal entity. 16 

THE WITNESS:  I'm not sure.  I'm an HR guy, Your Honor.  17 

I'm not sure that I understand -- 18 

Q BY MS. ALONZO:  You don't understand the corporate 19 

structure entirely. 20 

A Not entirely, no. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So it's something 22 

else then.  There's a term that's been used here, and I'm 23 

sorry.  I don't want to interrupt you.  I want to get it 24 

clarified for myself.  You used the term that your employer is 25 
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Western Refining, LP.  Is that also Western Refining, Inc.? 1 

THE WITNESS:  No.  Western Refining, Inc., is not the 2 

same thing. 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, this is a new 4 

entity then.  This is something that I'm not -- what does the 5 

LP stand for? 6 

THE WITNESS:  Limited partnership. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead.  This is a 8 

new entity than we've talked about during this entire trial. 9 

Q BY MS. ALONZO:  Now, to follow up on the positions open 10 

for the head of -- the HR heads, let's say if Pamela Scott's 11 

position became open, would you be involved in interviewing or 12 

hiring candidates for that position? 13 

A I would be involved in interviewing that position.  14 

Ultimately, the decision on who would they hire would be made 15 

by Kevin, because that's who this person would report to. 16 

Q Okay.  And you would be able to sit in and discuss your 17 

recommendation with Kevin Goode.  Right? 18 

A I'm -- yes.  I'm sure he would extend that courtesy to 19 

me. 20 

Q Okay. 21 

A But it would be a courtesy. 22 

Q Are you an officer -- and you are also an -- in addition 23 

to being the vice president of human resources, you're also an 24 

officer of Western Refining Wholesale, Inc.  Right? 25 
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A Yes, ma'am. 1 

Q And what is your title as an officer of Western Refining 2 

Wholesale, Inc.? 3 

A I believe it's vice president, human resources, on all 4 

the corporate documents.  I don't think that that one changes. 5 

Q Now, you also -- Mr. High asked you some questions about 6 

collaborating on policies with Ron Rasmussen. 7 

A Yes. 8 

Q And you -- if there's a dispute amongst the subsidiaries 9 

on the implementation of a policy, you have the ultimate say 10 

as to how to resolve that dispute.  Right? 11 

A It's -- our approach is collaborative, and so we would 12 

reach a consensus.  And now ultimately if we were not able to 13 

reach a consensus, then I would involve Mark Smith, my boss, 14 

and he would be in a position to force a decision.  But at my 15 

level, it's more collaborative than that, and I don't see it 16 

as a position to be able to dictate. 17 

Q Well, when there's a dispute amongst the subsidiaries as 18 

to a particular policy, though, you are at the position to 19 

resolve that dispute on the final policy.  Right? 20 

A To a large degree, but, I mean, if there is a impasse 21 

between, say, Kevin and I and how we're going t do something, 22 

then we're going to involve our superiors. 23 

Q Okay.  But he -- and that is how you would resolve it 24 

from a level higher than you, but the head -- the department, 25 
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the HR heads, wouldn't be able to go above you and implement 1 

the policy without your final word on it.  Right? 2 

A I think -- no one's ever tried to do that, but, you know, 3 

again, since the individual heads do not report to me, they 4 

could certainly -- 5 

Q Well, and with respect to policy development, though. 6 

A Policy development, you know, again, it's collaborative. 7 

 We reach a consensus. 8 

Q Uh-huh. 9 

A And so we generally don't have to -- no one dictates, and 10 

we reach a consensus about how things are going to work and go 11 

forward. 12 

Q Now, you also gave some testimony on the VEBA Trust, and 13 

this is a court of last resort in resolving disputes in 14 

benefits.  Right? 15 

A How benefits are administrated by the health and welfare 16 

plans. 17 

Q And one of the functions is to also be the last resort 18 

for handling some type of a claim dispute from a particular 19 

employee.  Right? 20 

A Correct. 21 

Q And all nonunion employees for Western -- for all of the 22 

Western subsidiaries are managed through this particular 23 

trust.  Right? 24 

A Nonunion and union. 25 
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Q Okay. 1 

MS. ALONZO:  Just a moment, Your Honor. 2 

(Pause.) 3 

MR. GIANNOPOULOS:  Can we go off the record for a second, 4 

Your Honor? 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Off the record. 6 

(Discussion held off the record.) 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Back on the record. 8 

Q BY MS. ALONZO:  Mr. Rueda, are you an officer of any 9 

other Western subsidiary? 10 

A I believe I'm an officer of all the subsidiaries that 11 

have employees, which is not all the subsidiaries.  There's 12 

six, and I'd have to review the records to know, but all the 13 

subsidiaries that have employees, I'm an officer of. 14 

Q So that would be -- can you name the ones -- name a few 15 

just off the top of your head? 16 

A Southwest, LP, Pipeline, and I forget the proper -- 17 

there's proper names for some of the retail entities.  There 18 

are several. 19 

Q Now, when you say, Pipeline, is that the complete name? 20 

A No.  I think it's Western Refining Pipeline or Logistics. 21 

Q Okay.  And you are the vice president of human resources 22 

for all of these subsidiaries.  Correct? 23 

A I am. 24 

Q Now, Mr. Rueda, who issues your paycheck? 25 
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A Western Refining, LP. 1 

Q Now, I just asked you some questions about the 2 

performance appraisals for the HR head of the subsidiaries.  3 

Do you sign those appraisals when they are completed? 4 

A No. 5 

Q Now, going back to this collaborate consensus on policy 6 

development for the subsidiaries, you would collaborate with 7 

Kevin Goode if there is some dispute with reaching that 8 

consensus amongst the subsidiaries.  Right? 9 

A Primarily with Pam Scott, but to the extent that it 10 

required Kevin's input, yes, I would collaborate with Kevin. 11 

Q And with respect to other subsidiaries for Western 12 

Refining, you would collaborate with their executives or the 13 

equivalent of Kevin Goode if there was a dispute that could 14 

not be resolved through a collaborative consensus.  Right? 15 

A Correct. 16 

Q And I believe we may have been talking over each other on 17 

this point, but you are an officer and vice president of all 18 

the subsidiaries of Western -- you're the vice president HR 19 

for all Western subsidiaries. 20 

A All Western subsidiaries that have employees.  Not all 21 

subsidiaries have employees. 22 

MS. ALONZO:  No further questions. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I have a couple 24 

before you go on redirect, Mr. High, just for clarification.  25 
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I believe you mentioned, when you were talking about 1 

developing HR policy in general, you indicated there might -- 2 

there could be some individual policies within a subsidiary or 3 

division.  Can you tell me some individual policies that exist 4 

that are different from an overall policy that may have been 5 

developed for the entire -- 6 

THE WITNESS:  The bulk of the differences are between 7 

retail and everybody else.  The base salaries or wages in 8 

retail are lower than they are in most of the other -- all of 9 

the other subsidiaries.  Turnover is higher, and so some of 10 

the sick pay benefits -- 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  When you refer to 12 

retail, what entity are you referring to? 13 

THE WITNESS:  Well, there are several -- again, without 14 

looking at the corporate chart, I don't want to guess, but 15 

there's probably four or five separate entities that hold 16 

retail assets.  Southwest does, and again without looking at 17 

the corporate chart, I can't be -- I don't want to misspeak on 18 

the others. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  When you talk about 20 

retail, you're talking about a function, rather than a legal 21 

entity. 22 

THE WITNESS:  Correct.  C-stores, the convenience stores. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  So what 24 

are the differences in a retail function in terms of human 25 
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resources policies? 1 

THE WITNESS:  Well, you mentioned salaries, and there are 2 

some automatic -- wages is one, because there's some automatic 3 

wage increases that work in retail after six months, after a 4 

90-day review, after -- that just aren't really practical for 5 

the rest of the organization, and they're incremental, very 6 

small, incremental wages. 7 

Sick pay, you know, they -- you have to work in retail 8 

for a much longer time before you have any sick benefits, and 9 

again, that's a function of turnover and pay and coverage. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Is that health and 11 

welfare as well? 12 

THE WITNESS:  Health and welfare, there's a difference if 13 

you've been employed for less than a year.  After a year, if 14 

you stay with the retail entities for a year or more, then 15 

you're on the same benefit pay. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And the reason for 17 

these differences between retail and the other functions -- 18 

THE WITNESS:  Primarily it's low wages and high turnover, 19 

and extremely -- and much more significant cost of -- employee 20 

costs versus the overall business.  A different business 21 

model. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Are there any other 23 

differences in human relations policies that you can think of, 24 

other than retail? 25 
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THE WITNESS:  And then in how we implement and administer 1 

the safety programs between the three entities are very 2 

different, because they're very different entities.  The 3 

retail safety program is very different than the wholesale one 4 

that has a lot of DOT components that we have to comply with 5 

versus the refinery that has PSM compliance that is whole 6 

other -- 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So these policies -- 8 

am I correct? -- are tailored to the various functions -- 9 

THE WITNESS:  Correct. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  -- that are being 11 

performed. 12 

THE WITNESS:  Correct. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Okay.  14 

Mr. High? 15 

MR. HIGH:  I have nothing further, Your Honor. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any further 17 

questions after mine? 18 

MS. ALONZO:  No further questions. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right, sir.  20 

Thank you very much.  You can step down. 21 

(Whereupon, the witness was excused.) 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Let's go off the 23 

record, Carol. 24 

(A short recess ensued.) 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  Back on the record. 1 

Who would you call as your next witness, sir? 2 

MR. HIGH:  Respondent would call Mr. Mike Gailey. 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sir, if you'll raise 4 

your right hand -- 5 

Whereupon, 6 

 MICHAEL GAILEY 7 

was called as a witness by and on behalf of the Respondents, 8 

and, after having been duly sworn, was examined and testified 9 

on his oath as follows: 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Please be seated, 11 

sir.  Would you state your name for the record. 12 

THE WITNESS:  My name's Michael Gailey. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Spell your last 14 

name, sir. 15 

THE WITNESS:  G-A-I-L-E-Y. 16 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Do it again, sir.  17 

My pen just ran out of ink.  G-A -- 18 

THE WITNESS:  G-A-I-L-E-Y. 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  L-E-Y.  All right, 20 

sir.  Thank you.  Go ahead, Mr. High. 21 

MR. HIGH:  Thank you, Your Honor. 22 

 DIRECT EXAMINATION 23 

Q BY MR. HIGH:  Mr. Gailey, where are you employed? 24 

A I'm employed at Western Refining Wholesale in El Paso, 25 
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Texas. 1 

Q And what's your position there? 2 

A I am the terminal manager. 3 

Q All right.  Describe for us, if you will, the facility 4 

that you are the manager of. 5 

A We run a lubes operation, which delivers wholesale lubes 6 

to customers, and we also run fuel trucks to our customers. 7 

Q All right.  And how long have you been the terminal 8 

manager there? 9 

A I have been the terminal manager since February 2009 10 

officially. 11 

Q What does officially mean?  Were you --Well, I was placed 12 

as a driver supervisor in November 2008 when the previous 13 

supervisor was let go. 14 

Q Okay.  And then you became terminal manager when? 15 

A When I officially was made the terminal manager was -- I 16 

believe it was March of this year, if I remember correctly, 17 

official name.  We were terminal supervisors before that. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Same job? 19 

THE WITNESS:  Yes, sir.  Same job. 20 

Q BY MR. HIGH:  All right.  And how many people work there 21 

at the El Paso terminal? 22 

A There's 23 employees, plus myself. 23 

Q All right.  And what do those people do? 24 

A I've got truck drivers that are finished products 25 
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drivers.  I've got a lubes driver.  I've got a gentleman that 1 

runs the warehouse.  He is a warehouse operator, and then he 2 

loads the trucks, does all the warehouse operations.  I've got 3 

a secretary -- a transportation analyst, and there are two 4 

salesmen in that office also. 5 

Q All right.  And let's break down the drivers.  How many 6 

finished product drivers do you have? 7 

A There are 20. 8 

Q I'm sorry? 9 

A Twenty. 10 

Q Twenty? 11 

A Yes. 12 

Q How many lube drivers? 13 

A One. 14 

Q And where do the finished product drivers normally load 15 

their trucks? 16 

A They normally load at the Western Refining terminal on  17 

Trowbridge in El Paso. 18 

Q And how long have you been with Western? 19 

A Since March of 2008. 20 

Q Did you start out as terminal manager? 21 

A I did not.  I started out as a truck driver. 22 

Q And how long did you work as a truck driver? 23 

A From March 2008 until October of 2008. 24 

Q Okay.  And as a truck driver, what kind of a truck were 25 
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you driving? 1 

A I was driving a transport -- what we call a transport, a 2 

tractor-trailer combination. 3 

Q Is that a finished product -- 4 

A That is a finished products truck. 5 

Q And where you were working? 6 

A I was working at the El Paso terminal. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'm sorry.  Did you 8 

say the drivers actually load at the El Paso terminal, or is 9 

this at the Western Refining rack? 10 

THE WITNESS:  It's a Western Refining rack, sir. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay.  Go ahead. 12 

Q BY MR. HIGH:  How far apart is the El Paso terminal that 13 

you supervise and the El Paso refinery where the drivers load 14 

the trucks? 15 

A Fifteen miles. 16 

Q Fifteen miles? 17 

A Yes, sir. 18 

Q Okay.  All right.  Now, I want to ask you, Mr. Gailey, 19 

about some claims that are made in this case regarding your 20 

conduct, and they're made by three individuals.  One is named 21 

Gilbert Mendoza.  Do you know a Gilbert Mendoza? 22 

A Yes, sir, I do. 23 

Q And how do you know him? 24 

A Gilbert is a driver that works for us. 25 
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Q All right.  And another one is Mr. Jaime Holguin.  Do you 1 

know an individual by the name of Jaime Holguin? 2 

A Yes, sir, I do. 3 

Q And what does he do? 4 

A He's also a truck driver for us. 5 

Q Okay.  And the third person is an individual by the name 6 

of Roberto Aguirre.  Do you know him? 7 

A I do.  Yes, sir. 8 

Q And how do you know him? 9 

A Robert is also a truck driver.  They all three are 10 

finished products drivers for us. 11 

Q All right.  And do those three individuals work for you 12 

there at the El Paso terminal? 13 

A Yes, sir. 14 

Q And what do they do, the three of those? 15 

A They are finished products drivers on the a.m. shift, 16 

deliver products from the loading rack to different customers. 17 

Q Now, I want to ask you some questions about each of 18 

these, but let's start with Mr. Gilbert Mendoza.  Did you have 19 

any conversations with Gilbert Mendoza regarding the Teamsters 20 

Union? 21 

A No, sir. 22 

Q Did you at any time have a conversation with Gilbert 23 

Mendoza in the warehouse about the Teamsters Union? 24 

A No, sir. 25 
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Q At any time, did Gilbert Mendoza stop you and tell you 1 

that he had signed a union card but didn't want anything to do 2 

with it? 3 

A He did tell me that at one point. 4 

Q All right.  And what do you recall from that 5 

conversation? 6 

A All I recall from that conversation, when he told me, I 7 

said, Okay.  And I walked off. 8 

Q All right.  Did you ever have a conversation with Gilbert 9 

Mendoza in the parking lot about the union? 10 

A No, sir. 11 

Q Did you ever tell Gilbert Mendoza anywhere that if the 12 

union came in, the company would sell off -- 13 

MS. ALONZO:  Objection.  Leading. 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  This is rebuttal.  15 

I'll allow -- he has to direct his comments to the specific 16 

allegations.  Go ahead. 17 

Q BY MR. HIGH:  Did you ever -- 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  This is essentially 19 

rebuttal. 20 

Q BY MR. HIGH:  Did you ever tell Gilbert Mendoza anywhere 21 

that if the Teamsters Union came in, the company would sell 22 

off or close the transportation work and use common carriers? 23 

A No, sir. 24 

Q Did you ever have a conversation with Gilbert Mendoza 25 
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about harassing drivers about the union, that he might get 1 

fired? 2 

A No, sir. 3 

Q Did you ever make a comment to a woman about 60 years 4 

old, may have been a person by the name of Jim's wife, where 5 

you used words to the effect that, quote, You're here to see 6 

that fucking faggot, close quote? 7 

A No, sir. 8 

Q How certain are you that you never had conversations 9 

about those topics? 10 

A I don't talk to these guys one on one except about their 11 

trucks and about how they're happy with their work or not 12 

happy, what I can do to help them.  That's the only time I 13 

have conversation with them. 14 

Q Okay.  All right.  Let's talk about Mr. Jaime Holguin.  15 

Well, let me -- let me back up for a minute on Mr. Gilbert 16 

Mendoza.  How long has he worked for you? 17 

A Gilbert was employed before I was. 18 

Q Have you ever disciplined him? 19 

A I don't recall disciplining Gilbert. 20 

Q All right.  Let's talk about Jaime Holguin.  Did you ever 21 

have a conversation with Jaime Holguin about the Teamsters 22 

Union in the warehouse? 23 

A No, sir. 24 

Q Did you ever have a conversation with Jaime Holguin 25 
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anywhere in which you said if you the union came in, the 1 

company would close down or bring wages down to minimum wage? 2 

A No, sir. 3 

Q Did that ever happen? 4 

A No, sir. 5 

Q Did you have any conversations with Jaime Holguin 6 

anywhere about the Teamsters Union? 7 

A No, sir. 8 

Q All right.  Let's talk about Robert Aguirre.  Did you 9 

ever have a conversation with Roberto Aguirre in the yard at 10 

the terminal about complaints that you had received from other 11 

drivers that he was harassing them? 12 

A Yes, sir, I did. 13 

Q All right.  Do you recall about when that conversation 14 

took place? 15 

A I don't recall the date. 16 

Q All right.  What led to that conversation that you had 17 

with Roberto Aguirre? 18 

A I had two complaints from drivers who came and talked to 19 

me about harassing them in a safety-sensitive area at the 20 

loading rack, talking to them, you know, trying to push 21 

himself upon them, talking about getting a union card signed. 22 

 And when Robert came in, I did question -- or I told him 23 

that -- I questioned if he was harassing drivers.  He said, 24 

No.  I did tell him, I said, You cannot harass drivers on 25 
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company time or in a safety-sensitive area. 1 

Q And who was it that complained to you? 2 

A It was Sergio Bustillos and Adrian Trillo. 3 

Q And what jobs do they do? 4 

A Sergio is a finished products driver on a transport 5 

tractor-trailer, and Adrian is a finished products driver on 6 

what we call a tank wagon, a tractor only with a tank mounted 7 

on the back. 8 

Q Did they tell you -- these two individuals, did they tell 9 

you what actual conduct that Roberto Aguirre had engaged in? 10 

A One of them told me that he did enter his -- 11 

MS. ALONZO:  Objection.  Hearsay. 12 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained. 13 

MR. HIGH:  Your Honor, it's not hearsay.  This is -- this 14 

goes to the motive of what the Government is claiming was an 15 

unlawful warning or conversation with Roberto Aguirre.  I'm 16 

entitled to show what motivated us to have that conversation. 17 

 That's not hearsay.  It's offered not for the truth of what 18 

was told to us but what motivated us to do something.  That's 19 

not hearsay. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, the witness 21 

can testify as to what motivated him, but he can't testify 22 

what somebody else told him. 23 

MR. HIGH:  Well, what other people told him is what 24 

motivated him.  How can I do -- how can I establish that if I 25 
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can't prove what people told him? 1 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Because the witness 2 

can testify what motivated him, that some people told him 3 

about events.  But he can't testify as to what they 4 

specifically -- the conversations he had with them. 5 

Q BY MR. HIGH:  Why did you have this conversation with 6 

Roberto Aguirre? 7 

A Because I had complaints from drivers of harassment in a 8 

safety-sensitive area. 9 

Q And where did it take place? 10 

A It happened at the loading rack in El Paso, Texas, the 11 

Western Refining loading rack. 12 

Q Were these individuals on working time? 13 

A Yes, sir, they were. 14 

Q Did either of these two individuals tell you the nature 15 

of the harassment? 16 

A Yes, they did.  One of them did. 17 

Q And what was that? 18 

A The nature of the harassment was Robert got into his 19 

tractor with him and shut the door and proceeded to warn him 20 

that he had to sign the card in order to get -- 21 

MS. ALONZO:  Objection.  Hearsay. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled.  I'll 23 

allow this part.  He's not talking about the conversation 24 

itself.  He's talking about what led him to take action.  Go 25 
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ahead. 1 

THE WITNESS:  Roberto came to him and told him about the 2 

consequences of not signing the union card, how the union 3 

would back him up.  Adrian has 16 safety points, which was 4 

grandfathered in because of his points he had previously, and 5 

he was telling Adrian that he can either turn around and join 6 

the union who would back him up, or he'll get fired as soon as 7 

something else happens.  At that point, he did -- Roberto did 8 

take his finger and hit Adrian in the shoulder like this, 9 

according to Adrian. 10 

Q BY MR. HIGH:  All right.  And how -- how soon after you 11 

got these complaints did you have this conversation with 12 

Roberto Aguirre? 13 

A Approximately three to four hours. 14 

Q And where did the conversation take place? 15 

A It happened in our yard on Ripley Street, right next to 16 

his tractor-trailer that was parked against the west side 17 

fence. 18 

Q All right.  And where was Mr. Aguirre when you had the 19 

conversation? 20 

A He was on the right side of his tractor, doing his tire 21 

check. 22 

Q All right.  Was he in the cab? 23 

A No, sir. 24 

Q He was on the ground. 25 
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A He was on the ground. 1 

Q All right.  Outside the tractor-trailer. 2 

A Yes, sir. 3 

Q Okay.  And what was he doing? 4 

A He was doing his tire check. 5 

Q And how do you do that? 6 

A What he was doing was taking a -- what we call a tire 7 

thumper, a stick, and banging on the tires, hearing the sound 8 

of the tires. 9 

Q Okay.  And where were you when the conversation took 10 

place? 11 

A I was basically right next to the passenger door on the 12 

ground, on the outside of his tractor. 13 

Q All right.  And tell me.  When you walked up there, how 14 

did you start the conversation? 15 

A I walked up and greeted Mr. Geary.  I said, Hello, 16 

Robert.  And he said, Hello, Mike.  I said, I'd like to take a 17 

few minutes of your time to talk to you about what happened 18 

today. 19 

Q All right.  Did he say anything back to you? 20 

A He did.  He said, Well, what do you want to talk about?  21 

And at that time, he got very kind of nervous, irate looking. 22 

Q All right.  What did you do? 23 

A I proceeded to tell him I had a couple complaints from 24 

drivers today about him harassing them in a safety-sensitive 25 
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area, what we call the blue line at the loading rack, which is 1 

all the electronics off.  You are preparing yourself to go in 2 

the loading racks and load, where he went up there and 3 

proceeded to confront these drivers, even getting inside the 4 

cab of the truck -- 5 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All we're asking 6 

here -- and you may be doing this, but it's not clear to me -- 7 

what you told Mr. Aguirre and what he told you.  I don't want 8 

any explanation, any outside explanation of what things mean. 9 

 Just tell us what you said. 10 

THE WITNESS:  Okay.  Well, I told Robert that they had 11 

harassment -- got allegations against him, and I asked him, I 12 

said, Are these allegations true? 13 

Q BY MR. HIGH:  When you say, these allegations are true, 14 

did you explain to him what these drivers had told you Robert 15 

Aguirre had done to them? 16 

A At that time, I did not. 17 

Q All right.  Go ahead.  What else did you say to Mr. 18 

Aguirre, and what did he say back to you? 19 

A When he asked me, he says, What allegations are they, and 20 

I said, Robert, they are allegations of you harassing two 21 

drivers at the blue line at the loading rack.  I said, I'd 22 

like to hear your side of the story, too.  He said, Well -- 23 

and the exact words out of his mouth -- I remember it very 24 

vividly -- he said, Who in the fuck are they?  And I said, I'm 25 
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not at liberty to give you these answers at this time.  I 1 

said, I don't reveal my sources and I will not reveal my 2 

sources. 3 

He said, Well, if they're not man enough to come to me 4 

and bring them inside this office with you, or whatever you 5 

want to do, he said, if they're not man enough to come to me 6 

and tell me about it, he says, fuck them.  He said, The 7 

allegations are not true. 8 

Q All right.  Did you say anything back to him? 9 

A Mr. Aguirre at that time became very irate, slammed his 10 

hand on the side of the tanker, and said, Fuck this company.  11 

And I asked him to please settle down or I will have him 12 

escorted off the property. 13 

Q All right.  Then what happened? 14 

A Mr. Aguirre walked around the back of his truck, came 15 

back around.  He said, Mike, I'm sorry.  He said, Have a good 16 

evening.  And I walked off. 17 

Q After -- how long would you say that conversation lasted? 18 

A Approximately, I would say, ten minutes. 19 

Q Did you have any other conversations with Mr. Aguirre 20 

regarding the union in any way? 21 

A No, sir. 22 

Q Did you ever have a conversation later with Mr. Aguirre 23 

about this conversation at the truck that you just explained? 24 

A No, sir.  Not that I recall. 25 
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Q All right.  Did you ever issue a verbal warning to 1 

Roberto Aguirre? 2 

A I believe there was a verbal warning issued to him. 3 

Q Do you recall why you issued him a verbal warning? 4 

A I don't at this point. 5 

Q Do you recall what conduct he engaged in that led to that 6 

verbal warning? 7 

A Oh, you know what?  That conduct -- the verbal warning on 8 

Roberto Aguirre was when he raised a tirade, if I may use that 9 

word, in the office around Ms. Gloria Martinez, who is my 10 

transportation analyst. 11 

Q All right.  And when was that in terms of time? 12 

A If I may recall, it was back after that conversation 13 

before with Robert outside.  It was after that. 14 

Q All right.  And what led to this office meeting? 15 

A I brought Robert in to confront him about allegations 16 

from Ms. Martinez about his conduct in front of her, his 17 

language, his aggressiveness, and I talked to him about it, 18 

and Mr. Aguirre was in my office at that time when I did that. 19 

Q All right.  And what did you say to him and what did he 20 

say back to you? 21 

A I told Robert I did not appreciate his conduct in front 22 

of other employees, at which he turned around and slammed his 23 

hand on the table in my office, and said, Fuck her.  He said, 24 

You know what?  I didn't do a damn thing wrong to her.  And 25 
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Robert at that point -- I mean, I ain't going to lie to you.  1 

I feared for myself at that time.  He turned blood red, 2 

started shaking real bad, and that's when I told him right 3 

there, I said, Robert, no more.  I said, You will turn around 4 

and settle down at this point, or I will have you escorted by 5 

the police at this time. 6 

Q Did he leave? 7 

A Robert stepped outside.  He came back in and shook my 8 

hand and said, Mike, I'm sorry.  He said, I blew up. 9 

Q All right.  Who is Ms. Martinez? 10 

A Ms. Martinez is my transportation analyst. 11 

Q I take it she's a female. 12 

A Yes. 13 

Q And what was it that Mr. Aguirre had been doing in her 14 

presence that led to this conversation? 15 

A Using -- 16 

MS. ALONZO:  Objection.  Lack of personal knowledge and 17 

lack of foundation. 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained.  Lack of 19 

foundation.  Let's lay some foundation for that. 20 

Q BY MR. HIGH:  How did you come to call Mr. Aguirre into 21 

your office to have this conversation with him? 22 

A I asked him when he was in the drivers' room if I could 23 

take a few minutes of his time to come upstairs and talk to me 24 

in my office. 25 
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Q All right.  And what information did you have that you 1 

wanted to talk to him about? 2 

A The information I had was Ms. Martinez complaining about 3 

his behavior in front of her. 4 

Q And what kind of behavior was it that she was complaining 5 

about? 6 

A She was complaining about foul language and very 7 

aggressive, not physically, but verbally. 8 

Q And that's the reason you asked Mr. Aguirre to come to 9 

your office to have this conversation? 10 

A That's correct. 11 

Q Okay.  Now, with respect to all three of these people, 12 

Mr. Gailey, that being Gilbert Mendoza, Jaime Holguin, and 13 

Roberto Aguirre, did you ever have a conversation with any of 14 

those three people where you used words to the effect that if 15 

the union gets in, the company would close down? 16 

A No, sir. 17 

Q They would get fired? 18 

A No, sir. 19 

Q Their wages would be reduced? 20 

A No, sir. 21 

Q It would be futile to bring in the union? 22 

A No, sir. 23 

Q Did you ever ask any one of those three people if they 24 

were for or against the union? 25 
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A No, sir. 1 

Q Now, I want to ask you a few more questions about Mr. 2 

Jaime Holguin.  Did you ever discipline Jaime Holguin? 3 

A Jaime Holguin was disciplined. 4 

Q All right.  Do you know what he was disciplined for? 5 

A Mr. Holguin had been disciplined twice for not following 6 

his instructions, his work instructions on where to go, his 7 

invoices. 8 

Q All right.  And do you recall the last incident that 9 

happened with Mr. Holguin? 10 

A Yes, sir. 11 

Q And what did that involve? 12 

A The last incident Mr. Holguin did was he was directed to 13 

go to Old Dominion Freightways -- I'm sorry -- West Texas 14 

Express, and he delivered the load to Old Dominion Freightways 15 

instead. 16 

Q Now, when a driver is going to make a delivery, what kind 17 

of paperwork do they have? 18 

A They are given a bill of lading which is from the loading 19 

rack itself, which is the commodity, and they are also given 20 

an invoice which has what they need to load, the loading 21 

numbers on it, and the customer. 22 

Q And it has the name of the customer? 23 

A Yes, sir. 24 

Q So if Mr. Holguin was supposed to go to West Tex, his 25 
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paperwork would have said, West Tex? 1 

A Yes, sir. 2 

Q Would it have Old Dominion or any other company's name on 3 

it? 4 

A No, sir. 5 

MS. ALONZO:  Objection.  Calls for speculation. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled. 7 

Q BY MR. HIGH:  So if Mr. Holguin has his paperwork and 8 

he's supposed to do a delivery to West Tex, if he looks at it, 9 

he will know where to go. 10 

A Yes, sir. 11 

Q Do you have any idea how he wound up going to Old 12 

Dominion? 13 

MS. ALONZO:  Objection.  Calls for speculation. 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained. 15 

Q BY MR. HIGH:  How did you find out he went to Old 16 

Dominion? 17 

A Jaime called me and told me. 18 

Q Okay.  And what did Mr. Holguin tell you? 19 

A He called me and told me, said, Mike, I was supposed to 20 

deliver to West Texas Express, and I took the load to Old 21 

Dominion. 22 

Q And what did you say back to him? 23 

A I asked him, I said, What does your invoice say?  And 24 

we're also dispatched off a total mail Qualcom system, which 25 
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has also got the name of the customer -- 1 

MS. ALONZO:  Objection.  Nonresponsive. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained. 3 

Q BY MR. HIGH:  What did you say to him, sir, after he told 4 

you he'd made the wrong delivery? 5 

A I told Mr. Holguin to please stop where he's at and let 6 

me know how much he unloaded. 7 

Q All right.  Other than the paperwork that the driver has, 8 

is there any other information given to the driver that tells 9 

him where they're supposed to take the delivery? 10 

A Yes, sir.  There is. 11 

Q And what information is that? 12 

A It is the Qualcom system. 13 

Q And the Qualcom is located where? 14 

A Located in the cab of the truck.  It's a computerized 15 

system. 16 

Q So if a driver wants to know where the delivery is to be 17 

made, he can look at either the paperwork or the Qualcom. 18 

A Yes, sir.  They must match. 19 

Q All right.  Now, after you found out that Mr. Holguin had 20 

delivered to the wrong location, what did you do? 21 

A I asked him to take the rest of the load to West Texas 22 

Express, because they were out of fuel. 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  How much of the -- 24 

do you recall how large the load was? 25 
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THE WITNESS:  The total load was 7,500 gallons of diesel 1 

fuel. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  It was all diesel? 3 

THE WITNESS:  Yes, sir.  It was all diesel. 4 

ADMINISTRATIVE LAW JUDGE McCARRICK:  And how much diesel 5 

was delivered at Dominion? 6 

THE WITNESS:  Old Dominion.  He delivered, I think, if 7 

I'm correct, 2,800 gallons. 8 

ADMINISTRATIVE LAW JUDGE McCARRICK:  So the balance, 9 

then, you directed him to take the balance West Tex. 10 

THE WITNESS:  Yes, I did. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Okay. 12 

Q BY MR. HIGH:  Look, if you will, Mr. Gailey, in front of 13 

you there at General Counsel Exhibit 125.  I think I can help 14 

you there. 15 

A Yes.  I see it right here. 16 

Q You got it? 17 

A Yes, sir.  That's 123.  Excuse me.  125. 18 

Q Do you have General Counsel Exhibit 125 in front of you? 19 

A Yes, sir. 20 

Q Is that your -- does your signature appear anywhere on 21 

that document? 22 

A Yes, sir. 23 

Q Where does it appear? 24 

A Supervisor's signature. 25 
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Q Is this the disciplinary notice that was issued to Mr. 1 

Holguin as a result of this that you just described for us? 2 

A Yes, sir. 3 

Q Now, who -- what was the discipline that was given Mr. 4 

Holguin? 5 

A He was suspended for five working days, not including his 6 

days off.  He lost his fourth quarter bonus. 7 

Q All right.  Who made the decision to administer this 8 

discipline? 9 

A The human resources department. 10 

Q All right.  Did you -- were you involved in making that 11 

decision? 12 

A No, sir. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  When you say, human 14 

resources department, who are you referring to? 15 

THE WITNESS:  At -- I contacted Pamela Scott. 16 

Q BY MR. HIGH:  Do you make decisions as terminal manager 17 

on discipline -- 18 

A No, sir. 19 

Q -- for drivers? 20 

A No, sir. 21 

Q The way that Mr. Holguin's discipline was handled here, 22 

is it different from any other prior incident involving 23 

discipline? 24 

A No, sir. 25 
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Q All right.  Look at General Counsel Exhibit 126. 1 

A (Complying.) 2 

Q Can you tell me what that document is, please, sir? 3 

A That is an invoice, a delivery ticket invoice that we 4 

print out for the drivers.  That is how they're dispatched. 5 

Q All right.  Now turn, if you will, to General Counsel 6 

Exhibit 128. 7 

A (Complying.) 8 

Q Have you got Exhibit 128 in front of you? 9 

A Yes, sir. 10 

Q What is the first page of Exhibit General Counsel 128? 11 

A The disciplinary action record. 12 

Q Does your signature appear on there? 13 

A Yes, sir. 14 

Q Who is the decision-maker on this one? 15 

A That one was talked about with HR, human resource 16 

department, and I signed that one. 17 

Q Well, you signed -- did you sign or decide? 18 

A No.  I signed it. 19 

Q Okay.  All right.  Who made the decision to issue this 20 

notice -- 21 

MS. ALONZO:  Objection.  Asked and answered. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Overruled. 23 

THE WITNESS:  Human resource department. 24 

Q BY MR. HIGH:  All right.  Now, turn to the next page.  25 
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We're still on General Counsel Exhibit 128.  Can you tell me 1 

what that is, please? 2 

A Also a disciplinary action. 3 

Q And what's this one for? 4 

A Jaime was dispatched to go to Albuquerque, New Mexico, to 5 

pick up Transmix, and which he went to Tucson, Arizona. 6 

Q Now, does your signature appear on page 2 of General 7 

Counsel Exhibit 128? 8 

A Yes, sir. 9 

Q Who would have -- what was the discipline here? 10 

A The discipline here, he was given a written warning and a 11 

suspension for two days. 12 

Q All right.  And who made that decision? 13 

A That was human resource department. 14 

Q And the third page of General Counsel Exhibit 128, does 15 

your signature appear on that? 16 

A Yes, sir. 17 

Q And what was that one for? 18 

A Oh, Jaime went to loaded out of Road Forks, New Mexico, 19 

which is also a loading terminal that we utilize.  Jaime was 20 

dispatched to load dyed diesel, which is tax-free diesel, at 21 

which he loaded clear diesel. 22 

Q And your signature appears on this document? 23 

A That's correct. 24 

Q And who would have been the decision-maker on that 25 
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discipline? 1 

A That was also human resources. 2 

Q All right.  Who do you report to, Mr. Gailey? 3 

A Steven Curtright. 4 

Q When an incident like this happens, this being the 5 

delivery to West Tex instead of -- or Old Dominion instead of 6 

West Tex, do you communicate that to anyone? 7 

A Yes, sir.  I immediately call my supervisor, immediately. 8 

Q All right.  So when the incident happened, you would have 9 

notified who? 10 

A I would have contacted Steve Curtright. 11 

Q And you said Pam Scott as well? 12 

A Pamela Scott also. 13 

Q All right. 14 

MR. HIGH:  We'll pass the witness, Your Honor. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Cross? 16 

MS. ALONZO:  Yes, Judge.  May we take 15 minutes to just 17 

prepare, and I think it's -- 18 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Off the 19 

record. 20 

(A short recess ensued.) 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Back on the record. 22 

 CROSS-EXAMINATION 23 

Q BY MS. ALONZO:  Good afternoon, Mr. Gailey. 24 

A Good afternoon. 25 
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Q My name's Sophia.  I'm one of the attorneys prosecuting 1 

the case on behalf of the Government.  I'm going to ask some 2 

questions about your prior testimony.  Prior to testifying 3 

today, did you review any documents that refreshed your 4 

recollection in any way? 5 

A No, ma'am. 6 

Q Did you discuss your potential testimony with anybody? 7 

A No, ma'am. 8 

Q Okay.  You didn't meet with any particular person to 9 

discuss what you would testify about? 10 

A No, ma'am. 11 

Q Did you ever discuss the facts of this case with anyone 12 

else? 13 

A No, ma'am. 14 

Q You haven't discussed it with any other coworkers? 15 

A No, ma'am. 16 

Q Now, Mr. High asked you some questions about 17 

conversations that you had with Gilbert Mendoza about the 18 

Teamsters Union.  Aside from those, you know, conversations 19 

dealing specifically with the Teamsters Union, did you ever 20 

have a conversation with Gilbert Mendoza where the topic of 21 

unions was discussed? 22 

A No, ma'am. 23 

Q All right.  Well, do you have a stack of documents up 24 

there? 25 
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A Yes, ma'am. 1 

Q Okay.  Can you turn to General Counsel's 77. 2 

A (Complying.) 3 

Q Go ahead and turn to -- on the bottom, there's a 4 on the 4 

first page, and then the second page has a 5, so turn to the 5 

second page. 6 

A The one that says 5 on it? 7 

Q Yes.  The one that has 5 at the bottom. 8 

A Okay. 9 

Q And this is an email that you wrote to Pamela Scott.  10 

Right? 11 

A Yes, ma'am. 12 

Q And in this email, you're telling Pamela Scott that 13 

Gilbert Mendoza contacted you about his name on a list.  14 

Right? 15 

A (Perusing document.)  On the bottom of the page, ma'am? 16 

Q Yes.  The last -- the email written by you. 17 

A (Perusing document.)  All it states, not to get harassed. 18 

Q And -- but Gilbert Mendoza -- you're identifying him to 19 

Pam Scott as someone who's talked to you about the union.  20 

Right? 21 

A He did not talk to me about it.  His name came up. 22 

Q But in the email, you're saying that the drivers -- the 23 

following drivers contacted you -- or contacted me. 24 

A Oh, okay.  I see what you're saying.  Yes, ma'am.  On 25 
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that part, yes, ma'am. 1 

Q So Gilbert Mendoza did contact you.  Right? 2 

A He came up to me and told me about it.  We did not have a 3 

conversation about it. 4 

Q But when did that happen?  When did you have that 5 

conversation with Gilbert Mendoza? 6 

A I don't remember exactly the date, but according to this, 7 

it's September 28, 2011. 8 

Q And the initial list that you're referencing here, that's 9 

the union list that you received from the Teamsters.  Right? 10 

A Yes, ma'am. 11 

Q Okay.  And you had that conversation with Gilbert Mendoza 12 

a few days before sending this email? 13 

A I did not have a conversation with him.  He came to me 14 

and told me about it. 15 

Q Okay.  Well, where were you when he came to you? 16 

A It had to have been in my office, if I can -- I don't 17 

recall exactly where I was at, because most of the time when I 18 

talked to him, it's in my office. 19 

Q Do you remember if anybody else was present? 20 

A Not to my knowledge.  I don't recall. 21 

Q Okay.  And what did he tell you? 22 

A I -- you know what?  I don't recall vividly what 23 

happened.  I mean, I -- 24 

Q Well, to the best that you can recall, what did he say? 25 
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A All I know is that, if I recall correctly, is that he had 1 

said that he put his name on the union list or he signed a 2 

card for the union. 3 

Q So then you did have a conversation with Gilbert Mendoza 4 

when the topics of the union was discussed.  Right? 5 

A I did not have a conversation with him.  I did not reply 6 

to him. 7 

Q You didn't say anything at all? 8 

A No, ma'am.  I just looked at him. 9 

Q And you wouldn't have -- you wouldn't call this exchange 10 

a conversation? 11 

A Oh, I would have.  To be honest with you, I have not had 12 

a conversation about the union with any of these guys, any of 13 

my drivers. 14 

Q Well, at any other time, did Gilbert Mendoza come up to 15 

you and say anything about the union? 16 

A I'll be honest with you.  I don't recall. 17 

Q You don't recall? 18 

A You know, I've had -- it's been a while back.  I've had 19 

so many things going on in my head, I don't recall every 20 

incident. 21 

Q Okay.  But it's possible that he did discuss the union 22 

with you at other times. 23 

A He may have brought it to my attention. 24 

Q Okay.  And going back to this time that you're speaking 25 



 3096 
 

 
 ARGIE REPORTING SERVICE 
 5900 Nieman Road, Suite 200 
 Shawnee, Kansas 66203 
 (913) 422-5198 

with him or that he came to your office, he made that comment 1 

to you about signing a union card.  Right? 2 

A That's correct. 3 

Q And what did you say in response? 4 

A I didn't say anything. 5 

Q You just looked at him? 6 

A Yes, ma'am.  It's not up to me to say. 7 

Q Okay.  And did he say anything else? 8 

A I don't recall exactly the conversation.  I know he did 9 

come to me and tell me that he had signed a union card, along 10 

with a couple other drivers, and that was it.  I just looked 11 

at him.  I'm not going to get involved in the conversation 12 

with this. 13 

Q Did he give you the names of the other drivers? 14 

A He did not.  I didn't ask him. 15 

Q Did you ever a conversation with Jaime Holguin where the 16 

topic of the union was brought up? 17 

A No, ma'am. 18 

Q You never had an incident similar to the one with Gilbert 19 

Mendoza? 20 

A Gilbert Mendoza and mine was not a conversation. 21 

Q No.  Just an exchange of words, where the topic of unions 22 

were discussed, with Jaime Holguin. 23 

A There was a time when he came to me -- 24 

Q Okay.  And let's stop right there.  So is this Jaime 25 
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Holguin? 1 

A That's correct. 2 

Q Okay. 3 

A That's who you're talking about. 4 

Q And when did that occur? 5 

A I don't recall the date, ma'am. 6 

Q Was it around the time that you were receiving letters 7 

from the union? 8 

A I believe it was right within that same time period. 9 

Q Okay.  And where were you? 10 

A I must have been in my office, because otherwise -- the 11 

only thing I talk to drivers out in the yard about was about 12 

their trucks. 13 

Q Okay.  So most of your conversations are in the yard or 14 

in your office with the drivers? 15 

A That's correct. 16 

Q All right.  And you don't remember specifically where 17 

this was. 18 

A No, I don't. 19 

Q Okay.  But Jaime Holguin came up to you.  Is that how it 20 

happened? 21 

A He had come with me and told me basically the same thing 22 

Gilbert did. 23 

Q Okay.  What did Jaime Holguin say to you? 24 

A I don't know exact words. 25 
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Q You don't remember his exact words? 1 

A I do not. 2 

Q But the union was discussed. 3 

A He came to me -- I do recall that he came to me and said 4 

that he had signed a union card, at which I just looked at him 5 

also. 6 

Q And you did not reply? 7 

A No, I did not reply to Jaime. 8 

Q Did Jaime say anything else? 9 

A I don't recall, ma'am, after that. 10 

Q How long -- what period of time would you estimate that 11 

exchange took place?  Would you say five minutes? 12 

A I wouldn't estimate on time, ma'am.  I don't know. 13 

Q But all you do remember his bringing up the union. 14 

A I remember him bringing it to my attention. 15 

Q Okay.  Now, Mr. Gailey, you were asked some questions 16 

about a statement that you said to the effect of, Fucking 17 

faggot, and you denied ever saying that.  Right? 18 

A That's correct. 19 

Q Now, you do swear at the workplace, though, don't you? 20 

A I did in the past.  I no longer do. 21 

Q Okay.  And you had been -- it was common for you to 22 

swear. 23 

A Not necessarily common. 24 

Q You had received -- there were complaints about you 25 
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swearing to the drivers, though.  Right? 1 

A I have received one complaint. 2 

Q And you were written up about that, weren't you? 3 

A I was written up one time. 4 

Q And so it was common for you to use profanity amongst the 5 

other driver -- with the drivers. 6 

A Explain common -- 7 

MR. HIGH:  Objection.  Relevance, Your Honor.  There's 8 

nothing -- it's not relevant to anything alleged in the 9 

complaint. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  What's the 11 

relevance? 12 

MS. ALONZO:  Right, Your Honor, but I was just asking 13 

here about the statement that he made to -- that Mr. High 14 

asked Mr. Gailey about, and so -- 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Right.  But what's 16 

the relevance of whether this witness has used profane 17 

language? 18 

MS. ALONZO:  Well, it goes to the general background of 19 

the case, too, with respect to the use of profanity and 20 

certain drivers being written up for having used profanity. 21 

ADMINISTRATIVE LAW JUDGE McCARRICK:  At El Paso? 22 

MS. ALONZO:  It's just a general background, and I think, 23 

goes to show the culture of all the terminals. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  If it doesn't 25 
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involve El Paso, I don't think it's relevant. 1 

Q BY MS. ALONZO:  Now, Mr. Gailey, I want to ask some 2 

questions about Robert Aguirre.  You said that drivers had 3 

been complaining to you about his conduct in safety-sensitive 4 

areas. 5 

A That's correct. 6 

Q Right?  And where is the safety-sensitive area in El 7 

Paso? 8 

A The safety-sensitive areas that I'm speaking about is at 9 

what we call the blue line, which is approximately 15 to 20 10 

feet away from the loading rack at the El Paso loading rack, 11 

at the El Paso Refinery. 12 

Q And is that the loading rack at the terminal? 13 

A It's at the El Paso Refinery. 14 

Q Okay.  And the driver told you that the conversation took 15 

place in the driver safety-sensitive area? 16 

A Yes.  In the trucks at the safety-sensitive area at the 17 

line. 18 

Q Now, to your knowledge, do drivers talk about nonwork 19 

topics in these areas? 20 

MR. HIGH:  Objection.  Lack of foundation whether this 21 

witness was or was not present. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained. 23 

MS. ALONZO:  I asked if it was to his knowledge. 24 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Well, he can answer 25 
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yes or no if he knows, if you know about it, sir. 1 

THE WITNESS:  I'm not there all the time. 2 

Q BY MS. ALONZO:  Okay.  How much time do you spend at the 3 

safety-sensitive area? 4 

A I go out there, I would say, on the average of maybe once 5 

to twice a week for approximately an hour or two while I'm 6 

doing driver observations. 7 

Q Okay.  And in your observations, do you walk around 8 

safety-sensitive area? 9 

A I do. 10 

Q And do you observe drivers talking to each other? 11 

A I do. 12 

Q And have you ever overheard some of their conversations? 13 

A It's just a bunch of joking around with each other.  I 14 

mean, not -- what's the kind of word? -- practical joking.  15 

It's just talking about, Hey, you need to hurry. 16 

Q Okay.  So you have heard the drivers in the safety-17 

sensitive area talking to each other. 18 

A To each other. 19 

Q And have you ever heard sports come up in these 20 

conversations? 21 

A I'll be honest with you.  No, ma'am. 22 

Q What about family?  Any discussions about family? 23 

A No, ma'am.  Not to my knowledge. 24 

Q When you've heard them joking, what have you heard the 25 
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drivers joking about? 1 

A Just as I said earlier, just hurry up.  That's kind of a 2 

joke between tanker drivers.  You need to hurry. 3 

Q Well, do they have any inside jokes amongst themselves? 4 

A You know what?  Not to my knowledge.  I haven't done it 5 

in quite a few years. 6 

Q You mean, overheard them talking? 7 

MR. HIGH:  Your Honor, could I have an objection on the 8 

ground of relevance here.  I don't know why we're talking 9 

about these conversations at the rack.  There's no allegation 10 

in the complaint. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I think there's an 12 

allegation about no-solicitation rule, and this would go to 13 

whether it was disparately enforced. 14 

Q BY MS. ALONZO:  Now, these drivers that you've overheard 15 

talking at the rack, you haven't prohibited them from joking 16 

with each other at the rack, have you? 17 

A I haven't prohibited anybody from talking at the rack. 18 

Q Okay.  So they are -- drivers are allowed to talk at the 19 

rack. 20 

A Yes, ma'am. 21 

Q So they are allowed to talk about the rack without any 22 

limitation to what topics. 23 

A That's correct. 24 

Q Now, the incident with Adrian reporting to you conduct by 25 
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Mr. Aguirre -- excuse me. 1 

(Pause.) 2 

Q BY MS. ALONZO:  Did the driver -- the driver who came to 3 

you was Adrian.  Was his full name Adrian Trillo? 4 

A Trillo.  Yes. 5 

Q What exactly -- or was this also around the time that you 6 

were receiving the letters from the union about the members 7 

involved? 8 

A Yes, ma'am. 9 

Q Okay.  And what did Adrian Trillo tell you? 10 

MR. HIGH:  Objection.  Hearsay.  Your Honor, they just 11 

made the same objection.  Now they want to try to get the 12 

info, and you wouldn't let me do it. 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained. 14 

Q BY MS. ALONZO:  You reported to Steven Curtright and 15 

Chris Proctor and Pamela Scott about your conversation with 16 

Adrian Trillo.  Right? 17 

A I don't recall if I did or not. 18 

Q Well, turn to General Counsel's Exhibit 66. 19 

A (Complying.) 20 

Q Okay.  And this is an email that you've sent to Pamela 21 

Scott, Chris Proctor, and Steven Curtright.  Right? 22 

A Yes, ma'am. 23 

Q And in this email, that's what you're doing.  You're 24 

reporting what Adrian Trillo told you about Mr. Aguirre's 25 
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conduct. 1 

A Correct. 2 

Q Now, in this email, you don't report that Adrian said 3 

that Mr. Aguirre got into his truck.  Right? 4 

A (Perusing document.)  That's correct. 5 

Q Okay.  And you also don't report to them that Adrian told 6 

you that Mr. Aguirre was poking him inside of his truck.  7 

Right? 8 

A Not in this email.  That's correct. 9 

Q And you wrote this email around the time that Adrian 10 

Trillo came and spoke with you.  Right? 11 

A I believe it was right after that. 12 

Q Okay.  So you would have included those facts in there.  13 

Right? 14 

A Not necessarily. 15 

Q But those are significant facts, though -- right? -- to 16 

have left out. 17 

A They were facts that was going to turn into possible 18 

harassment or -- 19 

Q They would have been the basis for a suspension or some 20 

type of discipline.  Right? 21 

A Not necessarily.  It depends on what the circumstances 22 

were. 23 

Q But you didn't include those in the email. 24 

A That's correct.  I did not. 25 
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Q Now, I want to ask you some questions about Jaime 1 

Holguin.  Jaime Holguin was disciplined for making a wrong 2 

delivery.  Right? 3 

A That's correct. 4 

Q And Old Dominion was scheduled for a load the next day, 5 

the day after the delivered the load to West Texas Express.  6 

Right? 7 

A I don't know.  I believe they were. 8 

Q And they wanted the fuel that Mr. Holguin had delivered 9 

to them the day before.  Right? 10 

MR. HIGH:  Objection.  Form.  I don't know who "they" is. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Sustained. 12 

Q BY MS. ALONZO:  Old Dominion had ordered that fuel 13 

from -- that was delivered to them the prior day.  Right? 14 

A They ordered a load for the next day, not the day he 15 

delivered. 16 

Q But they did pay for the fuel that Mr. Holguin delivered 17 

to them.  Right? 18 

A I don't know if they paid or not, ma'am. 19 

Q Now, we looked at a few other disciplines that had been 20 

issued to Mr. Holguin.  Did you play any role in the 21 

discipline -- in those disciplinary actions to Mr. Holguin? 22 

A The only role I played was I was the supervisor present. 23 

Q So you didn't make any decision as to the amount of time 24 

that he would have off or the level of suspension. 25 
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A That's correct. 1 

Q Okay. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Were you part of the 3 

discussions involved in those prior disciplines? 4 

THE WITNESS:  I was -- I initiated the conversation, 5 

which was taken above my hands, and it was -- I told them what 6 

happened, and that was all I did. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You didn't take part 8 

in recommending how long the discipline should be? 9 

THE WITNESS:  No, sir.  That's not up to me. 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Go ahead. 11 

Q BY MS. ALONZO:  In this particular case, in the recent 12 

incident with Mr. Holguin delivering the fuel to Old Dominion, 13 

did you make a recommendation to the amount of time? 14 

A No.  No, ma'am.  That's not up to me. 15 

Q Do you know why he was suspended for five days? 16 

A Previous actions. 17 

Q Now, Mr. Gailey, you had previously observed -- you had 18 

observed Jaime Holguin soliciting drivers.  Right? 19 

A I wouldn't go as far as observing him. 20 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Did you see him? 21 

THE WITNESS:  I may have seen him talking to drivers, not 22 

necessarily soliciting. 23 

Q BY MS. ALONZO:  And where did you see him talking to 24 

drivers? 25 
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A I seen him in the yard talking to drivers.  I've seen him 1 

at the loading rack talking to drivers. 2 

Q And where were you in relation to Mr. Holguin when he was 3 

talking to drivers? 4 

A Well, I wasn't near him.  I was either coming out through 5 

the warehouse, looking out in the yard, as I do my yard check. 6 

Q Uh-huh. 7 

A Or I may have been doing observations at the loading 8 

rack.  All the drivers talk to each other usually. 9 

Q Okay.  Did you know if he was ever talking about the 10 

union? 11 

A Not to my knowledge. 12 

Q What about Mr. Aguirre?  Did you see him talking to any 13 

drivers or soliciting any drivers? 14 

A I did not.  I seen him talking to drivers.  I did not see 15 

him soliciting drivers. 16 

Q How do you know he was not soliciting the drivers? 17 

A I just said I don't know for sure.  I don't know if he 18 

was soliciting.  I wasn't right there at the conversation. 19 

Q Now, you had seen a driver selling candy on company time 20 

at some -- during your time as a supervisor.  Right? 21 

A Not to my knowledge. 22 

Q Okay.  Did you ever observe somebody selling -- or one of 23 

your drivers selling candy? 24 

A Not to my knowledge. 25 
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Q Did you ever remind a driver that they could not solicit 1 

on company time because you saw them selling candy? 2 

A I believe there was a memo sent out about no 3 

solicitation.  However, not to any certain individual. 4 

MS. ALONZO:  Just a moment, Your Honor.  I've got to get 5 

some exhibits here. 6 

(Pause.) 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Let's go off the 8 

record, Carol. 9 

(Discussion held off the record.) 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Back on the record. 11 

Q BY MS. ALONZO:  Okay.  Mr. Gailey, I'm going to ask you 12 

again.  Did you ever observe driver Jaime Holguin soliciting 13 

other drivers while on company time? 14 

A Not as per union.  I never observed -- I don't know what 15 

they're talking about. 16 

Q Okay.  Did you ever observe Robert Aguirre doing the 17 

same, soliciting on company time? 18 

A I have seen him talking to other drivers.  I don't know 19 

what they're talking about. 20 

Q Now, did you ever observe a driver selling candy while on 21 

company time? 22 

A No, ma'am.  I never observed it. 23 

Q I'm showing you what's been marked as General Counsel's 24 

Exhibit 168. 25 
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(Document marked as GC-168.) 1 

Q BY MS. ALONZO:  Now, Mr. Gailey, this is a two-page 2 

affidavit that you gave to the NLRB.  Right? 3 

A Yes, ma'am. 4 

Q And on the second page, that is your signature on the 5 

affidavit.  Right? 6 

A Yes, ma'am. 7 

Q And you signed this on January 5, 2012. 8 

A Right. 9 

Q And you signed this while you were under oath.  Correct? 10 

A Yes. 11 

Q In front of a notary. 12 

A Yes. 13 

Q Right?  Now, let's go ahead and turn to the first page of 14 

the affidavit.  And in this affidavit, in paragraph 3, you 15 

said, "I observed driver Jaime Holguin soliciting other 16 

drivers while on company time." 17 

A That's what it states. 18 

Q And you also said under oath that you also observed 19 

Robert Aguirre doing -- another driver, doing the same.  20 

Right? 21 

A That's what -- yes, ma'am. 22 

Q Now, you also state in the same paragraph that you 23 

observed a driver selling candy while on company time. 24 

A That's what it states.  I don't recall soliciting, as it 25 
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does not say what kind of soliciting was done.  It says, 1 

soliciting.  As for selling the candy, I may have.  I'm going 2 

to be honest with you.  I've been in this position for a 3 

while.  I'm just going on my knowledge of what I can recall. 4 

Q And this driver that you observed soliciting -- or 5 

selling candy on company time, you did not issue him a 6 

discipline, did you? 7 

A I don't recall who it was.  I don't recall the instance. 8 

Q You don't recall reporting that to Pamela Scott, do you? 9 

A No, ma'am. 10 

Q And you don't recall also reporting that instance of 11 

solicitation to higher division management in HR. 12 

A I don't recall the instance, ma'am. 13 

MS. ALONZO:  Your Honor, I move for the admission of 14 

General Counsel's 168. 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any objection? 16 

MR. HIGH:  No objection. 17 

ADMINISTRATIVE LAW JUDGE McCARRICK:  I'll receive it only 18 

with respect to paragraph 3.  You're offering it with 19 

respect -- as a prior inconsistent statement, so only 20 

paragraph 3 involves the inconsistency.  All right.  With that 21 

note, 168 is received. 22 

(Document marked GC-168 received in evidence.) 23 

MS. ALONZO:  Your Honor, I don't have any further 24 

questions. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  Any redirect? 1 

MR. HIGH:  I've got nothing further, Your Honor. 2 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right, sir.  3 

You're free to step down. 4 

THE WITNESS:  Thank you. 5 

(Whereupon, the witness was excused.) 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Does 7 

Respondent have any further evidence to offer? 8 

MR. HIGH:  We do not, Your Honor. 9 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You rest? 10 

MR. HIGH:  We rest. 11 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Any rebuttal? 12 

MR. GIANNOPOULOS:  Can we have ten minutes? 13 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You may. 14 

MR. GIANNOPOULOS:  To go over our notes and discuss -- 15 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You also want to 16 

take to look at -- and both parties, just to be sure -- I've 17 

maintained a list of exhibits that have been received, 18 

rejected -- 19 

MR. GIANNOPOULOS:  Yes.  And if we could either look at 20 

them off the record or go over them on the record, because I 21 

have my own list, but I just want to make sure that I'm not 22 

off, so I don't know how -- 23 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  I can -- the 24 

parties are free to look at what I've produced here. 25 
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MR. GIANNOPOULOS:  And, Your Honor, I don't know.  Maybe 1 

we can take an hour lunch, let us look at that, and then 2 

decide.  Come back and then -- 3 

MR. HIGH:  I'd like to go ahead and get it done, so I 4 

can -- I've got a long way to go. 5 

MR. GIANNOPOULOS:  Okay.  That's fine. 6 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Let's take a few 7 

minutes now.  They're available here for the parties to take a 8 

look at.  I don't think I've made any comments. 9 

(A short recess ensued.) 10 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  I've 11 

been presented with General Counsel's 169.  Let me note that 12 

in my notes here for just a second. 13 

(Document marked as GC-169.) 14 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  General 15 

Counsel's 169 is an amendment to the first page of the second 16 

consolidated complaint, adding the words to the caption "and 17 

controlling shareholder of Western Refining Southwest, Inc." 18 

and in the first paragraph the same language.  It's -- the 19 

underlined language is the new language.  I don't think it's 20 

necessary. 21 

I think the evidence is -- well, first of all, we had an 22 

off-the-record discussion, and I was assuming that was on the 23 

record.  First of all, does Respondent have any objection to 24 

the proposed amendment? 25 
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MR. HIGH:  We do object to the proposed amendment, Your 1 

Honor, on several grounds.  First of all, it's untimely.  2 

We're here on the last day of the hearing.  Respondent's 3 

already rested.  We have already rested, and we informed 4 

counsel for the Acting General Counsel as early as January 5 

2012 that the correct name of Giant Industries, Inc., was 6 

Western Refining Southwest, Inc., and they wait until after I 7 

rest before they attempt to make any amendment. 8 

There has been no unfair labor practice charge filed 9 

against Western Refining Southwest, Inc.  There's been no 10 

complaint issued against Western Refining Southwest, Inc.  11 

This is the first time they have attempted to add the entity 12 

Western Refining Southwest, Inc., to any pleading in this 13 

case.  And had I known they were going to do this, then I 14 

would have had other witnesses here. 15 

So we certainly oppose this.  It is a change in their 16 

theory of the case.  They have tried the case that Giant 17 

Industries, Inc., is an operating entity that operates these 18 

retail stores that we now know that are owned and operated by 19 

Western Refining Southwest, Inc.  So I would certainly oppose 20 

this on that ground, as well as the timing of it. 21 

And if you allow it, then I am going to have to move for 22 

a continuance, so I can present additional witnesses 23 

concerning issues that I see being raised by this. 24 

MR. GIANNOPOULOS:  And, Your Honor, the General Counsel's 25 
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amendment is simply an attempt to conform the pleadings to the 1 

proof that's been established in the evidence.  That evidence 2 

has either been established or it hasn't been established.  We 3 

believe it is, and we believe this is simply an attempt to 4 

conform the pleadings to the proof that we have established.  5 

Ultimately you will make that determination, whether that has 6 

been established or not. 7 

ADMINISTRATIVE LAW JUDGE McCARRICK:  Yes.  I think 8 

whatever is in the record is in the record.  I think arguments 9 

can be made in the course of the hearing whether -- in the 10 

course of the briefs whether this is a fully -- I'm not sure 11 

what General Counsel's theory of liability is going to be in 12 

terms of Western Refining Southwest, Inc.  I think the 13 

question will arise, has this issue been fully litigated in 14 

the course of the hearing. 15 

But at this point, I'm not going to permit the amendment 16 

to the complaint as set forth. 17 

MR. GIANNOPOULOS:  And could we have that put in the 18 

rejected exhibit file? 19 

ADMINISTRATIVE LAW JUDGE McCARRICK:  You may. 20 

(Document marked GC-167 is rejected.) 21 

MR. GIANNOPOULOS:  Okay. 22 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Anything 23 

further? 24 

MR. GIANNOPOULOS:  No rebuttal from the General Counsel. 25 
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ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  Anything 1 

further from Respondent? 2 

MR. HIGH:  Respondent has nothing further, Your Honor. 3 

ADMINISTRATIVE LAW JUDGE McCARRICK:  All right.  I'll 4 

prepare and file with the Board my decision in this 5 

proceeding, and a copy will be served on each of the parties. 6 

 Just refer to the Board's rules and regulations for briefs in 7 

this case. 8 

I can grant no more than 35 days initially for the filing 9 

of briefs.  That would be September 20, 2012.  Any requests 10 

for extension should be made in writing to the Associate Chief 11 

in San Francisco and served on the other parties.  If and 12 

when, as I suspect there will be in this case, a request for 13 

an extension of time, please solicit the other party's 14 

positions and set them forth in any request for an extension 15 

of time. 16 

All right.  With that, there being nothing further, the 17 

hearing is closed.  We're off the record. 18 

(Whereupon, at 1:00 p.m., the hearing in the above-19 

entitled matter was concluded.) 20 
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